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ABSTRACT 

 

The future of political Islam, especially in respect to its response to the contemporary 

salient liberal values, has attracted immense scholarly interest. Some scholars expect a perpetual 

conflict because of the inherent ‘illiberalism’ of Islam; while others project an imminent post-

Islamist turn, as liberal politics takes hold in Muslim societies. Examining the discourses of Arab 

Islamists, my dissertation points to a different development. Based on a comprehensive textual 

analysis of the writings of five contemporary Arab Islamists, projected against a survey of a 

century of Arab Islamic juridico-political thought—including three decades of engagement with 

democracy—I argue that these Islamists have formulated coherent (in foro interno) foundations 

for an Islamic rational state. These foundations, which reflect neither an abandonment of all 

traditional Islamist aims nor a neglect of divine texts, rest on a reconfiguration of Islamic legal 

theory, in which classical methods of textual analysis are discarded in favor of a systematic 

rational exploration of the Lawgiver’s aims (maqasid). This novel hermeneutics warranted the 

exclusion of all past Islamic juridico-political frames (including the early Islamic caliphate) and 

their rationalizations as binding. Thus, unencumbered by legal precedents, these Islamists 

conceptualize the political sphere as anthropocentric and therefore open to reasonable 

overlapping consensus. 
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INTRODUCTION 

The phenomenon of political Islam has attracted immense scholarly interest since its 

prominent rise in the 1970s. Much of this energy went to examining the objectives of this 

emergent trend. Even the Islamists have debated, and often quarreled amongst themselves, as to 

the ultimate goal of their activism. While certain segments of Islamists, especially Salafi 

jihadists, continue to pursue, or at least publically squabble about the dream of a caliphate 

modeled after the government in the early centuries of Islam, the majority of Islamists have 

progressively accepted to work within the structures of the existing nation-states. They have 

further sought to be integrated in the liberal atmosphere that came to dominate most Muslim 

countries in the latter parts of the 20th century. Not only has the Islamist discourse become 

saturated with jargons of liberal politics,1 but the Islamists themselves partook in most of its 

rituals; fielding candidates, contesting elections, and writing political programs and manifestos.  

The new overture to democracy wasn’t just one of silent praxis. Whenever there is an 

opening in the political atmosphere in the Arab world (whose Islamists are the focus of this 

research), the Islamists have pressed to promote the liberalization of the political sphere, to raise 

awareness about civic rights and women participation, and to advocate good governance. And 

they have often justified this advocacy in religious terms. In the process of rhetoric evolution, 

liberalization was equated with shura, good governance with justice (al-‘adl), and women and 

human rights with a mix of religious notions of dignity (karama), proper decorum (muru’a) and 

freedom (hurriyya).  The spiritual equality between genders, which is emphasized in the Qur’an, 

is also invoked as background for political parity.   

                                                           
1 Examples include al-shar‘iyya al-dusturiyya, al-qanun, and al-mujtama‘ al-madani. 
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However, some of these Islamists, who have once touted their activism as a roadmap to 

an Islamic state, began to recognize that this approach is incompatible, at least outwardly, with 

the ideal image they themselves have sometime painted for the Islamic state. Therefore, this 

democratically compliant approach tends to be justified as a rational intermediary stage. In other 

words, it is presented as a rational intermediary stage. In other words, it is presented as a rational 

course of action that neither violates Islamic legal premises, given the current state of affairs, nor 

stands in the face of taking further steps toward an imagined ideal. The pursuit of this 

intermediary stage is legally premised on the enormity of the chasm which separates the state of 

repression they live under and the ideal they seek.  In consideration of Islamic legal gradualism, 

the ideal is overlooked for further political flexibility, to achieve some freedom of expression 

and more accountability. It is believed that this undertaking would allow a slower transition to a 

rational state, al-dawla al-‘aqila,2 which was at first defined as a more sensible and accountable 

system. In its overall characteristics, this rational state offers a better alternative to the repressive 

system in place. Its pursuit is therefore an Islamic legal option, if not an Islamic legal necessity, 

irrespective of whether ideal appears to be within reach or remains elusive. 

This idea would prove transformative. What entered the Islamist literature, at first, as an 

afterthought to justify certain juridico-political maneuvers in a transitory stage in the Islamist 

struggle, as a praxis and rhetoric of liminality, grew progressively into a well-established, 

theoretically-dense juridico-political perspective—one that is gradually attracting master 

practitioners and loyal disciples. What was at first entertained as rational, in the limited sense of 

a practical compromise, whereby one demands certain minimal expectations of sensible 

                                                           
2 Rashid al-Ghanushi seems to be the first to use the term, but the idea has received further stress in these Islamists’ 

discourse. 
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governance from local repressive regimes, has become a theory of Islamic political rationality, 

where the search for a limited compromise grew into a fullfledged, theoretically-consistent, 

legally-grounded, political commitment. This Islamic political rationality rests on three central 

foundations. The first of these foundations is a complete redefinition of the object of Islamist 

activism, the ‘Islamic State.’ The thrust of this metamorphosis is the preclusion of history (both 

texts and narratives) as the locus of a definitive source for juridico-political frames for such a 

state, and its deployment, instead, to establish the recurrence of certain principal values, which—

although central to Islamic notions of political order—remained politically amorphous. The other 

two foundations emerged out of the intense theoretical efforts to establish these two key 

components of the first foundation.  

Both components necessitated first a revision of the existing legal theory to overcome the 

literal or otherwise casuistic comportment of traditional legal approaches, which have drawn the 

boundaries of modern legal conception of the ‘Islamic state.’ For this purpose, a new legal 

theory, with maqasid3 as its epicenter, was developed. In lieu of an overwhelming reliance on 

linguistic analytical frames, Islam’s primary sources would now be read through the prism, and 

for the purpose, of establishing certain overarching aims. This permits schematic ordering of 

legal indicants, as means to further—rather than as integral components to define and 

demarcate— a socio-economical, moral, political and legal mission. Finally, the drive for 

theoretical persuasion and consistency, in the furtherance of these global aims, engendered a 

corollary view of the legal terrain as consisting of two procedurally distinct spheres of activity, 

subject to two different religious logics. In opposition to the sphere of rituals, where religious 

                                                           
3 For a detailed overview of maqasid see the discussion in the third chapter. 
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indicants are certain and specific, the socio-economic and political sphere is regulated through 

generic, suggestive and probable indicants. While the maqasidic interpretive frames is applicable 

to all legal indicants, they enjoy a more expansive and preeminent role in the socio-economic 

and political sphere. This must be understood as a redefinition, not as a stripping off, of whatever 

dimension of ‘ecclesiastical’ authority in Islam, over political and other mundane matters. 

 The narrative of how this ‘overlapping consensus’ around a rational state, defined as 

such, was reached amongst a plethora of Islamist intellectuals within the Arab world, especially 

from the Muslim Brothers, and proliferated far beyond the circles of the movement, is now in 

order.4 It must be stressed that this is an ongoing narrative whose final chapters have yet to be 

written. The chapters of this narrative are anchored in an ongoing reexamination and 

reinterpretation of history.5 A close look at this mode of questioning, at the discourse in which 

the different chapters of this narrative are articulated, is central to understanding the Islamists’ 

                                                           
4  I am borrowing this concept from the American political philosopher, John Rawlsss. In Rawlsss’ political theory, 

an overlapping consensus defines the state where people with different political and religious doctrines (Jews, 

Muslims, Catholics, liberals, atheists,...etc.) come to accept a liberal notion of justice based on rational reasons 

intrinsic to their doctrines. This convergence of reasons is crucial for a more stable social order, as it affords a 

measure of consensus beyond a temporary compromise of a simple modus vivendi. See, Samuel Freeman, Rawlsss 

(London: Routledge, 2007). For my purposes here, I use overlapping consensus in the Islamist literature to refer to a 

convergence of Islamist rationalizations toward the acceptance of liberal politics as the primary option and as the 

most legally meaningful compromise in the current state of affairs, although not necessarily the final conception. So 

it is in part a Rawlsssian overlapping consensus in the current state of affair, one that doesn’t trump a trait of 

Hobbesian modus vivendi logic. In other words, it is a conviction of the compatibility between embracing the liberal 

atmosphere in vogue, mutatis mutandis, and furthering the overarching goals of Shari‘a. For further explication of 

this point and the relevance of Rawlsss’ overlapping consensus and its implication to these Islamists’ conception of 

juridico-political ideas refer to the conclusions.  

5 The works of Islamist scholars such as ‘Ali Muhammad al-Silabi from Libya (his book series on the Caliphs, on 

Shura and on various Islamic dynasties),  Salman al-‘Awda from Saudi Arabia (especially his Fiqh al-Thawra), 

Jasser ‘Awda from Egypt (especially his recent book,  Bayna al-Shari‘a wa al-Siyyasa: as’ila lima ba‘da al-

thawra),  Ahmad al-Raysuni (fiqh al-thawra) and the writings of the former Secretary General of the Moroccan 

Islamist party, Al-‘Adala wal-Tanmiyya, Sa‘d al-Din al-‘Uthmani, on religion and politics (al-Din was-siyyasa 

tamyiz la fasl, al-musharaka al-siyyasiyya ‘ind Ibn Taymiyya, and al-dawla al-madaniyya fi zil al-maqasid al-

Islamiyya) are just examples of a growing trend amongst the younger generations of Ikhwan to reevaluate Islamic 

political thought, precisely questioning the religious merit of many of the accepted postulations in Islamic political 

history. These works increasingly advocate seeing maqasid as the sine qua non of any reformist political thinking.  
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present embrace of liberal politics—as a phase, which is neither fully doctrinal nor partially 

duplicitous. 

It is helpful to clarify at this stage, who are the Islamists I am referring to. While the 

focus is the rhetoric, strategies and tactics of Islamist groups, which have espoused or shown a 

desire to espouse liberal politics, it is important to clarify that my subject is not all Islamists who 

engaged in some aspects of liberal politics. Indeed, the Islamists I study below are a part, in fact 

a unique segment of those Islamists whose discourse and practice have experienced in recent 

years significant shifts, allowing a greater involvement in liberal politics. What makes this 

segment unique, however, is that its involvement is neither timid, nor premised on a renunciation 

of religious frames.  Its involvement is rather wide, systematic and, more importantly, religiously 

framed. While some Salafists (most notably Hizb al-Nur in Egypt) have shown similar 

inclinations, these Salafists remain discursively reticent and practically opportunistic. On the 

occasions where involvement in politics forced their members to express their views on a range 

of subjects, they coyly resorted to arguments that have been popularized by the Muslim 

Brotherhood. Outside the actual pragmatic involvement in politics there is little that is new in the 

Salafist discourse on governance. Nor is there any serious theoretical discussion of the steps they 

have undertaken (i.e. to fielding candidates), much less about their overall objectives. The 

opposite is true of the Muslim Brothers. 

The advocates of the rational state 

While the movement of the Muslim Brotherhood and its evolution over time have been 

the focus of numerous studies, and while it has assimilated a variety of ‘liberal’ views, the 

subject of this study is a specific trend which has begun to take shape from the mid-1990s 

onward, first challenging the Islamist normative discourse, and then proceeding to mold a 
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growing share of Islamist youth. Even though this trend emerges from the mother organization, 

shares in many of its ideological goals, and continues to rally behind the movement at times of 

crises, it has a markedly different approach to politics and society. It no longer premises its 

political activism on the desire to establish an Islamic state, defined by an imposition of strict 

Islamic legal ordinances within or beyond the borders of the nation-state. Nor does it accept that 

such a goal features a priori as an end-stage of any meaningful Islamic political engagement. It 

instead insists that the goals of Islamic political commitment are more substantive than 

formulaic. Islamic activism must seek to foster consensus, expand freedoms, enhance 

transparency, and push consistently for a more just society.  

While definitions of these concepts will continue to set the Islamists apart from their local 

secular interlocutors and the Western models they look up to for inspiration, these Islamists’ 

interest in fostering some consensus creates a room, not just for debate but also for its 

perpetuation, which is itself a very profound trait of liberal debates. As a result, the role that 

Islam plays, under this rubric, is not one of furnishing definitive political structures and exclusive 

legal frames, but one of inspiring—in a sense legitimating—the expansion, within local milieus, 

of the aforementioned ideals. This is in part because these Islamists believe such ideals are 

sweeping the globe. But such an Islamic inspiration is seen, in another sense, as a contribution to 

their definitions, for one must be keenly aware that this Islamist liberalization of political 

engagement is premised on a multipronged effort, outside the proper boundaries of politics, to 

fashion subjects through educational institutions.  

Even though Islamists from the Brotherhood tend to be more flexible than other Islamists 

when navigating modern discourses and environments, they tend in general to be ideologically 

consistent. They seldom depart from the overall discursive devices, which the movement has 
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established since the time of its founder Hasan al-Banna (d. 1949). However, that faithful 

commitment to the original articulation of the movement’s objectives finds no parallel in this 

new trend, whose advocates are quite aware of— although not always open about— this shift. In 

a rare moment of candor6 in the Islamists’ reflection on their evolution, Ahmad al-Raysuni, a 

leading figure in this trend, clarifies what sets this movement apart:  

From within the [different factions of the Islamists] emerged, over time, Islamist groups, currents, 

political expressions and parties, which doesn’t make the khilafa a dream of its dreams, nor a goal 

of its goals. It has instead replaced it with specific political objectives and goals, practical and 

maqasidic in its nature. [These include] for example, legitimacy (al-mashru‘iyya), freedom (al-

hurriyya), consultation (shura), justice (al-‘adala) and good governance (al-hukum al-rashid). We 

can, therefore, call this trend ‘the second generation’ of Islamist movements or the generation (jil) 

of the 15th century Hijri. This generation stretches from Turkey in the east to Mauritania and 

Senegal in the west, represented politically by the party of Justice and Development in Turkey, 

Justice and Development in Morocco and the National Party of Reform and Development 

(Tawasul) in Mauritania. 

Jasir ‘Awda, another equally prominent representative of this trend and someone whose 

career has been defined by his works on maqasid, called for a distinction between the rules of 

Islamic law (ahkam al-Shari‘a ) and the principles of Islamic law (mabadi’ al-Shari‘a ). The 

latter, in his view, must take precedence over the former. Stressing the argument of change, 

‘Awda made the case for prioritizing the principles over specific rulings as a general approach to 

Islam in the present 

Returning to the principles has the advantage that rational agents will never disagree about, since 

the overall maqasid are accepted in every religion, according to Shatibi. They are readily 

embraced by any sound intellect, and no one would ever argue against them, no matter what his 

belief or ideology is. They therefore constitute a common ground for all political actors in any 

public political project. This is thus important to our discussion of Shari‘a   in the post revolution.7   

                                                           
6 In the polarized and combustible atmosphere in the weeks after ISIS’s declaration of its caliphate, Raysuni had no 

choice but to come clean—so to speak—about his position and that of many of those who follow his maqasidic 

approach to Islamic law and politics.  

7 Jasir ‘Awda, Bayna al-Shari’a wal siyyasa: as’ilat maba‘da al-thawra (Cairo: alshabaka al-arabiyya lil abhath wal 

nashr, 2012):24.  
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To closely examine the discourse of this new generation of Islamists, I study the writings 

of five prominent figures amongst these ikhwani intellectuals. These are intellectuals whose 

writings and political activities best capture these new shifts in political and legal discourses 

across Arab Sunni Islamist literature. These intellectuals are Jasim Sultan, Ahmad al-Raysuni, 

Jasir ‘Awda, Jamil Mansur, and Sa‘d al-Din al-‘Uthmani. These Islamists share a commitment to 

a project aimed at regaining Muslim civilizational vitality in the present world order. While their 

degrees of conservatism vary, they all have current or past ties to the Muslim Brothers’ school of 

thought and continue to influence and be influenced by it. And they all appear to imagine a 

process whereby the desired change is to be brought about peacefully and gradually.   

Indeed, traces of this tendency to focus on maqasid as a legal device to liberate politics 

from the shackles of strict sphere of ahkam to an elastic sphere of ijtihad, whose overall religious 

merit is based on fulfilling certain masalih, have some parallel in legal commentaries and fatwas 

(covering limited aspects of substantive law) by some of the establishment scholars (such as 

‘Abduhllah b. Bayya ), in the works of traditional Islamists (such as Shaykh Qaradawi),  and in a 

more pronounced form in the thought of progressive Islamists (such as Rashid al-Ghanushi). 

However, they have been given a more lucid, and politically systematic, expression in the works 

of the new generation of Islamists. These Islamists use religious arguments to show, not simply 

that a differentiation between the secular and the religious domain is central to Islam, but that the 

implementation of Islamic laws—where their reach extends to the public secular sphere—must 

always be subjected to a schema of prioritized objectives. So, for instance hudud, which al-

Ghazali8 once used to deduce the elementary blueprint of what later became a system of 

                                                           
8 The Shafi‘i legal scholar, Abu Hamid al-Ghazali, died in 1111. For more on Ghazali and his contribution to the 

theory of maqasid, see the third chapter of this dissertation. 



17 
 

overarching Islamic objectives (maqasid), could themselves be overlooked—or at least 

postponed— in order to protect one or several of these very objectives. While the scholars we 

study here may not have been the first to articulate and develop these new politico-legal views, 

they have lent them a powerful and systematic expression in a variety of domains and contexts. 

This group comprises an academic (‘Awda), a strategist (Sultan), politicians (Mansur and 

‘Uthmani) and a legal theorist (Raysuni).  

1- Jasir ‘Awda 

Jasir ‘Awda is a cofounder of the International Union of Muslim Scholars (IUMS), and 

the vice-director of the Center of Islamic Legislation and Ethics at the Qatar foundation. An 

Egyptian by origin, ‘Awda received his higher education in Europe. He holds a PhD from the 

University of Wales in philosophy of Islamic law and a second doctorate in systems analysis 

from the University of Waterloo in Canada. Like Raysuni, Mansur and Sultan, ‘Awda is one of a 

growing number of Islamist thinkers who advocate a political and legal approach based on the 

theory of maqasid. Although he tends to be more liberal in his political and legal views than 

Jamil and Raysuni, and more akin to Sultan in those respects, ‘Awda shares with these Islamists 

not only the institutional affiliation (Jamil, Raysuni and ‘Awda are member of the IUMS), but 

also the pursuit of an Islamic state, one increasingly defined by a general and elastic Islamic 

legal philosophy, not by strict textual ordinances. This pursuit has led ‘Awda, much like 

Raysuni, to write more extensively on maqasid. But while Raysuni writes with the temperaments 

and erudition of traditional faqih, albeit one attuned to the legal and philosophical challenges of 

the modern, ‘Awda’s writings are light on classical allusions and scholastic pedantry, often 

taking for granted an evident correspondence between Islamic and liberal concepts.  
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2- Jasim Sultan  

Sultan was born in 1953, and graduated with a medical degree from the University of 

Cairo in 1980. After graduation, Sultan pursued further education in the UK in management and 

administration. Subsequently, Sultan worked as an expert in strategic planning, overseeing and 

advising key Qatari state institutions. For example, he was the visionary behind the Arabic 

channel, Aljazeera, when it was first launched in 1995. He also advised the Qatari ministry of 

education, ministry of health, the Women Wellness Program and the Qatari Center for the 

Protection of Women and Children, among other state and private programs. He is currently 

devoting time to his Nahda project, which aims at training three millions Muslim youth (men and 

women as he insists) on leadership and strategic planning. According to a short biography, 

published on Sept. 2nd, 2012, as an addendum to an interview with Sultan by Majalat al-Ma‘rifa, 

there are currently 160,000 youth from across the Arab world, Africa and Europe who are 

involved with Sultan’s Nahda mass training project.9 

3- Ahmad al-Raysuni 

Raysuni was born in 1953 in a small town (Awlad Sultan) in Northern Morocco. He 

received his early university education at al-Qarawiyyin University in Fes, and obtained his MA 

(in 1989) and PhD (in 1992) from Muhammad V University in Rabat. Both his MA and 

doctorate focused on the concept of maqasid, examining the work of the medieval Anadalusi 

scholar, al-Shatibi. Raysuni held various jobs while going to school at the Muhammad V 

University, including a teacher in the secondary education, a notary for the ministry of justice 

                                                           
9 The content of this interview can be read at this URL: 

http://www.almarefh.net/show_content_sub.php?CUV=399&Model=M&SubModel=155&ID=1624&ShowAll=On 
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and as the head of an administrative court. Subsequent to his graduation, Raysuni lectured at a 

number of universities across the Arab world (Rabat, Jeddah and Sharijah) in his area of 

expertise in usul and maqasid. He also worked with a number of research institutions and 

thinktanks in the Gulf, including the Islamic Fiqh Council in Jeddah. 

4- Jamil Mansur 

Mansur was born in 1967 and received his primary, secondary and four-years of 

university education in Mauritania. Jamil travelled to Morocco in the early 1990s for further 

education and received his MA in Islamic studies from al-Qarawiyyin University, where he is 

currently pursuing a doctorate. Upon his return from Morocco in 1993, Mansur was embroiled in 

the political strife between the emerging Islamist groups and the regime. On account of his 

Islamist activism, Mansur was jailed on a number of occasions. The last was in 2004. Currently, 

Jamil Mansur is the head of the Islamist party of Tawasul, which was authorized to work in 

Mauritania in 2007. Recent elections have placed his party as the second most popular party in 

the country after the alliance supporting the current president of Mauritania, Mohamed Ould 

‘Abd al-Aziz. But this position is contested given that other key opposition parties boycotted 

recent elections. Jamil won a few elections, once as a mayor for one municipality in the capital 

and other times to represent his group in the parliament. He also ran and lost in two presidential 

elections.  

5- Sa‘d al-Din al-‘Uthmani 

The current Prime Minister of Morocco, Sa‘d al-Din al-‘Uthmani was born 1956 in a 

small town in the southern regions of Morocco. Born to a family with a long history of Islamic 

scholarship, ‘Uthmani was introduced to Islamic teachings at a very early age, a taste which he 

has ever since sought to satiate from both traditional and modern Islamic learning institutions. 
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‘Uthmani graduated at the age of twenty-seven from the college of Shari‘a   at Ait Melloul 

University, and proceeded to earn an MA equivalent from the esteemed higher Islamic learning 

institute of Dar al-Hadith al-Hasaniyya in 1986. Simultaneously, ‘Uthmani pursued a doctorate 

in general medicine from the College of Medicine and Pharmacology in Casablanca, which he 

earned in the same year.  

Between 1986 and 1994, ‘Uthmani shifted his focus, pursuing further specialization in 

clinical psychology. He would, however, return in due course to Islamic studies, the area where 

his research was destined to have a significant impact on modern Islamist activism. ‘Uthmani’s 

MA thesis of 1999 in Islamic studies from the University of Rabat, which focused on examining 

the political comportments of the Prophet Muhmmad and their legal theoretical applications, 

would define his political career and, more importantly, constitute a leap forward in the Islamist 

political thinking. ‘Uthmani’s subsequent works lent further clarification to his thesis’s central 

argument that much of the Sunna corpus consists of prophetic political ijtihad (strategies and 

tactics) which is intrinsically human, and therefore context-specific. 

In addition to his rich and eclectic career, ‘Uthmani was extremely active in the cultural 

and political arenas as well. Entering the world of organized cultural and political associations 

early on, ‘Uthmani co-founded, at the age of twenty-five, one of the largest organized Islamist 

platforms, Jam‘iyyat al-Jam‘iyyat al-Islamiyya. This early entry facilitated ‘Uthmani’s rise to 

positions of leadership. It was no surprise that he was elected as a member of the Executive 

Bureau of the Dar al-Hadith Scholars’ Association in 1989, and a member of the Executive 

Board of the Unity and Reform Party ( Hizb al-Tawhid wa’l-Islam) in 1991, a position he held 

until 1996. In 1998, ‘Uthmani co-founded and led the Constitutional Popular Democratic 
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Movement, which constituted the nucleus of what later became the Justice and Development 

Party (JDP), to which he became the deputy of the first secretary general.  

Not unlike Jamil Mansur, Uthmani was elected several times (in 1997, 2002 and 2007) to 

represent the Islamists in the parliament, assuming the position of the Vice Chair of the Foreign 

Relations Committee in the Moroccan parliament between 2001-2002. He was elected the 

Secretary General of JDP in 2004, and has been the head of the National Council of the party 

since 2008. He served as the foreign minister for the first Islamist government, which was 

formed due to their unexpected gains in the 2012 election.  Recently, ‘Uthmani was appointed by 

the Moroccan King, Muhammad VI, to the post of Prime Minister. Currently, ‘Uthmani leads a 

six-party coalition government.  

These scholars, who all hail from the Muslim Brotherhood and who all have current ties 

to its key international institutions, such as the International Union of Muslim Scholars, represent 

a pioneer generation of Islamist reformers, who concurrently deploy identitical Islamic legal 

devices to advocate novel but concurrent politico-religious ideas. Yet, despite these 

commonalities on the ideological plain, these pioneers are diverse in temrs of their national 

origin and their professional focus. Geographically, these scholars represent eastern as well as 

western parts of the Arab world. Jamil Mansur (Mauritanian), Ahmad al-Raysuni and Sa‘d al-

Din al-‘Uthmani (Moroccans) come from the Maghreb; ‘Awda (Egyptian) and Jasim Sultan 

(Qatari) are from the east. Additionally, they include an academic (‘Awda), a strategist (Sultan), 

politicians (Mansur and ‘Uthmani) and a legal theorist (Raysuni). This geographical distribution 

and the variation of the individual focus of these scholars (a strategist, legal theorist, academic 

and politicians), provide a range of sources to examine the new mutations of the Islamist project 

from different angles. 
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The Process and the Progress 

There have been since the early 1990s vigorous debates in the internal circles of various 

movements connected to the Muslim Brotherhood about their position on key topics in the social 

and political domain, especially about democracy and governance. For example, a series of 

documents (publically endorsed or quietly leaked to the public), revealed a growing interest, 

within the movement’s political class, in outlining a political theory.  While these documents and 

subsequent declarations by the movement continued to show further evolution in its discourse, 

lending more clarity to its position on women rights, concepts of citizenship, separation of 

powers, electoral processes and legal reform, the most lucid refinements of these points and 

furthest moves from earlier stances were undertaken by a handful of thinkers affiliated with the 

movement. These intellectuals’ contribution to the Islamist literature, especially the critical 

reviews of earlier Islamist literature, progressively helped shape the Islamist public discourse on 

many of the issues which once stood as hurdles to the Islamists’ own internal engagement with 

the state and society and provided fodder to their critics.  

So, from the mid-1990s on wards, democracy and peaceful transfer of power didn’t only 

cease to be legally ambiguous for the Islamists, but became instead a central objective, an 

objective toward which their media apparatuses and their intellectual prowess were channeled. 

The question of hakimiyya, which had a decade earlier animated local Islamist debates, was no 

longer seen as a topic, but a diversion, in the Islamist discourse. Although the concept continued 

to attract some contrarians, for these intellectuals and those who found them persuasive—and 

these were many—it became a mark of obscurantists who didn’t need to be taken seriously. The 

push to prove that democracy is not just permissible but quite consistent with the grand 

objectives of Islamic law has become a more worthy venue to spend one’s energy.  
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These scholars came to build on, but also criticize, earlier notions advanced by the 

revivalists during the Nahda and by subsequent religious activists. For instance, the apologetic 

discourse of ‘Abduh about the impossibility of Islamic theocracy, and Rida’s vague calls to 

adopt shura as a basis for a representative legislature within a khilafa-like structure were 

subjected to further inquiry.  Revisited anew, the focus is no longer, for example, on the absence 

of a theocratic paradigm or its implications for Islamic discourse on governance. The stress was 

rather shifted to elucidating the objectives, which Islam came to promote and its deliberate 

silences, not just on a theocratic structure but on any preference of structure. These Islamists 

would interpret these silences to mean something different from what secularists believe lack of 

preference means. While the secularists argue for the exclusion of governance as a necessity, 

these scholars saw the opposite. They argue—much like ‘Abduh and Rida—that Islam expects 

its legal norms to be enforced, thereby implying the need for governance. However, unlike 

‘Abduh and Rida, they saw that guaranteeing the dominance of such legal norms is an objective 

whose fulfillment is not premised on any specific structure. It is therefore of little merit to ask 

what the proper Islamic governance structure is. A more pertinent and meaningful question 

would be: What is the best way to further such objectives in an existing power rubric? 

Once the scriptural silence on structure is established, and the pursuit of a set of 

objectives is stressed, the human stake became expansive, opening up a sphere for the elites to 

define the proper way to further these objectives and to try to nurture a public sentiment 

favorable of such understanding. Given that neither the state as a locus, nor the political 

approach accepted under its aegis is questioned, the preference of what structure to pursue to 

preserve Islamic legal norms, to whatever degree the new world order warranted, became the 

central concern for these scholars. This led to a further push in a course opened up earlier on in 
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the revivalist period, namely the desire to subject whatever prominent and, in a sense, 

problematic views in the social or political realms to a scriptural test—a push in which both 

secularists and Islamists participated. But for these scholars this conversation was different in 

substance and in temperament from Arab secular polemics, where the absence of textual edicts 

was used to stress the futility of probing the religious domain for any useful political wisdom. 

For the Islamists, religion features on both ends of the conversation: it is invoked at the point of 

departure and in the formulation of the final verdict. While non-textual elements of the tradition 

were designated as non-binding, tradition continued to serve as a plain for pedagogically useful 

proclamations. This ordained two theoretically empowering outcomes. It allowed the Islamists to 

refer to this tradition as the source of its politico-legal thought, hence maintaining ideological 

consistency. It also allowed them to emphasis the components, which they judged to ameliorate 

present conditions, and to deemphasize those seen to hinder them.   

This coincided with a period of transition in the political environment in which the 

Islamists operated. During the early 1990s, several Arab regimes had begun to open up to the 

idea of multiparty system, in part to appease their patrons abroad and in part to defuse the 

popular discontent over their failed political and economic plans. Although whatever steps these 

regimes undertook never amounted to creating a meaningful pluralism, they produced a reality 

the Islamists had to respond to. The success of the Islamist sahwa in mid 1980s and the 

accompanying proliferation of Islamist charitable, educational and propagandistic media 

institutions would shape this response. It was clearly more meaningful, and also tempting for the 

Islamists, given their evident popular successes, to engage in politics than ignore the process 

altogether.  
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In a context where the electorates are theoretically the arbiters of political struggles, and 

where political structures are deemed free of religious constraints, it was not at all a mystery 

which elements of the tradition would become pedagogically useful. Historical facts, religious 

edits and acts of the faithful would be remembered, imagined, interpreted, modernized 

(brandished anew) and deployed to nurture a rationally relevant Islamist temperament. In other 

words, the course which has begun by discrediting any religious structure of governance, and 

then outlining as a set of objectives whose attainment is the primary impetus for Islamic political 

endeavors, led to the embrace of electoral politics as its rational conclusion.  

This process could neither be misconstrued as a conversion to liberal politics nor a 

dishonest appropriation thereof. While the choice of liberalism doesn’t fully follow from the 

Islamists’ religiously-informed frame as a permanent goal, its prominence in these scholars’ 

environment is not its only relevance. If that was indeed the case, the saliency of autocracy as the 

de facto framework in most Muslim polities, and Muslim regimes’ duplicitous use of religious 

rhetoric to legitimate their rule, would have made dictatorial regimes a more rational choice. The 

choice of liberal politics, as the rational conclusion in the Islamist logic, stems from its perceived 

pliability to accommodate two religious rational imperatives: accommodating the minimum of 

Islamic political endeavor at the present, and heralding further expansion of Islamic legal 

ascendancy in the long term, as it warrants—if properly pursued— a continuous resort to a 

domain (the public), where the Islamists believe they have the upper hand. These two rational 

imperatives define the current phase of Islamist activism, which is characterized by the pursuit of 

a rational, rather than an Islamic state.  

Indeed, what typifies the latest phases of Islamist activism is the increasing gravitation to 

the pursuit of a rational state in the parameters defined above. The prevalent theses in the 
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literature are inadequate to explain the discourse promoting and justifying this gravitation. Such 

gravitation doesn’t, for example, fit a forced secularization argument or secularization through 

false consciousness. Nor does the attempt to theorize the Islamists’ growing acceptance of 

Western liberal thought and procedures, as a natural element in an extended debate within a 

discursive tradition, provide a convincing explanation.  While this approach stresses how 

traditional views continue to be invoked and deployed, it lacks any meaningful account of why 

certain elements within a discursive tradition tend to be selected and others overlooked. There is 

no predictable trajectory of which discursive elements are likely to dominate and under what 

circumstances. This makes it possible to interpret almost any case, in which traditional values are 

invoked to reiterate presumably new sets of ideas, as a case of an extended debate within a 

discursive tradition. In other words, everything is an extended discourse, and therefore nothing 

specifically is.   

I aim to fill a number of lacunae in the literature by dissecting the religious, primarily 

legal, discourse, which justifies the Islamists’ growing interest in, and commitment to this 

rational state.  I argue that, despite their importance, the pressures exerted by local regimes and 

their Western patrons on the Islamists may have contributed to these shifts, but they are neither 

the primary cause, nor necessarily helpful in explaining the nature of the shifts in Islamist 

discourse nor their ramifications for the Islamist project. The common explanations of this 

embrace of liberal politics and the implicit choice to work within the nation-state as duplicitous, 

contradictory, or ideologically transformative are quite inadequate. Instead, I propose that the 

assumptions which underlay the nahda mode of questioning, have progressively led Muslim 

intellectuals in general, and the Islamists in particular, to examine closely the history of Islamic 

governance, mostly at the level of practice, but sometimes at the level of theory as well. This 
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examination didn’t transform the underlying logics of Islamist activism. It instead permitted a 

sober grasp of history and, as a consequence, a sharper definition of goals. While the Islamic 

revivalists of the 19th century and early Islamists held the view that the once-successful system of 

Islamic governance suffered a degenerative ailment, which led to its downfall, recent Islamists 

tend to gravitate to the conclusion that a key structural problem was present all along, even when 

the system was extremely successful. This is a remarkable change of perspective, one with 

enormous implication for the Islamist discourse and activism.  

Seen through the new Islamist lens, the caliphate system lacked a coherent political 

theory, as it was essentially an ad hoc arrangement, which never matured. There was no attempt 

to put forth clear guidelines to who rules, to what extent and with a mandate from whom. While 

todays’ mainstream Islamists share with their religious cohorts a reverence for the Rashidi 

Caliphate, they clearly believe that it failed to create or theorize regular structures of 

governance.10 This vital missing element led not just to civil wars, but also, in due course, to 

confusion and, expectedly, to increased potentials of systemic tyranny.   

This criticism of khilafa and the inquiry into its ailment are justified at a primary level by 

the absence of clear Qur’anic reference to the system. Similarly, while the argument of silence 

cannot be applied to Hadith, which speaks in a number of reports of khalifa and khilafa, such 

instances are doubted, problematized, or otherwise subjected to close maqasidic analysis, often 

to prove the irrelevance of the khilafa, as it was later established, to the concepts conveyed in the 

                                                           
10 In a discussion between the Saudi cleric Salman al-‘Awda and the Moroccan scholar, Ahmad al-Raysuni, in the 

early period after the Arab Uprising, when the hopes were high in the Islamist camp, both scholars stressed the 

absence of a clear system to succession in the caliphate of early Islam. While they defended the position of the four 

caliphs, Raysuni was keen to highlight how ‘Uamar I saw his appointment by Abu Bakr as ‘slippage, ‘one from 

‘whose consequences Allah protected the Umma.’ ‘Umar was clear that such a matter must not be repeated. Ahmad 

Raysuni and Salman al-‘Awda, “Al-amr hal huwa li al-shu‘b am li ahl al-hal wa al-‘aqd,” Nema Center for Research 

and Studies, htt://nama-center.com/DeliberDatials.aspx?id=10. 
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Hadith. Another line of criticism of such ahadith focused on discrediting of the legal value of 

such reports, on the premise that futuristic reports bear no legal effect.11   

The stripping out of the religious cloak, which is traditionally cast over the history and 

the system of khilafa, didn’t happen overnight, but it advanced was progressively over the past 

decades as the Islamists revisited the Nahda’s critique of the early periods of Islam. Not only has 

the historicity of the khilafa as a framework became open to debate, by secularists and Islamists 

alike, but the mundane dimension of the appointment of a caliph is no longer seen either as a 

religious requirement (as the mainstream Muslims held until the second half of the 20th century) 

or as a rational necessity, as the Mu‘tazilis believed. Ironically, these views, which were once 

held by Arab secular intellectuals, and vociferously criticized by Islamists, are advocated by a 

number of Islamists including the five intellectuals whose writings we will examine in detail in 

the following chapters.  

This shift became possible through a displacement of a key Nahda theme, which locates 

the downturn of Muslim history right at the end of the Rashidun Caliphate, due to the deviation 

from a shura-based system. The displacement took place by shifting the focus from the office of 

the caliphate and the question of succession, to the absence of power-sharing and transition 

guidelines, seen as characteristic of all eras. This method of analysis (anachronistic as it is) 

allows one to see the transition from the Rashidi period to the post Rashidi era not as one 

between the ideal and the unideal, but between the unregulated and the progressively corrupt.  

                                                           
11 Reports about future events, which do not violate Islamic legal or ethical principles, are not only admitted with 

minimal scrutiny in hadith critical appraisal, but they are generally seen as legally irrelevant. A report about the rise 

of a state ruled by exceptionally pious men in the year AD 3000 may be debated in terms of its veracity or cited to as 

an assurance of a better future, but it has no legal implication whatsoever. Legally, one is neither required to do a 

certain action nor refrain from them because his action or restraint may help or hinder the rise of such entity.    
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From this point of departure, many influential Islamists became critical of later Muslim 

jurists’ attempts to theorize the caliphate system. The political treatises of medieval scholars, 

such as al-Mawardi,12 Abu Ya‘la al-Hanbali,13 Ibn Taymiyya,14 al-Baqillani,15 and Najm al-Din 

al-Tarasusi,16 are dismissed by these Islamists, not simply as mere descriptions of the existing 

political frames, but worse as—sometimes—justifications of the worst of them. It is, therefore, 

important for Islamist intellectuals to point out that most of the features and legal concepts 

associated with the khilafa must be revised and approached as secular concepts and arrangement 

devoid of religious sanctions. In fact, most of these concepts must be seen as the outcome of a 

problem to be addressed, rather than legal precedents to be emulated.  

Surely, what separates the Islamists here from other secularists is the homage they pay to 

each one of the four caliphs and their interests in appropriating some of their views and political 

maneuvers as seeds for an Islamic political theory for the present. The Islamists’ own critique of 

the absence of political guidelines during this era is sometimes buttressed by quotes from the 

caliphs themselves, critiquing the manner in which the transition took place, for example, from 

Abu Bakr to Umar.  It is hardly difficult to predict the logical consequence of this criticism: if 

                                                           
12 The eleventh-century Shafi‘i jurist, Abu al-Hasan ‘Ali Ibn Muhammad Ibn Habib al-Mawardi, is the author of the 

famous treatise on Islamic governance, al-Ahkam al-sultaniyya. 

13 Muhammad Ibn al-Husayn b. Muhammad is the author of the famous Hanbali political treatise, Al-ahkam al-

sultaniyya—not to be confused with the most famous work of the aforementioned Shafi‘i scholar, Mawardi. This 

Hanbali judge died in the year 1066. 

14 The prominent and prolific legal scholar, Ahmad Ibn Taymiyya, lived in the second half of the 13th century and 

the first quarter of the 14th century.  He wrote at least one commentary on political theory and practice in his time, 

al-Siyasa al-shari‘iyya fi islah al-ra‘i wal-ra‘iyya.  

15 In his encyclopedic work, Tamhid al-awa’il watalkhis al-dala’il, this tenth-century Maliki scholar dedicated a few 

sections to elucidating and defending the Sunni views of governance vis-à-vis other Islamic groups, such as 

Mu’tazila, Shi‘a, Jahmiyya...etc. 

16 This fourteenth-century Hanafi work, Tuhfat al-turk fi ma yajibu fil-mulk, is probably the earliest scholarly 

attempt to theorize, in a sense legally justify, the establishment of a Turkish-led Muslim polity/khilafa.    
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the khilafa doesn’t offer the religiously sanctioned model that it was once thought to provide, a 

different model could in theory be experimented with. But then again, the question would still be 

raised about why couldn’t the khilafa be adopted as a historical model, in the minimum, if the 

question is primarily one of choice? Why should liberal politics be the option, not the historical 

khilafa, even if one is to concede that the latter lacks any religious basis? Here is where a 

different intellectual development came to play a major role in this transformation.  

Since the early days of Nahda, most political religious activism has largely been 

premised on the idea that much of politics falls outside the purview of explicit religious 

commandments. This means that much of politics is open to human or, one could add, secular 

rational consideration. To put it in religious terms, politics is a free zone for ijtihad. However, all 

those working under religious platforms understand that this postulation presents two interrelated 

challenges. Firstly, most Muslims tend to see Islam as a comprehensive system, and looking after 

the mundane interests of the faithful has been, from the beginning, a central concern for the 

faithful. Second, if politics is seen as an area where the practitioners could proceed with 

rationality and rationality alone, then it would be hard to separate those inspired by faith and 

those inspired by other motives.  

To meet these challenges, political theorists inspired by Islam, must anchor their ijtihad 

in a religious framework, both to make it legitimate and distinguishable from other secular forms 

of ijtihad. It has also to be rationally justifiable. Since precedents lend themselves to different, in 

fact conflicting, interpretations, and since their non-binding nature in the area of politics is a 
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central Islamist claim,17 another legal receptacle has to be found to furnish this secular (in 

practice) but still religious (in temperament) ijtihad with not just its legal raison d'être, but its 

scope, and hence its distinguishability. This was to be found in a branch of Islamic legal theory, 

which views legal issues from the prism of maqasid, or the global aims of Islam.18 Although it 

didn’t appear, as a distinct approach in legal theory until the 11th century,19 and remained, for 

centuries, a marginal area of inquiry, maqasid have progressively become a central tool in the 

Islamist legal arsenal. Many religious commandments were declared to be of a secondary status 

to these maqasid or unwarranted in the current political context, as their pursuit conflicts with the 

drive to fulfill one or several of these maqasid.  

While the idea that political precedents have no textual referents, opened the sphere of 

politics ajar as an anthropocentric field, the deployment of maqasid, as the overarching goals of 

legal commandments (and hence of the true objective of the political activism of the faithful), 

has made activities within that field contingent on a conscious pursuit of these maqasid, thereby 

designating—even precariously at times—certain forms of political activity as Islamist and 

others as unIslamist.  

 

                                                           
17 They are often eager to repeat the famous statement of al-Juwayni that: Most matters related to the imama 

(governorship) lack unequivocal evidence and are devoid of legal certainty. Al-Juwayni, Ghiyath al-Umam fil-

tiyyath al-zulam (Alexandria: Dar al-Da’wa, ?), 59.  

18 This may seem rather easy, but the designation or the projection that Islam has certain general goals and that 

someone could decide them is a grandiose claim. Even if one is to set aside this not-so-humble attitude of projecting 

and specifying a goal for a divine revelation, there is still the question of how one should define maqasid. 

19 It is important to note that al-Juwayni, who was the first to bring these ideas, was also one of the early Muslim 

legal scholars, if not the earliest, to venture—precisely based on his theoretical postulation of the maqasid—to the 

area of prospectus fiqh, a futurist legal reasoning (fiqh al-tawaqu‘) which tries to generate legal responses to 

scenarios that may or may not happen in the future. Elements of this futurism have existed in fragments in Islamic 

law but Juwayni’s treatment of the issue in Al-Ghiyyath was systematic.  
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A Literature Review 

While the Islamists’ entry into liberal politics has stimulated some research, the 

implication of this overture on the Islamist project itself has attracted little academic inquiry. 

What does it mean for a movement, which claims inspiration from a historical political order, 

with a starkly different conception of social stratification, of law, of justice, of peace, of 

‘citizen’s rights’ and obligations, to progressively practice liberal politics, to adorns its 

manifestos with its jargons, while maintaining, at least in rhetoric, an allegiance to a religious 

order? What makes these two seemingly contradictory stances possible? Why did the Islamists 

change their objectives vis-à-vis the nation-state and their views of the liberal ideals in vogue? 

How have the Islamists been able to justify or obscure these changes in an overtly Islamic legal 

discourse? And what are the legal and religious implications of these shifts in praxis and 

discourse?  

The few studies, which addressed these shifts in the Islamist comportment and rhetoric, 

focused on one of two alternatives: 1) whether these changes are early, but sure, steps on the 

road to ‘moderation,’ or 2) a sign of the end of Islamism altogether. The authors of these studies 

tend to fall into one of two camps in terms of their findings. In one camp, stand those who see a 

considerable reformation of certain principles of Islamist ideology, leaving behind cultural 

markers, which could either slowly reform or compliantly coexist with a progressive 

liberalization. In the second camp, one finds those inclined to believe that, because of the 

religious themes, which undergird their activism, the Islamists are not capable of reform. It is 

therefore possible to think that the Islamist project was a venture that had run its course. Its 

sincere infatuation with, or fake entry into, liberal politics is a testimony of its bankruptcy and 

impending doom.  
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In the literature on Islamism, the works of Bayat, Kepel, and Blumberg,20 for example, 

express the latter vision, while those of White, Brown, Esposito, Schwedler, Wickham21 and 

Hefner express the former.22 Brown’s When Victory is not an option, brings valuable insights 

                                                           
20 Works of the genre of Bassam Tibi’s, Islamism and Islam, are not necessary to cite here but mark a trend in the 

literature that is worth mentioning, even if in passing. For example, Tibi acknowledges variance in discourse, but he 

considers all instances of Islamist speech in favor of democracy, human rights, or tolerance to be ‘talk of 

convenience’ and never reflective of the Islamists’ true belief. For Tibi, Islamism is essentially undemocratic, anti-

Western, totalitarian, and anti-Semitic. In fact, for Tibi Islamism is also anti-Islamic. Moreover, Tibi rejects the idea 

that the Islamists’ entry into politics will change anything, stating that comparing these Islamists to Christian 

democratic parties is misguided. Western scholars who engage in such comparison are falling to an Islamist trap. 

“Unlike those parties, the Islamist parties are not secular—they have, in fact, an agenda of desecularizing—and their 

commitment to democratization ends with the ballot box.” See, Bassam Tibi’s, Islamism and Islam (New Haven: 

Yale University Press, 2012). Not unlike Tibi, Joseph Morrison Skelly (ed.) Political Islam from Muhammad to 

Ahmedinejad: Defenders, detractors, and definitions(Santa Barbara: Praeger Security International, 2010) features 

several sections, which not only promote the idea of an inherent opposition between Islam as a faith and Islamism as 

an ideology but also between Islamism, on the one hand, and democracy and human rights, on the other hand. Other 

sections conflate Islam and Islamism (citing Muhammad as the first Islamist, Ghazali as a major Islamist of the 11th 

century), always of course faithful to the portrayal of Islamism/Islam as a problem.    

21 Asif Bayat and Carrie Rosefsky Wickham advance discordant arguments, which makes them eligible to be placed 

in both camps. The problem with Bayat’s work in particular is that whenever he accepts that the Islamists have 

shifted their positions in a liberal direction in a substantive way, he deems such Islamists to be post Islamists. In 

other words, the Islamists are only capable of ‘softening’ when they discard their Islamist credentials knowingly or 

unknowingly. In Bayat’s conception, the advance toward a post-Islamist stage is inevitable, given the contradictory 

nature of the underlying principles of Islamism. Although Bayat cautions that a post-Islamist reality should not be 

seen as either anti-Islamist or secular, he envisions it to include a move away from the Scripture, and especially the 

emphasis on rights rather than obligations. In this sense, Bayat’s work, which combines a prophecy of an Islamists’ 

doom and an analysis of practical and discursive changes in Iran and other contexts in the Middle East, fails to 

capture the prominent role that the Scripture still occupies in the Islamist project. He is still f oblivious to the fact 

that in the Islamist discourse the language of rights is carefully weaved with the language of obligations. The 

premise of the Islamist project is to fulfill the religious obligation of enjoining good and prohibiting vice, whether 

the Islamists believe that the best way to achieve such goal is to directly enforce certain notions of good or to slowly 

inculcate them by way of preaching.  Using a strict separation between the religious and the political as the central 

measure of liberalization, Mohamed Fayez Farahat argues, contrary to Bayat, that the discourse of the Muslim 

Brothers still stresses the religious duty to advise the community, as the primary motivation for its political activism. 

See Mohamed F. Ferahat, “Liberalizing the Muslim Brotherhood: Can it be done?” Arab Insight n. 2, 6. 2009.  Not 

unlike Bayat, Wickham believes that a true transformation of a religious ideology entails by necessity ‘a 

fundamental break,’ not just with scriptural injunctions, but also with the spirit of Islamic law. See also Carrie 

Rosefsky Wickham, “Path to Moderation: Strategy and Learning in the Formation of Egypt’s Wasat Party,” 

Comparative Politics 36 (2004): 205–28. These views are clearly erroneous.  

22 The notion that the ‘softening’ of the Islamist political discourse is a tactical ploy to ‘dupe the useful idiots’ of 

their critics, as the works of Kepel and others argue, or to deceive their own masses, as some Arab critics charge 

them, has been challenged in a number of studies. Bruce Rutherfold’s article, “What do Egypt’s Islamists want? 

Moderate Islamists and the Rise of Islamic Constitutionalism,” Middle East Journal 60, no.4 (2007), 707-731 brings 

an interesting perspective. He points out, for example, that the Islamists are unlikely to be engaged in either since 

what they publically endorse converge and diverse from liberal politics in clear respects. On the one hand, they 

“support the rule of law, constraints on state power, public participation in politics, and the protection of many civil 
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into the discussion of the moderation thesis, as he probes the impact of the peculiar context in 

which the Islamist overture to democracy takes place. Rather than competing in an open and free 

democratic atmosphere, most Islamists engage in electoral politics in semi-authoritarian contexts, 

where the margin of participation for non-state parties is extremely narrow. Opposition forces 

can participate but they can’t win. For historical as well as cultural reasons, the constraints 

placed on the Islamists are stricter than the hurdles placed before other parties. They often 

operate under constant harassment: their members are frequently arrested, their party’s property 

confiscated and their licenses to participate revoked, subject to the whims of the rulers.  

This uncharacteristic political context doesn’t only strain these movements’ resources, 

generate bickering and disputes over the merit of participation but, more importantly, engenders 

competition between these movements’ overtly political portfolios and their social and religious 

programs. The version of liberal politics practiced in these semi-authoritarian contexts presents a 

greater challenge to the Islamists than the traditional repressive environments, which they have 

grown accustomed to. The prospective opportunities the partial openness of the political sphere 

promises, as well as the fear of the unknown it brings about, force the Islamists to rethink their 

priorities. They have sometimes to consider whether they should downsize their social and 

religious platforms in order to divert more resources to their political project. But also because of 

accusations of theocratic tendencies, of political immaturity, of a dominance of a preacher-

                                                                                                                                                                                           
and political rights.” However, they insist, on the other hand, the state must have a moralizing mission, creating the 

necessary institutional structures to fashion a pious citizenry. To accept the deception hypothesis is to believe that 

the Islamists are extremely clever and contemptuously gullible at the same time, since they stress both commitments 

publically. Rutherfold finds the truth to lie elsewhere. The divergence stems from a different conception of the 

relationship between the state and society. Unlike the Western conception where constitutional constraints are meant 

to protect the individual from a potentially aggressive and intrusive state, the Islamist constitutional frame is meant 

to help guide the state in its intrusive role to promote the moral fashioning of the subject.  

  



35 
 

mentality in their midst, and of exploiting their charitable arms for political gains, they are often 

pressed to mull disassociating their political branch from other branches.  

Conversely, the setbacks and backlashes, which often accompany involvement in politics 

in these contexts, lead the Islamists to reduce their political engagement and focus on their 

preaching and social work. Despite these challenges, Brown believes that these back-and-forth 

pendulum-like swings, produced by constant attempts to evaluate opportunities and risks, affect 

the Islamists’ overall project, politicizing what otherwise looks like a principled and 

ideologically consistent movement.   

Brown attributes this politicization not just to the desire to benefit from the incentives, 

but more so to the constitutive effects of participation itself. By participating in electoral politics, 

the Islamists have to speak the same language and appeal to the same legal and cultural referents 

of non-Islamist actors.23 The correlation between participation and the watering down of 

religious rhetoric is key to this process. Brown thus asserts that “the more they emphasize 

manifestoes, electioneering, comprehensive programs, and parties and the less they emphasize 

promoting piety and righteousness through example, preaching and charity, the more they are 

likely to be oppositional.”24  This politicization is however incomplete. The movements modeled 

after the Muslim Brotherhood (that is, movements with broad socio-religious and political 

agendas) “will be likely to continue to suggest and experiment with many things but fully 

                                                           
23 Of course, not all the literature is unanimous on the view that participation necessarily engenders moderation, nor 

is there an agreement that moderation has a linear trajectory. While the work of Carrie Rosefsky Wickham on Hizb 

al-Wasat in Egypt supports a causal relationship between participation and moderation, Jillian Schwedler’s study of 

the responses of the Islamists in Yemen and Jordan to the partial opening of the political sphere proposes a more 

complex verdict. Jillian Schwedler, Faith in Moderation: Islamist Parties in Jordan and Yemen (Cambridge: 

Cambridge University Press, 2006); see also C. Schmitter, Transitions from Authoritarian Rule: Tentative 

Conclusions about Uncertain Democracies (Baltimore, Md., and London: Johns Hopkins University Press, 1986). 

24 Brown, 232. 
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commit to little in terms of an embrace of politics and democracy.”25  So, rather than providing a 

clear case, where one can draw conclusions about definite ideological and organizational shifts, 

politicization sometimes generates a mixed outcome.  

For the above reasons, Brown finds semi-authoritarian politics to produce a paradoxical 

outcome. Whereas Islamist movements with broad social and political agenda increase their 

clout, other parties, which are purely religious (some Salafists, for example), or purely political 

(secular parties) are either forced to retreat or stagnate. This means that the existing semi-

authoritarian structure could persist. It could also entail the turnaround from the ‘slow, general, 

and reversible’ movement to democratization on the part of the Islamists.26 

Speculatively, Brown expects that under a full democratic system, movements, which 

mix religious and social agendas, would be forced to adopt a purely political approach or a 

purely religious one. This means, in Brown’s analysis, an organizational and ideological 

transformation to set free political parties from the normative dictates central to the socio-

religious commitments of their movements. Unlike “grey zone regimes [which] tend to produce 

grey-zone movements willing to hint at ideological softening but only in a general way that stops 

short of a costly commitment,” a true democratic context would force either unambiguous 

forward movement [in a liberal direction] or a retreat.27  

However, Brown’s work is silent on the significance of this form of politicization for the 

movements’ overall goal. His work is also unconcerned with the Islamic legal notions the 

                                                           
25 Ibid., 232. 

26 Brown, 225. 

27 Brown, 183. 
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Islamists deploy to justify their engagement with liberal politics, or their withdrawal therefrom. 

His references to the use of Islamic notions are limited to a short discussion of how the Islamists 

resort to the generalities of Islam to insist that they “respect all liberal rights and freedoms not at 

direct variance with Islamic teachings.”28 Which general principles are these and how the 

Islamists cite them is something Brown doesn’t delve into, because-- like others—he believes 

that politicization entails by necessity ‘navigating outside the pious pocket.’ So whatever 

religious frames invoked must represent a posteriori attempt to justify an already emergent 

political approach.29 In short, Brown presents a descriptive study of the observable changes in 

the Islamists’ comportment, organizational and discursive, with little meta-discourse analysis. 

For sure, this aspect clearly falls outside the scope of Brown’s work. 

Asef Bayat’s advocacy of post-Islamism invokes the same concepts but, too, it says very 

little about the true significance of these changes and their Islamic legal implications. Bayat’s 

prophecy that “many Muslim societies were on the brink of a post-Islamist turn,”30 is based on 

the assumption that the “appeal, energy and sources of legitimacy of Islamism are exhausted, 

even among its once-ardent supporters.”31 In this post-Islamist era, former Islamists would grow 

conscious of the errors of their ideology and thus more self-critical. This would somehow push 

the Islamists to “turn the underlying principles of Islamism on its head by emphasizing rights 

                                                           
28 Brown 182. 

29 Brown cites the works of Raymond William Baker, Islam without fear: the new Islamists (Cambridge: Harvard 

University Press, 2003) and Bruce Rutherfold, “What do the Egypt’s Islamists want? Moderate Islamists and the 

Rise of Islamic Constitutionalism,” Middle East Journal 60, no.4 (2007), 707-731, who argue that influential 

Islamic thinkers (of whom he mentions al-Qaradawi and the legal scholar Tariq al-Bishri) have advanced Islamic 

political postulations akin to classical liberal politics, prompting the Islamists to grow friendlier to political 

liberalization.  

30 Asef Bayat, Making Islam democratic: social movements and the post-Islamist turn (Stanford: Stanford 

University Press, 2007), 9. 

31 Ibid., 10.  
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instead of duties, plurality in place of singular authoritative voice, historicity rather than fixed 

scripture, and the future instead of the past.”32 The result of this push, according to Bayat, is the 

harmonization of Islam with liberal perspectives (acceptance of individual liberty, democracy 

and enchantment with modernity).  

While Bayat is in part open about the fact that his writing on post-Islamism is a project, 

not an analysis of a process, the process he identifies doesn’t seem to be progressing in the 

manner he describes. Although the Muslim encounter with modernity—with all its 

peculiarities—has generated a cacophony of voices, which somewhat fragmented the legal, 

especially religious authority, the centrality of the scripture remains unchallenged, at least 

discursively. This is especially true for the Islamists, who try to elude the conflicting and 

casuistic body of traditional scholarship by directly resorting to a more unifying source of 

authority; Qur’anic at the scriptural level and maqasidic at the level of legal theory. That is to 

say, their project seeks, at least in part, to limit rather than expand the number of authoritative 

voices. And this has indeed been a source of some criticism directed at the Islamists.33 

                                                           
32 Ibid.,11. 

33 Much of this line of criticism comes from traditional Muslim scholars who see the Islamists’ stress on the 

scripture as an insidious affront to the established legal schools, one spearheaded by juvenile amateurs with little 

grasp of the complexity of Islamic legal culture. These youthful actors are sometimes seen as being more dangerous 

than ‘Islam’s sworn enemies.’ The Mauritanian Sufi master, Muhammad al-Hassan Wuld Ahmadu al-Khadim 

sounded the alarm thus in one of his poems: 

وعوهدوا ومالهم عهود—في قطرنا قد أدخل اليهود  

داهية من تلك أدهى وأمر—ودهمت منذ زمان استمر  

ترقى المنابر وتلقي كلمة—أن لعبت بديننا أغيلمة  

بهذي التسمية لما أكنوه—بالسلفية تسموا تعمية  

[In our country, Zionists have been given covenants, although they respect none. But a much bigger calamity has 

been in progress for some time now. Our religion has become a game in the hands of youthful simpletons who 

mount the minibars and shout a few words. They call themselves Salafists to mask their true insidious intensions.]  
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Moreover, the question of shifting emphasis from duties to rights is not only defuse, and 

somewhat simplistic, but it is certainly not taking place. Even in the secular politics of much of 

the world, the two discourses go hand in hand. Citizens’ claim to rights is always premised on, or 

accompanied by, a claim that they are fulfilling (or quite often on having already fulfilled) 

certain civic obligations. The modern state doesn’t offer an obligation-free citizenship. 

Therefore, the image of de-emphasized duties and greatly emphasized rights is neither a 

characteristic of the modern, nor a challenge to the religious perspective, which—if one to add 

its otherworldly promise—presents an incomparably greater enticement in the sphere of 

entitlement.  

Parenthetically, it must also be stressed that the Islamist struggle is a project of revival, 

retrieval, and reform, not of random experimentation and discovery, at least in view of its final 

goals. While the Islamists, much like ordinary Muslims, are cognizant of Islamic normative 

pluralism (ikhtilaf), their struggle with the secularists (and even their own internal feuds) is about 

an essential definition of Islam, not about what it could be; nor of course about how many 

versions there are, or there could be.   

Another work, which attempted to draw comprehensive conclusions about the Islamist 

liberal overture, and which Bayat and others cite extensively, is that of Hefner. Herfner’s study 

of the Islamists in Indonesia presents a deceptively simple case of a slow social conversion, 

whose final chapters have yet to be written, but whose direction is nonetheless clear.34 Although 

he warns that ‘there is no end of history, no definitive triumph of democratic ideals,’ and that 

modernity has seen the revival, rather than the decline of religions, Hefner’s analysis is colored 

                                                           
34 Robert W. Hefner, Civil Islam:Muslims and Democratization in Indonesia (Princeton: Princeton University Press, 

2000). 
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by his conviction that the heterogeneity of modern perspectives and the diffusion of cultural 

boundaries and barriers preclude the ascension of totalitarian religious views. Therefore, in a 

faith like Islam, where the majority of adherents believe their faith must inform their public as 

well as their private lives, an option other than totalitarianism and isolation must be found. Such 

an option is what Hefner and others term ‘the civil option.’  

Much like Brown, Hefner’s ‘civil option’ is not clearly defined beyond various references 

to the hybridity, which the growing international interconnectedness makes inevitable. The 

assumption is that in a globalized context, no specific or strict cultural or religious frame would 

succeed without accommodating a variety of global cultural influences. This observation may be 

correct, but Hefner doesn’t speak about the boundaries and limits of such accommodation, 

neither as a theoretical postulation nor as an observable practicality in the south Asian context he 

studies. But there are two more ways in which the work of Henfer is different from the focus of 

my research. Firstly, while there are similarities between the Islamist experience across the 

Muslim world and some cross-fertilization, the Islamists in the Arab world have their own 

unique historical trajectory.   Secondly, Hefner’s study pays little attention to the legal work 

these actors perform to conceptualize their liberal engagement as an Islamic activity.  

Of course, there are explanations for the resistance to closely probe the intellectual 

triggers of this Islamist ‘change of mind’ (if one is warranted to call it so). One of this has to do 

with the vagueness of the Islamist discourse. This vagueness, which their supporters (in fact 

some of their leading figures) found irksome, many of their enemies troubling, some pundits 

deceitful, and others strategic, makes it harder for the students of political Islam to say for certain 

whether the Islamists are reforming, discarding or clinging to their views on a given topic. It is 

even harder at the apparent level to ascertain what the end goal is, if there is in fact one. It is 
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equally hard to identify clear legal or political route charted by the Islamists, who engage in 

liberal politics, to achieve a different political arrangement, although that is, ironically, the most 

common criticism against them.  

However, it is the question of discourse, specifically as it pertains to the conception of the 

final goal of the Islamist project, which remains so far understudied. Of course, there is no 

shortage of debate about a perceived change of the Islamist discourse, especially in the past two 

decades. But there is a shallowness about the way in which this shift is analytically approached. 

From those who attribute the change directly and almost exclusively to the coercive levers of 

political power of the repressive regimes under whose jurisdictions the Islamists work, to the 

Islamists’ own guile to sooth an otherwise shrinking support base, there is little, in fact nothing, 

about the legal heritage on which the Islamists draw heavily as they endeavor to harmonize their 

political choices with their faith-based project. This is in part a product of the erroneous 

assumption that the West and its local advocates remain the Islamists’ main interlocutors. Other 

local factors are often collapsed into a response to one or the other. It is also in part because 

most, not all, of those writing about Islamism are unwilling or unable to examine, in any 

meaningful fashion, the legal discourse, which these groups invoke. 

To drive this question of competence to the extreme, it suffices to invoke two recent 

works of Wael Hallaq, a leading authority in Islamic legal studies.  Hallaq’s Shari‘a   and the 

Impossible State charge Western scholars of Islam of misunderstanding what Shari‘a   stood for 

and the significance of the changes it had undergone in the modern era. Hallaq takes issue in 

particular with the naiveté of modern scholarship, which accepts and advances, without much 

reflection, the colonial perceptions of Islamic law and the contingencies of the nation-state from 
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which they emanate. Such naiveté lead this scholarship to read the displacement and decimation 

of Shari‘a as a process of reform.  

Central to Hallaq’s critique of Western discourses on Shari‘a   is his conception of an 

antithetical relationship between the modern state paradigm and the Islamic ethico-legal 

paradigm. He argues that in the conception of their goals and in their conduct to achieve them, 

the modern nation-state and Shari‘a   depart from different worldviews, and employ 

diametrically opposed means to fulfill their contradictory objectives.  

Much of the opposition stems from the conception of law, of its role and its locus within 

the state-society continuum, especially vis-à-vis political power. While the modern state because 

of its “staunchly centralized nature” arrogates to itself the functions of creating and 

implementing the law, “In juristic political theory…the incomplete, and certainly ‘stunted’ 

equivalent of the modern nation-state stood subservient to the Shari‘a .”35 In other words, the law 

emanated from a source outside the locus of political power. It therefore served both as a 

restraining mechanism vis-à-vis the political elite and a successful intermediary with the state on 

behalf of the community from which it organically sprang up. “In sharp contradiction, the law of 

the nation-state (however democratically representative of the “people’s will”) is superimposed 

from a central height in downwards direction, first originating in the mighty powers of the state 

apparatus, and thereafter deployed—in a highly structured but deliberately descending 

movement—to the individuals constituting the social order.”36  

                                                           
35 Wael Hallaq, Shari‘a: Theory, practice and transformations (Cambridge: Cambridge University Press, 2009); 

362.  

36 Hallaq, Shari‘a, 364. 
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Beyond his criticism of Western scholars’ misunderstanding of Islamic law, Hallaq’s 

scholarship is quite relevant to the question of the Islamist project and the mutations that it has 

undergone in recent decades. Unlike much of Western scholarship, where the legal heritage, 

which the Islamists invoke, remains remotely inaccessible, and where most studies are content 

with a surface commentary on the Islamist discourse, Hallaq makes his claims from a position of 

authority. And more importantly, Hallaq bases his brazen criticism of the Islamist project 

precisely on a claim of a unique familiarity with Islamic law. Given this, a further discussion of 

Hallaq, to the extent that we expound and respond to his central argument is critical to this work.  

Naturally, Hallaq— who sees Western scholarship on Shari‘a   to be transfixed in 

historical and philosophical biases, from which it is unable or unwilling to extricate itself— finds 

not just the Islamists’ shifting discourse, but the entire notion of reform on which their activism 

is based, to be variants of the same process of displacing Shari‘a   and rendering it obsolete. 

Whether the Islamists are aware of contributing to this process of tearing apart the very paradigm 

they claim to promote, or simply doing so without notice, matters little to Hallaq who sees their 

project as a contradiction in terms because of the nature of the modern state.  

Of course, the difference between the Islamists’ naiveté in accepting the concocted 

category of ‘Islamic law,’ and further restricting it to the family code (as Hallaq and many other 

Western scholars see it) and that of the Western scholars’ pursuit of its study as such, is the 

double absence of reflexivity on the part of the Islamists. While Western scholars are prisoners 

of the colonial ‘epistemic structures’ of knowledge, without knowing but without pretending to 

counter them, the Islamists combine the two ills. Although their approach to Islam is shaped by 

these very epistemic structures, they presume that their project frees Islam from their alterity. 

Evidently, Hallaq finds that project not simply misguided but impossible, further contending that 
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“Shari‘a   is no longer a tenable reality, that it has met its demise nearly a century ago, and that 

…[the Islamist] discourse is lodging itself in an irremediable state of denial.”37  

Throughout his Impossible State, Hallaq presents scattered critiques of the Islamists and 

their inability to understand the incompatibility between the paradigmatic notions of the self, of 

the state and of social justice promoted by Islamic teachings and the dominant paradigm 

advocated by modern states. Of key concern to Hallaq is the different ways in which state and 

Shari‘a   seek to form the subject. “The paradigm of the modern state and its inherent capacity to 

produce subjects can find no common ground with the paradigm of Islamic governance. The two 

stand worlds apart.”38  

These worldviews emanate from different cultural and philosophical understandings of 

the subject and its role within a given polity. Hallaq finds the roots of the Western notion of 

citizen, or the individual to originate from the philosophy of Kant. In contrast, he believes the 

Islamic notions of the individual are best captured by the work of the 11th century jurist, 

philosopher and mystic, Abu Hamid al-Ghazali.  

Hallaq calls the totality of these notions the Ghazalian theory of soul. This Ghazalian 

theory stands in contrast to the Kantian theory, which constitutes the background of the modern 

notion of the self. Hallaq argues that “the essence of his [Ghazali] theory is that human beings 

are pliable in their natural constitution—they are neither good nor bad in their original state. 

                                                           
37 Wael Hallaq “Can the Shari’a be restored?” in Barbara Freyer Stowasser & Yvonne Yazbeck Haddad, ed., Islamic 

Law and the challenge of modernity ( New York: Altamira Press, 2004), 22. 

38 Wael Hallaq, The impossible state: Islam, politics, and modernity's moral predicament (New York: Columbia 

University Press, 2013), 110. 
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Humans are made of different potentialities.”39 One of these potentialities is rabbaniyya, and it is 

the object of Islamic governance—as Hallaq understood it—to nurture this potentiality. The 

object of the modern state is an exteriorized version of this, which focuses, not on the self- as a 

soul, but as a body. “The new technologies of the body heed imperatives of the material world, 

of shaping the corporeal, strengthening it, and prolonging its temporal residence on earth.”40 A 

close look at these two paradigms shows an opposition between a system designed to legislate 

for a disenchanted self (modern state) and one preoccupied with nurturing in socio-legal and 

mystical fashion an enchanted self (Islamic governance). 

Throughout the text, Hallaq alludes to the Islamists’ lack of comprehending these aspects, 

ignoring their importance, or at the minimum failing to cater to the dictates of these Islamic 

technologies of the self. One instance of this critique appears when Hallaq comments on the 

dissonance between the Islamic homo economicus and modern homo economicus. He notes for 

example how modern attempts to Islamize banking ignore the key differences and produce 

something of little Islamic substance: “These technologies are utterly absent from any account of 

modern Islamic banking and finance, a phenomenon that (when coupled with the narrow 

technical concerns that pervade these accounts) compels the conclusion that both the theory and 

practice of current Islamic banking and finance are deeply flawed. At the end of the day, they are 

Islamic merely in name, reflecting nearly nothing of what Islam as a moral system is all about.”41  

A part of this incompatibility stems from the fact that Islamic law places restraints on 

reason recognizing that some consequences cannot be adequately anticipated by human 

                                                           
39 Ibid., 129. 

40 Ibid., 136. 

41 Ibid.152. 
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rationality. Hallaq argues that the Islamic governance must by nature “determine the limit of 

human actions, drawing a line of separation between what can and cannot be done and curbing 

the domain of the rational when this leads to the violation of its own domain.”42 Hallaq explains 

that “Shari‘a ’s morality may well have recognized that certain things simply cannot be done, not 

because they intrinsically and objectively cannot be done but because once done, the 

consequences cannot be tolerated (this perhaps being one of the finest definition of morality).”43  

Hallaq’s Impossible State, whose central idea has been in gestation for some time, and 

whose basic argument was advanced in his work Shari‘a , is problematic in several respects. 

Firstly, Hallaq arrogates to himself the right to define the essence of the Islamic paradigm, while 

denying the same right to the Islamists he critiques.44 Secondly, he also presumes, without much 

substantiation, that the Islamists are unaware of how Shari‘a   draws its legal boundaries to the 

exclusion of other legal systems. Indeed, anyone who has read the Islamist discourse could easily 

see the error of this argument. The very premise of Islamist activism, and the reason—for 

example— why they insist that hudud should never be subjected to ijtihad, is an overarching 

notion of legal exclusion. But the Islamists are far more nuanced than Hallaq in their 

understanding of the criteria of exclusion. This stems primarily from a paradigmatic difference in 

the conception of Shari‘a . Whereas Hallaq conceives of Shari‘a   in its entirety as a human 

system, which has organically evolved to reach its (strangely unsurpassable and unyielding) 

                                                           
42 Ibid. 157 

43 Ibid. 154. 

44 In the The fatigue of the Shari‘a, Ahmad Atif Ahmad rebukes this attitude of Hallaq: “The followers of Islam are 

the ones who will decide to appropriate the Shari‘a of the past in their lives, as their parents and grandparents did. 

We cannot argue that they have no right to decide what Shari‘a is and then come back and decide what it should 

have been like and argue that it is dead…We could all agree on whether death has befallen the Shari‘a [only] if one 

of us has the irrefutable authority to impose on the discussion one sense of death and Shari‘a.” Ahmad Ahmad, The 

fatigue of the Shari‘a (New York: Palgrave, 2012), 158. 
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climax45 in the legal and social ethos of the 11th century, the Islamists believe Shari‘a   to consist 

of 1) a mass of human ideas and practices, stemming from a devote encounter with 2) a smaller 

core of divine revelation. While both aspects are important components of the Islamic heritage, 

only the core divine revelation is of trans-historical significance. This belief affords the 

Islamists—at least in theory—further leeway to deal with the pressures and contingencies of 

foreign paradigms in their attempt to restore whatever conception of Shari‘a   they deem most 

suitable to address these contingencies.  

Hallaq clearly didn’t read the works, not only of the Islamists I discuss here, but also the 

books authored by prominent Islamist figures, such as Muhmmad al-Ghazali and al-Qaradawi. 

The latter, for example, wrote two books centered on the role of morality in Islamic economics, 

discussing and refuting many of al-Ghazali’s views on wealth-making and economic 

comportments. Qaradawi both highlights the responses of al-Ghazali’s contemporaries to his 

views and cites extensively from early Muslim texts to make his case. It is also clear, contrary to 

Hallaq’s claim that “Modern Islamist discourses assume the modern state to be a neutral tool for 

governance, one that can be harnessed to perform certain functions according to the choices and 

dictates of its leaders,”46 that the Islamists are not unaware of the philosophical underpinnings of 

modern nation states, nor unable to understand the kind of subjectivities nurtured under their 

aegis. They, however, seem opposed to the totalistic characterization of the nation-state as 

                                                           
45 In his “Can the Shari‘a be restored?,” Hallaq hints that this historical climax could be and must be surpassed, 

since the existing Islamic legal theory is too outdated—in his view-- to address the complex requirements of the 

modern life. But there he curiously asserts that the only chance of reviving Shari‘a has to come from the state. “Yet 

it is only the state that can bring a revival of Islamic Law, but not without the full participation of Muslim 

intelligentsia and, more important, not while the present regimes remain in power.” Barbara. F. Stowasser and 

Yvonne Y. Haddad (ed.) Islamic law and the challenges of modernity (New York: Altamira Press, 2004), 47.  This 

contradicts his position in the Impossible State, where the state and the Shari‘a juxtaposed as two antithetical 

entities, and where the Islamists’ interest in reform from above is seen as misplaced, if not completely misguided.   

46 Impossible State, 155 
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inherently secular, and the characterization of secularity as the exclusive locus of political 

success in the modern. The Islamists believe that the means of governance and the form of the 

polity could be disentangled from the worldly secular narratives currently essential to their 

formulations. This permits, on the one hand, the use of general liberal methods of governance 

and power sharing to further stable governance, and to empower, on the other hand, the wide 

network of cultural clubs, civil and social networks to mold modern Muslim sensibilities in a 

parallel track.  

Thirdly, there is an irony in the fact that both Hallaq and the Islamists he critiques found 

in al-Ghazali’s works their desired notion of the Islamic paradigm: Hallaq’s found the 

‘Ghazalian Theory of Soul,’ whereas the Islamists found his maqasid.47 Given the stature of al-

Ghazali in Islamic law and his prolific and eclectic writing, it is not at all surprising that both 

sides draw on his scholarship. What is clear, however, is that while al-Ghazali’s treatment of 

maqasid represents a solid contribution to legal theory, one that was echoed by other scholars 

outside his school, a ‘Ghazalian theory of soul’ could only be pieced together from his various 

works. Some of these works belong to his mystic writings, which encountered considerable 

criticism (or were flatly rejected) by other Muslim scholars. While al-Ghazali’s writings in 

                                                           
47 Ghazali’s scholarship is quite attractive to Western scholars, who find in it a rich source to make contrastive, in 

fact contradictory, arguments about Islam. While Hallaq found his ‘theory of soul’ to represent what Shari‘a was 

and what it stood for—in contrast to the expediency of revivalists and modern Islamists—Samira Haj uses Ghazali’s 

‘hermeneutics of the self’ to make the opposite argument that ‘Abduh and, by extension, modern Islamists employed 

Ghazali “to arrange a space for the formation of a moral Muslim subject more attuned to colonial processes of 

governance without the total privatization of religion—that is, how to foster the development of a self-regulating 

subject capable of making political and social decisions, who wouldn’t be the tradition-free subject of liberalism but 

a subject rooted in the Islamic tradition.” Samira Haj, Reconfiguring Islamic Tradition: Reform, rationality and 

modernity. (Stanford: Stanford University Press, 2009); 113. To be sure, Hallaq’s ‘theory of soul, or technologies of 

the self’ and Ibrahim Moosa’s ‘‘hermeneutics of the self’,’ which Haj borrows refer to the same work by Ghazali.  

Yet, Hallaq sees the subject envisioned by Ghazali to be antithetical to the modern subject. Haj believes the opposite 

to be true.   
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mysticism have no doubt enriched Islamic literature, an attempt to find in them a credible 

synthesis of an exclusive Islamic paradigmatic view of life is a tall order.  

Hallaq’s Impossible State has been translated into Arabic, which made it accessible to a 

wide audience of Islamists, their supporters and their critics. The work has since its translation 

received accolade from the Islamists’ traditional foes (the Arab world’s secular intelligentsia) 

who saw it a vindication of their long-held belief that mixing religion and politics is a recipe for 

disaster. With the accessibility of the work in Arabic, they were able to further intimate to their 

audience that mixing religion and politics is futile as well. Naturally, the Islamists have, by and 

large, criticized the work; some with magnanimity48 and others with opprobrium.49 Of these 

criticisms, the response of the Tunisian philosopher Abu Munsif al-Marzuqi is worthy of 

mention.  

Marzuqi places Hallaq’s work in the same category of the ‘Ali ‘Abd al-Raziq’s work50. 

Both praised Islam only to deny it a space in modern politics. He, however, notes that neither of 

the works presented a solid argument. Islam, Marzuqi contends, has two central features that 

render both works untenable. Firstly, it presented a criticism of the deviation of previous 

religions, citing historical praxis. In so doing, Islam focused on the ethical dimension of public 

management. Secondly, Islam founded a state, which possessed the geographical and historical 

                                                           
48 Hiba Ra’uf, “Duktora Hiba Ra’uf tunaqish kitab ‘al-dawla al-mustahila.’” YouTube video, 1:35:22. Posted [Feb, 

2015]. https://www.youtube.com/watch?v=laByrfFYPjo. 

49 See for example, Mohamed al-Mukhtar al-Shinqiti, “Awraq al-rabi‘: al-dawla al-‘almaniyya al-mustahila,” 

Aljazeera, April 18, 2017, accessed May 20th, 2017, http://s4s4s4.com/%d9%85%d8%ad%d9%85%d8%af-

%d9%85%d8%ae%d8%aa%d8%a7%d8%b1-

%d8%a7%d9%84%d8%b4%d9%86%d9%82%d9%8a%d8%b7%d9%8a-%d9%8a%d9%83%d8%aa%d8%a8-

%d8%a3%d9%88%d8%b1%d8%a7%d9%82-%d8%a7%d9%84%d8%b1%d8%a8%d9%8a%d8%b9-2/. See also the 

other articles in the same series. 

50 See the discussion in the following chapter.  

http://s4s4s4.com/%d9%85%d8%ad%d9%85%d8%af-%d9%85%d8%ae%d8%aa%d8%a7%d8%b1-%d8%a7%d9%84%d8%b4%d9%86%d9%82%d9%8a%d8%b7%d9%8a-%d9%8a%d9%83%d8%aa%d8%a8-%d8%a3%d9%88%d8%b1%d8%a7%d9%82-%d8%a7%d9%84%d8%b1%d8%a8%d9%8a%d8%b9-2/
http://s4s4s4.com/%d9%85%d8%ad%d9%85%d8%af-%d9%85%d8%ae%d8%aa%d8%a7%d8%b1-%d8%a7%d9%84%d8%b4%d9%86%d9%82%d9%8a%d8%b7%d9%8a-%d9%8a%d9%83%d8%aa%d8%a8-%d8%a3%d9%88%d8%b1%d8%a7%d9%82-%d8%a7%d9%84%d8%b1%d8%a8%d9%8a%d8%b9-2/
http://s4s4s4.com/%d9%85%d8%ad%d9%85%d8%af-%d9%85%d8%ae%d8%aa%d8%a7%d8%b1-%d8%a7%d9%84%d8%b4%d9%86%d9%82%d9%8a%d8%b7%d9%8a-%d9%8a%d9%83%d8%aa%d8%a8-%d8%a3%d9%88%d8%b1%d8%a7%d9%82-%d8%a7%d9%84%d8%b1%d8%a8%d9%8a%d8%b9-2/
http://s4s4s4.com/%d9%85%d8%ad%d9%85%d8%af-%d9%85%d8%ae%d8%aa%d8%a7%d8%b1-%d8%a7%d9%84%d8%b4%d9%86%d9%82%d9%8a%d8%b7%d9%8a-%d9%8a%d9%83%d8%aa%d8%a8-%d8%a3%d9%88%d8%b1%d8%a7%d9%82-%d8%a7%d9%84%d8%b1%d8%a8%d9%8a%d8%b9-2/
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requirements of survival, emphasizing in this respect the political dimension of public 

management. This illustrates that Islam/Muslims neither overlooked the importance of political 

organization, nor overstated the role of ethics in the public domain. Both aspects undermine 

‘Abd al-Raziq’s argument and place that of Hallaq in peril.51 

In respect to Hallaq, Marzuqi examines what he sees as the three possible ways in which 

his argument can be interpreted. Firstly, one has to wonder whether what Hallaq precludes is the 

replication of a given point in history in the modern. Marzuqi asserts that cannot be Hallaq’s 

argument because that is too evident to qualify as an argument worthy of mention. Secondly, if 

his argument is, on the other hand, that all previous forms of Islamic governance, be they in the 

Rashidi era, the Umayyad or Abbasid eras, are impossible to replicate, then that is a contention 

of little value, unless Hallaq imagines Boko Haram to be his primary, perhaps only, audience. 

Beyond that, an argument of the sort has no philosophical value.52  

  Finally, Hallaq’s argument could be interpreted to mean that Islam cannot regain its 

civilizational role and establish the necessary foundations for such a role, given that the state 

which guarantees its essential political characteristics is impossible to reconstitute. If that is 

indeed what Hallaq’s argument is, then he not only presents a shallow regurgitation of some 

Hegelian theses about Islam, which history has proven to be mistaken, but he also fails to 

understand the central message of Islam. Islam, Marzuqi insists, stipulates (as Qur’anic edicts 

                                                           
51 “Hal sahihun an la mustaqbala lidawlati-l-Islam? Hal hiyya mustahilatun fi‘lan?,” Abou Yaareb Marzouki, 

accessed July 1, 2017, https://abouyaarebmarzouki.wordpress.com/2015/07/11/%d9%87%d9%84-

%d8%b5%d8%ad%d9%8a%d8%ad-%d8%a3%d9%84%d8%a7-

%d9%85%d8%b3%d8%aa%d9%82%d8%a8%d9%84-%d9%84%d8%af%d9%88%d9%84%d8%a9-

%d8%a7%d9%84%d8%a5%d8%b3%d9%84%d8%a7%d9%85%d8%9f-%d9%87%d9%84-%d9%87/. 

52 Ibid. 



51 
 

clearly show) a system of the management of the world (a khilafa in the linguistic sense) to 

further morality (but only) to the extent possible.53 

While Marzuqi shies away from accusing Hallaq of harboring anti-Islamic sentiments, 

highlighting his excessive praise of the Islamic past, he sees nothing in his account but a 

comparison between two self-conceived caricatures of the Islamic state and the modern state. 

The latter emerges as an entity devoid of any moral basis, whereas the former figures as too 

moral to survive in the present without losing its essence. To Marzuqi, this attitude is similar to 

that of some ‘gullible’ Islamists who believe that 1) morality is an exclusive Islamic invention, 

and 2) that states could be established without some form of morality. Such a view cannot be 

entertained without presuming a closed system of radical cultural alterity, precluding the 

possibility of profound parallels in human existence, especially in the necessities of civil 

organizations.54  

A distinction between a governance rubric, which derives its legitimacy from a secular 

focus in the West, and an essential Islamic rubric of otherworldly concern, is flawed. Islamic 

governance is not founded on an antagonism between secular and otherworldly motives, where 

the former is morally unbounded and the latter is permanently shackled. Islam recognizes that 

political conduct necessitates certain moral flexibility, not to sacrifice moral imperatives for 

purely utilitarian reasons, but to precisely preserve moral integrity through rational temporary or 

partial utilitarian measures. This is a basic requirement for all forms of governance, one that is 

not limited to Islam. Indeed, all forms of governance—irrespective of their religious or cultural 
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milieus—are based on certain notions of human life, of essential or natural rights, founding, or 

founded on, existential definitions of freedom, security and subsistence. These notions are only 

this-worldly in the sense of their vitality to man’s worldly physical survival. They are, however, 

presumed natural. This means that they are independent of his conception of them. Governance 

seldom—in fact never—invents the underlying notions of right, but rather invents solutions to 

deal with their implications.55  

Marzuqi contends that the survival of any collective social life (governance) requires two 

sets of concepts. The first of these are positive laws and regulations creating the necessary 

conditions for the survival and security of the group, which are essential functions of the state. 

The second are sets of doctrines, which derive their validity (in fact their sanctity) from a source 

beyond humans and their immediate thought, whether these doctrines center on notions of gods, 

God, or simply nature. In general, the first set of principles are the human adaptations to mediate 

between the foundational principles in the second sets (ethic) and social and physical constraints. 

It is therefore clear that what distinguishes a state from another—in respect to the relationship 

between political structures and the higher moral values (religious or natural) which undergird 

them—is hardly essential but rather accidental in the final analysis.56  

In short, the central features of any state: its political dimension, representing the 

governments and the rules and regulations it enacts to mediate cooperation as well as conflict of 

interests—on the one hand; and the ethical dimension, establishing the system of values which 
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justifies both the laws and law agents, cut across all systems of governance, Western and 

Eastern; religious and secular; and old and new.57  

Another work that bears not just on Hallaq’s arguments, but on the general question of 

reform as well, is the The Fatigue of the Shari‘a   by Ahmad Atif Ahmad. Although it reaches no 

definitive conclusion on its central question, it presents a sober critique of Hallaq and insightful 

reflection on the evolution of legal reform. While Ahmad shares Hallaq’s view that Islamic legal 

discourses have undergone some changes in the modern era, such changes are not only 

insufficient to make a death-of-Shari‘a   thesis, but they are not without antecedents. The dawn 

of the story of reform he sketches is traceable to the beginning of the 18th century. This is a story 

where interaction with foreign actors, especially the West, was not always the clear trigger. In 

fact, Ahmad believes that “Ibn Taymiyya’s scholarship…introduced ‘emphases’ of a unique 

flavor,”58 which is pliable to use by modern reformers. In so doing, he indirectly hints that 

reform goes at least as far back as the thirteenth century and, as a result, suggests links between 

many facets of modern reform and pre-modern Islamic legal discourses. Therefore, in lieu of 

discontinuity, Ahmad relates the work of Shah Waliyyullah Al-Dihlawi to that of the tenth 

century jurist Al-Qaffal al-Shashi, and the views of al-Shawkani, Ibn ‘Abd al-Wahhab and later 

Rida to the ‘back to sources’ sentiment fostered by the scholarship of Ibn Taymiyya.  

Of the four phases of reform, which Ahmad identifies—dawn of reform, age of populism, 

age of experimentation, and triumph of hybridism, only the latter has a clear conversation with 

Western thought. But even here the conversation is mediated—at least for those who still speak 
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58 The fatigue of the Shari‘a, 114. 
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in the name of Islamic legal tradition—through the very tradition whose demise Hallaq 

presumes. Simply put, the stage, or state of hybridism, which allows Hallaq to make his claim of 

discontinuity, is indeed “the legacy of the previous stages of development in legal thinking.”59 

Contrary to Hallaq’s assertion, Ahmad believes this to be a sign of the vigor, not fatigue, of the 

Shari‘a : “The medieval juristic schemes might change; they might be modified in a limited way; 

or they maybe configured creatively. To my mind, without some of that, ijtihad will not have 

been preserved. This is one reason I think that changing the existing juristic structures in a 

limited way would be a sign of the Shari‘a ’s vitality rather than demise.”60 

Furthermore, Ahmad finds Hallaq’s argument that Shari‘a   has died since the kind of 

institutions that had traditionally sustained it are now defunct, to overlook the complexity, if not 

the pliability, of institutions generally, and modern institutions in particular. Ahmad gives two 

instances where institutions did the opposite of what was intended of them. One of these is the 

nineteenth century protestant college of Beirut, which became an incubator for Arab national and 

anticolonial activism. The second was Dar al-‘Ulum in Cairo, which ended up a hot bed for 

conservative thought, although it was meant to counter the conservatism of al-Azhar. In short, “it 

is not impossible that many of the modern schools that were founded to counter old legal and 

philosophical thinking would be instrumental in reviving and amalgamating the hitherto 

neglected knowledge of the medieval past.”61 

While Ahmad’s Fatigue of Shari‘a is useful as a general critique of Hallaq’s death-of-

Shari‘a   thesis, which is the backbone of his Impossible State claim, it doesn’t address directly 
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and specifically the relation between the Islamist project and the question of reform, which is the 

subject of Hallaq’s argument and the focus of this dissertation. Throughout The Fatigue, Ahmad 

deals with the discourse of reform from the prism of a binary between neo-traditionalists and 

modernists. These two categories are never defined and the examples he cites indicate a liberal 

rather than precise use of the terms. For example, modernists in his view include the legal 

scholars, Sanhuri and Bishri (the latter has made a conversion from secularism to Islamism), and 

reformers such as Rida and Muhammad Abu Zahra. (The latter while not an Islamist himself his 

work is widely influential in Islamist circles). The description of the general positions also 

suggests that many of the Muslim Brothers would fall within the modernist camp.  

If one takes what appears to be Ahmad’s general argument, namely that the shifting of 

legal boundaries and discourses has accompanied Islamic law all along, with and despite a clear 

reflexive cognition of, and speculation about the implication of such change, then most recent 

shifts in Islamist discourse would theoretically fit within that history. It is however important to 

note that there is an underhanded admission in Ahmad’s argument that there is something 

distinct in the present reform, if the word reform is the proper descriptor to use.  This is apparent 

from the choice of the title of this phase of reform (the triumph of hybridism) and also from the 

discussion. Ahmad saw the motivation of reform in Islamic law to be a desire “to produce a 

version of it in conversation with modern Western legal systems,” even a mere ‘abstraction’ 

from Islamic legal lexicon to coin corresponding terms to Occidental legal classifications. This 

may seem like throwing out Hallaq’s argument from the door and bringing it back through the 

window, since Hallaq and others before him (such as Hourani) believe that modern Muslim 

reformers are simply using an Islamic veneer to mask what is at the core Western. But Ahmad 
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may very well claim that this is simply a tactic similar to the Maliki ‘Deferring to the opponent’ 

device; that is to say, not so much as new, nor as pervasive, nor as arbitrary.62 

However, if Ahmad’s argument affirms continuity in Islamic legal tradition, but at the 

same time, sees a considerable degree of hybridity in the most recent phase of reform, then it is 

worthwhile comparing it to Talal Asad’s approach to Islam as a discursive tradition. Asad asserts 

that “Islam is neither a distinctive social structure nor heterogeneous collection of beliefs, 

artifacts, customs, and morals…[but] a tradition.”63 In turn, he defines a tradition as “discourses 

that seek to instruct practitioners regarding the correct form and purpose of a given practice that, 

precisely because it is established, has a history.”64 The reference to time here is not random 

because Asad suggests that what fuels the discourse is the attempt to evaluate a present practice 

(case) against the historical moment of constitution (past), with a concern of how to preserve the 

relevance of such past in the future. While claims of authority stem from a similar process of 

relating a present case to the past model to ensure the preservation of the model for future, the 

possible ways in which this could be accomplished generate more than one discourse.  

The hierarchy between a past and a present, and a concern for continuity in the future 

create constant— and varied methods of— interpretation, of discourses. Asad’s primary motive 

here is to carve a space for an anthropological view of Islam that is not satisfied with ‘a fixed 

cast of Islamic dramatis personae, enacting a predetermined story.’65 In Asad’s view of Islam as 

a discursive tradition, Islamic actors discourse; that is, argue, interpret, assert, resist, challenge 
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64 Ibid, 20. 
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and author power scripts, even as they depart from, and in a sense define and uphold, an 

orthodoxy. The effects or affects of their urban or rural conditions influence but do not determine 

the course of that discursive practice.  

At face value this conception seems very liberating and even liberal, as it accommodates 

a variety of discursive outcomes. As Asad stresses in his Formation of the Secular, “Talking of 

tradition (Islamic tradition) as though it was the passing on of an unchanging substance in 

homogenous time oversimplifies the problem of time’s definition of practice, experience, and 

event.”66 By this Asad attempts to criticize the view that modernist Islamic discourse of men like 

Muhammad Abdu (and possibly the most recent Islamists) is a self-deceptive re-articulation of 

Shari‘a , or a willful jettisoning thereof to maintain relevance under the pressure of the modern. 

Both accounts rest on an understanding of tradition as a frozen moment in a linear time, which is 

inadequate understanding—in Asad’s view—of tradition and the time it inhabits. A discursive 

tradition permits, especially at a moment of crisis, the longing for, and lodging in, multiple 

temporalities.   

Upon close inspection however, Asad’s sophisticated account presents a bit of a problem 

when applied to Islamist discursive shifts, for Asad indirectly harbors a view similar to that of 

Hallaq about the degree to which the structures and temperaments of the modern state have 

affected the place of Shari‘a. In his account of legal reform, especially that of family law in 

Egypt in late 19th and early 20th century, Asad admits that certain elements of the modern came 

to bear on the ‘traditional’ conception of Islam. Although assimilation of the notion of the 
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autonomous individual, never made, at least in theory, religious commitments completely 

contingent on subjective judgment (as is the case in a clear secular environment), it led—aided 

by the interventionist hands of the state—to different foci and priorities.  Shari‘a underwent a 

transmutation, becoming ‘a subdivision of the legal norms that are authorized and maintained by 

the centralizing state.’67  

This statist position of reformers would receive further emphasis, even as Asad tried, in 

part persuasively, to defend the positions of ‘Abduh as those of a legitimate member contributing 

to a debate within (what Asad has already termed) the discursive tradition of Islam. But one 

question remains: If today’s Islamists must be described as statist because of the centrality of the 

state’s interventionist arms in their contribution to the ethico-legal conditioning of the subject, it 

is not clear why ‘Abduh should be different. The same arguments used to exonerate ‘Abduh are 

quite applicable to these Islamists as well. Much like ‘Abduh, they draw on the works of Ibn 

Taymiyya, Ghazali and a conglomerate of other earlier authorities, be it selectively as it is. Nor 

would the role of ethic, conceived separate from, or integral to Islamic legal comportment, set 

the Islamists apart, as their literature clearly attests.  

Asad may very well be right that the comprehensive reach of Shari‘a   as a discourse on 

ethics and law at once is different from the Shari‘a   now debated between the Islamists and their 

opponents, which is primarily legal and codified.68 (Hallaq advocates a radical and crude version 

of this view, while Ahmad Ahmad entertains a timid and opaque one). But that rendition exposes 

                                                           
67 Ibid, 227. 

68 It must be borne in mind that the focus on legality, separated from ethics, that is; if such focus could be clearly 

delineated, is usually invoked in reference to the scope of state authority. It is implicit that moral education is a 

public responsibility, one that the state undertakes as well through the empowerment of the community, whose 

cultural and religious norms furnish the frame of reference.   
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two problems in Asad’s notion of discourse. It is either a discourse that is continually possible in 

reference to a tradition, or a discourse that is limited by a certain understanding of that tradition. 

If it is the former, then a claim to a transmutation would have to show that it is substantially 

different from other arguments to the same effect. This is an account that would have to avoid 

the tautology of re-stating that they must be wrong because they fail to see Islam as a discursive 

tradition. If it is the latter, there would then not only be a stake on who defines that true 

understanding, but much of Asad’s critique of current Anthropology of Islam would seem 

defunct.   

Furthermore, today’s Islamists do not only invoke earlier authorities, they also draw on 

the reformist work of ‘Abduh and his disciple, Rida. The issue of moral authority, for example, 

has always been a critical question for these Islamists. The question of who will ultimately 

shoulder the task of promoting and protecting morality-- whether that promotion is a family 

matter, the community’s prerogative or a public responsibility of the state— was always a source 

of confusion and controversy. In the modern structure of the nation, where the pervasive power 

of the state allows it both to violently separate laws from their constitutive moral template and 

then promote a different morality (defined primarily by its exclusive monopoly of law-making 

and the use of means of coercion69), a political ideology promoting a moral agenda must either 

enforce it through the organs of the state or discard it.  

However, coming to grip with the dominant contours of the nation-state ultimately 

shaped the Islamists’ position on this question. The extensive reach of the modern nation-states 

has often enticed the Islamists to adopt a top-down approach to the implementation of Islamic 

                                                           
69 This is an ethical framework where the subject’s central concern is to avoid incurring negative worldly 

consequences by submitting to the legal will of the state to the degree he must.  
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law and morality. But their failure to master power, on the one hand, and their inability to see 

change beyond the structures of the state, on the other hand, have forced them to practically 

accept the divorce between the religious moral imperative of the individual and the legal 

prerogatives of the state. This was essentially a change in praxis that was not matched by a 

change in rhetoric, at least, not at first. However, as this bifurcation gained both a de facto and a 

de jure existence and the sensibilities of the masses were progressively acclimated to it, a change 

in rhetoric became possible. But every change in rhetoric is in essence a chance in tactics, as we 

shall see. The acceptance of this divorce at the level of political pursuit opens the door for an 

endeavor to bring union by means of grassroots’ work.   

For example, the Moroccan legal scholar, Ahmad Raysuni, saw opportunity, rather than a 

crisis, in presuming a moral imperative as a key objective of Islamic activism. Instead of being a 

source of controversy and debate with non-Islamists fearing subjugation under the restrictive 

Islamist moral agenda, Raysuni defines the religious moral imperative as a collective mission of 

non-state actors. The implications of that are clear: relieving the Islamist politicians from the 

burden of shouldering a moral agenda, especially one burdened by particulars, thereby expanding 

their maneuverability in the anthropocentric sphere of politics. But it is here where confusion 

always arises. This may give the impression that the Islamists have given up the goal of morally 

shaping their state subjects, but that could only be a hasty conclusion. The expansive and diverse 

portfolio of these movements allow the Islamists to affect a procedural separation between their 

explicitly political portfolio and those which are not explicitly so. This is precisely what Raysuni 

and other Islamists count on when they speak about the role of non-state actors. If they were able 

in other capacities to nurture certain popular sensibilities, the Islamists in power would not need 

to involve the levers of the state in the messy work of shaping morality either at the level of 
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discourse or practice. They would focus on a different type of morality, a political practice 

informed by the universals of the faith and by its overarching aims.  

Concepts and premises  

A number of important conclusions could be then drawn from the above discussion. Both 

Hallaq and Asad are correct in singling out the statist view of the Islamists as a unique marker of 

Islamic legal and political activism of the present. And this is to be expected. With a few 

exceptions (jihadi Salafists in al-Qaeda or recently in ISIS), the mainstream Islamists have 

accepted both practically and discursively the structure of the nation-state, as the primary 

juridical and geographical frames for political, cultural and socio-economical activities; that is to 

say, the primary markers of identity. (The discursive acceptance lagged behind the praxis, but it 

is already a reality). This is legally unprecedented and Islamically unsettled because of a 

competing legal narrative of supra-national identifications. But like elsewhere, such competing 

loyalties are forced to find expression through the state; that is, they learn to co-exist with the 

state, either leading a marginal private existence or as a public discourse of sympathies and 

grievances mediated in national or international terms.  

While the Islamist statist mindset is not in question and while its conflict with certain 

aspects of classical Islam—or Shari‘a  in a global sense—is also clear, the conclusions, which 

Asad and Hallaq drew from those premises, are by no means foolproof. Hallaq’s analysis 

precludes the possibility of the Islamist success based on an idealistic view of Islamic 

governance, on the one hand, and on a misinformed notion of what the Islamists are trying to 

accomplish, on the other hand. Unlike Hallaq’s notion of an ethically and legally homogenous 

Islamic polity, the Islamists, especially those pursuing a political agenda, are clearly 

experimenting with a template whose contours must constantly be negotiated.  This is a 
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pragmatic project whose practitioners are neither deluded about what is possible within the state, 

nor fully surrendering to reality as it is.  

Asad’s implicit exclusion of modern Islamists from participation in the discursive 

tradition, whether as a rhetoric of maslaha or renewal, lacks a clear theoretical basis as we have 

shown above. However, Asad’s account of the emergence of a secular space through the creation 

of family law, a category where Shari‘a  enjoys its exclusive jurisdiction, is quite helpful in 

sketching the broad lines of what the Islamists are attempting to achieve. It provides a historical 

background, which is useful to highlight what the recent Islamist discursive shifts are not about. 

What emerges from Asad’s account is the story of how the legal norms of a culture, which has 

already been politically disenfranchised, came to be pushed out (through various layers of 

bureaucratic violence) from the public sphere under the pretext of being obsolete. This led to 

nurturing new sensibilities, where people are made to view religious laws not just as incompetent 

to arbitrate certain spheres of their life, but also to increasingly see—as a consequence— the 

belief system from which they were derived to be one of several competing options.70  

Asad subtly traces the complex, almost contradictory, role that a scholar like Muhammad 

‘Abduh contributed to this work. While he devoted much energy into making sure the family 

code was based on sound Islamic grounds and that its practitioners are not evaluating their 

subjects merely based on desiccated legal codes, the very erection of such courts and his 

participation therein furthered the contraction of Shari‘a   to family matters. Although Asad 

would separate ‘Abduh from later Islamists, Hallaq sees nothing substantially different between 

                                                           
70 This brings to mind Charles Taylor’s definition of secular environment as that where religion is one embattled 

option of several available positions. See, Charles Taylor, A secular age (Cambridge: Harvard University Press, 

2007). 
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their ‘utilitarianism’ and talfiq (piecing together legal rules from different scholols) and his. Yet 

the kinship between the two works is quite evident in the singling out of the Kantian morality as 

the defining feature of modern reform including those aspects espoused by the Islamists—even 

though Asad gifts ‘Abduh a narrow and muddy escape route: 

[In modernist reformers], the basic moral appeal is to conscience in the Kantian sense. The Shari‘a   

comes to be equated with jurisprudential rules concerning marriage, divorce, and 

inheritance…The consequence of that equation is not simply abridgement of but rearticulation of 

the concept of law and morality…This is precisely what one finds in the liberal reform lawyers 

who describe the Shari‘a   as “the law of personal status”…And one finds it also generally among 

recent Islamists…But in ‘Abduh…there is a tension.71  

However, the question that neither Asad nor Hallaq seems to ponder is whether ‘Abduh 

and recent Islamists, in their divergent styles, are resorting to key Islamic legal notions, which 

render what they do, not just permissible but required precisely because of a sharp recognition of 

the predicament of the modern state, not the lack thereof. These are Islamic legal principles 

which developed under the same global Shari‘a   paradigm, which Hallaq and Asad believe the 

Islamists of today had deliberately forsaken or otherwise confused for something else.   

Ahmad’s treatment of The Fatigue of the Shari‘a , especially his discussion of al-

Juwayni’s speculations about the different scenarios in which Shari‘a   could remedy the various 

stages of its probable decline, is quite instructive. It illustrates that the prevalence of something 

similar to the current secular nations and notions, and the concurrent weakening of Muslim 

political and legal institutions, didn’t remain outside the scope of what traditional Muslim legal 

scholars imagined.  While Juwayni couldn’t have imagined the current situation in all its 

peculiarities, he nonetheless considered, first a partial and then a full, retreat of Shari‘a   as a 

result of either political repression of tyrants or the recession of religious scholarship.  

                                                           
71 Talal Asad, Formation of the secular, 248. 
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In each of these scenarios, al-Juwayni proposed a course of action to live a measure of 

Muslim life under this far-from-ideal situation. In some cases, the threshold of what Juwayni 

expects was so minimal that it could be summarized in two requirements: 1) ensuring that all 

contracts are consensual and 2) that’s ownership is respected.72 While not all scholars would 

have agreed with Juwayni about the plausibility of his decline theses or perhaps about the finer 

points of what should or could be done in these circumstances, the premises from which Juwani 

addresses these probable scenarios is something very few legal scholars would disagree with; 

namely, the conviction that fiqh (legal norms and practices) has two broad functions which 

cannot be abandoned altogether, but whose application depends on a rational negotiation with the 

socio-economical, cultural and political realities in vogue. Fiqh has as a primary objective a 

corrective function, but the scope of this corrective function hinges to a large extent on the 

authority (both discursive and coercive) that it could command to ensure that the remedial step 

doesn’t produce side effects greater than the original problem.   

On a secondary level, fiqh has also an ameliorative function; that is, it seeks to reduce 

social ills, whenever eradicating them seems clearly unfeasible. These two functions fit in the 

broad discourse on renewal (tajdid) and reform (islah), but the latter is clearly expressed in a 

                                                           
72 “What is certain is the prohibition of unlawful and forceful acquisition of others’ property and reaching out with 

one’s hands to the wealth of others without a legal cause. If people agree to trade, then the law would sometimes 

place restrictions on the conducts and transactions of worshipers for the sake of reform, and that which is at once 

most preventative of corruption and more conducive to happiness. Some of the meanings of these restrictions maybe 

known through reason while the causes of others may not be known. Indeed, Allah the Merciful is the One most 

knowledgeable of its wisdom.  If property-holders agreed to breach the limits of the contracts, such matter will not 

be accepted from them if the details of Shari‘a remain in force. However, if the details of Shari‘a have been 

forgotten, yet the people of the era still recognized that there were certain restrictions pertinent to contractual 

transactions, but they don’t know them for sure, and therefore afraid they would violate the laws of the shar‘ and its 

rituals when entering contracts, and still compelled to enter into such contracts due to a manifest need for which no 

elaborations are required; they must in such case base contracts on mutual consent since it is the principle which 

couldn’t not be violated as long as there is one ‘asl left of shar’. Contracts so carried out are sound.” Juwayni, 

Ghiyath al-umam fil-tiyath al-zulam (Alexandria: Dar al-Da‘wa, ?), 357. 
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broader legal approach, quite frequently invoked in works of classical legal theory. One of these 

notions is the idea that all must not be lost when all cannot be guaranteed. The following are the 

two most famous phrasings of that principle: Ma la yudraku kulluh la yutraku julluh or la utraku 

julluh ma la yudraku kulluh (You must not give up the pursuit of most aspects of a good cause 

just because the attainment of all its aspects is impossible).73 

This rational commitment to do what is pragmatically possible is central to Islamic legal 

thought and to Islamic engagement with the world. In other words, the Islamists may have 

realized, like Hallaq, that the Islamic State is unfeasible, at least in the manner in which Hallaq 

conceived of it. But unlike Hallaq, they believe that the work for an Islamic state of the same, or 

different, order is not only possible but incumbent on them as well. The problem with Hallaq’s 

thesis is that it precludes movement in history by indirectly authoring an end-of-history thesis. 

What does the death of Shari‘a   really mean for Shari‘a , if its advocates recognized its death? 

Deferring to Hallaq, the Islamist may very well project that Shari‘a   in all its details and 

classical posture is dead and impossible to reconstitute under the current world order as such, but 

the inculcation, pursuit, practice, and dissemination of many of its aspects remain possible.74 It is 

                                                           
73 Relevant as well, is the famous principle, which is sometime attributed to ‘Umar II and some other times to 

Shurayh, the judge: yustahdathu lin-nas min uqdiyyat biqadr mastahdathu min fujur [A jurist should devise for 

people whatever necessary legal verdicts which commensurate with their innovations]. In other words, shifts in 

social norms and people’s temperaments warrant a change in legal thinking, in order to regulate—in fact in a sense 

to slow—the novel state of deviation. This is a purposive, ameliorative legal mindset, not a rigid idealistic one. 

Certain level of corruption could be regulated and absorbed; that is implicitly accepted to prevent, or slow the 

upcoming of more serious levels of corruption.    

74 In Hallaq’s all-or-nothing approach, reviving remnants, or holding on to fragments is acknowledged as a possible 

course of action, in fact an inevitable one. But Hallaq, who bases his work on the moral outcry of Alasdair 

McIntyre’s After Virtue, considers the remnant features of the system and the clinging to them not only a sign of 

confusion but an impediment to going beyond such confusion, since the fragments—disordered and dismembered as 

they are— would give the impression of continuity when in fact they have lost all meaning. This maybe the case in 

other system,s but it is certainly not the case in any conception of Shari‘a, where gradualism and realism are 

prominent features. Whether in reference to the communal life or to the personal one, Shari‘a recognizes stages and 

stations in human development, whose preference depends on a complex account of social conditions, political 
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within the realm of the possible to pursue a political agenda inspired by, but also aiming at 

realizing the grand goals of Islam, in their generic form, since or if Shari‘a   is irredeemable in its 

totality from its perceived state of regression.  

This is a stance that needs to be justified as an approach and a practice, as the eclecticism 

required to reconcile the pursuit of the general goals and the dictates of the less-than-ideal socio-

economical and political realities are bound to generate pressing questions about the validity of 

the accepted definitions of these goals and the exclusivity of the methods employed to further 

them. This is possible either as an intra-communal or inter-communal debate or both at once. Be 

that as it may, the meaning of any death of Shari‘a in its adherents’ eyes, in the sense that 

Juwayni invokes, entails the espousal of a part therefrom and the attempt to resuscitate it. 

Epistemologically, a death-of-Shari‘a thesis is only conceivable to its adherents through a sense 

of nostalgia, nurturing certain temperaments, which in turn create propensities for certain 

actions. To what extent would such nostalgia and the resultant propensities succeed in 

reconstituting a specific template of Shari‘a   is indeed a pertinent question, but that is clearly a 

debate on a more sophisticated premise than what the death-of Shari‘a   thesis embraced by 

Hallaq could accommodate.  

It is central to this work to point out— contrary to the arguments advanced by the authors 

reviewed so far— that Islamist activism has to be understood primarily as Islamic activism. That 

is to say, it is better understood as an activism that is inspired by the religious teachings of Islam 

and furthered by groups of adherents who sincerely seek, based on their understanding of what 

these teachings instruct them to do, to advance the position of Islam in the current world order. 

                                                                                                                                                                                           
variables, human physical health, psychological disposition, material abundance or scarcity. That is at least the 

Shari‘a as formulated in classical fiqh.  
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This has a number of implications. Firstly, it is not sufficient to rely on these Islamist tactical 

maneuverings in the political field per se to discern what they truly seek to accomplish. Nor is it 

enough to simultaneously dismiss all instances of discrepancy between their rhetoric and actions 

as signs that the former is meant to deflect the attention away from (rather than reflect) their 

intentions. A commentary on the surface of either Islamist activism or rhetoric will remain 

inadequate to properly investigate the various manifestations of this phenomenon.  

Secondly, the claim that the Islamists are modernizing (i.e. secularists) agents 

masquerading in religious regalia to dupe the masses is a very misguided and misleading 

premise. Thirdly, the corollary argument that the Islamists are modernizing or modernized agents 

driven by some form of false consciousness is not just hard to prove and arrogant, but also 

theoretically barren. Beyond who would be entitled to arbitrate the normative discourse on 

consciousness, such conception renders the Islamist project a perpetual mystery, one that cannot 

be properly studied as a discourse of modernity inspired by Islam nor as an essentially Islamic 

one shaped by the modern. A claim of hybridity would have to struggle with finding a locus of 

centricity or with the study of agents whose agency is a question mark. This amounts to 

theorizing a sociological black hole: agents of such description are not sociologically viable.  

Lastly, it follows that any meaningful study of Islamism has to begin by seriously taking 

the Islamist claim to further a certain Islamic view of political or social life. Proceeding from this 

premise doesn’t necessarily write off the influence of modern factors, discursive and coercive. In 

fact, the opposite must be true. A meaningful study which examines Islamist activism as 

Islamically inspired will have to simultaneously reflect on what Islamic components inspire such 

activism, to what extent they contribute to the conception of an image of the modern, and then 

how the latter encourages an approach to address it. In summary, this is a study that has to see 1) 
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Shari‘a   as living, 2) its practitioners as invested in improving its lot in the modern, and must 

consequently 3) probe Shari‘a   for a better understanding, not simply of its richness but of the 

overarching legal principles which make certain discourses and activisms possible. These 

premises make it possible to now explore a better comprehension of what the Islamists hope to 

accomplish, what the legal thinking giving impetus to their movement, what encourages or 

discourages certain legal preferences and to what end.  

Outline 

This dissertation comprises an introduction, three body chapters and a conclusion. The 

first body chapter provides a detailed overview of the Islamist juridico-political shifts that have 

made it possible, almost a century after the abolishing of the khilafa, for a vanguard of Muslim 

legal scholars and intellectuals, to imagine and advocate a political system of governance, which 

is legally premised, not on the eventual establishment of a khilafa, but on the perpetual absence 

of one. Through a close reading of the Arabic sources from Nahda to the present, the chapter 

traces to the formation of this juridico-political doctrine through interconnected and mutually 

constitutive legal revisions in the context of four major cultural and political upheavals during 

the 20th century. The first shock (represented by the challenge of European colonialism) led to 

emphasizing khilafa as a rational, shura-based and umma-legitimated system. The discursive 

impact of this stress was the removal of the aura of sanctity from the office of the caliph, 

resulting in a significant reduction in its stature.  

The second shock was the actual abolishing of the khilafa. The final outcome of the legal 

debates around this political seismic shake was a tacit legal discursive compromise of the 

conceptional unity of the territory of the caliphate, leading to a de facto acceptance of the 

national state and its ethos. The clash between the students of revival efforts and the national 



69 
 

paradigm and its defenders constituted the third shock. After much legal intellectual squabbling 

and bickering, the dominant discursive elements within the revivalist school bestowed a de jure 

status on the national paradigm, which has gained in the previous shock a de facto legitimacy. 

The impact of all these precedents and the torrents of intellectual debates and shifts from the 

1970s onwards led, with the introduction of liberal politics, to the rise of the rational state: an 

Islamic polity, defined geographically by the state, culturally by the nation, legally by maqasid, 

and politically by electoral politics. 

The chapter traces these intellectual junctures through a close reading of the works of 

influential Arab intellectuals, who played a crucial role in drawing the trajectory of revivalist 

ideas in the 20th century and beyond. These include giants of the Nahda such as Muhammad 

‘Abduh and Rashid Rida; a nonconformist legal scholar such as ‘Ali ‘Abd al-Raziq; a political 

organizer such as Hasan al-Banna; an influential legal expert such as ‘Abd al-Razzaq al-Sanhuri; 

a rebellious theorist such as Sayyid Qutb and a scrupulous judge such as Hasan al-Hudaybi. The 

latter’s work is highlighted as catalyst for the expansive, unregulated but nonetheless 

consequential Islamist intellectual efforts in the post 1967 War, which were later dubbed Sahwa. 

The second body chapter focuses on the use of maqasid as a center of a legal theory to 

harmonize, rationalize and expand the jurdico-political ideas emerging in the post-Sahwa period. 

It features a brief overview of the history of maqasid, their conception and their role in 

traditional Islamic legal theory. This section sets the stage for a close exploration of the Islamist 

interest in maqasid. The connections drawn between the works of early Muslim legal scholars, 

most notably that of Shatibi, and the works of contemporary Islamists, such as Raysuni, ‘Awda, 

Mansur, Sultan and ‘Uthmani, demonstrate the way in which this interest was triggered by a 
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desire for a coherent methodology to reorganize and reinterpret Islam’s massive legal heritage 

for political application.  

The discussion throughout this chapter shows that this interest surpasses the traditional 

invocation of maqasid to expand the reach of legal experts to matters which were not addressed 

by divine texts or resolved through consensus. In fact, this use of maqasid has inverted the 

traditional rubric of legal theory, promoting maqasid from a speculative subset of legal theory to 

the most certain, and therefore, most overarching philosophy of law. This has profound 

implications. One of these is the removal of the notion of naskh (abrogation) as a method to 

reconcile divergent textual indicants. This was done by defining the Meccan Qur’an as the locus 

of legal values and the Medinan Qur’an as a site of legal praxis. This removal of naskh also 

meant that maqasid would constitute a rational legal rubric to exclude all theosophical 

considerations and casuistic tactics, thereby grounding religious praxis—as it pertains to socio-

political and economical dimensions--in a sober, consistent and factual perspective of the world. 

This rational tempatement, evident in the reliance on borad Islamic philosophical notions of 

creation and God’s will, are the underpinnings of this Islamic rational state.   

The third body chapter outlines the implications of the application of this maqasid 

interpretive scheme to history and legal texts to draw a portrait of an Islamic state.  The 

implications of this maqasidic reading, especially of Sunna, provide legal grounds for imagining 

a political sphere distinct, although not entirely separate, from the religious sphere. This is based 

primarily on close analysis of Prophetic acts, allowing their classifications into those which are 

binding and those which aren’t. The chapter also discusses the implication of the maqasidic view 

on the conception of Shari‘a , its application and its limits. Given its controversial nature, the 

question of hudud receives special emphasis.  
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The concluding chapter reassesses and evaluates the trajectory of the ideas analyzed in 

the previous chapters, exploring areas of continuity, discontinuity, as well consistencies and 

discrepancies in this new Islamist maqasid-centric juridicopolitical platform. This features an 

overview of the most potent critiques of the use of maqasid, put forth by the Islamists foes in the 

Arab world. Conclusions further address how these Islamists seek to remedy the shortcomings in 

their political program, by capitalizing on their ongoing projects in the cultural and social 

milieus, thus offsetting the worldly orientation of their increasingly rational political 

commitment. Finally, this chapter explores future research avenues in the study of political Islam 

within and beyond the Arab world.  
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FROM THE KHILAFA TO THE NATION: THE ORIGINS AND EVOLUTION OF THE 

POLITICAL CREED OF THE RATIONAL STATE 

In 1925, ‘Ali ‘Abd al-Raziq, an Azhari cleric and judge, caused a stir in the Arab World 

when he published a book entitled al-Islam wa ’usul al-hukm [Islam and the Foundations of 

Political Power]. ‘Abd al-Raziq's central argument was that Islam ordained no specific modality 

of governance and never sought to establish a state. The Prophet Muhammad, he claimed, had 

only a spiritual power similar to that of previous prophets. His authority never extended to 

secular matters. The notion of an Islamic state is a product of Muslim jurists’ later stipulations.1 

In the days after the publications of Ali ‘Abd al-Raziq’s controversial work, the famous 

Syrian reformer, Muhammad Rashid Rida, likened the ensuing uproar, particularly the sweeping 

reaction of Muslim jurists in the Azhar, to the ‘sudden arrival of the Day of Judgment (qamat al-

qiyama).2  He himself described the book as “a destruction and uprooting of the Islamic regime 

and its legislation; a tearing apart of its community, and a complete endorsement of disobedience 

of Allah and His messenger and all religious rules pertaining to the secular order, whether 

personal, political, civil or criminal.” More ominously, Rida stresses that “it considers ignorant 

all generations of Muslims: The Companions, Successors, imams, mujtahids, Hadith scholars, 

                                                           
1 Muhammad ‘Imara, Ma‘rakatu al-Islam wa usul al-hukm.  (Cairo: Dar al-Shuruq, 1989). See also the discussion 

‘Apostleship vs political mission,’ in Asma Asfaruddin, Contemporary issues in Islam (Edinburgh University Press, 

2015), 60-63. 

2 See Rashid Rida, “al-Islam wu’usul alhukm” al-Manar, vol. 26 n. 3, (July 21, 1925), 231. For how these reactions 

played out in Arabic meter (poetry) see Mana Hassan’s account, especially the discussion in the 4th of Mona Hassan 

Longing for the lost caliphate: A transregional history (Princeton: Princeton University Press, 2016). 



73 
 

and theologians.3 All in all, it calls for taking a path other than that of the believers, one at a 

conflict with Islam as it is understood by Muslims from the first generations to the present.”4 

Ali Abd al-Raziq’s work owes much of its contentious nature to the timing of its 

publication. It came within a year of a seismic political event: the abolishment of khilafa.5 While 

by 1924 the Ottoman Empire has been steadily losing its possessions, and a few keen observers 

would have expected that trend to reverse, the assault on the symbolic title wrecked emotional 

havoc in the already devastated religious community.6 No moment of modern Muslim history 

has been as emotionally charged and intellectually confusing, especially in respect to the 

question of Islamic governance, as the year 2014, when a pariah group, controlling a swath of 

land in Iraq and Syria, declared the re-establishment of khilafa.7  

While a frenzy, not unlike the one Rida speaks of, ensued this declaration, the nature of 

the intellectual debate was starkly different. The reactions within the Islamist camp varied 

between traditionalists (who had an issue with the process), mainstream intellectuals (who 

objected to the context) and the advocates of the rational state who— in addition, objected to the 

deployment of the concept of khilafa. Whereas, for example, scholars, such as Yusuf al-

                                                           
3 Rashid Rida also charged that ‘Abd al-Raziq’s call is something so outrageous that no batini, mu’tazili, or jahmi 

has ever done. See, Rashid Rida, “Al-Islam wa’usul al-hukm,” Al-Manar vol. 2. Issue, 2. (June, 21, 1925), 101.  

4 Ibid.100.  

5 For a detailed discussion of the traditional Islamic system of caliphal governance and its legal foundations see Abu 

al-Hasan al-Mawardi, The ordinances of government: al-Ahkman As-sultaniyya w’al-wilayat al-dinniyya. Trans. 

Wafaa Wahba (Reading: Garnet Publishing, 2000). 

6 It would appear that not all Arab elites were saddened by the abolishment of the caliphate. Sharif Husayn saw the 

abolishment of the Ottoman caliphate as an opportunity to reclaim the title for the Arabs, or more specifically for 

himself. See Jashua Teilbaum, “’Taking back’” the caliphate: Sherif Husayn Ibn ‘Ali, Mustafa Kemal and the 

Ottoman caliphate.” Die Welt des Islams (new series) vol. 40, n. 3 (Nov. 2000), pp 412-424.  

7 Aljazeera, “al-‘adnani u‘lin qiyyam ‘al-khilafa al-islamiyya’” YouTube video,2:24. Posted [June 29th, 2014] 

https://www.youtube.com/watch?v=wLCSj6RS_Ts. 



74 
 

Qaradawi8 and Muhammad al-Hasan Dedew,9 rebuked ISIS for usurping the umma's right to 

appoint the caliph and for failing to practice shura, other prominent Islamist intellectuals, such as 

the Secretary General of the Justice and Charity Group, Muhammad I'badi, maintained that the 

context is not yet ready for a khilafa. A long period of educational and psychological nurturing 

of Muslim subjects is still needed before a step of such magnitude.10 Both responses accept 

khilafa as a given. The advocates of the rational state, however, took a radical approach. Instead 

of debating the legitimacy of ISIS’s caliphate, they questioned the utility of the very concept of 

khilafa. 

In this chapter, I will examine the Islamist juridico-political shifts that have made it 

possible, almost a century after the abolishing of the khilafa, for a vanguard of Muslim legal 

scholars and intellectuals, to imagine and advocate a political system of governance, which is 

legally premised, not on the eventual establishment of a khilafa, but on the perpetual absence of 

one. This rejection of the khilafa as a framework and a finality of Muslim politics is a central 

feature—and in some sense—the climax of interconnected and mutually constitutive incremental 

legal revisions which took place in the context of four major cultural and political upheavals 

during the past century. The legal discourses and adaptive measures embraced by the proponents 

of the revivalist school, at each juncture of these four shocks, progressively contributed to both 

the undoing of the traditional conceptions of an Islamic polity and the establishment—on their 

ruin—of novel ones. Out of the first shock emerged the reiteration of khilafa as a rational, shura-

                                                           
8 Aljazeera, “’Ulama’ al-Muslimin: I‘lan tandhim al-dawla lilkhilafa batil ” Aljazeera (July 5, 2014), 

http://www.aljazeera.net/news/arabic/2014/7/5/ باطل-للخالفة-الدولة-تنظيم-إعالن-المسلمين-علماء . 

9 Muhammad al-Hasan Dedew, “Da‘ish wa butlan al-khilafa biladilla al-shar‘iyya”. YouTube video,7:59. Posted 

[July 30th, 2014]. https://www.youtube.com/watch?v=N6deDCKsZGo. 

10 Muhammad I‘badi,“rad al-amin al-‘am al-ustadh Muhammad I‘badi ‘ala ma ’uthira hawla mawdu‘ al-khilafa”. 

YouTube video, 21:48. Posted [April 13, 2016]. https://www.youtube.com/watch?v=4ljZyeJ30PU. 
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based and umma-legitimated system. Intentionally or unintentionally, this resulted in a discursive 

removal of the aura of sanctity around the post of the caliph and a secular focus on his now 

reduced stature.  

The legal debates around the second shock (abolishing the caliphate) culminated in a tacit 

legal discursive compromise of the conceptional unity of the territory of the caliphate, leading to 

a de facto acceptance of the national state and its ethos. The aftermath of the third shock 

bestowed a de jure status on the de facto acceptance of the national paradigm. The legal premises 

of all these three precedents gave shape, with the introduction of liberal politics, in the 

subsequent period, to the rational state: an Islamic polity, defined geographically by the state, 

culturally by the nation, legally by maqasid, and politically by electoral politics. But before 

examining these incremental shifts in jurisprudence and political thinking, it is useful to highlight 

the current position of the advocates of the rational state from the idea of khilafa, as a climax of 

all the changes whose origins we will trace throughout the chapter. It important to stress that, 

while these views are not without their critics, they have secured a space in the mainstream of 

Islamic legal discourse.   

Khilafa in the eyes of the advocates of the rational state  

To illustrate that the views of this group of Islamists have become a part of the Islamist 

discourse on governance, and not mere discursive aberrations, let us consider a brief comparison 

between the way the Muslim legal scholars reacted to the views of ‘Abd al-Raziq and their 

reactions to the views of Raysuni and his cohorts. The uproar, which Rida describes above, was 

so intense that the Azhar had to organize court proceedings to question Abd al-Raziq over his 

‘blasphemous’ arguments. The verdicts of these proceedings stripped Ali Abd al-Raziq of his 
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title as a religious scholar and banned him from teaching at the Azhar.11 Even though Abd al-

Raziq may have eventually recanted his views,12 subsequent authors’ writings about Islam and 

governance had to position themselves vis-a-vis the arguments outlined in this relatively small 

book. Ever since, Islamists have in particular felt a debt to respond to, and distance themselves 

from the work. Partaking in that tradition became sometimes a validating tactic to legitimate 

one's position, even when the lines separating Islamist intellectual views and those of Ali Abd al-

Raziq seem at best opaque.13  

In contrast, the response to the recent Islamists’ legal arguments against khilafa were 

muted. In his contribution to the legal debate provoked by ISIS, the Moroccan legal scholar 

Raysuni argued that khilafa is not a binding form of governance, neither at the symbolic, nor at 

                                                           
11 The verdict of this court was issued on August 12, 1925. See the full text in Rashid Rida, “al-Islam wa-usul 

alhukm” al-Manar, vol. 26 n. 5 (September 18, 1925), 363-382. Rida described this verdict as a great manifest 

victory for the believers over the atheists. In the following sections of the same issue, Rida documents the legal 

implications of this verdict, including declaring ‘Abd al-Raziq an apostate, murtad.  

12 There are some allegations that he did. In fact, there are allegations that he did not even write the book. According 

to a testimony by an Egyptian cleric and contemporary of ‘Abd al-Raziq, Taha Husayn is the actual author. This 

remains doubtful, however. The merit of these claims is hard to verify. See ‘Isam Talima, “Taraju‘ al-shaykh ‘Abd 

al-Raziq ‘an fikratihi fi kitab al-islam wausul al-hukm”. YouTube video,4:52. Posted [December 2015]. 

https://www.youtube.com/watch?v=BWUlTYQrxiw. 

13 Asma Afsaruddin notes in her assessment of the reactions to ‘Abd al-Raziq that none of his interlocuters was able 

to adequately address his “question that ultimately has to do with hermeneutics—if premodern Muslims could 

deduce credible positions concerning political administrations appropriate to their contexts through rational 

engagement with their fundamental texts, what prevents Muslims today from undertaking a similar task of 

extrapolating answers from the same contexts that are more in tune with their contemporary circumstances? It is 

clear that modernists consider this hermeneutical process itself to be replicable in the modern period, but not the 

conclusions from the pre-modern period since they were historically contingent; whereas conservative/ 

traditionalists and now hardline Islamists conversely regard the conclusions themselves as normatively binding and 

the hermeneutical process to have effectively ended in the medieval period.” Asma Afsaruddin, Contemporary 

issues, 72. This distinction between conservatives and modernists in respect to this issue is too broad to be related to 

the unique position of Raysuni and his cohorts in respect to ‘Abd al-Raziq’s. For example, she considers the 18th 

century Indian scholar, Shah Waliyyullah, “one of the giants among such modernist thinkers,”[p.39] although he did 

not, nor could he have agreed with the views of ‘Abd al-Raziq on khilafa. In fact, his views in his Izalat al-khafa’ 

‘an khilafat al-khulafa’ would fall in the category of the conservative ideas according to this division. While 

Raysuni and his cohorts’ position has some similarity to the ‘modernists’ in this description, they do not agree that 

what ‘Abd al-Raziq’s position was. To them, ‘Abd al-Raziq’s argument was that the state, which was created after 

the Prophet has nothing to do with any aspect of his message. That is hardly just a difference between a 

‘hermeneutical process’ and its conclusions.  
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the substantive level.  Although such a form has existed, all aspects of khilafa, its name, its 

structure and the process of selecting a caliph, lack sufficient legal grounds on which to stand. 

The Qur’an is silent on the matter, and the Prophet never ordered or endorsed the establishment 

of such institution. The few prophetic hadiths invoked (total of two) by the advocates of khilafa 

have weak isnads and ambiguous content.14 

Raysuni further notes that the most important evidence cited by the advocates of the 

khilafa is a hadith from the Musnad of Ahmad b. Hanbal, which goes thus:15  

Hudhayfa—may God be pleased with him—said, the Prophet said: The prophethood will remain 

for you as long as Allah wishes, and then He would take it away when He would like to do so. 

Then there will be a caliphate modeled after the prophetic way of life. It will remain as long as 

Allah wants it to remain. He would also take it away when He would like to take it away. Then it 

will turn into a heavy-handed rule, which would stay as long as Allah wants it to stay, and He 

would lift it whenever He wills. Then it turns into a harsh tyranny, which would stay as long as 

Allah wants it to stay, and He would lift it whenever He wills.  It will then be a caliphate modeled 

after the prophetic way of life. 

Commenting on this hadith, Raysuni proclaims that there is some doubt about its 

authenticity, although it has a good chain of narration.16 He believes that a hadith of this rank—

while it assures the faithful of a happy end to tyranny—is not an adequate legal proof for a 

                                                           
14 Ahmad al-Raysuni, “al-Khilafa ‘ala minhaj al-nubuwwa wal-khilafa ‘ala minhaj da‘ish” Aljazeera (July 8, 2014),  

http://www.aljazeera.net/knowledgegate/opinions/2014/7/7/ داعش-منهاج-على-والخالفة-النبوة-منهاج-على-الخالفة . 

15 Ibid. 

16 Sultan questions the integrity of the chain of narration of this hadith. Citing Khalid Ibn Mahmud al-Ha’ik’s long 

discussion of the sanad of this hadith, Sultan considers the transmitter Abu Dawud al-Tayalisi—a judge from 

Qizwin—to be a known liar. Beyond this chain defect, Sultan also believes that this hadith “was more likely 

fabricated to please ‘Umar II,” with the narrator’s hint that his caliphate is the promised return to the Prophetic 

methodology. See, Jasim Sultan, Azmat al-tanjzimat al-Islamiyya: al-ikhwan namawdhajan (Beirut: al-shabaka al-

‘arabiyya lil-abhath wa-al-nashr, 2015), 125. 
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serious undertaking such as the establishment of a specific political order.17 Matters of such 

seriousness demand a stronger degree of legal evidence. Raysuni explicates that the second 

hadith, promising a 30-years-long caliphate after the prophetic way of life, includes no reference 

to a second return of khilafa. More importantly, neither of the two hadiths includes any 

injunction or obligation. Raysuni is emphatic that those who use these two hadiths to justify their 

establishment of a caliphate or their dream of one, asserting its obligatory nature, must indicate 

when and where they have been ordered to erect such an edifice.18  

Elsewhere, Raysuni does not simply demand a proof that khilafa is incumbent. He 

endeavors to show that it is not, at least not scripturally so. The centrality of these arguments, as 

legitimating grounds for the juridico-political ideology of the vanguards of the Islamists who 

advocate the rational state, justifies quoting him at some length:19  

One will not find in the revealed Islam (al-Islam al-munazzal): that is, Qur’an and Hadith, what 

some call ‘Islamic Governance System, ’ or ‘Islamic Caliphate System.’ Caliphate itself has a 

general meaning, whose legitimacy and necessity is the subject of a consensus. However, it is not 

a system. Even the word khilafa (caliphate) or the word khalifa (caliph) is one of many other terms 

used or can be used, such as the Imama  (imamate), imam, amirate, amir, ri’asa (presidency), 

ra’is (president), the emir of the believers, or the emir of the Muslims. Still all these terms and 

titles do not refer to a specific Islamic governance system, nor do they refer to a unified historical 

experiment, nor to comparable systems. They rather refer to several types of governments, 

                                                           
17 See also Ahmad al-Raysuni, Al-fikr al-Islami wa’ qadayana al-siyasiyya (Cairo: Dar al-kalima, 2012), 18.  

 

18 See, Ahmad al-Raysuni, “al-Khilafa ‘ala minhaj al-nubuwwa wal-khilafa ‘ala minhaj da‘ish” Aljazeera (July 8, 

2014),  http://www.aljazeera.net/knowledgegate/opinions/2014/7/7/الخالفة-على-منهاج-النبوة-والخالفة-على-منهاج-داعش. See 

also the say ideas in Ahmad al-Raysuni, Al-fikr al-Islami wa’ qadayana al-siyasiyya (Cairo: Dar al-kalima, 2012), 

16-18.  

19 Ahmad Raysuni, Fiqh al-Thawra, (Beirut: Namaa Center For Studies and Research, 2014 ); 84. 

 

http://www.aljazeera.net/knowledgegate/opinions/2014/7/7/الخلافة-على-منهاج-النبوة-والخلافة-على-منهاج-داعش
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variegated by nations, regions and individual compartments. One finds even in the Rashidi period, 

the ideal model in this context, four different styles in political organizations. [Such was the case] 

even though the entire reign of the four Caliphs was very short. Some of our rulers today have 

individually ruled more than this period. [It must be noted therefore] that political systems, 

political management, political decisions, and the relationship between political institutions are all 

matters that-- in the days of the Rashidi Caliphs--had nothing that ties them together except 

general principles and guidelines. 

Raysuni’s focus on the Rashidi period is hardly an arbitrary tactic. Through series of 

revisions, which we will touch on later in this chapter, the political sacred (the ideal) within 

Islamic history has been reduced to the Rashidi period. From Nahda20 to Sahwa,21 the discourse 

of Islamic movements has conceived all post-Rashidi periods, not simply to be incomplete 

human attempts at mimicking the ideals. They have viewed them as fundamentally defective. By 

extending the conversation to the Rashidi period, and by noting the disparity in styles of 

governance, Raysuni not only breaks through the halo constructed around this early period, but 

he also rewrites the Islamist end-of-game thesis from one predicated upon a political structure 

                                                           
20 For an extended intellectual history of Nahda and the contending visions of decline, reform and formations of 

national ethos central to its literature see Abdulrazzak Patel, Arabic Nahda:The making of the intellectual and 

humanist movement. (Edinburgh: Edinburgh University Press, 2013). For a brief discussion of the images of Nahda 

and its place in the Arabic literature and historiography, see Kamran Rastegar, “Authoring the Nahda: Writing the 

Arabic 19th century.” Middle Eastern Literature, vol. 16, n. 3 (2013)227-231. For a comparative perspective see 

Lital Levy, “The Nahda and the Haskala: A comparative reading of ‘revival’ and ‘reform’” Middle Eastern 

Literature vol. 16, n. 3 (2013) 300-316.  For a close reading on the classical (Greek) influences in the literature of 

Arabic nahda see Peter E. Pormann “Arabic cultural Awakening (Nahda), 1870-1950, and the classical tradition.” 

International journal of the classical tradition vol. 13. n.1 (Summer, 2006) pp. 3-20.  

21 Not to be confused with the US-funded Iraqi counter-insurgency militia (2007-2011), often referred to in the 

plural form (sahawat). The word in our context refers to a wide trend of Islamic revival from the1970s onwards, 

which is often referred to in the English literature as Islamic resurgence or awakening. Sahwa’s formative impacts 

on culture, politics and personal lives have been the subject of a number of studies. See for example the work of 

Saba Mahmood and Karin Van Nieawkerk on piety and performance. Saba Mahmoud, Politics and piety: the 

Islamic revival and feminist subject. (Princeton: Princeton University Press, 2005) and Karin Nieawkerk, 

Performing piety. (Austin: University of Texas Press, 2013). Also see the informative, albeit politically driven, work 

of Jonathan Benthal and Jerome Bellion-Jourdan, The Charitable crescent: politics of aid in the Muslim world 

(London: I. B. Taurus, 2003). 
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(khilafa) to one based on a concept (shura).22 This strategy is deployed and redeployed by other 

cohorts in different forms in the debate about democracy and Islamic governance.  

Looking past khilafa helps remove the main stumbling block preventing Islamic juridico-

political thought from responding to the call of another advocate of the rational state, Jasim 

Sultan, to create new legal tools to address contemporary challenges. In a lecture entitled the 

“Islamic state and the contingencies of Modernity,” Jasim Sultan accused the Islamists of being 

entrapped in a perpetual self-congratulatory monologue. They often discuss the compatibility 

between Islam and the national state, but they never examine the faulty premises they take for 

granted: that the Islamic view of the state is unyielding and unchanging and that the state itself 

has been constant in history. As a result, this discussion never progresses. It always arrives at the 

same comforting conclusion: they are compatible. But these discussions are divorced from 

reality. What they truly reflect is that a certain ancient juridico-political view of Islamic 

governance seems coherent with a medieval state. In Sultan's words, the true debate is happening 

in a different room, one the Islamists still refuse to enter.23  

Sultan contends that, unlike all previous forms of political organization, the establishment 

of a modern state is contingent on securing three sets of factors: existential factors, stability 

factors and development factors. In order for any nation to exist, it must have a defined territory, 

a population and recognition from other states. However, for such a nation to be stable it must 

secure two things: 1) a national consensus around a social contract and 2) resources to meet the 

basic needs of its population. This stability is contingent on development, which in turn has two 

prerequisites: 1) a plan to develop and manage the existing resources and 2) the necessary 

                                                           
22 Ahmad Raysuni, Fiqh al-Thawra, (Beirut: Namaa Center For Studies and Research, 2014 ). 

23 Jasim Sultan, “al-dawla al-islamiyya bayna la-fiqh wadughut al-waqi‘” YouTube video, 22:06. Posted [January 

18th, 2014]. https://www.youtube.com/watch?v=dY7PqCldQ1Q. 
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financial assets (local or foreign investments) to carry out this very plan. All these factors could 

and must be achieved irrespective of which ideology one embraces. Ideology is necessary only in 

as far as it provides a cohesive justificatory narrative for the system in place. Ideology per se 

however cannot ensure the survival of a state, Islamic or otherwise.24  

The Islamists have failed to recognize these facts. But even if they become aware of 

them, they are not in position to respond to them. The Islamist platform, Sultan contends, lacks 

the juridical depth to theorize an Islamically viable entity that could accommodate a humanist 

vision of a state, even at the very minimal level. Expecting fiqh, as it stands today, to provide an 

Islamically sound, or even palatable, vision of a modern state is unrealistic. Sultan believes that 

there is a fundamental error in the way Islam is understood, even in the most novel maqasid-

based readings of Islam. Such fundamental misunderstanding stands in the way of formulating a 

coherent Islamic theory that can coexist with the nation state in its liberal vestment. He projects 

that a closer look at the Prophetic life clearly reveals that the Prophet simply wanted to secure a 

sanctuary where his freedom to practice and preach is not restricted. According to Sultan, Islam 

has also wanted to free that space for all others as well. Abu 'Ali al-Jubba'i's famous definition of 

dar al-Islam as the place where “I can perform my religious rites and voice my opinion without 

fear [of retribution]” sums—in Sultan’s view—the Prophetic ideal. A sound Islamist juridico-

political theory must take this maxim as a starting point.25  

Ultimately, success in the political sphere is contingent in Sultan’s view on “the 

establishment of a nation-state which provides a model of success on the material, ethical and 

                                                           
24 Ibid.  

25 Ibid. Abu ‘Ali al-Juba’i (d. 303/915) is a celebrated Basran Mu‘tazili scholar and a teacher of the renowned 

founder of the Ash‘ari school of theology, Abu al-Hansan al-Ash‘ari (d. 324/ 936). Most of the works of al-Juba’i 

have been lost, and what remained of his intellectual legacy are fragments cited in the books of other scholars. These 

are mostly quotations chosen for their controversial nature in order to refute them.  
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moral grounds. This [success] must offer a rubric for political unity, based on an overlap in 

values and principles between different political constituents. Any discussion about a global 

khilafa in the current state of affairs has no ground….and is a mere shot in the dark…[For 

indeed] a success at the level of one country is better than ceaseless talk.”26   

In some of his recent statements, Sultan professed that a shift in this direction is already 

taking place. He spoke of a silent revolution from within the Islamic legal culture that challenges 

much of the old and sterile methods of Islamic jurisprudence. He voiced his approval of what he 

termed the “Moroccan school” led by Ahmad al-Raysuni. Sultan believes that Raysuni is 

reviving the legacy of Shatibi after centuries of slumber. He is doing what the Tunisian scholar, 

Tahir b. Ashur, had tried to do but was unsuccessful.  He lauded Raysuni's work in the realm of 

maqasid as promising.27   

Sultan is not alone in his view that the traditional Islamist discourse on politics is 

outdated. Nor is he the only one who appreciates the alleviation of the juridico-political ‘burden’ 

of the Rashidi legacy, which Raysuni has affected by suggesting that all forms of khilafa 

(including the Rashidi period) are differentiated instances of human ijtihad, with no scriptural 

basis. Jamil Mansur, another prominent advocate of the rational state, and the leader of a rising 

Islamist party in Mauritania, approvingly cites Raysuni’s insistence that classical forms of 

political organization, even in the Rashidi period, could only serve as sources of guidance and 

little else. In fact, they only serve as guidance in their general frame, not in their details: “Islam 

has only spoken in general about political issues, outlined objectives and directives. It has 

                                                           
26 Jamil Sultan, Azmat al-tanzimat al-Islamiyya: al-ikhwan namawdhajan (Beirut: al-shabaka al-‘arabiyya lil-abhath 

wa-al-nashr, 2015), 126. 

27 Jasim Sultan, “Kayfa nabda’ ‘asran jadidan:Rihla nahwa al-tanwir” Youtube video, 44:42. Posted [October 10th, 

2015]. https://www.youtube.com/watch?v=iy9I3f_pDuA.  

https://www.youtube.com/watch?v=iy9I3f_pDuA
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maqasid [overarching aims] and rulings. The historical experiment in the Rashidi period should 

be seen in its overall wisdom, and its universal praxis, certainly not in the particulars of 

procedures or forms.”28 This distinction between the particulars and the universals is consistent 

with Raysuni's attempt, which is shared by these other Islamists, to replace khilafa with Shura. 

Shura in this view is not a mechanism but a universal Islamic legal principle, whereas khilafa is a 

particular procedure to meet the demand of a certain era. It is not an ideal, and therefore it is not 

at all relevant in the final analysis. This point will receive further discussion later. 

Ambivalent critics 

Unlike the sweeping reactions to the cause célèbre of ‘Abd al-Raziq's thesis, neither have 

Raysuni's sharp legal attacks on khilafa, nor their mild political discursive echoes in Jamil 

Mansur's writings generated any uproar. Equally, Sultan's views, which are even more radical, 

have found their ways into the public sphere without much objection. While one could attribute 

the lack of commentary on the views of Jamil Mansur and those of Sultan to the fact that they are 

from outside the proper class of fuqaha, Raysuni is hardly an outsider. Beyond his credentials as 

a traditional Muslim legal scholar, Raysuni is also the vice-president of the largest body of 

Muslim Sunni legal scholars: The International Union of Muslim Scholars. The president of the 

IUMS is Shaykh al-Qaradawi. Although he holds radically different ideas, he did not comment 

on Raysuni's proclamations.  

Instead of an uproar, Raysuni's views were defended as a valid ijtihad. Muhammad al-

Hasan Dedew, another prominent legal scholar and a member of the IUMS, was asked in one of 

his many appearances on Islamist TV channels about ISIS, their khilafa and also about Raysuni's 

                                                           
28 Jamil Mansur, “Muqarabat hawla al-dimiqratiyya wal-Islam” Alkhbar, (February 5th, 2014). 

http://alakhbar.info/opin/2354-2014-02-05-00-27-30.html. 

http://alakhbar.info/opin/2354-2014-02-05-00-27-30.html
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views on the matter. His response was convoluted. While affirming that khilafa as an institution 

has been enshrined in Islamic law as a matter of consensus, Dedew acknowledged that Raysuni's 

view is possible to hold but only in an alternative reality-- a case where all Muslim leaders are 

serving the same functions that a caliph is typically expected to perform. He concedes that 

Muslims do not need a caliph, as a matter of principle, to worship through him. However, he 

emphasizes that a majority of religious obligations necessitate the appointment of a caliph. And 

even if these religious obligations are undertaken by local rulers, there is in the end no escape 

from appointing a caliph because of the need to preserve-- what Dedew calls-- the 'collective 

dhimma'. Dedew's line of argument combines both classical and novel approaches to address this 

question. It is therefore instructive to cite.29 

The issues of imama have been extensively studied, and a plethora of works have been published 

about it... Therefore, you will rarely find anything new in this context. Yet, many of the relevant 

concepts do need some clarifications. Raysuni’s research fits under some of these concepts, 

namely the case of pledging an allegiance to one person by all members of the umma at the same 

time. But there is a level that is more comprehensive. Muslim legal scholars of all schools are in 

consensus that it is obligatory to appoint a Muslim ruler who enjoins good, fights vice, prevents 

oppression, implements hudud, leads Friday and other prayers and carries out jihad to defend 

Muslim lands. If an argument is made that all these functions can be executed by presidents, 

governors and emirs of separate nations, and if that truly happens in real life, then khilafa can be 

treated as a symbolic matter. This symbolic khilafa can be achieved by other means. And this is 

where Raysuni's work falls. But the issue is a bit more complex. If we imagine that a Muslim land 

has a ruler that carries out all that is expected of a caliph, then that nation may not need a khilafa. 

If the same happens in all Muslim lands, then in that case the process is clear... With all those 

elements in place, the appointment of a caliph is still needed to unify the banner of Islam, to 

                                                           
29 Muhammad al-Hasan Dedew, “Da‘ish wa butlan al-khilafa bil-adilla al-shar‘iyya”. YouTube video,7:59. Posted 

[July 30th, 2014]. https://www.youtube.com/watch?v=N6deDCKsZGo. 
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protect Muslim collective dhima, and to ensure the collective defense of their land. It is certainly 

not the intent of the shar'--no matter from which angle you look at it—to have a dismembered 

nation.   

Dedew is clearly dismissing Raysuni’s view as pointless, even if one is to assume that the 

present Muslim leaders are indeed acting in loco caliph, in their separate dominions. His analysis 

illustrates a conundrum in the classical fiqh which Raysuni and other Islamists of his persuasion 

have left behind. This conundrum is accepting to live in the nation state as a geopolitical unit, but 

continuing to hold a greater dream of the umma. Those who embrace this surpranational 

identification to its extreme will always find true Muslim sovereignty incomplete until the 

establishment of a real or symbolic khilafa. The current state of affairs will remain transitory, 

even if one is to accept all other premises of a liberal state; democracy and pluralism. Raysuni 

and his cohorts work for the umma in the miniscule sense; the Moroccan nation, the Qatari 

nation, the Mauritanian nation and so on. This does not eliminate a sense of belonging beyond 

the state, but suspends it as irrelevant in the stratagem of local politics.  

Despite this central difference, Dedew was at pains to show that Raysuni's views fall 

within the rubric of acceptable legal discourse. Even though in the final analysis, Dedew hints 

that Raysuni was wrong in his understanding of reality and, as a consequence, of  fiqh, the 

former did not characterize the latter's effort as a violation of legal precepts or an undermining of 

a long-held consensus. The extreme sensitivity with which ‘Ali ‘Abd al-Raziq’s al-Islam wa usul 

al-hukm was greeted is all but absent, despite the clear kinship between his arguments and those 

of Raysuni. It is true that some salafists did not share Dedew’s passive attitude to the issue and in 

fact condemned Raysuni’s views.30 There is, however, no passionate and widespread objection to 

                                                           
30 See, for example, the articles of Mahmud ‘Abd al-Karim Hasan in the journal of al-Wa‘yy, where he argues that 

establishing a khilafa is one of the daruriyyat (the most necessary of the most overarching aims) of Islam. He begins 
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his ideas. Something has clearly changed in the general sphere of juridico-political debates to 

allow these views, not simply to be entertained, but to be accepted.  

What has changed?  

The muted reaction to Raysuni’s arguments and other similar formulations is the 

accumulative effect of a series of shifts which the Islamist juridico-political sphere has 

undergone since the Nahda. What has started as a revivalist trend to awaken Islamic intellectual 

creativity after centuries of slumber, turned into a search for a frame of reference-- a pristine 

period before the elements of decay crept in. This search created a complex relationship between 

Muslim reformers and the Islamic legal heritage they examine. The latter has become a site both 

of reverence and contestation. This dichotomous view meant that any contested moment could 

only earn reverence by reference to a preceding moment within this legal heritage. The latter 

becomes in turn a subject of scrutiny. The resultant backward movement in history in search of 

validation led to a gradual narrowing of the scope of a reverent past. The shrinkage of reverent 

time led to an acceptance of a divorce between the sanctity of the scriptural ideals and the 

fallibility of the agents. The sanctity of revelatory ideals is a minimal requirement of faith. The 

extension of the fallibility of agents to the Rashidi period and beyond is the inevitable outcome 

                                                                                                                                                                                           
his first article by discussing what he calls Raysuni’s misuse of maqasid, noting false separation between the aims of 

Islam and the means needed to accomplish them. While both important—Hasan proceeds explaining Raysuni’s 

argument—it is only the aims (maqasid), not the means (wasa’il), that matter in the end. If the aims could be 

achieved without these means, then the means are not necessary. Hasan contends that since Raysuni proceeds from 

these premises, he effortlessly declares the state a means to certain important aims, and as such, it can be modified, 

or removed from consideration, if the aims are achievable otherwise. Hasan, who calls Raysuni ‘aduwu al-umma 

(the enemy of the nation), asserts that Raysuni’s arguments are nothing but ignorance masquerading as a scholarly 

work. He contends that Qur’an, Sunna, Ijma‘ and maqasid all insist on the importance of khilafa. He cites four 

Qur’anic verses, 4 ahadith (from Muslim’s sahih collection) and a few arguments from ijma‘. He argues that 

preponderance of evidence is clear to everyone, including Raysuni. Mahmud ‘Abd al-Karim Hasan “raddan ‘ala 

shatahat al-raysuni: al-khilafah min al-daruriyyat lihifz al-shari‘a wa-maqasidiha.” Majalat al-wa‘yy, vol. 30 n. 344 

(July, 2015), http://www.al-waie.org/archives/article/2001.   

http://www.al-waie.org/archives/article/2001
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of that critical examination of history in search of an instance of deviation palpable to the gaze of 

modern rationality.  

A Conceptual Framework  

As previously mentioned, the Islamist discursive shifts have been noted by most of the 

scholars studying these movements. Most of these scholars have attempted to answer this very 

fundamental question: What has happened? As we have noted, some of these scholars explored 

the correlation between democratic participation and moderation.31 Others invoked the impact of 

globalization.32 Still others believed that these overtures are not genuine. These movements are 

forced by local and global pressures to change. Valuable as they are, these analyses touch only 

on elements of these changes and hence provide partial explanations. There are two central 

shortcomings in these analyses. Some of these rely only on a synchronic examination of these 

discourses in their present state. Others attempt a combination of a diachronic and synchronic 

analysis. But this analysis often suffers from a limited comparative range. It often compares 

elements of modern discourses with highly charged and contentious cases from the past, such as 

the works of Qutb or the discourse of the Algerian Salafist movement during the civil war. While 

a part of the larger Islamist narrative, these examples tend to be marginal elements on the 

periphery of the story.  

The close examination of this trajectory below helps remedy these shortcomings. It 

allows one to trace a more comprehensive evolution of these discourses, thereby offering a 

further insight into how the theological and legal boundaries of the ‘rational state’ were 

                                                           
31 See for example, Nathan J. Brown, When victory is not an option: Islamist movements in the Arab politics. 

(Ithaca: Cornell University Press, 2012). 

32 Robert W. Hefner, Civil Islam:Muslims and Democratization in Indonesia (Princeton: Princeton University Press, 

2000). 
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progressively drawn. A survey of Arabic thought from Nahda to the present illustrates that four 

intellectual shocks shaped these shifts. The first shock is the emergence of Europe as a military 

threat and a locus of a serious discursive challenge. At this stage, Islam had to be defended 

against accusations of irrationality and despotism. The response in this stage was characterized 

by a clear enchantment with the West and disenchantment with self. Western rationality, or 

rather intellectual modalities, were accepted without criticism as rational and universal. Like 

Europe, Islam itself was seen as essentially rational. The problem had therefore to be found 

somewhere in its history and with the deviation of its adherents from its proper trajectory to a 

mature human civilization. The element of despotism was seen as central to that deviation. The 

writings of Muhammad ‘Abduh and his contemporaries are the best example of this line of 

thinking.  

The second shock is the dismantling of the caliphate. It was clear at this stage that the 

power of Europe was no longer just a threat, and its discursive challenge has only grown in 

magnitude.  It was no longer sufficient to advance a theoretical exposition in defense of the 

caliph as a regular person entrusted with a public responsibility, as ‘Abduh had previously 

argued. The question was no longer whether the caliphate was a theocracy. The question had 

become whether it was necessary or relevant. This was a critical question in Islamic law, one that 

had no doubt been entertained, but in a limited sense and as a form of intellectual gymnastic.33 

The greater challenge in this stage was the internal nature of this debate. The encounter with the 

colonial had created a class of Muslims who were willing to defend that proposition with their 

power of rhetoric as well as the military might of their European benefactors. Unable to affect an 

                                                           
33 Abu al-Ma‘ali al-Juwayni’s work al-Ghiyathi, discussed in the previous and the following chapter, is a good 

example. 
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immediate reversal of events, articulate defenders of Islamic heritage embarked on two missions. 

The first of these was an immediate discursive war to affirm and promulgate the juridico-

political consensus over the need to appoint a caliph. The second mission reflected long term 

attempts to reconstitute and assemble the fragmented Islamic political body. Rashid Rida’s 

writings fall within the first category whereas the works and lifelong efforts of Hasan al-Banna 

exemplify the latter.  

The third shock is the realization of many of those speaking in the name of Islam that the 

post-colonial state, an outcome in which the appeal to Islamic sentiments played a significant 

role, viewed them contemptuously. The leaders of the emerging states (Egypt, Syria, Iraq, 

Algeria, Tunisia, Morocco and Jordan) viewed the movement of revival and its various strands as 

playing a contrarian role against the state’s pedagogic mission to school its subjects on matters 

modern. These groups rapidly felt the heavy hands of the state. This would generate two kinds of 

responses. The first was an immediate response of rejection, isolation and excommunication 

(extreme alterity).  The second response, which was an attempt to remedy the deleterious effects 

of the first one, was one of appeasement and accommodation. Juristic revisions were used not 

simply to denounce the earlier position from the state, but to justify a passive opposition willing 

to work within whatever limits the state outlines. Qutb’s works represent the first modality, 

whereas Du‘at  la Qudat of Hasan al-Hudaybi is a good example of the latter.  Despite this 

variance in response, there is some continuity between these responses.  

Since the long-term approach to try to reconstitute the khilafa became the mainstream 

platform, the overall attitude was to focus on winning the hearts and minds of the masses, and 

accept—through such work—whatever concessions the state makes vis-a-vis the Islamist 

platform. Rather than awaiting the creation of the caliphate to celebrate, one could celebrate any 
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incorporation of Islamic values into the public life,34 be it through enduring constitutional 

amendments or symbolic gestures on the part of the elite.35 Since the state’s coercive hands kept 

the Islamists from positions of influence, the Islamists discursive gains in the public, leading to 

the rise of a visibly and articulately devote class, became the central means to mitigate the 

impact of the state’s oppression. The focus on these gains would prove useful in the coming 

stage when the public sphere became theoretically subject to popular influences.      

The final and the most decisive shock came with the end of the Cold War. The collapse 

of the Soviet Union was hailed in the West as a decisive victory for liberal ideals, and seen by 

some in the midst of the celebratory euphoria as the final chapter in history.36 In the Arab world, 

this massive shift meant, inter alia, that the traditional ways of grabbing and maintaining one's 

grip on power have now to be rethought. The Machiavellian political conversion which followed 

was in part encouraged by enticements37 from the West itself, which began to tie its financial aid 

                                                           
34 In the Moroccan context, the Islamists, who had clashed with the state in the 1960s, took advantage of the 

Arabization and Islamization of the educational system, adopted by the King, Hasan II, to marginalize the leftists, to 

increase their clout in the public sphere. This covert work was inaugurated in 1973 with the establishment of several 

Islamic colleges and departments of Islamic studies, ‘often replacing departments of philosophy.’ Within the decade, 

the Islamists have become, not just important actors in the educational sector, but made their debut in the country’s 

political scene as well. See the account of Susan Gilson Miller, A history of Modern Morocco (Cambridge: 

Cambridge University Press, 2013), 188-190.  

35 Some Islamists and Islamist sympathizers also gained important appointments in various countries in the Arab 

World. In Mauritania, for example, Shaykh Mohamed Salim Ould ‘Addud was appointed as the head of the 

Supreme Court, which allowed him to begin (between 1979 and 1983) an extensive effort to Islamize the 

Mauritanian legal system. This was also around the same time that Muhammad Mitwalli al-Sha‘rawi was appointed 

(1976) the head the Egyptian Ministry of Endowment, which allowed his to successfully abort a number of pieces of 

legislation in family and personal code on ground of violating Islamic law. In 1979, Turabi was appointed as the 

attorney general in Sudan. According to Abdelwahab El-Effendi, “[this] put him in charge of the review of laws to 

make them conform to Shariah[sic].” See, Abdelwahab El-Effendi, Turabi’s revolution: Islam and power in Sudan 

(London: Grey seal Books, 1991), 115. Moreover, as noted elsewhere in this chapter, this was also the period when 

Islam was promoted in Egypt to the status of the primary legal source. As noted elsewhere in this chapter, this 

period also saw the establishment of various Islamic law colleges and university across the Arab world, especially in 

the gulf. The Islamists played instrumental roles in shaping their curricula.   

36 Francis Fukuyama, “End of History?'' National Interest, No. 16, (Summer, 1989). 

37 See for example, Alan Riding, “France ties African aid to democracy,” New York Times (June 22nd, 1990). 

http://www.nytimes.com/1990/06/22/world/france-ties-africa-aid-to-democracy.html 
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and political benediction to some democratization, no matter how shallow. For the Islamists, who 

had hitherto felt that their only hope to ascend to power would be through a military coup (the 

case of Sudan) or a popular revolution (the case of Iran), there loomed now a third option. 

 Although the prospect of a genuine democratization would soon prove illusory, 

especially after the break out of the bloody civil war in Algeria (1992-2002), small electoral 

victories and relative expansions of freedoms of expression, press and assembly in a number of 

Arab states, have created new venues of mobilization. As political actors with a religious 

platform, the Islamists had to theorize and legitimate this circumscribed activism, both as a 

means and an end. The Algerian debacle has proven beyond any doubt that challenging electoral 

fraud with anything but complaints in the local press is futile. The final tally of the civil war has 

cost the movement invaluable political and cultural assets, as the local regime portrayed them as 

mad terrorists with no interests or investment in anything but further violence. The stigma and 

trauma of that experience provided further impetus for the Islamists to embrace any opening in 

the public domain, no matter how minimal.  

The partial overture to democratic openings, the apparent cul-de-sac that Algerian 

Islamists have reached after a decade of violence, and the stagnation and ultimate undoing of the 

Sudanese Islamist experiment convinced many Islamists, even some traditionalists in their camp, 

that their survival hinged on catering to the liberal sentiments in vogue in much of the world. 

These Islamists not only embarked on various experiments to process, produce, polish, and 

package new Islamic arguments in support of democracy and pluralism. They also reached out to 

other Islamists who have chosen the road of armed conflict to convince them to embrace the new 

paradigm. Because of the global investment in de-radicalization campaigns, and because of local 

regimes’ interest in self-preservation, some Islamist thinkers and scholars began to believe that 
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they could earn the friendship of the West and soften the existing autocratic regimes as well.38 

Time would, of course, prove that these feelings were misplaced, but they gave further 

momentum to the politico-legal revisions already in progress.  

Rather than focusing on what constitutes the true form of an Islamic government, it is 

time now to stress that Islam has all along shunned discussion of specific political structures. Yet 

it has been nonetheless firm when it comes to its orienting principles. This central distinction is 

not always clear in the minds of some Muslims because of a conflation between the creed and 

the history of the nation. As historical agents, early Muslims had to devise methods to translate 

legal and ethical precepts of their faith. The story of this human trial over time is an instructive 

subject to reflect upon, and learn from. It has, however, to be distinguished from the revelation 

upon which the system itself is founded. The commandments of the latter emphasize justice and 

promotion of good. Yet, these commandments have little bearing on how these objectives are 

realized, as long as other precepts are not violated in the process. They provide a measuring rod 

to establish the proximation and deviation from the general aims.  

In the end, a contingent of the Islamists would try to stress that there are implications for 

this distinction between the structures and the objectives they are meant to fulfill. This 

distinction allows one to understand that khilafa is not a religious requirement, but establishing 

order and justice is. By the same the logic, it should also be clear that selecting a group of 

                                                           
38 The Libyan case is one of the most notorious, and one in which the leading Muslim Brothers participated as 

intermediaries. But there were other cases as well in Egypt and Jordan and later in Saudi Arabia and in Mauritania. 

For some insights into the atmosphere and theoretical backgrounds of deradicalization see, Omar Ashour, The De-

Radicalization of Jihadists: Transforming armed Islamist movements (London: Routledge, 2009). See Omar Ashour, 

“Deradicalization revisited.” The Washington Post, Feb.18, 2015. Accessed April 27, 2017. 

https://www.washingtonpost.com/news/monkey-cage/wp/2015/02/18/deradicalization-

revisited/?utm_term=.f232aefc9bb5. 
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respected elites (those who loosen and bind ahl al-hall w-al-‘aqd) to choose the next leader 

(caliph) is not an Islamic legal necessity. However, wide consultations and deliberation (shura) 

before making decisions of public nature is an Islamic obligation. There is no fixed format to this 

process. While deferring to the opinions of those “who loosen and bind” was one form in which 

shura (a religious obligation) was practiced, there is no scriptural prohibition against 

experimenting with novel formats. All in all, historical praxis doesn’t need to trump theory. It 

could, however, prove the malleability of Islamic politics. If it is clear in theory that a caliph 

represents the people (since his appointment should result from a wide deliberation by their 

representatives), this very right must not be overruled by the historical practice of limited 

consultation.   

To discourage opposition to this view, the Islamists came to advance a few novel 

arguments. Insisting on imitating a preceding human ijtihad that lacks textual referent is a 

curious form of textual literalism. It is also irrational, since the shifting socio-economic and 

political realities make the adherence to certain forms a strange anachronism. The Islamists often 

use the legal dictum, ilzam ma la yalzam (binding one by that which is non-binding) to criticize 

this curious legal argument.39 They further contend that a true fiqh is not a question of defining 

what is clearly a moral act (defined by texts or precedents) from what is clearly an immoral act 

(established by either of the two). It is some time determining which of two seemingly immoral 

acts is less consequential. In other words, fiqh is a continuous conversation with reality to 

                                                           
39 Jamil Mansur, “Tarikh al-Haraka al-Islamiyya,” YouTube video, 37:35. Posted [Jan. 24, 2017]. 

http://www.bing.com/videos/search?q=%d8%ac%d9%85%d9%8a%d9%84+%d9%85%d9%86%d8%b5%d9%88%

d8%b1+%d8%aa%d8%a7%d8%b1%d9%8a%d8%ae+%d8%a7%d9%84%d8%ad%d8%b1%d9%83%d8%a9+%d8

%a7%d9%84%d8%a5%d8%b3%d9%84%d8%a7%d9%85%d9%8a%d8%a9+&&view=detail&mid=772B80861062

215DB92B772B80861062215DB92B&rvsmid=772B80861062215DB92B772B80861062215DB92B&fsscr=0&FO

RM=VDMCNL. 

http://www.bing.com/videos/search?q=%d8%ac%d9%85%d9%8a%d9%84+%d9%85%d9%86%d8%b5%d9%88%d8%b1+%d8%aa%d8%a7%d8%b1%d9%8a%d8%ae+%d8%a7%d9%84%d8%ad%d8%b1%d9%83%d8%a9+%d8%a7%d9%84%d8%a5%d8%b3%d9%84%d8%a7%d9%85%d9%8a%d8%a9+&&view=detail&mid=772B80861062215DB92B772B80861062215DB92B&rvsmid=772B80861062215DB92B772B80861062215DB92B&fsscr=0&FORM=VDMCNL
http://www.bing.com/videos/search?q=%d8%ac%d9%85%d9%8a%d9%84+%d9%85%d9%86%d8%b5%d9%88%d8%b1+%d8%aa%d8%a7%d8%b1%d9%8a%d8%ae+%d8%a7%d9%84%d8%ad%d8%b1%d9%83%d8%a9+%d8%a7%d9%84%d8%a5%d8%b3%d9%84%d8%a7%d9%85%d9%8a%d8%a9+&&view=detail&mid=772B80861062215DB92B772B80861062215DB92B&rvsmid=772B80861062215DB92B772B80861062215DB92B&fsscr=0&FORM=VDMCNL
http://www.bing.com/videos/search?q=%d8%ac%d9%85%d9%8a%d9%84+%d9%85%d9%86%d8%b5%d9%88%d8%b1+%d8%aa%d8%a7%d8%b1%d9%8a%d8%ae+%d8%a7%d9%84%d8%ad%d8%b1%d9%83%d8%a9+%d8%a7%d9%84%d8%a5%d8%b3%d9%84%d8%a7%d9%85%d9%8a%d8%a9+&&view=detail&mid=772B80861062215DB92B772B80861062215DB92B&rvsmid=772B80861062215DB92B772B80861062215DB92B&fsscr=0&FORM=VDMCNL
http://www.bing.com/videos/search?q=%d8%ac%d9%85%d9%8a%d9%84+%d9%85%d9%86%d8%b5%d9%88%d8%b1+%d8%aa%d8%a7%d8%b1%d9%8a%d8%ae+%d8%a7%d9%84%d8%ad%d8%b1%d9%83%d8%a9+%d8%a7%d9%84%d8%a5%d8%b3%d9%84%d8%a7%d9%85%d9%8a%d8%a9+&&view=detail&mid=772B80861062215DB92B772B80861062215DB92B&rvsmid=772B80861062215DB92B772B80861062215DB92B&fsscr=0&FORM=VDMCNL
http://www.bing.com/videos/search?q=%d8%ac%d9%85%d9%8a%d9%84+%d9%85%d9%86%d8%b5%d9%88%d8%b1+%d8%aa%d8%a7%d8%b1%d9%8a%d8%ae+%d8%a7%d9%84%d8%ad%d8%b1%d9%83%d8%a9+%d8%a7%d9%84%d8%a5%d8%b3%d9%84%d8%a7%d9%85%d9%8a%d8%a9+&&view=detail&mid=772B80861062215DB92B772B80861062215DB92B&rvsmid=772B80861062215DB92B772B80861062215DB92B&fsscr=0&FORM=VDMCNL


94 
 

mitigate harm. Adhering to precedents, just because they have been tested, is not simply a lazy 

legal comportment, but is in a sense antithetical to this legal premise.    

The accumulative outcome of years of political advocacy for a public role for Islam, a 

wide campaign of educational and religious mobilization, and the newly emerging sphere of 

open politics—narrow and uncertain as it is—have convinced the Islamists that they have scored 

certain gains. Key Muslim states have adopted from the 1970s onward a policy of tolerating the 

rising Islamic awakening, which reached its zenith in the late 1980s. Some of these countries 

have also made constitutional amendments to emphasize the role of Islam in public life. In 

tandem, the Islamists have infiltrated some state institutions, especially education and religious 

endowments.40 This mostly happened because of a convergence of the interests of the Islamists 

and some in the traditional class of fuqaha who were fearful of the growing influence of 

secularists in most of these states.41 It helped to cement this new convergence that the Islamists 

have backtracked from the revivalists’ tendency to view traditional Islam as an obstacle to 

progress.   

                                                           
40 The Islamists who had fled persecution in Egypt, Syria and Iraq, and who at this stage settled in the Gulf states, 

played a significant role in the founding of a number of Islamic universities in the region. Qaradawi established and 

headed the college of Shari’a in Qatar, which was founded in 1974. At the same year, the University Muhammad 

Ibn Sa‘ud, which became the main conduit of Islamist ideas of Salafi leaning in the Arab world and north Africa 

(through its branch in Mauritania), was founded in the same year. In 1977, another fortress of Islamist ideas, the 

University of Sharija, was established. In 1984, the newly established Emir Abd El Kader University in Algeria 

recruited Shaykh Qaradawi, Muhammad al-Ghazali and a number of other leading Islamists to teach. The same year 

also saw the establishment of the University of Kuwait, which attracted a number of Islamists. The Mauritania High 

Institute for Islamic Studies and Research, which became an incubator for Islamist activism, was created in 1979. 

This institute graduated most of the leading men in the second generation of Mauritanian Islamists, such as Jamil 

Mansur, Dedaw, Ahmad Wadi‘a (the head of the Islamist media conglomerate, al-Siraj), Mahfoudh Ould al-Walid 

(former mufti of al-Qaeda) and Mohammed Ghulam. The latter is arguably the second most important personality in 

the movement after Jamil Mansur.  

41 The Egyptian intellectual, Faraj Fouda, attributes the alliance between traditional legal scholars, including the 

clerical establishment, and the Islamists to the cash flowing from the Gulf states from the 1970s onwards. Faraj 

Fouda, Al-nadhir (Alexandria: Matabi‘ al-mustaqbal, 1989). 
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All these developments increased the Islamists’ stake in the political system. They have, 

as a result, made them fearful of losing the gains they have secured. These developments have 

more importantly made some Islamists rethink the whole notion of an Islamic state. Rather than 

reversing the national state paradigm, or forcing a top down Islamization, they realized that the 

Islamization they seek is more likely to be affected through a gradual bottom-up process.  By the 

mid-1990s, that incremental process of Islamization appeared irreversible. This presented a 

challenge of different sort. The core elements of the Islamist discourse have more or less been 

coopted by the state and by traditional elements, who are quite conversant with the Islamic legal 

jargon but who are not interested in a meaningful shift in the paradigm. In fact, the state and 

many of its religious scholars were invested in using Islamic discourses to maintain the state as it 

was.  

There were two evident outcomes to this process. The national cooptation of Islam helped 

deepen national sentiments, as Islam would be classified and defined in national terms. Instead of 

labelling the Islamists as regressive, the guardians of official Islam realized that one is better 

served by questioning the authenticity of these groups. And since national sentiments have by 

this time solidified after decades of independence, blending Islam with the national narrative has 

significantly eased the earlier tension between national sentiments and Islamic feelings.  Islam as 

a national marker, or more properly Islam with a national marker, has therefore become the most 

powerful device to validate political views.42  

                                                           
42 This is the outcome of a much longer struggle—a struggle that went through different phases. We learn from the 

work of Charles Smith that the growing influence of the Islamic revivalist movement forced ardent nationalists in 

1930s to tone down their secular discourse and in fact adapt to the new shift. Haykal and Taha Husayn were two 

notable examples. Whether this conversion was tactical (as Smith argues) or genuine (as the leftist-turned Islamist, 

Muhammad ‘Imara, contends in much of his revisionist history), it was a part of an upward trend, in which the 

Islamists played a major rule. Unable to stop the trend, secularists invoked certain manifestations of Islam as 

national and authentic. They also excluded other forms of Islam as foreign and cynical. Concerning secularists’ 
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This shift stripped the Islamists of much of their traditional platform. The state and 

traditional actors have embraced a version of the same vision, which was then adapted and 

defended through a national frame of reference.43 The Islamists had to defend whatever remnants 

of their platform against allegations of alterity; being an invasive foreign concept. The Islamists 

had to find new ways to situate themselves, as unique defenders of an Islamic platform. But they 

had furthermore to show that this platform is genuinely national.44 The drive to situate oneself in 

the national paradigm meant that all other supranational ethos had to be deemphasized. As a 

result, Islamism had become national in character and temperament. The evident implication of 

this move is the stress on the concept of the “miniscule” nation as a displacement of a caliphal 

nostalgia.    

The long journey 

Having previously outlined—in broad terms-- the milestones of the Islamists’ long 

journey from Nahda, to Sahwa, to al-dawla al-‘aqila (the rational state), it is time now to explore 

how this journey played out in the Arabic sources. The interest in the relationship between the 

secular and the sacred is as old as Islam itself. However, monograph-length works, which were 

fully dedicated to questions of governance, did not appear until the second half of the 2nd/8th 

century. The works of Abu Yusuf, Ya‘qub b. Ibrahim al-Ansari (d.182/798) on Kharaj were the 

earliest in a long list of treatises on governance in this century. Examples include Abu ‘Ubayd al-

                                                                                                                                                                                           
adoption of Islamic discourses in the 1930s, see Charles Smith, Islam and the search for social order in modern 

Egypt (New York: State University of New York Press, 1948). 

43 In the Moroccan context, for example, the Islamists in the PJD group “had to agree to a list of rules: ‘recognition 

of the concept of the Commander of the Faithful, renunciation of violence, recognition of the Maliki religious 

school, and the legitimacy of the Moroccan territorial integrity’; in sum, the vital components of the national creed,” 

before being allowed into play in the political arena as a party. See Susan Gilson Miller, A history of Modern 

Morocco (Cambridge: Cambridge University Press, 2013), 190.  

44 Ahmed Meiloud, “Jamil Mansur: a leader of a centrist Islamist movement” (master’s thesis, University of 

Arizona, 2011).  
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Qasim (d. 189/805) and Muhammad b.al-Hasan al-Shaybani (d.189/805) who wrote Kharaj and 

Kitab al-Siyar al-Kabir, respectively. These two monographs compiled legal opinions on a range 

of political and fiscal matters. Two other books about kharaj (by Yahya b. Adam al-Qarashi, 

d.203/818 and ‘Abd al-Malik al-Asma‘i, d. 216/831) would also feature some Islamic arguments 

about private and public law. But the second half of the 3rd/ 9th century saw the emergence of the 

early sophisticated works on khilafa as a specialized form of governance. However, one must 

have to wait for the mid of the 5th/11th century to see some of the classics, such as the works of 

al-Mawardi (d. 450/1058).  

While these works provide the raw materials and primary sources on which modern 

Islamists rely in their arguments for and against contemporary issues of governance, my focus is 

on the encounter of modern Muslim thinkers, especially those working within the revivalist 

framework, with these works. My focus is more precisely on tracing the trail of legal opinions, 

ideological stances and proclamations, which emerged out of this encounter, and which 

eventually led to the formation of the contemporaneous positions of the Islamists on the topic of 

governance. The beginning of such a trajectory is inevitably somewhere in the Nahda period, 

where the engagement with the Islamic heritage in general was triggered by a sense of crisis. 

This encounter is unique, for, for the first time, and for over a century to come, the Muslim 

scholars’ interest in their legal discourse on governance was driven by a desire to a find a 

comfortable refuge from the stark difference between their society and the West.   

The first shock and respondent 

The French invasion of Egypt (1798–1801) is often cited as the genesis of the Arab 

world’s interest in European ideas and institutions. The desire amongst Arab elites to discover 
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the secrets of European material prosperity and technical superiority prompted the Ottoman45 

commander, Muhammad ‘Ali, to send delegations of students to study European ‘sciences’ to 

help ape European modernity home. Rifa‘a al-Tahawi was a student in one of these missions. His 

book, Takhliz al-ibriz fi talkhis bariz,46 would spark the Arabic reader’s interest in the new life in 

Europe and advocate reform à la French model.47 The book discussed in some details the organs 

of the French government and included excerpts from the French constitution. Although Tahtawi 

made only a scanty comparison between the system he left in Cairo and the one he encountered 

in Paris, he stressed the success of the French system despite the absence of religious guidance.48  

 Another scholar, offered a more substantive and focused engagement with politics, 

making a very explicit call to borrow from European ideas of governance. The work, The Surest 

Path, warned “that there is no reason to reject or ignore something which is correct and 

demonstrable simply because it comes from others.”49 While Tahtawi’s work derives its 

importance from its time, the significance of Khayr al-Din’s book lies in its solitary focus on the 

                                                           
45 For insights on the trajectory of reform of political ideas at the center of the empire see Mardin Serif, The Genesis 

of Young Ottoman Thought: A Study in the Modernization of Turkish Political Ideas (Princeton, NJ, Princeton 

University Press, 1962), and also Mardin Serif, “The Mind of the Turkish Reformer, 1700-1900,” The Western 

Humanities Review, vol. 14 (1960) pp. 413-436. 

46 Rifa‘a Rafi‘ al-Tahtawi, Takhlis al-Ibris fi Talkhisi Baris (Cairo: kalimat ‘Arabiyya li al-Tarjama wa al-Nashr, 

2011) .  

47 Albert Hourani, Arabic thought in the liberal age, 1798-1939 (New York, Oxford University Press, 1962), 60. 

48 It seems that Tahtawi experienced a degree of what Mohammed Arkoun calls a “naïve state of consciousness, 

[where the]…enchantment with discovery became mixed with a blind revolt against an unmerited historical 

destiny,” which most Muslim students visiting Europe at this time felt. See, Mohammed Arkoun,Rethinking Islam: 

common questions, uncommon answers (Boulder: West Viewpoint, 1994), 24. Although unlike most students, 

Tahtawi possessed a cultural capital (a habitus to use Bourdieu’s term) which enabled him to both attenuate and 

mask this culture shock. He was able to make a diagnostic rendition of what he thought ailed the Eastern body in 

comparison without having to openly deprecate it. This is rather a subtler way of expressing one’s admiration of 

Europe than the famous statement by the Turkish journalist who declared that “there is no second civilization; 

civilization means European civilization, and it must be imported with all its roses and thorns.” Ibid, p. 25. 

49 Khayr al-Din al-Tunusi, Aqwam al-masalik fi ma‘rifati ahwali al-mamalik (Tunis, Matba‘at al-dawla, 1866), 75. 

Kayr al-Din was particularly unhappy with the “persistent opposition to the conduct of others when it is 

praiseworthy.” Ibid, p. 74. 
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history and organization of state institutions. The central thread that tied his grand narrative 

together, namely the stress on the peril inherent in any autocratic form of governance and the 

need to constantly guard against it, had an orienting effect on the subsequent Arabic literary 

reaction to the experiment in Europe.50 But unlike Khayr al-Din, Tahtawi mentioned the concept 

in passing. Furthermore, Khayr al-Din’s work moved beyond the medieval notion of justice to 

making a sustained argument that the novel methods of institutional organization to keep the 

ruler’s autocratic tendencies in check are meritorious.  

While these works represented the early instances of the Arabic intellectuals’ interest in 

reexamining the prevalent jurdisco-political ideas and practices in light of a powerful and 

posturing Europe, the intense debate around issues of Islamic governance did not take place until 

the turn of the century. The earliest and most influential intellectual to examine these issues, was 

Muhammad ‘Abduh, and in doing so, he was reacting not initiating the discourse.  

The Mufti and the question of the theocracy  

The Azhari scholar Muhammad ‘Abduh, was by far the most famous Arab intellectual of 

this period.51 His views on Islamic law, politics and history remain very influential a century 

after his departure.  In the work, we examine here ‘Abduh doesn’t focus on the question of the 

                                                           
50 It was this focus that inspired Farah Antoun’s fictional work on the three cities: Al-Din was al-‘Ilm wal-mal. It 

was indeed this angle that inspired al-Kawakibi’s famous book, Tab’i‘ al-Istibdad wa masari‘ al-Isti‘bad. In his 

work, Khayr al-Din discussed and reiterated anew the all-too familiar Khaldunian dictum that justice is the essence 

of civil life (asasu al-‘umran). 

51For a more detailed biographical account of ‘Abduh see Mark Sedgwick, Muhammad ‘Abduh (Oxford: One World 

Publications, 2010). 
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caliphate, nor does he solely engage political questions.  Still the book features an extended 

discussion of Islamic governance. It is on this angle that we shall focus.52   

The most germane aspect of ‘Abduh’s work to our discussion is the fact that he didn’t see 

Islam as instituting a religious state, nor as a purely spiritual faith with no interest in mundane 

matters.53 For ‘Abduhh, Islam comprised a religion and a legislation. This means that Islam does 

envision a government that upholds this legislation and a land over which it enjoys a jurisdiction. 

To properly understand this argument, it is important to note the context in which it was written. 

‘Abduh was in part responding to Farah Antoun— a Christian Lebanese writer, who published a 

collection of essays,54 wherein he contended that a separation between the religion and the state 

(al-din wa al-dawla) is necessary to progress: “there is no true civilization (madaniyya), 

tolerance, justice, equality, security, co-existence, freedom, science, philosophy, nor internal 

progress without the separation between the civil authority and the religious power.”55 Antoun 

called for such separation to be affected in the Muslim world, chanting the familiar dictum “what 

is for Caesar should be left to Caesar and that which is for God should be left to God.”56 Central 

to Antoun’s argument is his claim that while Christianity possessed this potential, Islam lacked 

it. This fact forestalled both science and the progress of civilian institutions.  

                                                           
52 Muhammad ‘Abduhh, Al- Islam bayna al-‘ilm wa al-Madaniyya (Cairo: Dar al-Hilal, 1983). 

53 Ibid. 

54 First published in his al-Jami‘a newspaper, the collection later appeared in a book, which also featured Antoun’s 

debates with ‘Abduh. See, Farah Antoun, Ibn Rushd wa-falsafatuhu: ma’a nusus al-munazarah bayna Muhammad 

‘Abduh wa-Farah Antoun (Beirut: Dar al-Farabi, 1988). 

55 Mishal Juha, Farah Antoun (Beirut: Riyyad al-Rayis lil-Kutub wa al-Nashr, 1998), 70. 

56 Ibib, p. 70. 
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 ‘Abduh argues that the premise of Antoun’s argument (that there is a religious power in 

Islam) is utterly false.  Unlike Christianity, Islam has no notion of religious power. ‘Abduh 

asserts that “Muslims have never known in any period of their history a religious authority 

analogous to the Papal authority over European nations.”57 Rather than conferring on anyone a 

religious power, Islam—according to ‘Abduh— does the reverse: “it is a principle of Islam to 

destroy the theocratic power from its base.”58 ‘Abduh insists that Islam has fought the notion of a 

religious power to the extent that there is nothing of it left to be seen or felt: “Islam destroyed 

that authority and erased its trace to the extent that it no longer has among Muslims a name or a 

sketch.”59 ‘Abduh maintained that in Islam power was delegated mostly to those who inhabit the 

civilian not the religious sphere: “Islamic law has given rights to the supreme ruler, who is the 

caliph or the sultan. [These rights] are not given to the Qadi, the one who possesses the religious 

authority. The sultan is the manager (mudabbir) of the land with internal policy (al-siyasa al-

dakhiliyya), and the one who defends it by means of war or external policy (al-siyasa al-

kharijiyya).”60  

This should not be misinterpreted to mean that Islam said nothing about power or left 

everything to human discretion. ‘Abduh contends that “Islam is a religion and a legislation.” 

Because Islam introduces laws, it by necessity envisions not only the presence of an executive 

power, but also one that would be able put these laws into practice: “The wisdom behind 

instituting laws would be incomplete if there is not a power to implement the hudud, execute the 

                                                           
57 Muhammad ‘Abduhh, Al- Islam bayna al-‘ilm wa al-Madaniyya (Cairo: Dar al-Hilal, 1983),106.  

58 Ibid,122.  

59 Ibid,122.  

60 Ibid,106. 
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verdicts of the judge, and protect the public order…this power cannot be chaotically delegated to 

many, it has to be [vested] in the hands of one—the sultan or the caliph.” But ‘Abduh stresses 

that the caliph “according to Muslims is not infallible. He is not the recipient of the revelation, 

nor does he have the right to monopolize the interpretation of the Book and the Sunna….he and 

all students of [knowledge] are equal.”61  

 ‘Abduh goes further to claim that the locus of power in Islam lies outside the political 

domain. It is essentially moral. This ‘true’ site of power is not the judicial power delegated to 

judges or the executive power delegated to the caliph or the sultan (for ‘Abduh the Muslim ruler 

could be one or the other). It is rather the duty made incumbent on everyone to use good 

arguments to call to good and to warn against evil: “In Islam there is no religious power except 

the authority of making beautiful preaching, the call to good and prohibition of evil.”62 This 

concept, ‘Abduh believes, instates the most horizontally dispensed form of authority to level the 

political plain: “This is an authority that Allah has given to the least amongst Muslims to put in 

check the most superior amongst them.”63 Instead of separating the spheres of power, “it is not 

part of Islam to leave what is for Caesar for Caesar. Rather it was central to it that Caesar is held 

accountable in regard to the wealth he possesses and to be kept in check in terms of his 

behavior.”64 Finally, ‘Abduh argued, “the umma or whoever acts on its behalf is the sole 

proprietor of the right to appoint, dismiss or curb the power of the leader.”65  

                                                           
61 Ibib, 105. 

62 Ibid, 125. 

63Ibid, 127.  

64  Ibid, 95. 

65  Ibid, 95. 
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This short summary of ‘Abduh's views on Islamic governance contains the early seeds of 

some of the positions embraced today by the advocates of the rational state. But there are some 

remarkable differences as well. Both aspects merit some discussion. First of all, ‘Abduh's main 

goal was to prove that Islam is not theocratic. He was neither advocating for change, nor 

defending the status quo. The premise of his argument makes him more sympathetic and less 

critical.  He was not concerned about whether the caliphate (or sultanate) is the only valid form 

of governance in Islam, or whether, as a historical experiment, it mirrored Islamic teachings. 

Questions of this nature would emerge later.  

 Moreover, ‘Abduh, like Tahtawi and Khayr al-Din al-Tunsi,66  take khilafa for granted as 

the default Islamic governance.  His stress, however, on accountability suggests an awareness 

that something is lacking. To counter the allegation that Islam is theocratic, ‘Abduh affirms that 

the Islamic power structure is not hierarchical; that people can challenge and correct the ruler; 

that there is a separation of powers; and that the supreme ruler is essentially secular. ‘Abduh uses 

the word madaniyya (civil) instead of ‘almaniyya (the modern word for secular), which had not 

then entered the Arabic lexicon. But ‘Abduh insists, lest there be confusion, that Islam does 

envision a state and does stipulate practical laws that are meant to be implemented.  

Much of the modern Islamist discourse reflects all these positions or some shades 

therefrom. The belief that Islam envisions a state is by far the most enduring element in ‘Abduh's 

positions. It does not only constitute the cornerstone of all Islamist platforms. It more 

importantly sets ‘Abduh apart from some of the secularists who would later claim some lineage 

to what they would see as his rational method of revival. This very doctrine would also become 

                                                           
66 Both Tahtawi and Khayr al-Din al-Tunsi lived for a few years in Paris. ‘Abduh was in Paris only for one year.   
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the litmus test to sort out secular claims about Islamic governance. The advocates of the rational 

state adopted this position from ‘Abduh, and it has since been the central premise of their 

activism in the cultural and educational spheres. But in the political realm, their defining 

characteristic is the invocation of an Islamic reference rather than a commitment to that vision.   

Where these rational state advocates seem most invested in ‘Abduh's work--in ways 

which ‘Abduh could not have imagined-- is in their expansive tactical use of the notion of the 

umma's moral prerogative. If the authority lies in the hands of umma, then the government—this 

Islamists contend--does not have to dirty its hands in the enforcement of moral edicts. The umma 

would create the environment. For these Islamists, freeing the state of this obligation is self-

serving.  It permits a distinction between the work of the activists who choose preaching and 

those who pursue the political route within the movement. The result is a complementary 

distribution of labor, which simplifies the herculean task of doing everything through the same 

platform. It is perfectly also compatible with the democratic liberal environment.   

‘Abduh’s other central argument, namely that the umma can hire and fire the ruler, has 

since been adopted and defended, by the Islamists, as a proof of the alignment between Islam and 

democracy. This much Abduh would have probably been content with. But ‘Abduh would have 

perhaps found it baffling to see his arguments used to disavow khilafa, as a historical experiment 

that is neither binding, nor necessary. Moreover, ‘Abduh would not have imagined, much less 

accepted, that legal and religious rationales would be deployed to show that Islam never required 

the creation of any government of any sort, as ‘Ali ‘Abd al-Raziq came to argue a mere twenty 

years after ‘Abduh's death. ‘Abduh is a rationalist and he would have found such arguments to be 

illogical. A community, which has an extensive list of moral and legal edicts and disciplinary 

acts, needs, by logical necessity, to develop a government. This need goes beyond the 
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“contingencies of governance,” which ‘Abduh uses to justify Muslim conquests, elsewhere. ‘Abd 

al-Raziq borrows that idea but applies it quite liberally to all aspects of Muslim governance. 

‘Abduh would have to logically contradict himself to assume that hudud and other binding 

religious edicts are God’s commandments, but their implantation is just a requirement of socio-

political organizations.    

The second shock and its harbinger: ‘Ali Abd al-Raziq 

The towering intellectual of the early Nahda period, Muhammad ‘Abduh, left a complex 

legacy. The Arab intellectuals who rose to some recognition after his departure tried to 

appropriate a part of his legacy. These claimants of ‘Abduh’s legacy stood on the two opposite 

ends of the larger debate of the period. One camp felt he sought to subject the Islamic cultural 

heritage to an instrumental rational examination to chart a path for secular progress. The other 

camp thought he did the opposite. He affirmed the validity of sound Islamic claims by showing 

their compatibility with rational inquiry. The chasm separating these two camps grew wider as 

time lapsed. Little by little, the first camp gave up on any hope of excavating, from the ruins of 

tradition, any potent and cogent element to accelerate the progressive march ahead. Ultimately, 

this camp would leave the tradition aside and deploy Western philosophical arguments to 

promote their path. This trend would climax in the Arab central states in the late 1920s into an 

unprecedented Westernization fervor,67 which deepened the other camp's reactive commitment, 

not just to the Islamic tradition and texts, but to reading them in an oppositional spirit to the 

rising secularization. 

                                                           
67 See Israel Gershoni and J. P. Jankowski’s discussion of this period. Israel Gershoni J. P. Jankowski Redefining the 

Egyptian nation 1930-1945. (Cambridge: University Press, 1995). 
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The road to this point had been paved, perhaps unintentionally, by ‘Abduh himself. The 

man who wrote to defend Islam against Antoun and others was also committed in his work for 

the rising Europeanized Egyptian elite.  There are many examples which show this commitment. 

But the most illustrative case remains that of his endorsement of the work of Qasim Amin. When 

the latter wrote to defend the practice of women veiling and to denounce the few Westernized 

Egyptian women, ‘Abduh intervened. He pressured the young scholar to retract his work and in 

fact change direction. Together, the two would pen the famous work, Tahrir al-Mar'a, 

Liberation of Women. At this stage, Amin had to rely on ‘Abduh to furnish Islamic legal 

arguments in favor of his call to tear down the hijab. But by 1900, that partnership was no longer 

necessary. Amin had set his goal to liberate women without the need to invoke Islamic legal 

concepts. The model for his subsequent work, al-Mar’a al-jadida, was France.  

   Amin was only one of a few of ‘Abduh’s students who by the turn of the century had 

become convinced that they had little to benefit from Islam, and more to learn from the West.  

This belief did not mean the omission of Islam from the conversation. It rather meant its 

dislocation from a source of validation to a subject of criticism. Amin’s al-Mar’a al-Jadida is in 

many respects a long trial for Islam. Even though his focus was on the woman and her status, 

Amin did not spare any sphere of Islamic activity from his criticism.68 Politics was an area where 

Amin seemed almost to respond to ‘Abduh. Amin was clear that there is nothing worth being 

referred to as Islamic governance.  Beyond the lack of any sense of theory, governance in Islam 

                                                           
68 Amin’s work is just an example of wide symptoms of what Abu al-Hasan al-Nadawi, a reformer from the Sub 

Indian continent, calls ‘civilizational apostasy,’ a phenomenon he defines thus: “Educated Muslim youth, especially 

those who have travelled to Europe in the latter parts of the 19th century and early parts of the 20th century, mixed 

with its people and mingled with their leaders and intellectuals. The roots of the Islamic belief of many of them were 

shaken [as a result]; nay, some of them turned their backs on the faith and felt disgusted by it. Many fell prey to 

intellectual and civilizational apostasy (al-ridda al-fikriyya wa-l-hadariyya).” Abu al-Hasan al-Nadawi, Al-Tafsir al-

Siyasi li-l-Islam (Dar Afaq al-Ghad, ?), 11.   
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is a sphere of violence, chaos and utter arbitrariness. The whims and desires of the ruler were the 

only constants. Rulers followed in their domestic comportment and in their external wars neither 

consistent administrative systems, nor their own religion.69Amin blames the failure to have a 

political theory, like all other ills of Islam, on the incompetence and tyrannical views of fuqaha’. 

This view of the fuqaha’ seems to be a part of a larger tactic employed throughout his work, 

where religion is introduced as momentary social revolution whose potentials were stifled early 

on by the development of a corrupt political and clerical class.    

What Qasim Amin sought to achieve through the power of rhetoric would now be 

promoted by an Azhari cleric, using legal arguments. ‘Ali ‘Abd al-Raziq claimed that Islam 

ordained no specific modality for governance and that whatever system prevailed in Muslim 

lands had more to do with the material conditions and tribal alliances of their times than any 

claim to religious legitimacy. Although he viewed the early caliphate period with some respect, 

‘Abd al-Raziq drew a line between the Prophetic Islam and the Arabic state, which Abu Bakr 

founded with the wars of apostasy. In all stages of khilafa, he saw coercion, not the application 

of the shura principle.70  

To illustrate the bloody history of khilafa, ‘Abd al-Raziq cites the famous bay‘a for 

Yazid, the son of Mu‘awiya. The consulted individuals in this bay'a had to choose between 

pledging their allegiance or having their heads chopped off. This is sufficient, in ‘Abd al-Raziq's 

view, to point out that the way in which khilafa was understood and practiced was at odd with 

                                                           
69 Qasim Amin, Al-mar'a al-jadida (Cairo: Kalimat 'Arabiyya, 2012), 92. 

70 ‘Ali ‘Abd al-Raziq, Al-Islam wa’usul al-hukm: bahth filkhilafa wal-hukuma fil-islam. cCairo: Matba‘at misr, 

1925). 
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the nostalgically invoked image of the protector of the faithful, by Muslims.71 ‘Abd al-Raziq 

was, of course, not the first to point to a murderous history of khilafa or that it has become a 

matter of mulk (kingship) devoid of all the beautiful ideals of the Rashidi period. This view of 

history is common to the Nahda literature, although it is not always presented in such a crude, 

and at times caricaturist, fashion. ‘Abd al-Raziq takes this a few steps further. 

For the ills of Islamic governance, ‘Abd al-Raziq blames the fuqaha’ for their readiness 

to justify every injustice carried out by any tyrant. The usual defense is warding off fitna, or civil 

strife. Their complacency is not just limited to that stance. They took various casuistic methods, 

not just to legitimate rulers coming to office through bloodshed. They shrouded the whole 

process in a religious aura, which ensured no good Muslim would challenge it. To have a 

caliphate, these scholars opined is a religious requirement, for on such office depends the very 

survival of the Islamic creed and praxis. This, ‘Abd al-Raziq argued, was a very baseless and 

untenable position (hujja wahiyya). He proceeds to show that even practice belies that notion. He 

notes that although the control of Muslim rulers waned in many periods, especially in the 

peripheries of Muslim lands (for example during the Mongol invasion), no one can argue that 

Muslims stopped to practice Islam when the caliph’s power receded. Nor could anyone claim 

that Islamic culture, its norms, ethics and legal precepts were more respected at the center of the 

caliphate than they were in other areas where other forms of governance prevailed.72  

Furthermore, ‘Abd al-Raziq asserts that not only were all the functions, which traditional 

scholars thought the office of the caliph fulfills, not necessarily contingent on its presence, 

                                                           
71 The notion of disparity between the actual life of the Islamic state and its image in the minds of modern Muslims 

has already been advanced by Qasim Amin. 

72 Ibid. 
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khilafa is not a religious requirement, either, certainly not in the way it was understood in the 

traditional scholars’ stipulations. Neither Quran, nor Sunna, nor ijma‘  make Muslims obliged to 

establish a caliphate. ‘Abd al-Raziq maintains that even those who hold such claim fail to find in 

Quran or Sunna any explicit support for their position. (Arguments based on ijma‘  are far more 

tenuous, since ijma‘  itself is subject to dispute and in the context of the caliphate is far more 

problematic). Old and new scholars supporting this view argue that some verses imply the 

obligation of establishing a caliphate. But these verses are not different from many verses in the 

Quran which speak about public morality vis-à-vis social realities that would be present in one 

form or another. Muslim don’t have to create these social realities because they were mentioned 

in the Quran.  

‘Abd al-Raziq argues that it doesn’t, for example, follow from the Quranic injunction to 

‘obey Allah, His Prophet and your leaders’ (ulu al-amri minkum) that Muslims must chose a 

religious leadership. To resort to this kind of exegetic logic is to claim that, because of the many 

Quranic entreaties to be kind to the orphans and the poor, Muslims are ordered to create these 

strata of the population if they were not by default there. But even if one accepts this kind of 

twisted logic, one would still find no evidence that authority, must be a caliph in the way 

traditional scholars have conceived of him. It may very well be a quite open-ended mandate.  

More radically, ‘Abd al-Raziq argues that the Prophet himself had no secular authority of 

any kind. His authority stemmed from his message, which was exclusively spiritual and has 

nothing to do with any mundane form of power exercise. It is true that because of his role as a 

spiritual leader that he, like many important leaders in any community, took over secular 

functions. But that is the consequence, not the essence of his message. Unlike kings and 

prophets, such as Sulayman and Dawud— but precisely like Jesus and Moses—Mohammad was 
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a nabi (a messenger), not a malik (a king). In that capacity, no one could be his deputy after his 

death, nor could any forms of leadership be justified in reference to some secular capacity in 

which the Prophet acted.73  

Although ‘Abd al-Raziq’s views were a collage of many of the views already circulating 

the Arabic intellectual sphere, his work presented the second most significant shock to traditional 

Islamic sensibilities after the emergence of Europe. This has to do, in part, with the context, as it 

arrived right after the abolishment of the khilafa. But it has more to do with the fact that ‘Abd al-

Raziq was an insider, someone conversant in Islamic legal sciences. And this is why it seemed 

more threatening in the eyes of the conservative establishment than the works of Amin, which 

contained all the ingredients of ‘Abd al-Raqiz’s thesis.  

‘Abd al-Raziq’s cause célèbre did not go without an answer. Many of those who replied 

to ‘Abd al-Raziq were from the traditional establishment of fuqaha, and they invariably focused 

on the most vulnerable aspects of his argument, namely that Muhammad was but a spiritual 

leader, and that the nation created after him has much to do with the desire of his companions to 

erect a state, and less to do with any faith-based commandment.  ‘Abd al-Raziq’s work was read 

as a part of a larger conspiracy to strike the last remaining symbol of Muslim unity. He was 

therefore declared a heretic.  

Resuscitation and eulogies 

One respondent who shared with ‘Abd al-Raziq a lineage to the school of ‘Abduh took a 

slightly different approach. This respondent, Rashid Rida, was eager to show, like other 
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traditionalists, that khilafa is the default Islamic governance.74 He was, however, more interested 

in the pragmatic impact of abolishing the caliphate. Such concern led him to suggest what he 

believed was practical ways to reconstitute it.  

Rida: Khilafa as a cognitive dissonance 

Rida’s book, al-Khilafa, which was written over an extended period, was not entirely a 

response to the abolishment of the khilafa. It is, however, one of the most important documents 

of the period dealing with the issue. The book consists of two parts. The first part provides a 

theoretical defense of the khilafa, not unlike those found elsewhere in the classical works of fiqh. 

It nonetheless has much to concede to ‘Abd al-Raziq's work. Rida acknowledges that Muslims 

have early on deviated from the shura-based system of the caliphate. That deviation led of course 

to the rise of tyrannical dynasties.  Unlike traditional Sunni scholars, Rida draws a very 

unflattering portrait of the head of the first Umayyad dynasty, Mu‘awiya b. Abi Sufyan. He 

accuses him of opposing a legitimate caliphate, ‘Ali b. Abi Talib. His opposition was not the 

result of a genuine lapse of ijtihad, as Sunni thought has for long maintained. Rida sees it rather 

as the product of his penchant for power.75  

Even worse, Rida considers Mu‘awiyya to be the first caliph to use coercion to obtain a 

pledge of allegiance (bay‘a) for his son. Rida believes that this step had enormous ramifications 

for the evolution of Muslim political thought and in fact their civilization as a whole. It is 

                                                           
74 Rida rebukes the work of ‘Abd al-Raziq 1) for its reliance on many Western sources and some recent Turkish 

secular these; 2) for its eschewal of primary Islamic sources of Sunna, as it did not feature anything from Bukhari, 

Muslim, Malik or Ahmad, or any of the sunan books; and 3) for its reference to the literary works that are not 

regarded as sources of high legal value. He, for example, cites al-Aghani and al-‘Iqd al-Farid. See Rashid Rida, “al-

Islam wu’usul alhukm” al-Manar, vol. 26 n. 3, (July 21, 1925), 231.  

75 Rashid Rida, Al-khilafa (Cairo: Mu’asasat hindawi li-ta‘lim wa al-thaqafa, 2012). 
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important to acknowledge that this is not a very easy position to take. But it is equally important 

to note that it is not all that unusual, for much of reformist thought rests on a notion of early 

deviation in Muslim history.  

The second section issues a plea for the Ottoman military leaders to appoint a caliphate, 

and suggests a few steps to ultimately arrive at that goal. Conscious of the complexity of the 

issue, and the clear division within the old body of the Ottoman Empire, Rida recommends the 

creation of an institution in a neutral territory, perhaps in Mosul. This should help mitigate 

national rivalries between the Arabs and the Turks and allow the institution to serve as a bridge 

between these Muslim populations. The leadership of this body should consult with those who 

‘loosen and bind’ (ahl al-hall w-al ‘aqd) across the independent parts of the Muslim world. The 

immediate goal was to arrive at an alternative form of cooperation between the central authority 

in Turkey and the rest of the Muslim world.76  

Rida’s advocacy of this arrangement is revealing. Unlike other scholars, Rida was not 

dogmatic in his defense of khilafa and his primary motive was not the safeguarding of the 

structure or the resurrection of the form. What is imperative in his view is to prevent the 

fragmentation of Muslim power and stem the weakening of their stance vis-à-vis Europe. It is 

clear, that Rida sensed that the khilafa was lost at least in the form that it had been surviving. It 

was also clear, from numerous proclamations in al-Manar, that he never considered the Ottoman 

empire to be a caliphate in the proper sense. He has seen it as a khilafa of necessity.77 There is an 

implication to that belief. If Muslims have lived without a proper khilafa, since the bay'a of 

                                                           
76 Ibid. 

77 See for example, Rashid Rida,”khilafat al-Taghalub wal baghy bilquwwa,” al-Manar, vol. 24, n. 1  (June 21, 

1925), 38.  
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Yazid, then the end of the Ottoman caliphate is not as calamitous as it would seem at a first 

glance. What would truly shifts the tide of history is a true reform. Rida would not have expected 

fiqh or fuqaha to provide much help in realizing that goal. Fiqh, Rida contends consists of simple 

rules for rituals and governance. It is not one of its subjects to institute a reformative revolution, 

nor to affect a political or social renewal. The true spirit of reform and renewal is in the Qur'an 

and the Sunna of the Prophet and his way of life.78  

Although Rida defended the legitimacy of the caliphate, citing textual indicants and legal 

consensus, he was keen to illustrate that the umma is the source of power. The caliph is there 

simply to ensure the protection of its interests, and the umma could dismiss him should he stray. 

Although he was not clear on who must be consulted, Rida strongly emphasized the primacy of 

the shura.  Rida did refer to the ahl al-hall w-al ‘aqd (those who loosen and bind), to 

representatives of the umma and to some form of intikhab. Intikhab could refer to voting or other 

forms of selection.79  

It is important to impress that, in the wake of the abolishment of the khilafa and the 

publication of ‘Abd al-Raziq’s thesis, Rida's personal activism and legal discourse pointed in two 

different directions. At the level of legal discourse, Rida affirmed most of the traditional views 

on the khilafa. Although he was vague, like ‘Abduh, on the concept of the dual mandate of the 

caliph (ri’asat al-din wa-l-dunya), he did at this juncture invoke, quite uncritically, all the 

traditional definitions of the role of the caliph. His lack of criticism could be taken as an 
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approval. He also affirmed that the caliph is a central symbol of unity. Yet, he departed from the 

traditional consensus in a few respects.  

Rida’s rage against the detractors of khilafa, should not distract us from a small 

incremental change from traditional juristic positions, which is critical to the story at hand. 

Unlike traditional scholars, he saw a greater role for the umma. Bay‘a is, in his view, a legally 

circumscribed procuration, not an open-ended one. This did not only go against all traditional 

legal conception but it also went against the established legal consensus of his own time. The 

Islamic Conference on khilafa, which was held in May of 1926, was clear on this point. It 

maintained that the bay‘a of the caliph is not a simple procuration, where those delegating 

authority can limit the scope of the authorization. The bay‘a of khilafa they stressed is global and 

cannot be restricted.80   

At the level of practice, Rida changed little in his approach. He had early on created the 

Ottoman Shura Association as an inclusive platform, where all subjects of the Ottoman empire—

irrespective of faith--militate for a constitutional government. And when he gave up on any hope 

to affect the change through the corridors of power in the Ottoman empire, he organized a new 

party, calling for the decentralization of the empire, and for giving a greater autonomy to the 

different regions. In the immediate aftermath of WWI, Rida contributed to the drafting of the 

bylaws of a constitutional monarchy in Syria. It is true that after the abolishment of the khilafa, 

he offered a theoretical defense of the system. Moreover, he called for an Islamic conference in 

Cairo to look at the issue of the khilfa and would later hail the rise of the Saudi state as a possible 

alternative to the lost Ottoman khilafa. But it was clear from his advocacy elsewhere (in Lebanon 
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and Syria for example), that he was willing to settle, at least, in the short term for a government 

with a representative system and a clear social contract .81 He had no qualm supporting close 

cooperation between Christians and Muslims in Lebanon and Syria, and was not at all aversive to 

working with some secularists in Egypt. Nor did Rida have any issue acknowledging that 

Muslim’' growing consciousness of the value of shura was triggered by the encounter with the 

West—a process to which fiqh and fuqaha contributed very little.82  

This split between praxis and theory in Rida’s reaction to the fall of the caliphate is not 

hard to explain. While Rida’s teacher and the most notable personality in the revivalist 

movement, Muhammad ‘Abduh, had to write in defense of Islamic concepts of governance 

against secular and mostly non-Muslims (such as Renan and Farah Antoun), Rida faced, with 

‘Abd al-Raziq, a different challenge.83 ‘Abd al-Raziq’s work was not an attack on Islam, nor a 

charge that Islam was theocratic. It was rather the opposite. His argument was that Islam was a 

spiritual message that has been politically misrepresented throughout history. ‘Abduh himself 

had contributed to that feeling, and so had Rida. ‘Abd al-Raziq was also arguing in a different 

context. When ‘Abduh responded to Farah Antoun, the structure of khilafa was still a feature of 

Muslim public life, although its influence and territorial hold was rapidly receding. The paranoia 

that the abolishment of the caliphate generated in 1923 created an intellectually contentious 

environment that ‘Abduh did not have to face. 

                                                           
81 See See Rishi Rida, “al-Islam wu’usul alhukm” al-Manar, vol. 26 n. 4, (August 19, 1925). 

82 Ibid. 

83 Rida cites the fact that ‘Abd al-Raziq is trained in al-Azhar and is from a well-known family with  long tradition 

of Islamic scholarship to stress how serious this problem is. See Rashid Rida,“al-Islam wa’usul alhukm.”  al-Manar, 

vol. 26, n. 2 (June 21, 1925) 101.  Elsewhere he describes the attack as more dangerous than all the attacks that have 

ever been carried out by the enemies of Islam. Rashid Rida, “al-Islam wa’usul alhukm.” Al-Manar, vol. 26, n. 3 

(July 21, 1925). 231. 
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In his days, ‘Abduh was passionate in the defense of the Islamic political system, a 

remnant of which continued to exist until his death.84 Although the Ottoman Empire’s influence 

had significantly shrunk, its rapid undoing was not a source of fear for the Arab intellectuals of 

the era. The attitude towards the ailing empire vacillated between ambivalence and outright 

contempt. In short, change, especially along European lines, had not yet been seen as the enemy 

of revival. The focus was on shaking and changing the old paradigm; its educational norms and 

its political infrastructure. The enemy of revival was taqlid (blind imitation of the past) not the 

warm embrace of the new—although the latter had certainly brought with it its anxiety.85 

Moreover, ‘Abduh’s defense was projected to the outside and in theoretical terms that 

afforded him a distance and leisure his student, Rashid Rida, could ill-afford. It is the desire to 

maintain that distance that would ultimately prompt ‘Abduh to leave the political question 

altogether, not just to the vagaries of history but to God to settle it however He wishes.86 But 

Rida could not have left the matter to the vagaries of history. He had, like other conservative 

reformers of the period, to walk in two different tracks. In one track, he had to defend the legal 

heritage against local and foreign assaults. In the other track, he had to live and deal with reality 

as it was. Khilafa was no more a part of that reality, neither as a fact nor as a symbol. Against the 

onslaught of secularization, but more importantly against the ferocious wind of nationalism, 

                                                           
84 In a fatwa (in 1904) regarding the rights of a Muslim in a different Muslim territory, a mere year before his death, 

‘Abduh upheld the unity of the Muslim land and legislation. “It is well known that Islamic law/Shari’a is based on a 

single principle: that is, the obligation upon every Muslim to obey its regulations wherever he lands or travels… If 

he lands in a country, he should have the same rights as its people have. And he should similarly have same 

obligations. There should be no discrimination in this…The difference between lands does not entail a difference in 

this ruling.” ‘Abduh as cited in Muhammad ‘Imara, ihya’ al-khilafa: haqiqa am khayal (Cairo: Dar alshuruq, 2005), 

19.  

85 See the chapter on ‘Abduh in Kenneth Cragg, Counsels in contemporary Islam (Edinburgh: Edinburgh University 

Press, 1965). 

86 Ibid. 
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khilafa could only be maintained as a discourse. This would result in a cognitive dissonance 

between a dream of reviving an ideal system (a macro-vision), and a discourse legitimating a 

series of pragmatic moves (a micro-vison), whose undertaking increasingly makes the recovery 

of the ideal system more distant, unnecessary and impractical. The most recent advocacy of the 

rational state is in some sense an advanced attempt to reconcile this dissonance.   

‘Ali ‘Abd al-Raziq may have created a stir, and may have provoked many traditionalists, 

and hence bears some of the responsibility for triggering or in the minimum exacerbating the 

cognitive dissonance, which lies in fervently defending an irrecoverable system, while pursuing a 

pragmatism which undermines that very system. Be that as it may, ‘Abd al-Raziq made, albeit 

inadvertently, a considerable contribution to the processes of modern religious political activism 

in the Arab world. He argued that the enforcement of Islamic law and morality had, by and large, 

depended, not on those in positions of power, but rather on the work of ordinary Muslims. He 

argued that whenever Muslim military and legal powers waned in the past, Muslim morality 

continued to be upheld by the Muslim society irrespective of those facts.  

As mentioned earlier, the advocates of the rational states now welcome delegating the 

policing of morality to the society, as it unburdens their political platform from the usual pietistic 

considerations, which stand in the way of politics, as a clever—but not always principled—

negotiation with reality. This is all the more attractive in the era of democratic freedoms, where 

the Islamists could rely on the astroturfing of their educational and religious organizations to 

carry their vision in the public domain. In retrospect, therefore, one can argue that the advocates 

of the rational state, who continue to oppose ‘Abd al-Raziq’s central thesis (that Islam does not 

envision a state) publically, have tossed ‘Abd al-Raziq work from the door and brought it back 

through the window. In reality, however, it was the fall of the khilafa, the feeling that this official 
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symbol of unity had been removed, which impressed profoundly that the Muslim masses must 

now shoulder the task of protecting and furthering their faith in the new era. This feeling would 

translate into various and ongoing freelancing experiments. Of these freelancing experiments, the 

most notable, enduring, and representative of the cognitive dissonance of the era is the 

establishment of the Muslim Brotherhood and later on the Hizb al-Tahrir.  

The Muslim Brotherhood lean to the pragmatic side of this divide. Although the 

movement was clearly established in part in reaction to the fall of the caliphate, and in a sense 

dreamt of its revival in the end, the movement is based on a pragmatic attempt to invigorate 

Muslim life, and promote Islamic morality both in the public and the private domain. A quick 

review of the 20 principles that Banna outlined, illustrates that Banna did not stress the 

recuperation of khilafa. In fact, the word itself was not mentioned in the 20 articles. Despite the 

emphasis in the first article on the unity of the umma, the article neither refers to a khilafa nor 

invokes the traditional lexicon attached to it. The article instead speaks of watan (a homeland), 

dawla (a state), hukuma (a government) and umma (a nation). One can argue that the ultimate 

goal of that state is to re-establish a khilafa. But one cannot, and must not, overlook the clear 

politico-linguistic shift, where national and secular terms tended in general to supplant the 

religious discourse of government.  

Moreover, most of the Muslim Brotherhood’s key commandments do not focus on a clear 

political plan to revive the khilafa, nor on theoretical arguments for its reinstitution. What one 

finds instead is a regimented list of instructions. According to the movement’s core doctrine, a 

Muslim Brotherhood member shall endeavor to: 1) properly understand Islam; 2) be sincere; 3) 

reform his self, family, society, the government and the international status of the umma; 4) to 

perform jihad; 5) be ready to sacrifice everything for the sake of God; 6) be disciplined; 7) be 
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steadfast; 8) dedicated; 9) believe in the brotherhood of all Muslims; and 10) be confident in the 

leadership.   

Hizb al-Tahrir points to the opposite side of the divide, despite its belated arrival on the 

scene in 1953, at a time when the Muslim Brotherhood was in a crisis. From the onset, the party 

defined itself almost exclusively as a political party—a line the party has since maintained. This 

singular interest in politics stands in a stark contrast to the global and comprehensive nature of 

the Muslim Brotherhood's message, which seeks to vivify Muslims' life in all spheres of 

civilizational activity: culture, education, spirituality, and politics. In contrast to that message and 

its long term plan of subject conditioning towards a goal, whose overall parameters are not 

simply political, Hizb al-Tahrir's mission is to work “within the Ummah and together with her, 

so that she adopts Islam as her cause and is led to restore the khilafa and the ruling by what Allah 

(swt) revealed.”87   

Even though Hizb al-Tahrir has made no progress towards the achievement of that goal, 

nor set clear benchmarks to measure its progress, the rhetoric of a khilafa restoration, which it 

championed, continued to co-exist with the long-term, pragmatic, and cautious approach which 

the Muslim Brotherhood advocated. This strand of Muslim thought, which Hizb al-Tahrir 

ultimately represented, has not indeed gained momentum since the fall of the khilafa, and it does 

not appear that those who championed it expected it to yield a great success. The road, which the 

work of Rida charted, was more of a rhetorical defensive shield meant to mitigate the immediate 

psychological trauma from the debacle of the khilafa. The belated arrival of the Hizb al-Tahrir 

                                                           
87“Hiz al-Tahrir: Ta‘rif,” last modified ? ,http://www.hizb-ut-tahrir.org/index.php/AR/def#غاية_حزب_التحرير. 
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and its allure in the second half of the 20th century is a by-product of the crisis that the pragmatic 

platform faced, especially as a result of the clash between the state elite and the revivalist trend.  

This unanticipated clash created a wide sense of disillusionment, which the establishment 

of Hizb al-Tahrir, Qutb's Milestones and Abu al-A'la al-Mawdudi's Islamic way of life tried to 

respond to. That disillusionment constitutes the third most important shock to which the Islamic 

revivalist movement responded, and whose implications we will discuss later in this chapter. It is 

prudent however to make four qualifying remarks about the place of the cognitive dissonance 

(highlighted above) in the evolutionary trajectory of Islamic political thought. Firstly, it is 

generally clear that—with the exception of Hizb al-Tahrir and the movement of Hijra and 

Takfir—all other reactions, even the 'radical' hakimiyya of Qutb, did not exhibit a sentiment in 

opposition to the one palpable in Rida’s work. In other words, none of these efforts contradicted 

the conclusion that the khilafa is very distant, if recoverable at all. This is the same sentiment 

that furnished the raison d'être of the Muslim Brotherhood and ultimately defined their modus 

operandi.  

Secondly, all significant Islamic organizational and intellectual efforts (again with the 

above exceptions and some radical Qutbian proclamations) have remained faithful to the wisdom 

crystalizing in the immediate aftermath of the khilafa abrogation. That is to say, that all the 

groups emerging after 1926, were committed—of course, to varying degrees—to a long term 

effort of revival, where political change is simply one—and by far the least pressing element--of 

a wide range of reformations needed in the Muslim world. Thirdly, the most cohesive and 

multipronged efforts to affect these reformations were undertaken by the movement of the 

Muslim Brotherhood or by groups and personalities which originated from, or ultimately joined 

the movement.  
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Possible incarnation? 

Finally, while a number of rationalizations, including those outlined in Rida’s works and 

the final conclusions of the Islamic Caliphate Conference of 1926, contributed to the overall 

spirit of the moment, the work, which best expresses the sentiment of the period is Fiqh al-

Khilafa  of ‘Abd al-Razzaq al-Sanhuri. ‘Abd al-Razzaq al-Sanhuri is the father of modern Arab 

civil law. He contributed to the drafting of the civil law as well as the constitutions of several 

Arab countries, including Kuwait, Iraq, Egypt, Syria and Libya. While Sanhuri became famous 

for his career as a legal expert, working for various governments, it is his PhD dissertation that is 

most relevant to our topic. This work, which was first published in French in 1926, translated 

piecemeals in the Arabic press and then translated into a book,88 is divided into two main parts. 

Sanhuri examines in the first part the place of khilafa and its laws in traditional Islamic works, 

and then devotes the second half to outlining at the practical ways to deal with the legal vacuum 

created by its abolition.  

In both sections, Sanhuri presented a few ideas that subsequently came to garner a wide 

acceptance. Firstly, he argued that a divergence between the khilafa as an ideal and khilafa as a 

practice has not been seriously considered by Muslim legal theorists. Khilafa, as the concept of 

one nation and one state, was an ideal that had only a fleeting presence in the Islamic history. 

Much of the history was that of a nation with multiple states, the most enduring example was that 

of the concurrence of the Umayyad caliphate in the Andalus and the Abbasid one in Baghdad. 

And beyond that there was often semi-independent sub-states to which the central khilafa had to 

outsource certain aspects of its sovereignty. As a result, different arrangements of khilafa existed 

                                                           
88 ‘Abd al-Raziq al-Sanhuri, Fiqh al-khlafa wa’tatwiruha litusbiha ‘usabat ummam sharqiyya, Tawfiq al-Shawi and 

Nadia al-Sanhuri, eds. (Manshurat al-Risala, 2000). 
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at different times. Traditional fiqh accepted, and adapted to, these deviations from the norm.  

Modern fiqh has likewise to find a novel way to theorize a khilafa compatible with the regional 

and national aspirations of the period. To theorize a khilafa in the post-traditional age of khilafa 

is what Sanhuri devoted the second part of his work to. 

Secondly, rather than limiting political fiqh to a restricted notion of imama, which deals 

exclusively with political matters, Sanhuri calls for a more expansive fiqh of governance which 

includes civil liberties and the global principles regulating the work of the legislative branch. 

These tend typically to be scatted in traditional Islamic legal works in different chapters on 

substantive law (furu‘). This fiqh of governance should remove all the questions pertinent to 

governance from theology sections, where they have been traditionally treated. This allows the 

question of khilafa to be treated as a question of furu‘ (substantive law) rather than a question of 

kalam.89 This marks a further step in the trend of placing matters of governance in non-binding 

areas of human ijtihad.  

Thirdly, Sanhuri suggests that ijma‘  (legal consensus) should be used as a medium to 

reinvigorate fiqh and promote tajdid. He uses ijma‘  in a particular sense. By ijma‘, Sanhuri 

doesn’t speak of a precedent legal consensus of Muslim scholars which has become finality in 

fiqh. He rather deploys the term as a legal device to denote a moment of convergence between 

legal thinking and customary practices. This ijma‘ becomes a point of legal concurrence in a 

certain spatiotemporal context. That process can be replicated to reach a new consensus in 

harmony with a new set of socio-economic and political circumstances.90  

                                                           
89 Ibid, 63 

90 Ibid. 
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Even though he defines ijma‘ as a popular expression of the divine will, he appears to 

suggest that this legal divine will is subject to change. This seems consonant with Sanhuri’s view 

elsewhere that Qur’anic injunctions are of two kinds. There are those which are constant, and 

those which are conditional. The first category tends to be personal, whereas the second one 

tends to be public in nature. In respect to the first category Sanhuri opines that “all rules in the 

Qur'an pertaining to the relationship between the Creator (khaliq) and the individual (makhluq) is 

of general nature and is therefore not subject to change.”91 He believes injunctions of these sort 

are what referred to in the verse (Q. 5:3). “Today, I have perfected your religion for you and 

bestowed my full favor on you.” Everything else, falls in the second category, which is subject to 

change and hence open to unbounded rational activity.92  

Furthermore, since Sanhuri wishes to first equate ijma‘  with ‘urf , and then supplant it 

with the latter as a legal source, he has no qualm envisioning an ijma‘  of people, not just of legal 

scholars. Sanhuri defends his promotion of ‘urf   to a status of ijma‘  by invoking Malik’s use of 

'amal. Likewise, he promotes his notion of a popular ijma‘  by reference to a presumably similar 

opinion by the 10th century Maliki theologian, al-Baqilani. These three previous steps, namely 

downgrading the status of imama from a subject of theology to one of substantive law, 

considering ijma‘  a form of divine will, and supplanting ijma‘  with ‘urf , lead to two 

interrelated logical conclusions. The first conclusion is that ‘urf  is a form of divine will. A true 

imama (in terms of appointment, procedures and prerogatives) is then one that enjoys a popular 

concurrence. That is to say, that the true imama is one that reflects a certain ‘urf . The second 

                                                           
91 Nadia al-Sanhuri and Kamal al-Shawi, 'Abd al-Razzaq al-Sanhuri min khilal awaraqihi al-shakhsiyya, (Cairo: Dar 

al-Shuruq, 2005), 169.  

92 Ibid. 
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conclusion follows from the first. Since ijma‘  is just a temporary legal concurrence, instituting 

or constituting a ‘urf , then khilafa cannot remain a frozen set of structures, concepts or 

procedures. It must evolve to match socio-economic conditions.93  

The above arguments and their logical conclusions, taken in their totality, free a space in 

Islamic theology for the rising creed of the nation, and its geopolitical incarnation in the state. 

Sanhuri does not leave this matter to induction or inference. He stresses throughout his work the 

need to vacate that very space. On one occasion, Sanhuri cites necessity, which in his words 

permits ‘multiplicity’ of loyalty and governments. In other times, he emphasizes that “it is 

imperative to take into account the national orientations (al-tawajuhat al-qawmiyya)...in order to 

give each country some form of autonomy.”94  

‘Abd al-Razzaq al-Sanhuri’s doctrinal overture to accommodate qawmiyya demotes but 

does not fully remove khilafa from consideration. For that reason, he had to create his own 

theory of it. His new khilafa is an interstate organization, with a consultative mandate to look 

after the interests of the people of the Orient. It consists of a few legislative and advisory bodies 

but does not have any executive power. Some have argued that the Islamic Conference 

Organization was inspired by that idea.95  Whether it was inspired by Sanhuri’s new notion of 

khilafa is not clear. What is clear, however, is that such organ did not come to light until 1969.  

Sanhuri would not have expected his khilafa to come to fruition in his life time. What appeared 

                                                           
93 Al-Sanhuri, al-Khilafa. 

94 Ibid, 340. 

95 See the foreword of Tafwiq al-Shawi where he asserts that the book has contributed “to the march of our 

generation to create the Islamic Conference League Organization and the Muslim World League and many other 

organizations and networks…The book [constituted] in my view the initial spark that sets off this unification 

movement, at the popular and governmental level, in the Muslim world.” Sanhuri, al-Khilafa, 12.  
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possible in his time and with the premises he has accepted was either a process of gradual 

Islamization of the nation or a national secularization of Islam through the aegis of the state. The 

latter seemed more likely. These weren’t just the heydays of Westernization. But they were also 

the days when the prophets of pharaonicism,96 and other iterations of nationalism elsewhere, 

enjoyed a large and mostly uncritical audience.  

Sanhuri hoped to take the first approach by cautious codification of Shari‘a in ways that 

make it applicable to non-Muslims. To achieve that goal, he theorized that separating legal 

principles connected to rituals from those of practical legal implications, and then removing the 

religious rationales invoked in their stipulations would ensure their acceptance and applicability 

to all citizens. Rituals and legal and ethical commandments, which are inseparable from religious 

ordinances, must be henceforth left outside the legal code. Conscientious Muslims would still 

practice these in their personal lives. Although Sanhuri contributed much to the legal culture in 

his home country, Egypt, and a score of other Arab states, his detractors note his extensive 

reliance on the French law.97 He has acknowledged and justified his exclusion of Shari‘a  in 

number of curious ways. Sometimes, he cites his interest in safeguarding Shari‘a  from the 

impurities of law. At other times, he references the need to keep the theoretical consistency of 

the civil law: 

In drawing from Islamic fiqh, one must ensure the consonance between these laws 

and the general legal principles of the civil law, in its entirety. It is not acceptable 

                                                           
96 See, for example, Abu Islam ‘Abdullah, Anbiya’ al-fir‘awniyya min lutfi al-sayyid ila taha husayn (Cairo: Markaz 

al-tanwir al-islami, 2004). 

97 See for example, Najmaldeen K. Karim Zankt’s criticism of Sanhuri’s arguments about usury. He accuses him of 

contradiction and of talfiq.  Najmaldeen K. Karim Zankt, “Contemporary attempts to harmonize usury with Islamic 

law: A study of al-Sanhuri’s civil code.” Arab law quarterly 30 (2016) 72-89. 
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to take laws from fiqh which contradict one of these legal principles, lest the 

harmony and consistency of the civil law is tainted.98   

Sunhuri’s detractors go even further. They allege that, instead of introducing Islamic 

concepts into the legal code in these Arab countries, Sanhuri did the opposite. They point in 

particular to the Iraqi and Syrian cases, where the Hanafi school was the main source of the law.  

Sanhuri substituted Hanafi fiqh with French law. While examining the veracity of these claims is 

not directly pertinent to our purpose here, it is not at all clear that Sanhuri would have been 

successful had he tried to Islamize—incrementally or at once—any of these systems.99  For one, 

the overall atmosphere, in the halls of power, was not conducive to a revivalist project of that 

nature. The Islamist wind, which would later deploy the power of the masses to stress legal 

reforms, had not begun to blow. More importantly, as a technocrat, Sanhuri, has little leverage to 

push for legal reform, along Islamic line. In fact, he would eventually be dismissed by the 

                                                           
98 ‘Abd al-Razzaq al-Sanhuri, al-Wasit fi sharh al-qanun al-madani al-jadid, vol. 1 (Cairo:  1970), 61. 

99 In his lengthy article discussing Sanhuri’s project of reviving Islamic law and the criticism directed at him, Enid 

Hill provides an explanation for why Sanhuri’s project did not seem sufficiently Islamic at the popular level and in 

the eyes of his more conservative Islamist audience, but seemed at the same time unsettling for his secular 

interlocuters. He considers why Sanhuri himself did not find his contribution to the legal code in Egypt and 

elsewhere Islamic to the degree he would have liked. Hill’s contends that Sanhuri did not believe that Islamic law 

could have been immediately reformed. The period of stagnation in its history had stymied it progress, and thus 

placed it out of touch with the legal needs of its people. The revival has then to go through at least two stages at the 

theoretical level, and two parallel stages at the pragmatic level.  On the theoretical plain, Islamic law has to be 

scientifically examined to reveal its sources and its methods but also its evolution within its own logic. In tandem, it 

must be examined in a comparative manner with the modern legal systems, in view of their sources and evolution, as 

they respond to legal needs over time in their contexts. The second stage is the actual process of trying to establish 

an informed and practical Islamic law, which is authentic to its logic but also theoretically and practically informed 

of the legal needs of its environment. On the practical level, Sanhuri’s project is primarily national and secular in the 

limited sense of not believing that the Islamic law should be viewed as religious, although the foundational sources 

must and will continue to be Qur’an and Muslim legal stipulations.  Both of these attitudes, Hill contends, do not 

contradict Sanhuri’s attempt to Islamize the legal code. Since the national environment is Islamic (both legally and 

socially) adapting the law to meet legal needs is a first step toward Islamizing the system. This complex project 

however placed Sanhuri at odds with his environment, which demanded a more explicit and immediate Islamization. 

This is why he was opposed in his early years by the Muslim Brothers and secularists of the Wafd at the same time. 

For further detail see, Enid Hill, “The place and significance of Islamic law in the life and work of ‘Abd al-Razzaq 

Ahmad al-Sanhuri, Egyptian jurist and scholar, 1895-1971.” Arab Law Quarterly vol. 3, n.2  (1988). 
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military government of the Free Officers, not for promoting Islamic law, but for advocating an 

independent judiciary.  

What Sanhuri, Rida and a host of other Muslim legal scholars, suggest, as a solution in 

the wake of the khilafa debacle, is a long term, steady and wide-ranging effort to educate, unite 

and mobilize Muslim masses to protect whatever remnants of their power (ethical or political) 

they could. This is also what ‘Ali ‘Abd al-Raziq hinted, despite his opposition to the notion of 

Islamic power. His assertion that the masses—independent of governments—have over the ages 

preserved the moral mission of Islam, is consonant with that spirit.  Such a moral mission 

constitutes some level of power exercise, defined in a broad sense. The ultimate implication of 

all this scholarship is the realization that only a mass movement, not scholarly treatises—

important as these maybe—is what was wanting.  

That that feeling was widely accepted is amply demonstrated in the number of groups 

that emerged during this period. The immediate period after the abolishment of the khilafa 

witnessed the birth of three populist movements, which would project a considerable leverage in 

local Egyptian politics in the 1930s. The Young Muslim Association (YMA) was established in 

1927; the Muslim Brotherhood (MB) in 1928, and Young Egypt (EY) in 1929. Iraq and Syria 

also witnessed a proliferation of similar groups: The Iraqi version of the YMA appeared in 1928; 

Syria's Hidaya Association founded in 1930, whereas Jam'iyyat al-tamaddun al-Islami rose in 

1932. The latter is the precursor to the local branch of the MB.  In North Africa, the Algerian 

Association of Muslim Legal Scholars and the Association of North African Muslim Student 

Association were founded in 1931 and 1927, respectively.  
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That which lives in human action endures 

Of these groups, the movement that would have the most impact and garner the most 

support is the Muslim Brotherhood. It shared with other Islamic organizations of the period, a 

vision to revive Islamic life. But, unlike many of these groups, which invariably had a solitary 

focus on promoting a life of virtue at a time of great cultural dislocations, the Muslim Brothers 

started from the beginning with a more ambitious platform. They sought to turn a synthesis of all 

the ethos of Nahda into a living and breathing society. It attempted to turn into practice all the 

ideals that Afghani, ‘Abduh, Rida and a number of reformers and legal scholars of the era had 

theoretically postulated, imagined but could not quite bring to life.  The founder, Hasan al-

Banna, had a vision of a movement with a Sufi heart, without a disconnect from the world; a 

Salafi mindset, without dogmatic literalism; a juristic intellect, without pedantry; and a political 

ambition, without unscrupulous opportunism. In an ideal world, Banna would have also wanted 

to see the intellectual credentials of the Azhar reinforced by the spiritual strength of the Sufi 

orders and the practical inclination of Islamic movements.  That would have ensured the rise of 

an Umma without a parallel; ‘a nation that orients, but is not oriented, leads but is not led, and 

impacts but doesn't get impacted by others.’ Banna would work tirelessly to recruit as many 

members of the traditional class of fuqaha’ as well as Sufi leaders in his movement. This 

diplomatic overture is a new development, in contrast with ‘Abduh and Rida’s unflattering views 

of Sufi orders and—even harsher—views of the fuqaha’ class. This direction in the Islamist view 

will generally endure.100    

                                                           
100 Hasan al-Banna, Mudhakirat al-da‘wa wa-al-da‘iyya. Cairo, Ikhwanonline.com, ?. PDF e-Book 
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From an early moment, Banna sought to level the emotional and intellectual barriers that 

had turned the followers of the four Sunni legal schools into ardent partisans. Banna cites in his 

memoirs one of his attempts to push people beyond the structure of madhhab:101  

One night I noticed a strange spirit, which incites divisiveness and dispute. Each group at the 

Halaqa had gathered on one side of the mosque... then a man emerged from their midst. He said, I 

would like to ask you about the invoking the intercession of the Prophet (mas'alat al-tawassul). I 

said maybe you do not want to ask me about this issues only. Maybe you want to ask me as well 

about the prayer (nafl) after adhan and reading of kahf on Friday... and about whether Sufi 

remembrance (dhikr) halaqa is a sin or rather something that brings you closer God. I continue to 

cite cases of khilaf,  has been a source of tension in the community... I know dear brothers that the 

premise of the question is to divulge to which school I belong....but I explained to them how this 

knowledge is useless... these matters have been a source of tension in the umma for hundreds of 

years and continue to be so. But what [we know for a fact] is that Allah accepts from us love and 

unity, and dislikes for us differences and disunity. My hope is that you will pledge to God to leave 

these [furu'] matters aside and focus on learning the sources and general foundations of the faith, 

to practice its akhlaq and to respect its decorum...We can then do the obligations and perform the 

sunnan and leave legalism and pedantry until we have healed our hearts, and are driven solely by a 

desire to know the truth, not to score victories for our respective camps.      

Banna approvingly mentions that his effort was a success, since “they began to review 

the position of each other, and then realized that the religion of Allah is too vast, but equally too 

clement, as to be defined by the mindset of a person or a group. And that all believers must 

solemnly defer to the judgement of Allah, His messenger, the community and their imam—if 

there is a community and an imam.”102 This notion of moving across or beyond the four schools 

                                                           
101 Ibid, 78. 

102 Ibid, 79. 
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of legal thought had been introduced by both ‘Abduh and Rida. But with Banna this idea has 

taken a more mature course. Banna knew that the power of rhetoric cannot eliminate centuries of 

legal partisanship. He, however, felt that since the majority knows little about their schools’ 

positions on most subjects, a room for collective work to face unprecedented challenges is 

possible. The determination of whether a course of action would have been the proper Hanafi, 

Hanbali, Maliki or Shafi'i position could be deferred until further inquiry is made. It is possible 

then, within that waiting period, to mitigate the spirit of partisanship by invocation of the Islamic 

ethos of brotherhood.  

Moving past madhahib is not Banna’s only innovation. Banna has defined the 

movement's most injurious obstacles as 1) colonization, 2) personal and political fueds, 3) usury, 

4) foreign companies, 5) imitation of the West, 6) positive law, 7) atheism and intellectual 

anarchy, 8) sexual permissiveness, 9) moral corruption, and 10) weakness of leadership and 

absence of scientific methodology. The antidotes to these ten insidious problems are: 1) unity, 2) 

freedom, 3) zakat, 4) promoting national projects, 5) respecting nationalism, 6) adhering to Islam 

laws, 7) consolidating Islamic belief, 8) implementing Islam hudud, 9) strengthening moral 

character, and 10) emulating the life of the Prophet.103  

A closer look at these items illustrates some changes in the political discourse from the 

early Nahda and especially from the emotionally charged atmosphere in the immediate aftermath 

of the abolition of khilafa. Despite evident Islamic demands, such as the call to revive Islamic 

ethos, to consolidate faith, to adhere to, and implement Islamic laws, and to walk in the footsteps 

                                                           
103 Hasan al-Banna, Mudhakirat al-da‘wa wa-al-da‘iyya. 269. 
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of the Prophet, there is no call to reconstitute a khilafa or an Islamic rule of any international 

significance. In its place, we find a call to respect nationalism, to value freedom, and unity.  

That Banna was opposed to atheism, to moral decay, to unbridled permissiveness, and to 

foreign occupation is clear, and that these positions are based on clear Islamic ethos is also 

beyond doubt. But it is now beyond doubt as well that the promotion of Islam is to take place 

within and under the aegis of the local state. This doctrine is clear in Banna’s use of petitions, 

which he wrote prolifically from the mid of 1930s onwards, to almost all Muslim governments, 

as well as to foreign diplomats. These petitions always outline a set of political demands, often 

prefaced with a reminder of the addressee’s mandate to fulfill these demands.  

 A letter sent to the Prime Minister, Mustafa al-Nahhas Pasha, on the June 14th, 1936, 

provides a good example of these petitions.104 The occasion was a visit to Turkey, during which 

Nahhas Pasha lavishly praised Kamal Ataturk. After some elaborate politeness and praise, Banna 

reminds Pasha that it is unbefitting of him--as a Muslim leader-- to praise a man who has not 

only dedicated his life to laïcitée but has—more ominously-- turned his back on the Orient as a 

whole. At no point does Banna question the authority of the Prime Minister, nor suggest that his 

actions have rendered him unfit to lead. Banna addressed Nahhas Pasha frequently with the 

Arabic title dawlat al-ra’is—your excellency Mr. President. Nor does Banna question at any time 

the sincerity of Nahhas’ intentions. His fear has to do with how ‘those controlled with unbridled 

whims’ may use these statements to validate their position. Banna’s request was quite simple and 

specific. The Prime Minister should issue an explanatory statement to clarify his position.    

                                                           
104 Ibid. 265. 
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In a lengthier letter to Muslim leaders in August of the same year, Banna puts forth fifty 

demands, before the ‘kings, Emirs, Muslim statemen, members of legislative organs, Islamic 

movements, wise and concerned Muslim men.’105 These demands should, in Banna’s view, lay 

the foundation for the Islamic work in this tumultuous period of world history. They cover three 

principal areas: politics, social and scientific aspects, and economics. On the political terrain, 

Banna's demands fall into three categories. The first category addresses ethic and good 

governance. In this section, he demands enforcing Islamic work ethics and fighting fiscal 

corruption and nepotism.  The second category is strengthening the unity between Muslim, 

especially Arab countries, in order to be in position to think seriously about the lost khilafa. The 

last category is a request to assign a quota in military and administrative appointments for Azhar 

graduates.  

In social and scientific spheres, Banna’s recommendations centered on promoting 

women's rights in concordance with Islamic—not Western—worldviews, prohibiting usury, 

gambling and prostitution, facilitating marriage, increasing local fertility rates, improving the 

health system, reforming education, stemming the encroachment of Western values on local 

traditions, reforming the press, and pressing the importance of teaching Islamic history. On the 

economic side, Banna demanded the organization of the collection and distribution of Zakat, in 

order to take care of the sick, orphans, widows and the elderly; improving the living conditions 

of low-waged employees; bettering the lots of the locals from contracts with foreign companies; 

and finally a better exploitation of untapped natural resources.  

                                                           
105 Ibid. 270. 
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In general, these petitions allow us to determine the assumptions that undergird Islamic 

activism at this period. These are now in order. Banna assumes, rather than questions, the 

national paradigm in existence. Banna also accepts rather than challenges the authority of 

Muslim kings and emirs. Both aspects are taken now for granted, without any need for elaborate 

arguments. The questions about what makes rulers or states Islamic is not relevant yet to the 

modus operandi of the Islamic movement. Seeing no need to invoke those aspects, Banna writes 

with good faith. Yet, despite being too keen to maintain decorum—cajoling rather than 

criticizing—various levels of leadership in his environment, Banna’s overall tactics (petitioning 

being just one) reveal a belief that popular pressure is central to affecting an incremental change 

in Muslim body politics, at the national level. From this follows an important corollary doctrine. 

The few political references to Muslim political unity presume that the solitary road to 

serious reform goes through a popular, national and interstate collaborative. This road can, at 

some advanced stages, allow one to seriously think of the loss of khilafa. However, that point is 

not only distant, but the conclusions that could be drawn once there have to be defined by reality, 

not by a priori sets of beliefs. Finally, these petitions continued to mirror the binary identity 

(oriental and Islamic) which has appeared in the work of ‘Abduh, Rida, but more clearly in the 

work of Sanhuri. Banna adds a third element that will grow in importance in the following 

period. This element is Arabic identity. This must not be confused with earlier invocations of 

Arabs as a separate ethnicity, which wasn’t always tied to overt national ethos of sovereignty.  

The third shock and the Islamists’ entry into the nation double-time mechine 

Banna’s petitioning and cajoling of the Egyptian ruling class appeared at first to increase 

the clout of his movement, even though his calls often fell on deaf ears. A small and struggling 

movement for much of the 1930s, the MB’s letters elicited neither reverence nor fear. But in the 
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aftermath of WWII, the movement's membership had swollen beyond the wildest imagination of 

its founder. A large segment of the restless youth, who were fed up with the traditional party 

system, and who had, in the previous decade, found a cause in Young Egypt or the Muslim 

Youth Association, began to gravitate to the Muslim Brothers. Both movements were rapidly 

waning. This convergence had two implications. Firstly, it brought some serious challenges to 

the movement. Internally, not all those who joined were initiated into a master-disciple 

relationship like their predecessors. Most perhaps did not want to. Externally, this meant that the 

disciplined, regimented and cautious approach of Banna was no longer the default posture of the 

movement. As they had done elsewhere, many of the youth wanted to project the power of the 

mass movement they have just become a part of. Secondly, these changes in arithmetic and 

tactics brought unwanted attention to the movement.  

Moreover, the Egyptian secular elites’ commitment to a pedagogic mission to modernize 

the state and its subjects placed them on a collision course with Banna and his movement’s 

commitment to revivalist ideals.106 The above shifts within the movement accelerated that 

trajectory, as most of the Egyptian statemen began to see the movement as a serious contender 

with remarkable organizational skills and appeal across the country. The clash began first in a 

slow pace, but would speed up dramatically during the War of 1948.107 By the end of that year, 

the movement was banned and its assets were confiscated. The founder would be assassinated in 

                                                           
106 On the global ironic move to appropriate and enact the colonial mission civilisatrice by post-independence 

regimes see, Partha Chatterjee, Nationalist thought and the colonial world: A derivative discourse. (London: Zed, 

1986). See also the discussion about ‘double-time’ in the early sections of Partha Chatterjee, The Politics of the 

Governed: Reflections on Popular Politics in Most of the World (Columbia: Columbia University Press, 2004). 

107 The Arab-Israeli War of 1948. 
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February of 1949.108 The Free Officers’ coup of 1952 led to a lull in the conflict and almost a 

new alliance. But the prospect of a honeymoon was quickly truncated by a second coup led by 

Gamal ‘Abd al-Nasr in 1954.109 Now designated as a fifth column of traitors, the movement 

became the primary recipient of the states’ wrath.  

The trajectory of events elsewhere in the Arab world, in terms of the relationship between 

the early precursors of Islamism and the state secular project, played out in much the same way. 

However due to the unique historical and sociopolitical developments of each area, the timeline 

was a bit different. The process was delayed in some areas and accelerated in others. In Tunisia, 

for example, the origins of the split between the revivalist camp and the staunchly secular 

nationalists can be traced back to the early 1930s, when Habib Bourguiba and a few of his 

cohorts ceded from the Constitutional Party of the Islamist reformer, ‘Abd al-Rahman al-

Tha'alibi. The actual clash, however, would wait until Habib Bourguiba had consolidated his grip 

on power in the early 1960s. In Algeria, the alliance between the Islamic Scholars Association 

and the National Liberation Front against the common ‘enemies’ of progress (Sufi superstitions 

and colonial schemes), would rapidly unravel after the independence. Along with Sufi zawaya, 

whose resources were confiscated to help fund agrarian reform, the secular elite would further 

ensure that revivalist schools, mosques and endowments were also nationalized. The state has 

enshrined Islam in its constitution, and it was its prerogatives to decide which version of it fitted 

in the new Islamic-socialist doctrine of the state.  

                                                           
108 His assassination was more likely a retaliation for the assassination of then Prime Minister, Nuqrashi Pasha, on 

December 28, 1948 by a man from the MB’s ‘Special Organization—al-tanzim al-khass.’ The Prime Minister’s 

assassination was more likely prompted by his decision to ban the movement in early December of 1948—a 

decision preceded by jailing and torturing the members of the MB’s ‘Special Organization’ who had participated in 

the war in Palestine on the Egyptian side.  

109 For more details about the internal conflict within the Egyptian government between these two coups see 

Muhammad Najib, Kunt ra’isan limisr (Cairo: Al-Maktab al-Misri al-Hadith, 1984). 
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Reactions and Adaptations 

The macro-vision which captivated the imagination of Muslim reformers, rising briefly to 

the surface as a defensive shield in the face of the paranoia of a post-khilafa order, would now 

witness a surge. As the gradual, optimistic and long-term micro-vision collapsed under the 

repressive might of the state, the Islamists would try again to shelter under the shade of a khilafa, 

or properly under the shadow of its discourse. The shock would lead the Islamists to disbelieve 

in the state, in the elite class that managed it, and even in the society which tolerated it. They 

came to believe that the state had reciprocated to Banna’s polite petitions with a brutal and 

unrelenting campaign, aimed at uprooting the movement. The Egyptian society watched with 

indifference, if not joy. It was time therefore to rethink all the assumptions that had guided the 

Islamist venture. In fact, it was time to incriminate them.  

One of the most prolific and influential thinker whose work reflected those feelings is 

Sayyid Qutb. An educator by training, literary critic by hobby, and a late convert to the Muslim 

Brotherhood, Qutb’s final days and most of his ideas were profound expressions of the crisis that 

the movement experienced from the early 1950s to the late 1960s.  Deploying a modern 

discourse, devoid of any tangible references to classical Islamic legal treatises, Qutb invoked an 

image of a future Islamic state, which those who heed his call must now work to erect. This state 
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is Islamic, Qur'anic,110 and prophetic, but its central feature remains its radical opposition to 

everything around him.111 

The starting point towards a state of this sort is an attempt to understand what went 

wrong with the Islamist past. Here Qutb came to argue that the Islamists’ fundamental error lies 

in their misdiagnosis of their surroundings. It is the assumption that the existing regimes are 

                                                           
110 Abdelwahab El-Effendi notes that Qubt believed that “Islam must be reconstructed anew from the Qur’an. The 

vanguard which is to revive Islam must isolate itself from all influences other than the Qur’an, which must not be 

treated as a document for contemplation and study but as a guide to direct action. It must stand apart from the rest of 

the society which has hopelessly fallen under un-Islamic influences that caused it to revert to the dark age 

(jahiliyya), and reject all non-Islamic ideologies and approaches.” See Abdelwahab El-Effendi, Turabi’s revolution: 

Islam and power in Sudan (London: Grey seal Books, 1991), 14.  

111 In her Enemy in the Mirror, Roxanne L. Euben sees ” Qutb’s fundamentalist political thought in general, and his 

emphasis on the divine sovereignty in particular, as a rebuttal of and antidote to the perceived impoverishment of the 

post-Enlightenment rationalist discourse.”  Enemy in the Mirror, Enemy in the Mirror: Islamic fundamentalism and 

the limits of modern rationalism. A work of comparative political theory. (Princeton: Princeton University Press, 

1999), 51. Euben’s argument is correct in terms of identifying Qutb’s radical opposition to the West, and by 

extension Western-inspired systems in Muslim lands. But the diagnosis is problematic, even perhaps simplistic. It is 

hard to single out rationality as the source of Qutb’s discontent with the Western way of life. In fact, Qutb would 

find it hard to designate as rational the elements he finds problematic in the Western way of life. He finds these to be 

the epitome of backwardness. Qutb’s objection has in part to do with the economic forces through which modern 

rationality has imposed itself. As some of his works illustrate, Qutb was aware of the parasitic nature of modern 

rationality, which Partha Chatteree succinctly described thus: “Reason in its universalizing mission has been 

parasitic upon a much less lofty, much more mundane, palpably material and singularly invidious force, namely the 

universalist urge of capital.” See, Partha Chatterjee, Nationalist thought and the colonial world: A derivative 

discourse. (London: Zed, 1986), 168. Qutb’s ideas were a radical reaction to the state’s overall project, which was 

based on implicit and explicit assumption of Islamic history as its “other.” As it is now a common place in 

scholarship on the formation of the national self, the modern nation is often defined in opposition to a ‘formative’ 

other. For example, both Gerald Newman and Linda Colley argued that the French were necessary to the formation 

of the English national identity. See, Gerald Newman, The rise of English nationalism: A cultural history, 1740-

1830 (New York, St. Martin’s Press, 1997); Linda Colley, Britons: Forging the nation, 1707-1837. (New Haven, 

Yale University Press, 1992). In the Muslim world, secular governments often see Islam, or Islamic past as the 

formative other in the national narrative. In the Levant, this often translated into identifying a subset of the Arabic 

Islamic culture, precisely the Arabian nomadic culture (often represented in the collective modern imaginary as the 

modern countries of the Gulf), as the ‘other.’ In Turkey, this ‘other’ is the Arab culture, writ large. See for example, 

Dogan Gurpinar, Ottoman/Turkish Visions of the Nation, 1860-1950 (London: Palgrave Macmillan, 2013). See also 

Selim Deringil, “‘They Live in a State of Nomadism and Savagery’: The Late Ottoman Empire and the Post-

Colonial Debate” Society for Comparative Study of Society and History Vol. 45, No. 2 (Apr., 2003), pp. 311-342. In 

Egypt, for some intellectuals (for example, Taha Hussayn, Salama Musa, and Kaykal) the ‘other’ is an Arabic 

culture where the usurpation of the political domain by religious men and religious discourse is normative. Qutb’s 

work is some of the early radical reactive counter othering. The local secular elite, and the Western ethos of the 

modern order are the formative other of this version of the Islamist nation. A part of the transformation to the 

‘rational state’ paradigm, later on, is the drawing of the national portrait against a more complex set of formative 

identities, of which the West and its local clients are only one. Jamil Mansur, for example, sees the ‘others’ of the 

Islamist state as bughat (oppressive regimes), ghulat (extremist Muslims) and ghuzat (Western invaders). 
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Islamic. The systems in place, the elite class, and even the society at large live in complete 

jahiliyya.112 This is not a jahiliyya, of legal ignorance, which a revivalist campaign can fix with 

more lectures, schools, petitions or summer camps. This is a jahiliyya of polytheism. This a 

jahiliyya that has violated God’s political and legal sovereignty (hakimiyya),113 and instituted 

instead a multiplicity of references and creeds. Everyone in this society worships other people in 

the same system.114 This jahiliyya is insidiously corrupting.  

Qutb projects that to reinstitute the hakimiyya of God, the key step must be a divorce 

between those who work for God and those who worship the new jahiliyya. In the past, the 

Islamists committed a great blunder when they believed that there was some middle ground or 

common causes with the socio-political system in place.115 This error is grave. What Islam 

teaches is antithetical to what these systems demand of their adherents. The new approach ahead 

has to consist, not just of extracting the Islamist body from the surrounding sea of jahiliyya, nor 

simply in living in seclusion. The key steps must exhibit extreme alterity. Qutb proclaims that 

“the first step in our road is to look down at this jahili society, its values and conceptions. We 

must not change, anything small or significant, in our values to meet it in the middle. Not at all. 

                                                           
112 For an etymology of the word ‘jahiliyya’ in Islamic sources, and the special way in which Qutb uses both 

hakimiyya and jahiliyya, See William E. Shepard, “Sayyid Qutb’s doctrine of jahiliyya” International Journal of 

Middle East Studies, vol. 35, n. 4 (Nov., 2003) pp 521-545. Hakimiyya is either that of God or that of people. The 

latter defines jahiliyya. Shepard rightly notes that all the characteristics of jahiliyya—ethos, customs, notions and 

practices—stem from its most central feature: the rejections of God’s sovereignty. Shepard, 526. 

113 Qutb borrows the idea of Hakimiyya from the work of al-Mawdudi, especially his notion of four Qur’anic theses. 

See Abu al-Hasan al-Nadawi’s discussion of this work in subsequent footnotes.   

114 Sayyid Qutb, Ma'alim fi al-tariq (Dar-al-shuruq: Cairo, 1979), 8. 

115 For insights on the revolutionary use of the concept of jahiliyya see Yvonne Y. Haddad, “The Qur’anic 

justification for an Islamic revolution: the view of Sayyid Qutb,” Middle East Journal, vol. 37, n. 1 (Winter, 1983) 

pp. 14-29.  
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We and this society stand at a crossroad. If we take one step in its direction, we will lose our 

entire method, and hence our road.”116 

Comparatively, what Qutb advocated meets, as well as departs from, the views that 

Banna's 20 years of work has laid down. Unlike Banna, Qutb saves no energy in decrying the 

corruption of his society and government. He happily excommunicates all.  Moreover, Qutb is 

enchanted with an imaginary model of an uncompromising Islamic governance, that must be 

dictated, rather than gradually negotiated, as we have seen with Banna. In contrast to the eclectic 

textual, jurisprudential and spiritual sources which Banna draws upon, the ideological sources of 

Qutb's society and state is textual: Quran. He stresses that what made the early generation unique 

was that it had one source (Qur’an) and one focus, creed.  

Qutb does not seem to have a space for fiqh, for, by comportment, a true fiqh cannot 

sustain the purity Qutb imagines to be central to his project.117 This latter difference is an 

important distinction. While Qur'an and Sunna feature high in both paradigms, there are two 

distinct interpretive and translatory approaches at play. Whenever the Islamists demonstrate a 

commitment to a practical program of political activism, and seem keen on reaching out to both 

traditional Muslims as well as to those Muslims who are shaped by modern sensibilities, fiqh 

becomes the medium of translation of their Islamic vision and ethics. However, whenever the 

Islamists invoke khilafa in post ‘Abd al-Raziq era, the primary interpretive lens is invectives 

                                                           
116 Ibid.19.   

117 Qutb’s disinterest in fiqh has to do with his understanding that until a true Islamic society is created, the focus 

should be on undermining the creed of the existing jahiliyya. As Shepard succinctly notes, for Qutb “A Muslim 

living in a ijahiliyya society must not waste time in efforts to correct specific moral or social ills. All such ills are 

rooted in the more fundamental failure to accept the sovereignty of God. It is to change this, and nothing else, that 

the Muslim activist must work. For this reason, Muslims at this stage must not get involved in discussions of 

theoretical matters or the details of fiqh.” Shepard, p. 531. Ironically, this is precisely what Qutb’s work 

inadvertently provoked; a greater interest in and engagement with fiqh.   
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against secular interlocuters, and the subject of this interpretation is invariably the Quran. This 

distinction may provide another way to conceptualize the conditions under which each of these 

approaches gains saliency, as well as the reasons why the invocations of khilafa tended to 

provide an impressive discourse but failed to sustain a mass of dedicated advocates.  

It would seem that centuries of fiqh have produced a Muslim collective habitus that 

remains, despite the invasion of modern secular ethos, impenetrable, as a mass, to any discourse 

lacking a proper engagement with this juristic tradition. This further explicates the failure of both 

Islamist and progressivist attempt to bypass the tradition and directly focus on Qur'an to build or 

support a socio-political theory. Had impracticality been the sole reason why a discourse of 

khilafa had failed to attract a following, one would have expected progressive Qur'anist 

discourses to carry the day. That did not happen. 

In general, Qutb was not lacking some sense of practicality, and he would not have had a 

significant success as a theorist if he had provided to his audience nothing but unadulterated 

demagoguery. Like Banna, Qutb was aware that a sense of Islamic governance—certainly one as 

global and comprehensive as he wished—was quite distant.118 But it is not just distance that must 

be considered. Reinvigorating the society to establish the lost order does not, in his view, equal a 

call to freeze history or society at some point. Forms are not as important as the essence of the 

massage. Rather than being fixated on a historical moment or frame, Qutb calls for a thorough 

revision of what he termed al-rasid al-madhkhur [the cherished, or saved treasure], before 

adopting what he pejoratively labelled a ‘pasteurized’ taqlid.119 By ‘the saved treasure,’ Qutb 

                                                           
118 .Ibib, 6.  

119 Sayid Qutb, al-'Adala al-ijtima'iyya fil islam (Dar al-Shuruq: Cairo, 1995), 19.  
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refers to the ‘pristine’ Islamic heritage. The advocates of the rational state may have in some 

sense borrowed that idea when they speak of Islam as the reference rather than the default of 

their political platform.  

Qutb further opines that an attempt to create an Islamic system or to demand the 

implementation of its laws is a jahiliyya of its own. The system and the laws that it seeks to 

implement, require the establishment of a unique nation.  “When this nation is founded, and has 

a real life… then, and only then, should religion begin to stipulate systems and legislations for 

people who are already surrendering to its laws and rejecting in principle all other mores and 

norms.”120 That time has yet to come. “Those who want Islam today to devise theories and 

frames of governance, or laws for life...at a time when there is no society on the face of earth 

which has resolved to arbitrate God’s law and to reject every other legislation...; those who 

request this of Islam do not comprehend the nature of this religion, nor how it works in life... 

They want it to change its nature, its methodology its history in order to look like other human 

theories….And they want to hasten it.”121  

This above notion of postponing the question of laws until the establishment of a society, 

which is fully conscious and accepting of Islamic legal norms, is perhaps the precursor to the 

recent Islamist’s argument about overlooking hudud until the Muslim society and polity reach an 

age of maturity. For Qutb this coming of age is theological, as we shall discuss below. For the 

Islamists, this maturity is educational and socio-economic in nature. Hudud become a fair 

demand when all forms of exploitations have been resolved and when Islamic ethos of justice 

have assumed a normative status. This issue of suspending law until a further development is 

                                                           
120 Qutb, Ma'alim, 34. 

121 Ibid, 35.  
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based on a general and consistent aspect of the Islamist project; namely, the stress on subject 

formation. On this issue, Qutb walked in the footsteps of his predecessors, and enthusiastically 

furthered that notion. 

But a more profound point of contention between Qutb and subsequent Islamists lies 

elsewhere. The ‘not-yet-there’ thesis is a curious but conspicuous legal argument to justify 

refraining from certain acts or in fact doing them. What makes a system ready for the 

introduction of certain ideas, or for the people working under the auspices of such system to 

undertake them, is a contentious question in the colonial and post-colonial discourse on 

sovereignty. To invoke this thesis is to claim a right to, or the initiation of a pedagogic mission to 

school 'immature' subjects. Post-colonial state elites use this phrase, for example, to prescribe a 

set of discursive norms. The central most important development in the Qutbian discourse is the 

nature of the pedagogic mission he claims the right to. It is important because, on close 

inspection, this pedagogic mission attempts to reverse a cautious, but nonetheless important, 

contribution of Sanhuri to the evolution of Islamist political thought. The contribution, which 

Qutb sought to reverse, is removing the political debate from the area of kalam to the area of 

fiqh. Qutb ties all questions of political and social organization to tawhid.  

 About these three question a consensus has more or less been reached in mainstream 

Islamist discourses.122 Khilafa was not a theocracy, its return is welcome, but the road there is 

                                                           
122 The notable exception here within the non-violent Islamist revivalist movements is the Hizb al-Tahrir. Although 

the ideas of this group never gained a significant following, and have therefore had very minimal impact on the life 

of Islamic juridico-political ideas, a few notes on the views of the founder are in order. The founder, Taqi al-Din al-

Nabhani, believed that Khilafa could indeed be reconstituted through party politics. The caliph can and should be 

elected by the masses, but then at that very point he should also receive their bay‘a. The candidates for the office of 

the caliph are elected by (an Umma Council) committee of ‘ulama. This latter body has no legislative or executive 

power. It is however expected to criticize the government, if and when it deviates from Islamic legal norms. It is 

additionally meant to propose legislation and provide a non-binding recommendation to the caliph. Non-Muslims 

living under the caliphate can elect their representatives, who will be able to express their views, criticize the work 

of the government, but who, at the same time, do not enjoy a full membership in the Umma Council, being excluded 
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quite long. It is therefore understood that that the sole road ahead is one characterized by a 

gradual, sustained educational and political effort, by way of summoning Muslim masses and 

leaders. Accepting the existing regimes and working within whatever constraints they establish 

become a de facto praxis. There was however no legal debate about the legitimacy of these 

rulers, nor about the implications of working with, and under their regimes. The question of the 

legal implications of working for, and with governments, who at best pick and choose which 

aspects of Islam to accept and which ones to overlook, was not posed. Since Qutb has declared 

apostate all governments and all societies, which accept or partake in any political process, 

where God’s commandments are not fully implemented, these questions became—because of 

their wide-ranging implications—the most pressing issues.  

This debate had two immediate implications. The first is a more serious Islamist 

engagement with fiqh. The second, which is an outcome of the first, is to furnish a de jure status 

for the praxis already in vogue. That is to say, it eventually resulted in laying out legal theoretical 

justifications for working within the existing juridico-political frames, whether on the basis of 

overt textual indicants, precedents or some sense of darura, legal necessity. By extension, the 

existing power structures were indirectly legitimated—even if the laws and behaviors of those 

leading them were criticized. This would bring the possibility—with the arrival of electoral 

politics—to legitimate vying for the leadership of these political structures, with an eye, not to 

their replacement, but to their management.  

                                                                                                                                                                                           
in certain activities. In general, Nabhani’s caliphate system maintains a curios theoretical presence from the modern 

political systems. As Suha Taji-Farouki notes (summarizing lambton) “The ostensibly authentic state model he 

proposed is in certain aspects implicitly premised on the forms and assumptions of the modern nation-state which he 

explicitly sought to deny.” See, Suha Taji-Farouki, A fundamental quest: Hizb al-Tahrir and the search for the 

Islamic caliphate. (London: Grey Seal, 1996), 67. 
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Finally, with this shift to fiqh, that is to the debate of the permissible strategies to 

navigate one's way in the current order, the questions of the restoration of khilafa and of taking a 

position of alterity from the existing political system became gradually distant. After all, this is 

the period which hailed the arrival of the books of halal and haram, legal manuals to help 

followers find sensible, rational legal ways to live as devout subjects under the modern nation 

state. The move to fiqh has also a democratizing impact. Fiqh is a capacious locus of diversity. 

This opened to the Islamists a vast legal heritage to mine, as they respond to the contingencies of 

socio-economic realities. Furthermore, it gave them a common language with traditional legal 

authorities in their societies, and therefore the potential to modernize and leverage their clout for 

further gains. With this, the Islamists have taken a further step to the integration into the state 

and larger society that Qutb had found so alien to their project.   

Preachers, not judges   

The first most significant move in this direction was taken by the second General Guide 

of the Muslim Brotherhood when the works of Qutb were fresh and while the movement was still 

struggling in the Egyptian prisons. A judge and one of a few, from outside the movement, to ever 

ascend to its highest office, Hasan al-Hudaybi was not shackled by the history of the movement, 

nor by a disciple-master relationship with its founder Banna. His most significant intellectual 

work, Du‘at  la Qudat (Preachers, not judges) marked a new beginning for the movement.123 So 

different and radical was his approach that some rumors continue to swirl that this book is the 

                                                           
123 Hasan al-Hudaybi, Du‘at la qadat. Cairo, Egypt1.info, ?. PDF e-Book. It is hard to determine with certainty 

when this book was written. The first edition was published in 1977, but a draft appears to have been in circulation 

in Egyptian prisons by 1969. Testimonies of some Islamists also indicate that the Muslim Brothers outside Egypt 

were reading the book as early as 1972. A copy was reportedly seen at an MB conference in Amman in the same 

year.    
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work of legal experts hired by the Egyptian regime.124 Be that as it may, the book itself, which 

became a central textbook in the Muslim Brothers’ curricular,125was significant126 because of its 

timing, the topics it addressed and its subsequent impact on the movement.127  

                                                           
124The book was, however, not solitary within the overall trajectory of the Islamist ideas, nor without impact beyond 

its context. The book did in the Arabic context what Abu al-Hasan al-Nadawi’s work, al-Tafsir al-siyasi lil-Islam 

(written in 1978), did in the sub-Indian continent. Nadawi, who frequently invokes Hudaybi’s work, sought to 

counter what he saw as a discernable change in methodology and attitude in the practice of Islam owing to the 

impact of Qutb’s Ma‘alim and al-Mawdudi’s al-Mustalahat al-arba‘a fi-l-Qur’an. (Al-Nadawi was clear that Qutb 

was the student and al-Mawdudi was the teacher. He uses the radical views of Qutb to demonstrate the deleterious 

impact of al-Mawdudi’s work). The gist of this shift, according to Nadawi, is “that the work for the Day of 

Judgement, the spirit of belief and sense of accountability, which permeates all life, proceeding [like a current--

sarin] in the totality of efforts and behavior, is being transformed as a struggle into a mere method of social 

organization to seize of power and authority for the benefit of Muslims.” Nadawi sounded the alarm because he was 

worried that “this is a change from which there is no return.” Abu al-Hasan al-Nadawi, al-Tafsir al-siyasi lil-Islam 

(Dar Afaq, ?), 20. Although timid at first, Nadawi strongly rebuked the idea that the four concepts (Rab, Ilah, ‘Ibada 

and Din—all tied to Hakimiyya) are central to understanding Qur’an and that this understanding remained out of 

reach until the arrival of Mawdudi. The idea stands in conflict with explicit Qur’anic assertions that it is clear and 

straightforward. Ibid, 41. “This method of inquiry and mode of thinking may lead a person to logically deduce that 

the umma lived a long period ignorant of key Qur’anic terms, its meanings and real significance.” Ibid, 42.  This 

contradict both ijma‘ and ‘sound reason.’ Ibid, 43. Nadawi approvingly cited Hudaybi’s critique of these ideas: “The 

late Hudaybi—who was appointed the General Guide of the Muslim Brotherhood, and about whose vast knowledge, 

piety, understanding of religion, dedication, and uprightness they have agreed— wrote commenting on Mawdudi’s 

book…‘This determination is incongruous with reality because, irrespective of whatever prevalent meanings these 

terms had in the jahili era, Qur’an has specified what each one of these meant, explaining the intended concept of 

each word, thoroughly explicating their implications.’” Ibid, 47. Moreover, Nadawi was critical of the idea of 

equating shirk in matters of governance and shirk in matters of theology. The danger in this confusion is colossal in 

Nadawi’s view: “It appears that Mawdudi is not concerned except with the call to political submission…Whoever 

lives and breathes in this environment and is intellectually fed [on its staple] will be convinced of the primacy of 

political polytheism…and the reduced stature of theological polytheism…The opposite was the mission of the 

Prophets whose call and most effort, in every era and area, was premised on theological unity of God.” Ibid, 85. 

Summatively Nadawi lamented that “This method of thinking and this style of writing—examples of which we have 

examined in this work—constitute a dangerous phenomenon, and its consequences have already begun to appear. 

That is to say that those who receive their religious guidance solely from the spring of this interpretation of Islam, 

their relationship with Allah will be very narrow; limited and dry; frozen and formulaic; empty of the inner qualities 

which a Muslim is required to nurture. [This is especially] true since the stress [in these movements’ discourse] is on 

defining the principal mission of the Prophet and the final objective of their effort as the transformation of worldly 

affairs…to the exclusion of God’s love, otherworldly success…it is natural in [such environment] for the travelers to 

turn away from the work for, and belief in, the unseen and to overlook the yearning for the Day of Judgment and for 

the love of God…[A process which will lead] to seeking power, dominance and authority, and eventually to pure 

and empty materialism.” Ibid, 102.  

125 Jamil Sultan, Azmat al-tanzimat al-Islamiyya. 

126 It is sufficient that  

127 Unlike the tardy work of al-Nadawi which was very abrasive, Hudaybi’ work was very influential in no small 

part because of the institutional backing from his movement, which adopted it as an internal textbook.  
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In the turbulent years that followed the existential clash between the most organized 

Islamist movement and the regime of the most populous country in the Arab world, Sayyid 

Qutb’s hakimiyya was the only serious juridico-political concept in opposition to the secular 

system in place within the Islamist sphere. This placed Hakimiyya in position of unquestionable 

authority. It had also, because of the binary that it had drawn, provided a vindication and 

emotional relief for the devastated movement. It however brought the Islamists to a dead-end. 

Already a pariah group, jailed, tortured and hunted down, this discourse was theoretically sterile 

and practically suicidal.  The movement’s intellectual sphere seemed now benighted, not just to 

the outsiders but to any serious and reflective member. 

Within this context, al-Hudaybi wrote Preachers not Judges, a book whose full 

ramifications would not become visible until much later. It however allowed in the intervening 

period a compelling intellectual choice, an entry for those wishing to return as well as an exit for 

those who had already made up their minds. From this moment onwards, a continuous 

splintering of the movement would allow those who were fully invested in the macro-vision to 

cede, charting a path, which preferred a clash, rather than a compromise, with the existing 

structure. The immigration of that energy and the less than glamorous fate of those comrades 

who took the radical path, would not only vindicate the work, but also prove its utility to justify a 

number of necessary adaptations. This was especially the case later when the movement received 

a pardon from Sadat and another chance to work in the public.   

Du‘at la Qudat provided a cogent refutation of the notion of hakimiyya128 and a strong, 

legally-substantiated outcry against wanton takfir, thereby saving large numbers of the 

                                                           
128 As Yvonne Haddad notes Hudaybi saw the idea itself as “a distortion and innovation since it does not appear in 

either the Qur’an or the teachings of the Prophet.” See Yvonne Haddad, “The Qur’anic justification for an Islamic 

revolution: The view of Sayyid Qutb.” Middle East Journal vol. 37, n. 1 (Winter, 1983), 27. 



147 
 

movement’s followers from spending their political enthusiasm to further the doctrines of Takfir 

and Hijra,129 which, then, represented advanced incarnations of Qutb’s radical proclamations. 

On a span of 11 chapters, the book deploys the nuanced, dialectic, convoluted, practical, adaptive 

and case-specific approach of traditional fiqh to counter the Qutbian invocation of modern 

systematic, idealistic, all-encompassing and unidemensionally rational frames to define Islamic 

governance, legal conformity, and subjecthood. While all sections are closely interrelated, the 

chapters most pertinent to our subject are the last 5 chapters. These are the chapters that discuss 

the state, the Muslim subject's position vis-a-vis the state laws and institutions.  

In contrast to the Qutbian frame, belief and disbelief are stressed as states of minds, not 

defined by, or explicitly connected to behavior. These states of mind are generally beyond the 

purview of outside observation and are deeply personal.130 While certain acts are clearly 

prescribed and others are clearly proscribed, the legal perception of their violation is never a 

simple matter. Ignorance, necessity, temptation, lapses of judgement, and forgetfulness are all 

categories that affect the intention, and hence impact the legal verdict. Law has also a wide 

sphere of silence, where acts are permissible. While a legal expert can always tell when someone 

broke the law, he cannot—without investigation—establish the reasons why he did so.  

                                                           
129 For a good historical—almost autobiographical—account of this movement in Arabic see Muhammad S. Zayn al-

‘Abidin, Jama‘at al-Muslimin (London: Dar al-Jabia, ?). See also Jeffrey B. Cozzens “Al-Takfir wa'l Hijra: 

Unpacking an Enigma.” Studies in Conflict & Terrorism, vol. 32 n. 6 (May, 2009) 489-510. The conclusions of this 

article especially his assertion that “while some of the transcendent concepts promoted by the original ATWH 

endure, the ideologies, organizational structures, and doctrines as practiced by Mustafa’s society during its Egyptian 

heyday have mutated beyond recognition. From the evidence presented, most of the current literature describing a 

contemporary ATWH’s ideology, organizational structures, and “trademark” operational doctrine disregards the 

historic data while simultaneously linking Shukri’s group to present-day terrorist cells; it is also inconsistent and 

often contradictory,” is quite instructive. This conclusion runs in opposition to the writings in Western literature 

about the phenomenon which often assumes a synchronous ‘present-tense’ reality.  

130 Hudaybi reminds his readers of the Prophetic hadith “I was not ordered to check what is in people’s hearts.” 

Hudaybi, Du’at la Qudat, p. 142.  
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These principles have a wide range of implications, quite pertinent to, in fact inconsonant 

with many of Qutb’s theses. The failure to implement Islamic law per se does not render a ruler a 

kafir. His action could be explained by one or several of the conditions stated above. Unless the 

he explicitly challenges the wisdom and legality of a prescribed case, then one cannot 

excommunicate him. The status of those living under his reign is far less legally problematic. 

While the Muslim is required to seek a more just, Islamically consistent juridicopolitical 

organization, the failure to do so because of political or legal restraints, is neither sinful, not 

blasphemous. Here one can draw the logical conclusion: Rather than seeking ‘uzla (isolation) 

from the society, and appointing oneself as a judge to pass a final verdict on its political 

institutions, laws and customs, it is better to be a preacher who helps illuminate the legal path to 

a virtuous way of life in any given circumstance.  

Furthermore, the book, which was well written in a stark contrast to much of the Muslim 

Brothers’ literature up to this point, provided a thorough usuli attempt to address the vexing 

political questions of the period. And in doing so, it expanded the scope of the anthropocentric 

reach of law and public management. It not only stressed the revivalist contention that Islam left 

much unspecified in the political arena for human ijtihad. But it also asserted that various 

creative schemes of political and bureaucratic organization are possible, provided they do not 

violate Islamic principles. Further evidence of this openness is clear in the attempt to summon, al 

maqasid131 as the ultimate measure to define the acceptable boundaries of politico-legal 

arrangements in a given context. Although it never delved into the meaning of maqasid nor to 

the scope or methodology of their applications, their centrality as an orienting legal frame was 

nonetheless stressed:  

                                                           
131 For more discussion of maqasid see the following chapter.  
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The truth is that Allah left for us much of our worldly matters to organize it, in the fashion that our 

minds guide us to, within the frame of general maqasid and goals, which He, the Exalted, has 

specified for us and ordered us to preserve, provided that we do not make permissible that which 

is forbidden or forbidden that which is permissible. In Shari‘a , matters are obligatory, forbidden 

or permissible… In the sphere of permissible, Muslims can set forth procedures and legal norms 

(which can take the form of lists of regulations or laws), according to their need, in fulfillment of 

clear textual commands to realize certain general maqasid. An example of these is the 

organization of the laws of Shura…traffic lights’ regulations, systems of health and [disease] 

prevention, pest-control and irrigation mechanisms, educational protocols, and professional 

syndicates’ conventions.132   

  

But more important for expanding the anthropocentric sphere of politics and disabusing 

adherents of the notion of a uniform, unified and foolproof Islamic governance system, the 

author outlines three conditions under which rulers can go against textual stipulations, or at least 

against certain interpretation thereof, even with the best intention in mind. These allow a third 

possible legal exit from the binary (of the fully Islamic Vs. the unquestionably blasphemous 

statehood) through which Qutb experienced the world.  Rulers may be ignorant of the law; they 

may misunderstand it, or they may misapply it, since much in the area of politic is left open. 

They may even lack the ability to implement it due to manmade conditions or a force majeure.  

The book provides several examples of how these conditions affected politico-legal 

decisions during the Rashidi Period, and how such decisions were tolerated, even after they came 

to be recognized as mistakes. It attributes this to the general recognition that uncertainty is a key 

feature of the political domain. The condition of ignorance, or rather its antonym—knowledge is 

                                                           
132 Du‘at la Qudat, 73.  
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cited here to advance the idea that the application of law is not only contingent on the agent’s 

legal knowledge, but also on that of the subject as well.   

For example, a female slave who had committed and admitted adultery in the presence of 

‘Umar was spared hadd (flogging) because her elated rendering of self-incriminating evidence 

suggested a total obliviousness of the prohibition. ‘Umar’s choice to forgo hadd, in the presence 

of two caliphs—one opposing (‘Ali) and one approving (‘Uthman)—establishes not simply the 

diversity of legal opinions, even at this early and golden stage of Islamic governance. But it also 

shows the complexity of legal texts and the indispensable—and therefore fallible—human role in 

their interpretations.133 As shown, this case involves a disagreement between three of the four 

rightly-guided caliphs about a case that, at first sight, seems textually unproblematic, and meets 

the highest degree of evidence, uncoerced self-confession.  

Furthermore, this also highlights a clement legal comportment, very much in opposition 

to the modern legal maxim, ignorantia juris non excusat, which Qutb unintentionally deploys. 

This perspective is lent further emphasis and clarity when the mitigating effects of duress are 

considered. The author stresses that all scholars are in unanimity that necessity and coercion 

change legal categories, making not simply permissible that which is forbidden but the reverse as 

well. It logically follows that a jahiliyya driven by ignorance, consideration of necessity or a 

rationalization of maslaha is not the same as kufr, even if its legal premises and conclusions are 

ill-conceived and misapplied. 

 

 

                                                           
133 In an allusion to Qutb, Hudaybi cites a statement in Ibn Hazm’s al-Ihkam fi usul al-ahkam: “There will be people 

who go into jadal/sophistry using the mutashabih of Qur’an. Hold them to the sunan. The people who are versed in 

sanan have better understanding of the book of Allah.” Hudaybi, Du’at la Qud’at, 142.  
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Sahwa 

Al-Hudaybi’s work did not inspire an immediate juridico-political revolution, even 

though it contained the early seeds of what later became the rationalizations of the rational state. 

What it made possible in this period, especially after the 1967 War and its depressing impacts 

throughout the Arab world, was to fill the vast vacuum that was left by the sudden and massive 

despair with Nassirism and other iterations of progressivist thought. This work was facilitated by 

several factors. Firstly, the movement leaders and many of its core followers benefited from a 

presidential pardon. Secondly, Egypt’s preparations for the war, the new president’s struggle 

with the supporters of his predecessor, did not only keep the government’s watchful eyes 

distracted, but also made it possible to have some détente with the regime. 

 Thirdly, as preachers, the Islamists would now forgo political matters altogether and 

focus instead on social and educational issues. The stress would now be on subject formation. 

Ensuring that followers, and all those who cared to heed their call, were praying on time, 

adhering to Islamic dress code (now defined as jalabiyya and headscarf), growing facial hair, 

shunning music, studying Arabic, reading Qur'an and Islamic history became the central focus of 

the movement. This was hardly threatening to the regime in place, and most of the Egyptian and 

Arab intelligentsia found the new trend a convenient subject of ridicule.134 Still with fresh 

memories of torture and long imprisonment preludes, the movement leaders realized--perhaps 

rightly--that Banna’s marches and petition campaigns were scarcely the wise thing to do. 

Fourthly, this was made all the more opportune because of the significant changes taking 

place locally and regionally. In Egypt, the president Sadat cherished having a public image of a 

                                                           
134 Some of course took it seriously, but only in the sense of seeing the lack of political and social programs as a 

stupefaction of the Arab mind. See for example the works of Fu’ad Zakariyya, especially Fu’ad Zakariyya, Al-

Sahwa al-Islamiyya fi mizan al-‘aql (Cairo: Dar al-Fikr al-Mu'asir, 1987).  
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believer and took many steps to inculcate it. Beyond the public display of piety and prayers, the 

new constitution of the state added a new clause designating Shari‘a  as the principal source of 

law in Egypt. Prior to this time, Islam has gained the status as the religion of the nation and the 

state, but there was no specific emphasis on Shari‘a  as the sole source of law.135 The president 

also shifted the Egyptian strategic alliance from the east to the west. Since the West had not 

defined, at this juncture, religious movements as a strategic threat, and in fact seen them as 

possible allies against the evil of Godless Communism, Sadat had more reasons to tolerate the 

new preachers. Furthermore, his alliance with the West brought him closer to the regional 

Western allies, especially the Saudis, who have seen the furtherance of traditional and 

conservative views a necessary strategic check to the revolutionary fervor sweeping the Arab 

world.136    

Fifthly, this opened a lucrative corridor for financing, cultural exchange, and easy access 

to publications between the Islamists and the nascent Islamism in the oil potentates of the Gulf. 

The facilitators of this traffic were the Islamists who had earlier on fled persecution in Egypt, 

Iraq and Syria and subsequently penetrated a variety of educational, cultural and media 

                                                           
135 This change may have very well been done for the public image, but its legal implications are quite significant. It 

reverses an earlier order of preference (Western law, local 'urf  and Shari'a) in the Egyptian legal culture, which 

places Shari'a in the very end. While legal “progress is no longer defined primarily as in terms of Westernization 

…[and] regarded as an internal development, responding to internal requirements as defined by internal goals,” as 

Richard A. Bebs notes, Shari‘a maintained at best a secondary status in synthesis of local, Western and Islamic legal 

notions which typified the Egyptian law for much of the first half of the twentieth century and through the reign of 

Nassir. See, Islamic Law and Civil Code: The Law of Property in Egypt (New York: Columbia University Press, 

2010), 143. 

136 In his Crisis of Islamic civilization, Ali Al. Allawi cites King Faysal’s piety and asceticism as motivating factors 

behind the significant support the Islamists received in Saudi Arabi during his reign (1964-1975). He also cites the 

inter-Arab rivalry over control. “The policies of King Faysal were decidedly in favour of pan-Islamic causes. King 

Faysal was himself a pious, even ascetic, Muslim. But equally important factors behind Saudi Arabia’s Islamic 

policies were the dangers from aggressive Arab nationalist doctrines and threats emanating from Nasser’s Cairo. 

Nasser had dispatched an Egyptian military expeditionary force in support of the republican side in the Yemen civil 

war…The Saudis viewed the presence of an Egyptian army a direct threat to their stability and countered by 

increasing their support for Egyptian Islamic activists and for the writings of the main Sunni Islamic thinkers.” Ali 

A. Allawi, The crisis of Islamic civilization (New Haven: Yale University Press, 2009), 77.  
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institutions in their new host countries.137 This allowed these early arrivals also to shape a 

generation of local Islamists, who championed the cause of the religious revival, extending their 

hands and resources to other areas of the Arab world.138 For various political reasons and through 

contacts during cultural events and religious gathering (Hajj, for example), the Islamists of 

Algeria, Tunisia, Sudan and Mauritania benefited from this. In Mauritania, for example, an 

alliance—not unlike the one in Egypt—between the government and the conservative class from 

1973 through 1989,139 did not only facilitate the ties between local and other Arab Islamists, but 

left the Islamists and Islamic revivalists (of various stripes) virtually in control of the cultural 

arena. It took several government purges to dislodge them, and even with all the effort, the 

effects have never been fully reversed.    

Although the honeymoon ended abruptly during the 1980s, this period was quite crucial 

to the subsequent development in the Islamist camp. Unlike the previous periods when the nature 

and limits of Islamic activism were dictated by the policies and organizational structures of the 

movement (Muslim Brotherhood in Egypt and various replicas elsewhere), which were set in 

                                                           
137 For a study of the impact of these fugitives on the Saudi society and on the societies in the region see Stephane 

Lacroix, Awakening Islam: The politics of religious dissent in contemporary Saud Arabia. Trans. George Holoch 

(Cambridge: Harvard University Press, 2011).  

138 As Allawi further notes “The Muslim Brotherhood members who went to Saudi Arabia were especially active in 

the new universities and in the secondary schools, where a large number of them found jobs as teachers and 

instructors.” Ali Allawi, The crisis of Islamic civilization, 78.  

139 For the move to more conservative alliances during the period from 1973 and 1978 see the memoirs of 

Mauritania’s first president, Moktar Ould Daddah La Mauritanie Contre Vents Et Marées (Paris: Karthala, 2003). 

See also the memoirs of Mohamed Khuna Ould Haydalla, Min al-qasr ila al-asr (Nouackott: Wikalat al-akhbar al-

Mustaqilla, 2012). See also Mauritanian national TV’s three-session interviews with the former emir of the Islamic 

movement of Mauritania, al-Hasan Ould Moulay I‘li, especially in respect to how the Islamists used the state 

sponsored cultural organization (al-Jam‘iyya al-Thaqafiyya al-Islamiyya) to further their cause from the early 1980s 

to 1993.  Al-Hasan Ould Moulay I‘li, “Barnamij al-safha al-akhira ma‘a al-ustadh al-hasal Ould Moulay I‘li ahad 

mu’asisi al-haraka al-islamiyya fi Muritania””. YouTube video, 1:27:27. Posted [Feb. 2014]. 

https://www.youtube.com/watch?v=M0M7RA3fo70. See also the Mauritanian national TV’s four-session 

interviews with Jamil Mansur about the history of the movement, in which he touches on their use of the same 

institution. See Jamil Mansur, “Barnamij al-safha al-akhira ma‘a al-ustadh Mohamed Jamil Mansur-al-halqa al-ula” 

YouTube video, 1:42:19 Posted [Jan. 2015]. https://www.youtube.com/watch?v=7dcP7PmiY-A  

http://www.priceminister.com/s/moktar+ould+daddah
https://www.youtube.com/watch?v=M0M7RA3fo70
https://www.youtube.com/watch?v=7dcP7PmiY-A
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place to respond to the antagonistic governmental policies, this was a period of a great openness. 

Rather than being able to contain or curtail the flow of cultural activities, the movement was 

swept by the larger trend, the vast sea of undifferentiated Islamic actors, promoting Islamic 

teachings and public piety. This would, of course, have some discernable negative impacts on the 

organizational skills and ideational convictions of the leadership in the movement. To protect the 

organizational structure of the movement, many of the leaders became more secretive and 

isolationist.140 And some of these tended to gravitate increasingly to the Salafist camp. But these 

effects were marginal compared to the changes which the wider movement was undergoing. 

While there was no direct political activism, in the sense of party politics, for much of 

this period, working in the open, and simply as one component of a large pool of other Islamist 

actors (Salfists, Sufis and traditional legal scholars) exposed the movement youth to a wide range 

of intellectual influences, placing them in a vortex of debates (on university campuses, in cultural 

clubs, in the soundscape of cassettes 141 and airwaves) between complementary, contradictory 

and quite often contentious visions. The traditional legal scholars, who were pulled into the 

public sphere of Islamic revivalism, by worldly or otherworldly motives, and who brought their 

traditional discursive expertise to bear on the issues of time (theological, ethical and inevitably 

                                                           
140 It must be noted here that much of this isolation took place after a grand gesture to create an international branch 

of the Muslim Brotherhood in 1980 has mostly failed. Islamist discussions show that Turabi of Sudan played a 

major role in the opposition to the idea on two central grounds. Firstly, Turabi thought that it was unwise for the 

movement to have an extensive, extremely centralized structure. This would have made it vulnerable at times of 

governmental crackdowns. It would have also led to the replication of the mistakes done at the center in Egypt, 

where the movement has remained isolated from the outside world and where dictatorial tendencies continued to 

reign. Secondly, the dominance of the Egyptians in the new proposed structure was rejected by Turabi and others. 

The idea also faced a major blow when the uprising in Syria, which the central movement in Egypt instigated and 

supported, was ruthlessly put down. For further details on this proposed plan, its organs and the extent of this debate 

see the last chapter of Mohammad al-Mokhtar al-Shingity, al-Haraka al-Islamiyya fi al-sudan: Madkhal ila fikriha 

al—istratiji w’ al-tanzimi (London: Dark al-hikma, 2002). 

141 For a cross sectional study of this phenomenon, see the work of Charles Hirschkind’s section on ‘Abd al-Hakim 

Kishk and other preachers in Egypt. Charles Hirschkind, The Ethical Soundscape: Cassette Sermons and Islamic 

Counter-publics (New York: Columbia University Press, 2006) 
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political) rose as important arbiters of ideas in the Islamist camp. Their Sufi leanings, legal depth 

and traditional poise would exert a moderating intellectual and praxeological influence on the 

new generation of Islamists.142  

But these weren’t the only Islamist influences. The rise of the oil potentates, as loci of 

wealth, intellectual activities, and cultural production have impressed a new direction. The 

general approach to the Qur’an, and later to fiqh, by the Islamists from ‘Abduh to the Hudaybi, 

which was primarily driven by a desire to elicit the global ethos and legal principles of Islam, has 

now to reconcile itself with a powerful current to adopt a literalist approach, stressing the more 

detailed and vaster corpus of Sunna, and—no less important—a disposition to disparage 

indigenous customs, Sufi motifs, juristic casuistry, foreign influences and rational inclinations.   

 Beyond Islamic ideas, there were secular pressures that came with the Islamist outing.  A 

considerable segment of this generation was exposed to an amalgamation of non-religious 

concepts and practices. With the ebbing of the secular trends143 and the parallel rise of Islamist 

                                                           
142 The rise of the legal scholars to the front of the Islamic revivalist sphere was in some way a product of the 

transformations taking place in this period. But it was in other sense a tactical choice from these Islamists to 

facilitate the spread of their ideology. The implementation in Egypt owes much to the backward flow of ideas from 

the periphery to the center, when Islamists elsewhere realized the breakthroughs which could be achieved by sharing 

the platform with Sufi and other traditional scholars. Turabi of Sudan urged the Islamists to move in this direction: 

“The religious movement needs to ensure that there is no break between itself and the rest of the religious 

community. It must certainly ensure that it is not at conflict with it. It should maintain the image and authenticity. 

This will increase its membership and influence with ease. It should reserve a place in its leadership to those who 

represent the traditional forms of religious legitimacy.” Turabi, as cited in Muhammad al-muhkhtar al-Shinguity, al-

Haraka al-Islamiyya fi al-Sudan: madkhal ila fikriha al-istratiji wa al-tandhimi (Beirut: Arab Diffusion Company, 

2011), 183.   

143 To appreciate the magnitude of the secularists’ defeat during 1970s and 1980s in the Arab world, one needs to 

look no further than the works of the Egyptian intellectual Faraj Fouda, by far the most ardent opponent of Islamism. 

Fouda dedicated his life, and eventually paid the ultimate price, to oppose Islamism. Fouda’s al-Nadhir details, with 

angst, the meteoric rise of the Islamists’ influence in the Egyptian society despite the state’s overt policy of 

repressing them. He laments their success in penetrating all the institutions of the state; its media, banking system, 

educational circles and even parliament. He stresses in particular his consternation over the expansion of the Islamist 

financial activities, their cooptation of the official clerical establishment, their rapid overtaking of some professional 

syndicates and their growing influence in the court system. For more details see, Faraj Fouda, al-Nadhir 

(Alexandria: Matabi‘ al-mustaqbal, 1989).      
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discourses from the 1970s onwards, some of those who were once ardent leftists, socialists or 

liberals began to convert genuinely or tactically to the Islamist camp.144 Moreover, the entry of 

the Islamists into the politics of labor and professional syndicates brought them into direct 

contact with legal and organizational philosophies, premised on secular, sociological and 

scientific considerations, completely divorced from religion. Finally, the timid and limited 

participation in parliamentary and municipal elections in later 1980s (Egypt, Mauritania and 

Algeria), through third, generally secular parties, expanded the scope of legal, discursive and 

ideological influences. consternation 

 Accumulatively, these influences created a hybridized generation145 receptive to, but also 

actively seeking, equally hybridized sets of juridico-political ideas, which their predecessors 

                                                           
144 For examples of Arab leftists and secular personalities converting to Islamism see the interesting work of Hani 

‘Ali Nasirah, al-Hanin ila al-sama’: zahirat al-tahawwul nahwa al-tawajuh al-islami fi misr (Beirut: Markaz al-

hadara li tanmiyyat al-fikr al-Islami, 2010). See also Muhammd Jabir al-Ansari, Tahawulat al-fikr wa’l siyasa fi’l 

mashriq al-‘arabi, 1930-1970 (al-Kuwayt: ‘Alam al-Ma‘rifa, 1980). Al-Ansari reproduces several autobiographical 

accounts of repenting secularists and atheists coming finally to the fold of belief in the late 1960s.  

145 This hybridized generation is a product of the preaching and lecturing of a generation of legal experts and 

preachers who have become central arbiters of Islamic ideas in the massive turn-around to Islam after the 1967 

Naksa. This generation came to imbibe the final blend of a century of struggle between various intellectual currents 

within the revivalist school (Secular, Sufi, Salafi, and Muslim Brothers). A constitutive voice, which events brought 

to the forefront at the tardy age of 62, was that of Shaykh Muhammad Mitwalli al-Sha‘rawi. A brief summary of his 

life and the amalgam of influences that shaped his character permit a side views of the Sahwa’s intellectual diet. 

Born in 1911, al-Sha‘rawi, who was for much of his life a loyal member of the Wafd party, gravitated in the early 

1930s to the Muslim Brothers, writing the first issue of their journal in 1937 with his own hands. He would leave the 

movement in 1939 after the MB clashed with his party, al-Wafd. After graduating from the Azhar, Sha‘rawi was 

sent in a delegation to teach in the newly founded College of Shari‘a in Mecca—then the only university-level 

institution in the Kingdom. He was forced to stay in Cairo after Nassir’s relationship with the Saudis worsened. He 

asked and was granted an assignment to help Arabize the Algerian educational system after the independence. 

Arriving with An Azhari training, a Wafdist political worldview, a Salafi conditioninng in the Saudi learned circles, 

Sha‘rawi encountered what he would later describe, in one of his poems, as the most pure form of Islam. That pure 

Islam was the Sufi order of Hibriyya in the Algerian countryside. Gleeful—unlike most Arabs—that Nassir and his 

Egypt was dealt a crashing defeat in 1967, Sha‘rawi returned home. In 1973, at sixty-two years of age Sha‘rawi was 

invited to have what became the first of many TV series entitled Light Upon  Light (Nur ‘ala Nur) on the Saudi 

television. This was the first Arab televised Qur’anic tafsir—interpretation. This media fame brought him to the 

attention of the Egyptian president, Sadat, who appointed him in 1976 to the post of Minister of Endowment. 

Although he would ask to be dismissed within a year and a half, he wasted no time Islamizing the ministry and 

opposing all secular ventures within Egypt, including preventing the passage of Egypt First Lady’s bill of civil 

status—qanun al-ahwal al-shakhsiyya. Although al-Sha‘rawi never openly opposed the Egyptian-Israeli relations, 

he used his Tafsir on the local and Arab TV channels to lambast Israel and its allies.  
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could not have simply imagined. Conceptually, these ideas weren’t fully disconnected from the 

developments in the post Nahda period, but have nonetheless brought forth wide-ranging 

elaborations that opened the juridico-political sphere to an unprecedented period of activity and 

innovation. This was not the time when the interest in fiqh and Sunna was driven by the desire to 

“end disagreement, attenuate the innovation of blind legal partisanship, and prove baseless the 

myth that the door of ijtihad has been shut down.”146 The interest of the Islamists, affiliated with 

the Muslim Brothers, was to show that ikhtilaf is instructive, since differences of legal methods 

and opinions generate a variety of ways to deal with and adopt to legal change. What is termed 

sunna is in fact sunan, not all of which are sahih, sarih, nor binding in any case. Rather than 

being in a conflict with Sunna, fiqh and the historical accounts of the Prophet’s life help one 

incorporate the Sunna, in a rational prosopographical sense. This summary is not meant to 

suggest that the scholarship in this period was in one direction. Quite often ideas and their 

antitheses were traded in this conflictual period of Islamic debates.   

The Sufi-Salafi encounter in the Arabic public sphere brought forth remarkable legal 

debates such as the ones that pitted the later Syrian legal scholar, Muhammad Sa‘id Ramadan al-

Buti, against a host of Salafi scholars, such as the Saudi cleric, Salih al-Fawzan. These debates 

touched on number of issues, much of which have no direct juridico-political implications. Some 

however did. One of these is the question of whether the salafiyya itself was a legal methodology 

or simply a revered period of Muslim history.147 Moreover, the push for incorporating the 

                                                           
146 Sayyid Sabiq, Fiqh al-Sunna, vol. 1 (Beirut: Dar al-Fikr litiba'a walnashr, 1938), 8.  

147 It is important to note that unlike the prevalent assumption in Western academia and amongst uneducated masses 

in certain regions of the Arab world, there is no inherent antagonism between all Islamists and all Sufis. My account 

here deliberately cites Sufis as elements of the Islamist revivalist trend and hence as an important part of the story of 

Islamism. Assuming that Islamism is the other of Sufism, or vice versa, is to ignore not only the instances of 

convergences, diversity and the broad nature of these trends, but it also overlooks the constitutive influences that 

each exert on the other and on the Islamic discourses in politics and culture at large. If Islamism is a movement of 
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massive corpus of Sunna in the Islamist ethos and the literalist tendencies which accompanied it, 

clashed with the rise of the clout of fiqh as a practice and fuqaha, as arbiters of Islamist debates. 

The result on the intellectual plain was a wide range of publications on sunna and its relationship 

to fiqh, morality, and gender norms.  

The goal, now, in the deployment of fiqh, especially by those Islamists of ikhwani 

persuasion, was to do the opposite of what Sayyid Sabiq wanted to do, by invoking sunna in 

support of fiqh. Instead of appealing to the Qur’an and Sunna to overcome the divisive positions 

of legal schools, Islamist legal scholars employed now fiqh to overrule the constraints resulting 

from the initial appeal to Sunna to bypass ikhtilaf. This is hardly a return to the madhhab era, 

although ikhwani Islamists stressed their respect of whichever legal school in their context.148 

This is a further move away from the madhhab rubric, by viewing all the legal heritage as liberal 

and liberating sources to draw on, if and when necessary.  

To bring harmony to this bricolage, various attempts at a new and more constitutive legal 

theory have been launched. The drive for this theory cannot be fully grasped without drawing—

in a procedural sense—the conceptual boundaries of four stadial developments in respect to the 

use of fiqh and Sunna in the modern Islamic history. In the initial phase, Sunna was used to 

bypass ikhtilaf, a process that culminated in a rising interest in the publications of hadith and its 

                                                                                                                                                                                           
individuals and groups invested in an active project to shape political institutions and discourses through invocations 

of religious themes and practices, then a large segment of Sufis (i.e. in North Africa, Europe, and America) fall 

under that rubric. If shunning overt political maneuvers and alliances on religious or mystical grounds is the defining 

political portrait of Sufis, then a considerable segment of Salafists (for example in Saudi Arabia, Egypt, Mauritania 

and beyond) exhibit the same symptoms. Itzchak Weismann’s “Modernity from within” both clarifies certain aspects 

of the relationship between Sufis and Islamist but it also makes two fatal mistakes in my opinion. The first is the 

assumption that an attack on certain Sufi rituals equals a total opposition to every aspect of Sufism. The second, and, 

in my view, the most puzzling error is his argument that the encounter of Sufis and Salafist have contributing to the 

radicalization of radical Islamists. To me, the opposite is the case. The Islamists owes part of their move toward 

moderation in recent decades to a greater engagement with the Sufi tradition. For Weisman perspective see, Itzchak 

Weismann, “Modernity from within: Islamic fundamentalism and Sufism.” Der Islam, vol. 86, no. 1, (2011).  

148 See Jamil Mansur, Mawsim al-Iftira’ 
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sciences. This process did not only reveal the internal conflict within the mass body of Sunna, 

but nurtured, as well, literalist tendencies that increased the entrenchment in the divergent 

positions emerging from the drive to employ Sunna to harmonize legal views. Fiqh and its 

ikhtilaf would then be re-invoked to attenuate this literalist entrenchment and to resolve the 

internal ‘contradiction’ of Sunna. But since fiqh cannot resolve its own khtilaf, much less that of 

Sunna, it had to reach beyond its conflictual arguments (whose acceptance has centered on 

claims of internal logics of harmony within separate schools) to legitimate itself in a context 

where simultaneous imaginings of intellectual identities have been conceived with little or no 

madhhab logic.  

In this third stage, legal theory would emerge as a possible sphere to justify and probably 

harmonize ikhtilaf, whether it is pertinent to school divergent methodologies or to Sunna. This 

process—starting roughly from 1980s onward and reaching its denouement in the latter parts of 

1990s, would lead to the recognition that only a broad theory, which not only justifies but 

convincingly does without much of these massive legal and ethical corpora, would satiate the 

modern quest for systemization.149 From within legal theory, maqasid would spring forth as the 

most suitable element to provide a maga-theory.150  

                                                           
149 One can trace this evolution from the interest in usul to a greater application of Maqasid in the work of the 

current Prime Minister of Morocco, Sa‘d al-Din al-‘Uthmani. His Fi fiqh al-Da‘wa: musahama fi-l-ta’sil (Al-Dar al-

Bayda’: Dar Qurtuba, 1988), which attempted to delineate—on a legal theoretical basis—between the constant and 

changing elements of law, invoking maqasid in a limited fashion, constitutes one of the early steps in this direction. 

This direction would progressively solidify—with maqasid being the primary frame—in his subsequent works: 

Qadiyat al-mar’a wa-nafsiyat al-istibdad (1996); Fiqh al-musharaka al-siyasiyya ‘inda shaykh al-islam Ibn 

Taymiyya (1997); Tasarrufat al-rasul bi-l-imama (1999); the Asul al-fiqh fi khidmat al-da‘wa (2005). This 

progressive interest in maqasid and their wide application to legal texts and legal categories entered a new phase of 

maturity with his work al-Din wa-l siyasa: tamyiz la fasl (2009).  

150 The role of these maqasid in the transformation of the Islamist juridico-political thinking is the focus of the 

following chapter. Yet, it suffices to mention here that the interest in maqasid is driven by the belief that they 

provide the basis for an Islamic rationality at its best. “The culture of usul is the best expression of Islamic 

rationality, which liberates the Islamic mind from particularity (al-juz’iyya) and literalism (al-harfiyya), elevating it 

to the renovative (tajdidi) and creative (khallaq) horizons of maqasidic thinking,” asserts Muhammad Yatim in a 
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 Some of the works of the period, which left considerable impact, especially on legal and 

political thought and practices in the coming periods, include the magnum opus of ‘Abd al-Halim 

Abu Shuqqa, Tahrir al-mar’a fi ‘asr al-risala; Muhammad Salim al-‘Awwa’s, “al-Sunna al-

tashri'iyya wa-ghayr al-tashri'iyya”151;Muhammad al-Ghazali,152 Bayna ahl al-fiqh wa-ahl al-

Hadith; and Yusuf al-Qaradawi, Kayfa nata'amal ma'a al-sunna al-nabawiyya. The first work, 

which is a six-volumes monograph, received the benediction of the revivalist school. They have 

seen it as vindication of Islam in the face of two polarizing positions. It is a refutation, in the first 

place, of the views of the secular disciples of Amin’s famous Tahrir, who believe women’s 

liberation could only be achieved by moving beyond religion. It also presents a powerful 

argument against those literalists and other rigid conservatives who believe that curtailing 

women's freedom is a religious obligation. Both al-Qaradawi and al-Ghazali, endorsed the work 

and adorned it with complimentary forewords.  

Although this Tahrir doesn’t deal exclusively with juridicopolitical questions, it is 

however a part of a project of women’s emancipation, through religious discourses-- that would 

have a significant impact on the ethos of the movement and its appearance in the coming 

decades. The biggest contribution to this project came from the works of the Sudanese 

intellectual Hasan al-Turabi and the remarkably progressive, at least in respect to gender issues, 

                                                                                                                                                                                           
foreword to ‘Uthmani’s Usul al-Fiqh fi khidmat al-da‘wa. Yatim adds that “It is impossible for whoever is 

impoverished in [respect to] this culture to claim the ability to contribute to the concretization of an intellectual or 

cultural renaissance and to help in the reconfiguration of  Islamic rationality.” See, Sa‘d al-Din al-‘Uthmani, Usul 

al-Fiqh fi khidmat al-da‘wa (Cairo: Dar al-Kalima, 2005), 11. 

151 This early article will become the basis of a very important area of research, to which the Moroccan scholar Sa‘d 

al-Din al-Uthmani  has made a significant contribution. By doing so, ‘Uthmani expanded the legal freedom of the 

Islamists in Morocco in promoting an Islamically rationalized liberal state. See Muhammad Salim al-'Awwa, "al-

Sunna al-tashri'iyya waghayr al-tashri'iyya," Mijallat al-Muslim al-Mu'asir, 1. (January, 1974). 

152 For a detailed biography of Muhammad al-Ghazali and his political views see, Mohammed Moussa, Politics of 

the Islamic tradition: The thought of Muhammad al-Ghazali (New York: Routledge, 2016). 
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praxis of his movement and party.153 Standing on the periphery of the Islamist turf, given the 

opposition of the Muslim Brothers’ organization to his views, Turabi was one of early legal 

scholars in this period to stress the necessity to theorize a balanced response for the sweeping 

global changes looming on the horizon, while maintaining a measure of legal stability, with a 

keen eye to the divergence between religion and political praxis.154  

While there were indeed many works of this nature at this period, the last three provide a 

representative sample. The last two in fact gained a great deal of circulation, in part because of 

the ideas they came to advocate and in part because of those behind their publication. Qaradawi’s 

work was written on the behest of the International Institute of Islamic Thought155 and the 

Jordanian Royal Academy for Islamic Civilization Studies, which is a part of the Al Al-Bayt 

Foundation. Both institutions published the work. Both works stress the importance of a rational 

examination of the Sunna, where derivation of legal rules is circumscribed by Qur'an, Sunna's 

                                                           
153 Turabi began his various initiatives to promote women’s right with a book published in 1974 under the title of  

risalat al-mar'a, and continued despite legal objections and personal invectives from Salafists, secularists, and even 

traditional fuqaha’ to push for a more gender-conscious reading of legal sources. The latest of his significant 

contribution came in a chapter of his 2003 book, al-Siyasa wal-hukm, in which he elaborated on and confirmed his 

old position that a woman could be elected to the highest office in Islamic governance. He criticized the premises on 

which the traditional consensus to exclude women from the highest office was formed. He considered them to be 

legally null since they violated shura, disempowering the masses, on whose opinion rests the only valid ijma' in 

juridico-political matters.  For further insights on Turabi’s positions on women and legal renewal see the final 

chapter of Abdelwahab El-effendi’s Tuabi’s revolution. On the impact of Turabi’s views on the participation of 

women in his movement see Mustafa A. Abdelwahid, The rise of the Islamic Movement in Sudan (1945-1989), 

(New York: Edwin Mellenn Press, 2008).  

154 “The truthful conception of religion is to view it as a unification between matters pertaining to God and those 

related to human existence in this life; that is, between the unqualified and constant—on the one hand— and the 

relative and changing—on the other hand. The true trial is the continuous divergence between the eternal truth and 

requirements of time. The shar‘i stance lies in the effort to adhere to the religious requirements whenever this 

divergence takes place, and to try to impose unity in every case,” asserted Hasan al-Turabi. See Hasan al-Turabi, 

Tajdid al-Fikr al-Islami (Qistantina: Dar al-Ba‘th, 1990), 106.  

155 At this time, the head of this institution was also quite active in these debates about Sunna and its position in 

tashri‘. In his foreword to his institute's edition of Qaradawi's al-sunna, Taha Jabir al-'Alwani maintained that the 

goal of this work and the objectives of his institute is to allow the Muslim mind to think, and rationally contemplate 

the overarching aims of Islam. The goal is to be in position to convince the modern man, with all his rational 

complexities, and take him to the road of guidance. The stress on the rational side is evident throughout all this 

works.   
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own internal-criticism methodology and the already established kulliyat, universals of Islamic 

law. 

Qaradawi, for example, establishes the following metrics: 1) one must ensure that Sunna 

is sound; 2) that he understands it, which means being at a position to differentiate between the 

legislative Sunna from the non-legislative Sunna; and 3) that there is no contradiction between 

one ordinance of Sunna and another, or between Sunna and Qur'an. One must also ensure that 

there is no contradiction between the chosen sunna and the general aims of Islam, the universals 

that have achieved the status of qat'i, given the multiplicity of corroborative indicants of its 

binding status. Finally, Qaradawi also hints that some sahih hadiths could be overruled by other 

sahih hadiths if the latter seem more consonant with the wisdom of Islamic legislation.  

The second metric above is the central focus of ‘Awwa’s much older article. ‘Awwa 

invokes the medieval Maliki scholar, al-Qarafi’s, distinction between four categories of 

Prophetic ordinances: 1) tabligh (delivering revelatory ordinance); 2) futya or fatwa (issuing a 

legal opinion); 3) hukm or qada’ (issuing a legal verdict on a specific case) and 4) al-imama 

(making political decisions to serve the interests of his community). The first and second are 

binding. The third and the fourth cannot be the basis of later legal verdicts except by someone 

acting in these two capacities (a judge or a political leader). They are also not binding. They fall 

in the category of ghayr tashri‘i. This invocation of the distinction between the actions of the 

prophet, in his various religious, clerical, judicial, and political capacities, would become a very 

important source of juridicopolitical commentaries. The Moroccan advocates of the rational 

state, especially Sa'd al-Din al-‘Uthmani, would push this even further.  

As the 1980s were coming to close, major events at the local as well as on the global 

stage would impact the progress of this story. The weakening of the Soviet Union and its 
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eventual demise, turned the official Arab world’s attention to the West. The first significant 

impact of this was a further experiment with electoral politics, which now opened the door for 

contenders to seek the highest office. This direction would be further consolidated after the 

invasion of Kuwait and the defeat of the Iraqi regime. While there was no expectation of an 

immediate end of history in the Arab world, some believed that the era of ideologies was now 

over. That seemed certainly the case for Arab nationalism.156  

The Islamists stood to reap further gains from this situation because, of all the ideological 

experiments in the Arab world, they remained the only untested group. It seemed therefore for 

the Islamists, given all these events, that their considerable influence in the Arab streets from the 

rapid march of sahwa, could be cashed in in the market of liberal politics. With the exception of 

some clerical authorities in some Gulf states, the majority of Islamists welcomed democracy and 

began to prepare. It did not matter much who believed in democracy, who thought of what it 

meant, or how the authority that one might gain could be leveraged? Like previous events in the 

Arab world since Nahda, the local actors found themselves reacting to a rapidly developing 

situation. It was an event that came upon the Arab world from afar, not one they were consulted 

about. This was a crisis as much as it was an opportunity.   

Where one stood on the ideological continuum did not determine what one thought of 

democracy. The best testimony is the Algerian experiment. The alliance that represented the 

Islamist front included ‘Abbasi Madani, a highly educated,157 well-travelled personality of 

                                                           
156 See, for example, the work of the Mauritanian scholar, Mohamed Lemin Abati. Mohamed L. Abati, mawt al-

markaziyya al-mudadda: qira’a tarikhiyya naqdiyya lilhadatha al-‘arabiyya (Nouakchott, author, 1996).   

157 ‘Abbasi Madani holds a PhD in Philosophy from the University of Algiers, and a second PhD in comparative 

education from Britain. See Francois Burgat and William Dowell. The Islamic Movement in North Africa. (Austin: 

1993). 
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ikhwani persuasion.158 His views where generally in line with the most progressive element 

within the Islamist camp in those critical days. 

His views where generally in line with the most progressive element within the Islamist 

camp in those critical days. That is to say, he held the same views that his next door Islamist 

neighbor, Ghanoushi held; believing in a modern state, based on national boundaries and some 

notion of a constitution.159 His main ally was ‘Ali Bilhaj, a man with humble education, little 

outside experience, no exposure to foreign languages or cultures. He was quite young as well. 

Furthermore, he was a Salafi by creed, traditionalist by training, hawkish by demeanor, and 

politically unconvertable to the nation-state frame. Both however ran for election and neither of 

which justified, the new course of action. More accurately perhaps, neither had time to justify his 

action. With the exception of a series of remarkable works, by a man who had recently led a 

coup in his country, and who was not thinking any more of democracy, the Islamist intellectual 

sphere was not theoretically ready for democracy.160  

The fourth shock and the rise of the rational state   

The extent and the seriousness of these overture to democracy on the part of the Arab 

autocrats was not at all clear at the beginning. But after the debacle of the Algerian experiment, 

the full picture of what awaited serious oppositions began to fade in. The Islamists may run, and 

                                                           
158 He received most of his primary education with leading members of the Algerian Society of Muslim Scholars. 

See, https://www.youtube.com/watch?v=uLAcNHpELQc.  

159 Like most of the Islamists of the period, for Abbasi Madani democracy—primarily in its electoral form—was one 

of several options. As he would state during the electoral campaign of 1991, the movement doesn’t mind whichever 

options the government choses as long as the alternatives are “what Allah and His Prophet chosen, or democracy or 

what people have chosen. See, Jazairana, “Munadharat 1991—‘Abd al-Hamid Mahri- Abbasi Madani” Youtube 

Video. 1:35:07 [Posted on December 28th, 2011] https://www.youtube.com/watch?v=N_LFgctLmMg. 

160 Turabi had published by this time, al-shura wal-dimiqratiyya, tajdid al-fikr al-Islami and fiqh al-huriyya wal 

wihda. These works could have provided at this point—as it did later—the foundation for a theoretical legitimation 

of democracy. 
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they may have the support to win, but actual Victory is not an option. This Islamist exception is 

not a doomsday scenario, for the Islamists who had lived under brutal dictatorships. A fake 

democracy still has to have some freedom of press, some freedom of expression, right to 

assembly and other tactics of civil protests. A phony democracy could still be guilted into 

organizing elections, trapped into local, regional or international debates about rights and 

obligations. Many of these are tactics that the Islamists have perfected, first as clandestine 

movements, but then again as a part of the sahwa mobilization, albeit in apolitical fashions. 

Be that as it may, a disingenuous democracy erected by a semi-authoritarian regime will 

not lead to any peaceful power transfer. Military coups, and especially ones led by the Islamists 

are not only hard to pull off, but will not be tolerated by the emergent unipolar order. The earlier 

unthoughtful, perhaps even subconscious, notion that someone could ascend to power through an 

election and then—through the tools of democracy, or without them—take a step towards a 

khilafa, or a world order of that order, has proven to be at best immature. With that realization, 

the Islamist learning curve has just begun.  

Of course, not all the Islamists shifted their views. There were those who stubbornly 

clang to their positions. However, those who had accepted Islamic law, as their primary medium 

to negotiate reality, the nation-state as a de facto and de jure locus of their activity, and have 

conceived of politics as an essentially anthropocentric field, were inclined to adapt. Fiqh after all 

is premised on the idea that a virtue which cannot be attained in its entirety, should not be given 

up in its entirety. This is no less stubborn position. The primary difference in this latter case, 

however, is the attempt to be selective and reflective about which parts of one’s convictions are 

necessary to one’s own identity, which ones were tactics of a given era, or a luxury of a bygone 

period of glory that has become burdensome.  
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The Islamists exception of the 1990s stands on some theses. To their critics, the Islamists 

view democracy as a ladder for a one-time use.161 They believe in an idea of a one person, one 

vote but for one time. They are not genuine about their democratic rhetoric because they have a 

dream, which not only stands in contradiction with democracy but with the ideals of the state 

itself. Moreover, the Islamists do not believe in personal freedom, nor in the equality of all 

citizens. They believe men and women are unequal and they believe that Muslims deserve a 

favorable treatment over others. Should they rise to power, the laws will all be changed, and a 

very harsh and unforgiving list of draconian measures to flog, to amputate, to kill and to silence 

will be put in place.  

Under this combination of political repression, exclusion and rhetorical incrimination, the 

Islamists faced a serious crisis, which would first lead to a great deal of internal splintering, then 

to some soul searching, and eventually to serious revisions. The undifferentiated mass movement 

of Sahwa had been fueled mostly by the natural inclination of most Muslims to religious 

platforms. But it was also in part been successful because of implicit and explicit governmental 

support across the region. As far as the Arab regimes were concerned, the partial democratic 

openings presented a few alternatives before every ideological or cultural group. Wherever some 

form of democracy was permitted by the local regimes, actors had to choose between supporting 

the regimes or opposing them. The latter entails no prospect of electoral success; yet, it 

guarantees continuous harassment. Invariably, conservative Islamists (Salafists, Sufis, elder 

generations of the Muslim brothers) decided to side with the regimes or altogether boycott the 

                                                           
161 In 2013, then General Sisi, justified his coup, which ousted the Egyptian elected president, Muhammad Morsi, by 

invoking the same notion: khadh asilim ma‘ah [he took the ladder with him]. In other words, Morsi did not plan to 

hold another election, according to Sisi. See, ‘Abd al-Fattah Sisi, “Kalimat ‘Abd al-Fattah al-Sisi hawla al-ahdath 

al-rahina” YouTube Video, 54:13. Posted [August 18th, 2013]. https://www.youtube.com/watch?v=LC93fn9s3-

c&feature=youtu.be.  

https://www.youtube.com/watch?v=LC93fn9s3-c&feature=youtu.be
https://www.youtube.com/watch?v=LC93fn9s3-c&feature=youtu.be
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process. Wherever the official policy is to oppose any form of democracy, the clerical 

establishment went generally in the same direction. In fact, some Salafists in these environments 

furnished the legal justifications to prohibit democratization of any sort.  

This meant therefore that the once massive, tolerated, and generally undifferentiated 

movement has bifurcated. Earlier on, the Iraqi invasion of Kuwait brought to the surface a rift 

between the Salafis, who generally supported the Gulf states,162 and those affiliated with the 

Muslim Brothers who took a range of positions. The movement in Egypt and Hamas took a 

middle ground stance, denouncing Iraq but also rebuking the plea for Western intervention. 

Independent Muslim Brotherhood personalities, such as Ghanoushi, Turabi and others, took a 

more sympathetic stance vis-à-vis the Iraqi position. Other Muslim Brothers personalities in the 

Gulf had no choice to but to toe the party line, despite sometime their evident displeasure with 

the founding of Western military bases.  

This bifurcation (because of the war and the different positions from democracy) has had 

some not negligible implications. Sometime would lapse before the Gulf states, especially Saudi 

Arabia, Kuwait and the UAE, could forget, much less forgive, those countries and groups who 

opposed their stance or were reluctant to support it. These would be known in the local political 

discourse as duwwal wa jama‘at al-did (hostile countries and groups). So in the intervening 

period, the financial and cultural resources, which used to flow from the land of the politically 

conservative and religiously literalist Gulf, would significantly diminish. Moreover, the decision 

of many of the old guards in the periphery to either jump on the governments’ bandwagon (the 

Algerian case of mujtama‘ al-silm of Mahfoudh Nahnah and the case of the majority of the old 

                                                           
162 The exception here is the jihadists, such as Bin Ladin.  
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class of the Islamists in Mauritania)163 or turn deaf ears to politics as a whole, coupled with the 

generally timid response of the central movement in Egypt to the partial shift to democracy, have 

opened a door for a new generation of leadership unsatisfied with, and unbeholden to the 

traditional strategies and approaches of the movement. This new generation’s search for 

resources, for a political role and for cultural recognition would usher in a new age, and novel 

juridico-political tactics and theoretical revisions.   

The direction of these new revisions would be defined by a few other important factors. 

Just as the traditional centers of Islamist activities, Egypt and the Gulf states, have become 

ossified and hostile, a new locus of Islamist politics opened up in the periphery. Sudan, a country 

where the Islamists had recently led a successful coup, became the new hub for all subversive 

intellectual and political activities against the new world order, and especially against the post-

Gulf war alliance between Arab autocrats and America. Although mostly known for the cases of 

high profile fugitives, such as Bin Laden and Carlos, what is often less noted is the impact of the 

cross-cultural fertilization between an alliance of Arab nationalists, leftists and Islamists, who 

would do a yearly pilgrimage to Sudan to attend Hasan al-Turabi’s conference of al-Mu’tamar 

al-sha‘bi al-‘Arabi al-Islami.164 Much subtler, but certainly not negligible, Turabi’s 

                                                           
163 All these alliances with the local regimes are justified on some grounds of maslaha. Convenience has some role 

to play in how these alliances were forged, but some claims of genuine maslaha-driven adaptation cannot be entirely 

dismissed. While those Islamists who rejected to toe the party lines were persecuted and vilified, those who joined 

were able to use the institutions to promote many of the ideals of the Islamic revivalist movement. This will prove to 

be a double-edged sword for all those involved.  This trend contributed to the Islamization of the Arab masses and 

hence increased the pressure on the governments to pursue further Islamization. However, the governments were 

able to use this development to project themselves as the true guardians of Islam and their Islamist opponents as 

misguided youth inspired by foreign ideologies.   

164 The ideas of this alliance inspired the birth of the Egyptian Islamist Wasat party, which consisted of some 

personalities from the Muslim Brothers who sought to create a non-ideologically based party in collaboration with 

leftists and some Arab nationalists. The party was rejected by the state and its Islamist constituents were treated by 

the mother organization as a pariah.  They were some of the early to be arrested, tortured and jailed with every new 

campaign of repression by the state against the Islamists.  
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unconventional views on freedom, political ijma‘  (popular in nature as opposed to legal ijma‘  

which is elitist), and on women’s rights would exert an orienting and framing influence, 

especially on the new generation of Islamists.165 

Furthermore, Europe and the US have emerged from the mid of 1980s as new spheres of 

Islamist collective activity. These countries have by this time attracted a considerable number of 

Islamists who were seeking personal enrichment opportunities in jobs and education, as well as a 

safe and free environment to propagate their views. These new migrants included some of the 

most prolific authors in the Islamist movement, such as Rashid al-Ghanushi, and Muhammad 

Ahmad al-Rashid.166 The interaction of these scholars with the new environment would have 

some influence on the content of the Islamist literature. Ghanoushi would publish in 1993 (just 

months after he was granted asylee status in Britain) two of his most influential works on the 

notion of citizenship and public freedoms in Islam. The interest in the new environment is clear 

in the comparative nature of his Muqarabat fil‘almaniyya wal-mujtama‘ al-madani, which was 

published before the turn of the century. 

Meanwhile, a new hub of Islamist intellectual activities rose up in the small Gulf state of 

Qatar. While the Islamists have maintained considerable influence since early 1970s in this small 

state, the aftermath of the 1995 coup, especially the pursuant antagonism between the new emir 

and the neighboring conservative states, would usher in a new age of openness in Qatar. So close 

and aligned was the new regime with the progressive members of the local branch of the Muslim 

Brotherhood, that the head of the movement, Jasim Sultan, decided to dissolve the movement in 

                                                           
165 Turabi’s works and his movement’s success will feature as a subject of admiration in the statements and works of 

a list of Islamists who came subsequently to influence the Islamist intellectual sphere. These include Muhammad al-

Mukhtar al-Shinqiti, Jamil Mansur, and Rashid Ghanoushi, among others.   

166 Ghanoushi arrived in London in 1991 with a Sudanese diplomatic passport. Muhammad Ahmad al-Rashid also 

arrived around the same time in Europe.  
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1999. The reason was that it has become an unnecessary, repetitive layer of bureaucracy. This 

gesture of reconciliation between the local state and the movement would open up new horizons 

in rethinking the roles and objectives of organized movements. If Sultan can dissolve the local 

movement because the state—as he later explained—is doing everything the movement has 

wanted to do at the political level, this allows one to procedurally contemplate divorcing the 

political and the religious spheres of activity within the movement. If the movement can 

outsource and relinquish a part of its responsibility to certain state actors, then it can surely do so 

with non-state actors, if conditions warranted so.  

Soon after the coup, Qatar became a hub for Islamists’ conferences, publications, and 

think tanks. Sultan ultimately led one. Another furtherance of the Islamist ethos would now be 

cleverly affected through Aljazeera airwaves— the channel was launched right after the coup.167 

In this environment, and as a result of all the factors outlined above, the dawn of the rational 

state broke. Although it was al-Qaradawi who would become the face of the Islamist programs 

on Aljazeera, and the author of a long list of books on Shura, democracy, Islamic state, and 

umma—activities that have earned him the title of  “Global Mufti,” most of his works, and those 

of Ghazali remained timid and traditional in their treatment of the issue of the state. In these 

works, democracy is welcomed, but just as a procedure. Everything else about democracy is 

derided. The notion of khilafa continued to be the ultimate goal and direction of the Islamist 

state, even if it has to start as national.168  

                                                           
167 Many of Aljazeera’s programs promoted in their own formats, the notions and ethos of public sphere. One 

program was called the ‘Other Opinion,’ and one popular program was entitled “Opposing View.” Aljazeera calls 

itself, “minbar man la minbar lah”[the podium of those who do not have one]. The emir may not be a diehard 

democrat, but he was certainly unhappy enough with the patriarchal and conservative environment in the Arab world 

that he did not mind spending quite generously to shake it.    

168 Works such as Ghazali’s Azmat al-shura fil mujtama‘at al-Islamiyya lent further support to the general feeling of 

the need to stress the importance of Shura and to promote a notion of equal political actors, questioning the validity 
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It was still however within the same context that the lesser known theorist, Jasim Sultan, 

theoretically laid the philosophical foundations for the new state. Unlike many Islamists, Sultan 

                                                                                                                                                                                           
of the dichotomy between the ahl al-hall wal ‘aqd and the masses. It however did not go as far, in its commitment to 

democracy and the national framework, as the advocates of the rational state would later do. Faithful to his war 

against jumud (the uncritical and undiscerning acceptance of the old), Ghazali argues that in political theory only 

infallible sources are admissible. “It is strange how some people take the writings of the era of decline a source of 

guidance, believing that it is the true religion of Allah. In so doing, they misguide the new generations eager to learn 

the din. [They forget] that only infallible sources are accepted in the political writings about Islamic governance.” 

Muhammad al-Ghazali,azmat al-shura fil-mujtama‘at al-Islamiyya. (Cairo: Dar al-Sharq al-Awsat lin-nashr, 1990), 

42. He further points out the legal preference of a rational and utilitarian system over the existing repressive 

regimes, even if such a system is led by a woman. He however emphasizes that such arrangement while better than 

repression remains short of the ideal. “A woman leading the government, coming to office through shura, is better 

than an autocrat, leading a government usurping the power [from the people]. It is clear, however, that this is not the 

optimal regime.” See, Ibid. p. 44. He also criticizes the hakimma of Qutb, describing it as “a words-game, ignorance 

of Islamic legislation, or a service to tyranny.” Ibid. p. 45. Furthermore, al-Ghazali accepts democracy as a practical, 

procedural method of resolving ideological and political disputes. Looking back at the Islamic history, he wondered 

“what if the Umayyad family was just a political party, with certain principles, and what [in that case] would it have 

lost had it allowed the family of the Prophet (al al-bayt) to have its own party?” Ibid., p. 49. Finally, Ghazali 

sarcastically notes that Muslim intellectuals do not mind using commoners (ghawgha) as warriors but not voters. 

Yet, despite these views, which no doubt introduced new ideas to the Islamic juridico-political discourse, Ghazali 

still believes that the Muslim world is populated with people and governments that have not reached maturity. This 

means that the establishment of an Islamic state is not possible now. Ibid. p. 51. Some of these views, especially the 

openness to trying democracy, are echoed in the work of another prolific intellectual from the Muslim Brotherhood, 

Sa‘id Hawwa. He does not believe democracy is the best system, but it is certainly the lesser of the two evils. “The 

eventual outcome of a democracy in the Muslim lands is victory for Islam. We therefore warn our brothers against 

opposing practical democracy. In fact, we see democracy as the practical way for the victory of Islam in the land of 

Islam” Sa‘id Hawwa, Jund Allah Takhtitan (Cairo: Maktabat wahba, 1995), p. 83. His legal justification of this 

verdict is that “democracy is the lesser of the two evils within the Islamic context, before the [arrival] of the Islamic 

rule.” Ibid, p. 124.Yusuf al-Qaradawi, another prominent Islamist and legal scholar, was equally accommodating to 

democracy. But his accommodationist stance extends only to what he calls “political democracy.” “We mean by 

democracy [the one we accept] political democracy. We have reservations about economic democracy and social 

democracy.” Yusuf al-Qaradawi, al-Din wa al-siyasa, (Dublin: European Council of Ifta’, 2007), p. 145. He 

proceeds to stress that “what is of interest to us is the political democracy… what we want to take from democracy 

is its assurances and technical means to prevent fraud [in elections].” Ibid., p. 146. Faithfull to his extensive 

criticism of democracy in his work, Min fiqh al-Dawla fil-Islam, which appeared a decade earlier, Qaradawi devotes 

a significant space to criticizing certain aspects of democracy. Furthermore, he continues to be aversive to the idea 

of the nation-state frame, where much power (decisions pertaining to education, to culture and to media) is 

centralized in stark contrast to its historical counterparts. Qaradawi, unlike the advocates of the rational state, does 

not seem convinced that all aspects of democracy must be accommodated on the premise of legal change, taghayyur 

al-fatwa. He asserts that “While not all religion is constant, [one must also remember] that not all secular matters are 

changing.” Ibid., p. 106. It is therefore important, when invoking masalih or a maqasidic approach to legitimate a 

legal change, to bear in mind that only Allah knows the true mahalih. Qaradawi quotes from the father of maqasid 

himself: “The masalih, which reform the conditions of the God’s servants, is not truly and fully known except by 

their Creator. The servant has little knowledge of, except from a few angles. That which is hidden from him of them 

is much larger than which is revealed to him. He may seek to benefit himself from a road that will never take him 

there.” Ibid. p. 98. In other words, Qaradawi warns other Islamists against the use of maqasid and masalih as a 

pretext to exclude texts. In summary, these works and others written by leading Muslim Brothers’ scholars coincide 

with some of the ideas that became the basis of the rational state paradigm, but they also differ significantly, 

especially in the following two respects. The commitment to democracy is partial and the notion of khilafa continues 

to lurk in the background. The advocates of the rational state have resolved these two aspects. 
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was not so much driven by the overly emotional and pietistic considerations of what titles and 

designations should the state and its leaders carry. He was instead more interested in finding 

pragmatic solutions to what he saw as a terrible failure for the Islamist project, which he has 

embraced and tirelessly worked to promote. 

For him, the modern Islamist project failed because of its inability to acknowledge the 

basic and evident problem it is facing. The Islamists do recognize that the West and other areas 

of the world have developed more evolved societies, freer, more just, politically stable and 

economically prosperous systems. They also pose the right question: Why have our societies 

failed to develop a similar system? They do further recognize that the Qur’an has established a 

set of lofty ideals, which provide the potential of a more advanced society. But instead of closely 

examining the reasons why the Islamic system never evolved over its history, they blame the 

current generation’s lack of piety for the problem169: 

People will say everything is already available in Islam. Then you would ask them why are our 

conditions terrible? They reply [by saying] because we do not implement Islam in our lives. Then 

you ask, why are we not implementing Islam in our lives? Their answer is: because we are not 

good Muslims. Then you ask why are we not good Muslims. They go back to saying, because we 

do not implement Islam in our lives. This is a sterile circular conversation. 

Sultan asserts that the Qur’an has outlined some general ideals to create a humane, free, 

ethnically and religiously diverse society. The most important and comprehensive of these were 

                                                           
169 Sultan attacks Friday preachers, on a regular basis, for their insinuation that belief itself resolves worldly 

problems, and that their presence translates into a weakness in belief. He categorically rejects any correlation 

between the history of the nation’s defeat and its belief: “The setbacks that our nation has experience were never 

because its enemies were superior in faith. The reason has always been shortcomings of its leaders in finding 

rational and intellectual outlets, or in their shortcomings in planning and conflict management.” See, Jasim Sultan, 

“Al-iman rafi‘a an barnamij ‘amal?” Posted [January 4, 2009]  

https://drjassim.wordpress.com/2008/12/28/%d8%a7%d9%84%d8%a5%d9%8a%d9%85%d8%a7%d9%86-

%d8%b1%d8%a7%d9%81%d8%b9%d8%a9-%d8%a3%d9%85-

%d8%a8%d8%b1%d9%86%d8%a7%d9%85%d8%ac-%d8%b9%d9%85%d9%84%d8%9f%d8%9f/.  

https://drjassim.wordpress.com/2008/12/28/%d8%a7%d9%84%d8%a5%d9%8a%d9%85%d8%a7%d9%86-%d8%b1%d8%a7%d9%81%d8%b9%d8%a9-%d8%a3%d9%85-%d8%a8%d8%b1%d9%86%d8%a7%d9%85%d8%ac-%d8%b9%d9%85%d9%84%d8%9f%d8%9f/
https://drjassim.wordpress.com/2008/12/28/%d8%a7%d9%84%d8%a5%d9%8a%d9%85%d8%a7%d9%86-%d8%b1%d8%a7%d9%81%d8%b9%d8%a9-%d8%a3%d9%85-%d8%a8%d8%b1%d9%86%d8%a7%d9%85%d8%ac-%d8%b9%d9%85%d9%84%d8%9f%d8%9f/
https://drjassim.wordpress.com/2008/12/28/%d8%a7%d9%84%d8%a5%d9%8a%d9%85%d8%a7%d9%86-%d8%b1%d8%a7%d9%81%d8%b9%d8%a9-%d8%a3%d9%85-%d8%a8%d8%b1%d9%86%d8%a7%d9%85%d8%ac-%d8%b9%d9%85%d9%84%d8%9f%d8%9f/
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emphasized by the Prophet in his farewell address. This speech, according to Sultan can be 

broken down into four key areas: 1) closing the cycle of vendetta,170 2) suspending economic 

exploitation (wad‘ al-riba), 3) protecting the weak (the stress on being good to women), and 4) 

establishing the equality and brotherhood  of mankind (inna rabbakum wahid wa inna abakum 

wahid.).171 He goes further to say that Qur’an, which stressed the centrality of promoting good 

and prohibiting vice, has also made sure to prevent that right from being abused by someone 

wishing to assert an undue authority over others. Qur’anic verses repetitively emphasize, “you 

are not their protector, guardian or judge.” The question then becomes how did that just, humane 

and equalizing message of brotherhood fail to create a real state?172  

Sultan attributes the problem to the absence of a rational philosophical engagement with 

sociological and socio-political issues:173 

When we ponder the wide array of Islamic concepts [which create the raw substance for Islamic 

ethics and law] we can clearly see that these values remained in their infancy. We have never 

examined them at the civilizational level, nor delved to their philosophical depth. They have 

mostly been examined in their exterior, being designated as halal or haram. These are more of 

legal/juristic labels than real questions designed to enrich and expand the text. These concepts 

have never been philosophically examined as to allow them to create a general consciousness 

                                                           
170 Elsewhere, Sultan replaces this category with “providing a peaceful mechanism to resolve conflict.” Sultan notes 

that all these four categories are independent rational variables. In other words, humans could arrive at them 

independent of revelation. But they are nonetheless stressed here to indicate their importance as categories of divine 

contracts. Yet, turning these values into elaborate systems of governance, for peaceful management of human life is 

left to humans as an area of competition. See, Jasim Sultan, al-Turath wa ishkaliyyatuh al-kubra. (Beirut: Arab 

Network for Research and Publishing, 2015), 48.   

171 Jasim Sultan, “Azmat al-Turath al-shkaliyyat al-kubra” youtube Video, 1:36:44. Posted [May 12, 2015 

https://www.youtube.com/watch?v=lDDfGyTPILs. 

172Jasim Sultan, “Mafhum al-muwatana.” YouTube video, 42:34. Posted [Jan. 13, 2015]. 

https://www.youtube.com/watch?v=Ki7s45vLzlM. 

173 See, Jasim Sultan, al-Turath wa ishkaliyyatuh al-kubra. (Beirut: Arab Network for Research and Publishing, 

2015), 45. 
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amongst the elite at first and then later in the public. …the main problem we face today is that we 

continue to confuse the raw material [the text] with our social status. The raw material reflects the 

richness of our environment, not the richness of our society…to turn the raw material to actionable 

values requires that the society to recognize of that this is a treasure, and digging deep to mine 

it…and then eventually process it.  

Sultan cites two reasons for this crisis. The first is the introduction of the idea of 

abrogation. The second is subsequent to the first but no less important. According to Sultan, this 

second reason is the Muslim community’s extreme guarding against unbridled reason. In other 

words, what would appear in a mild dose a justified fear of faulty or excessive reliance on 

chaotic rational postulations, eventually led to the closure of many aspects of critical socio-

political thinking.174 This attitude deprived Muslims of the ability to promote intellectual inquiry 

in the sphere of political and social organization. This meant that learning opportunities were 

missed. Sultan refers to the siege of ‘Uthman and his assassination as one extremely valuable 

learning opportunity, one that was wasted because of that eschewal of critical thinking. 

Therefore, instead of trying to find a way to regulate the relationship between the center and the 

amsar, and set procedures to resolve this category of conflict in the future, the conversation 

turned into a debate about the individual actors. Who was right, and who was wrong? And then, 

eventually the whole story was shrouded in religious mystery and was deemed a taboo.175 Again, 

                                                           
174 Sultan alludes to the following line of poetry:  

[Knowledge is that which contains a chain of narration. Everything else is nothing but satanic conjecture.] 

وما سوى ذاك وسواس الشياطين—العلم ماكان فيه لفظ حدثنا  

175 In his quite long review of political developments in Islam and transformations of juridicopolitical ideas over 

time, Sultan designate the famous fatwa of Ahmad b. Hanbal, prohibiting any challenge to political leaders, no 

matter how corrupt, as the point at which Islamic political thought froze in the classical era. But he also notes that 

this novel idea, which contradicted all practices hitherto, was justified by the maslaha of ending the constant revolts 

and bloodshed. Although that objective has never actually been met and the fatwa led to the furtherance a sterile 

political theory, this maslaha-based fatwa justifies a new maslaha-based fatwa completely transforming the Islamic 

juridicopolitical thought to keep apace with modern developments. Our political thinking failed to develop a system 
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even as a historical event, the chance of a rational investigation of that early crisis was 

obstructed.176  

 As for the idea of naskh, Sultan blames ‘Arabs’ natural proclivity to simplicity’ for this 

tendency. Faced with hundreds of verses that speak of clemency, of suspending judgement, of 

generosity, of forgiveness, of shunning violence, of recognizing divine providence in diversity of 

creeds and ideas, of the futility of trying to eliminate kufr; all juxtaposed with a few verses 

outlining wartime conducts, early Muslims thought the best way to resolve this conflict is to 

assume that one verse has abrogated all else. As a consequence, the ‘verse of the sword,’177 is 

considered to have overruled hundreds of other verses that speak of peace and coexistence. To 

show the confusion that the notion itself have caused in traditional sources, Sultan alludes to the 

work of a Mauritanian scholar on the topic of naskh.178 This scholar shows how the figures of 

presumably abrogated verses in the traditional scholarship fluctuate between 200 to 500. Upon 

close examination, however, this scholar found only a consensus on an abrogation of one verse 

(Q.58:12). Yet despite that unanimity, no one knows which verse abrogated it.179  

For much of modern Islamists irrational engagement with their heritage, Sultan blames an 

early 20th century Saudi-funded program, spearheaded by the late Rida to revive the Islamic 

teachings. He believed that this program imported and perpetuated the problems that plagued 

                                                                                                                                                                                           
in consonance with the ideals that were outlined in the Qur’an, and that is a failure we must not be beholden to. See 

Jasim Sultan, al-Turath wa ishkaliyyatuh al-kubra, 84.  

176 Jasim Sultan, al-Turath wa ishkaliyyatuh al-kubra. (Beirut: Arab Network for Research and Publishing, 2015), 

59. 

177 Q, 9:5.  

178 He appears to allude to, ‘Abduhllah b. Muhammad al-Amin al-Shinqiti, al-ayat al-mansukha fil-qur’an al-karim 

(Cairo: Maktabat Ibn Taymiyya, ??).  

179 Jasim Sultan, “Mafhum al-muwatana.” YouTube video, 42:34. Posted [Jan. 13, 2015]. 

https://www.youtube.com/watch?v=Ki7s45vLzlM.  

https://www.youtube.com/watch?v=Ki7s45vLzlM
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Muslim history to the present. That project was informed by the philosophy that we can avail 

ourselves of civilizational retardation if we have a better access to the past. That eventually led to 

Banna’s focus on the notion of the din and dawla, where the dawla became increasingly the 

finality of activism.  The logical progression of that obsession with the state was Mawdudi and 

Qutb’s hakimiyya. This direction has hurt rather helped the cause of progress. Instead of that 

backward journey, the Islamists must read and benefit from other nations’ long history of socio-

political experiments, and press ahead to try to catch up.  

Sultan insists that this project is a long and steep climb. The Muslim world suffers from a 

“meager strategic weight, vis-à-vis its opponents, therefore it needs to fix that imbalance. And it 

is certainly not going to be fixed by rhetoric.”180  The first step toward bridging that gap is the 

recognition that the idea of the “state” evolves over time. The state in the modern sense has little 

resemblance to the state in the medieval period. Hence, the travel in history in search of the 

essence of the Islamic state misses the central fact that the state today has certain pre-requisites 

to survive and prosper. Whether Islamic or not, these conditions must be present for the state to 

be viable. What should be attempted instead is defining and deploying the true values that Islam 

has once taught to create a society that reflects them.  

Moreover, Sultan notes that in working to stem the decline and push for progress, the 

Islamists must not use the intrigues of others or their opposition as an excuse for their failure. He 

insists that in any socio-political endeavor there are constants and variables. One can never 

change the constants, but one can and must exert his energy to change the variables. In the 

umma’s attempt to rise again, the Western opposition is a constant. Therefore, the Islamists 

                                                           
180 Ibid.  
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“must not bet on the idea of waking up one day to find out that everyone is sympathetic to our 

plight. We must learn how to play well in the world as it is. There are no other solutions.”181 

Sultan calls to refine and define the traditional values of Islam, as reflected in the 

Prophetic community and to create new legal tools to invigorate them is heeded by other 

Islamists. Sa‘d al-Din al-‘Uthmani’s ongoing research to distinguish the range of Prophetic 

juridico-political behavior is the most advanced Islamists attempt to progressively separate the 

elements that are essentially religious, and therefore beyond the reach of anthropocentric 

intervention, and those elements which are quintessentially secular.182 He also seeks beyond that 

to identify those acts that are hybrid in nature. Like other Islamists, al-‘Uthmani mines traditional 

Islamic legal heritage for earlier distinction between these categories. Although ‘Uthmani draws 

on a wide range of Qur‘nic verses, Prophetic traditions, legal and historical accounts, much of his 

work depends on the Maliki scholar al-Qarafi (d. 684/1285),183 and to a much lesser extent on 

postulations of Qarafi’s Shafi‘i teacher, ‘Izz Ibn ‘Abd al-Salam.184  

                                                           
181 Ibid.  

182 See, Sa‘d al-Din al-‘Uthmani, Tasarufat al-rasul bil imama: al-dalalat al-manhajiyya wa al-tashri’iyya. (R’bat: 

Manshurat al-zaman, 2002). 

183 Abu al-Abbas Ahmad Ibn Idris Shihab al-Din al-Qarafi is a Maliki jurist who gained a considerable measure of 

fame under the Mamluk rule of Egypt. Sherman Jackson’s various works on al-Qarafi, which sprang forth from his 

PhD dissertation, are important sources on Qarafi’s life, intellectual work and the socio-economic context that 

shaped his views. One of the most comprehensive of these is Sherman Jackson, Islamic law and the state: The 

constitutional jurisprudence of Shihāb al-Dīn al-Qarāfī (Leiden: Brill, 1996). Although Wael Hallaq’s scathing 

review of this book (in Islamic Law and Society, Vol. 5, n.1 (1998)) is perhaps undeserved, his suggestion that a 

familiarity with the works of al-Qarafi’s teacher, al-‘Izz Ibn ‘Abd al-Salam (whom we will discuss in the chapter on 

maqasid) is instructive. This is especially true given that many of the ideas, which became popular with Qarafi, had 

their origins in Ibn ‘Abd al-salam’s extensive work on masalih, especially the views highlighted in his magnum 

opus, Qawa‘id al-ahkam. 

184 Born in Damascus and migrated ahead of the Mongol’s invasion of 1260 to Cairo, this Shafi‘i scholar became a 

leader in the Egyptian society, serving at one point as a chief judge and also as professor in one of the local Shafi‘i 

seminaries. Al-‘Izz Ibn ‘Abd al-Salam (d. 660/1262) is one of a few Muslim scholars of his period, who maintained 

an independent status and was often critical of the political class in the Egypto-Syrian context.  
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To highlight the value of al-‘Uthmani’s project, I need to recall here the earlier attempt 

by ‘Awwa, Qaradawi and al-Ghazali to remedy the problem that the deployment of Sunna has 

created for the Islamist project. It is essentially a problem of having to deal with a vast and 

undifferentiated corpus that sometimes presents literal demands at odds with the other central 

texts. Qaradawi suggested that sunna must be checked against other sunna and also against the 

wisdom of Islam. ‘Awwa has, at much earlier stage (1974), tried to disentangle the legislative 

Sunna (binding) from other categories of Sunna (nonbinding). Building on these earlier projects, 

‘Uthmani seeks a thoroughgoing dissection of the sunna.  

In a relatively small work (90 pages) entitled Tasarrufat al-rasul salla Allah ‘alayhi wa 

sallama bil-imama, ‘Uthmani labors to show that the traditional definition of Sunna—as the 

prophet’s statements, acts and tacit approval of statements or acts—can confuse many distinct 

categories of Sunna. This global view of sunna is, according to ‘Uthmani, a major source of 

‘color blindness’ in legal thought, as it pays no attention to the aims of the legislation. In contrast 

to that global view, ‘Uthmani provides a more atomic view. He cites, for example, seven 

separate categories of Sunna; some of which are hardly binding, and some are only binding in 

special circumstances. The Prophet acts may reflect: 1) a human wisdom, 2) habits, 3) mundane 

activity based on personal experience, 4) ijtihad for public interest, 5) verdicts based on 

deliberation and court evidence, 6) advice, and 7) personal matters.185 ‘Uthmani gives an 

example of each of these categories. All these cases are not at all based on revelatory foundation 

and hence are human conducts.  

To understand these categories, ‘Uthmani borrows from Qarafi his distinction between 

four main capacities of the Prophet’s work. The first of this is tabligh, which is passing on 

                                                           
185 Ibid. 11. 
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revelatory instructions. These instructions are subject to classical classifications of legal 

categories (i.e. general, specific etc.). The second capacity is al-futya, which is the case when the 

Prophet issues legal opinions based on preponderance of evidence. The third category is the al-

qada’. This consists of the prophetic verdicts on cases where he acted as a judge. The last and 

most pertinent category for ‘Uthmani is the imama. This category comprises all the cases in 

which the Prophet acted solely in his capacity as the political leader of the community. These 

generally address non-religious matters, at least in the strict sense of that word. Acts or 

proclamations from this category are a part of a general area of permissibility, where God has 

honored the Prophet by delegating to him the right to exercise his rational faculties and legal 

knowledge to serve the interest of his community. This category is only binding on those who 

lived under his leadership. Community leaders after the Prophet are also given the same juridico-

political freedom. For subsequent generations, his ijtihad in this capacity, as an imam, is relevant 

only in as far it reflects the general guidelines or frames of Islamic ethics and maqasid.186 It is 

important to recall here, that Sultan has found the idea of naskh a destructive device that was 

used to sidelined a vast array of clement, just, and wise Qur’anic principles. ‘Uthmani finds a 

convenient solution for the issue of naskh. He believes that most mansukh is only so because it 

falls under the last category of Prophetic acts.  

The overall value of this analysis, according to ‘Uthmani is to intimate to the legal 

experts the need to “go beyond the literalist/lexical understanding of sunna…[since]this 

analytical view of Sunna prevents reducing the religion into its earlier implementations, and from 

being frozen in some historical shapes”187 It further helps orient the legal mind to the constant 

                                                           
186 Ibid. 88. 

187 Ibid. 85. 
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link between the rulings and their ratio legis. More importantly, the Prophet acts in his capacity 

as a political leader show remarkably liberating features. The government of the state he led, as it 

was understood by the companions—who constantly asked whether a given Prophetic ordinance 

is religious or personal ijtihad—was one where there is a clear separation of powers.188 This 

anthropocentric nature of the issues of imama are clear in the fact that the Rashidi Caliphs did 

not hesitate to amend Prophetic decrees and to devise entirely different ones. It is therefore 

important to remember now in retrospect that the Rashidi experiment, great as it was, cannot be 

viewed as trans-historical. It was shaped by the historical specifics of the period, and it must not 

be incorporated as a part of the din.189 The logical conclusion then is that an Islamic system of 

governance is, by default, a civil system, whose decisions are rationally-driven and whose 

obligations are objective and realistic. It must however maintain the Islamic reference.  

The system that ‘Uthmani has outlined is one based on human rational considerations. 

But his discussion is not concerned with the juridco-political shape of this state. In the modern 

discourse, most of the issues about political Islam revolve around the compatibility with the 

liberal state, a national, democratic and generally secular state. For the Islamists to prove their 

state, they must prove their commitment to democracy. That is to say, the Islamist must refute 

the claims we have discussed earlier (most notably the one-time one-election thesis). In fact, the 

Islamists have to preemptively preclude these claims from appearing as reasonable items in the 

public debate. This could only be done if the democratic system and the liberal culture that has 

become synonymous with it are theoretically account for, on solid Islamic grounds and in a 

comprehensive way. A theory of this sort must go beyond these claims. A theory of this nature 

                                                           
188 Ibid, 94.  

189 Ibid, 97. 
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must seem convincing to proponents and opponents alike. In other words, this system must 

address all the legitimate rational questions that a friend or a foe could raise.  

There are several theses that modern engagement with traditional Islamic juridico-

political thought have brought forth, which became problematic in the age of liberal politics. One 

of these is the traditional notion that the ruler is a caliph, a vice-gerent of God, or a successor to 

the Prophet. Approached with a modern mindset, this view has been emphasized in the extreme 

as a divine mandate, Hakimiyya. In the minimum, it was considered a religious requirement in 

form and substance—even if the ruler himself is not necessarily acting on the behest of God, or 

in any sense representing the order established by His prophet. A very central part of that 

argument rests on the question of implementing the Islamic legal edicts which are clearly 

stipulated in the primary texts and have been established as well by ijma‘. An element in the new 

theory must deal with these claims and furnish legal grounds to drive it down to obsoletion. 

Jamil Mansur promotes a solution that is based on differentiating between shari‘iyya 

(political legitimacy), which is an umma prerogative, and al-tashri‘ (legislation), which no 

Muslim has a problem attributing to God. A simple procedure then, democracy is quite 

compatible with Islam because it regulates, rather than violates, the premise of shar‘iyya. It can 

in fact be a way to resolve the historical contention. While Islamic legislation is an already 

covered ground, matters of political organization are based on the popular will. Jamil cites, in 

support of this view, the wide consultation of ‘Abd al-Rahman Ibn ‘Awf before chosing 

‘Uthman. Jamil relies on accounts which suggest that ‘Abd al-Rahman consulted even with 

women.190 The Islamists seeking office are acting within that legacy. They understand that their 

                                                           
190 The element of the shura story about consulting “even very young women (al-mukhadarat fi khudurihinna) and 

children in their schools” is found in Ibn Kathir’s al-Bidaya wa-l nihaya. vol. 10. (Cairo: Hagar, 1998), 208-213. It 

however lacks the usual ‘an ‘ana (chain of narration). Those details are also missing from the lengthy account in al-
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claim to legitimacy is based on a popular mandate. That mandate can be revoked in the same 

way that it was granted. While these modern electoral procedures are novel, the substance of idea 

of who should rule remains significantly similar.191  

Raysuni deals at length with this notion of popular legitimacy. In a book, entitled al-

umma hiya al-asl [The nation is the source], he responds to three Salafist theses against 

democracy. These are: 1) that political matters are entrusted to the ahl al-hall wa-l ‘aqd (those 

who loosen and bind) and are not by their specialized and sensitive nature open to the public; 2) 

that majority is always on the side of error; 3) and that adopting democracy could means 

contravening God’s legislation if the majority opposes it.192 In respect to the first claim, Raysuni 

asserts that this notion is a part of a dangerous tendency to usurp the umma’s historical role as 

the recipient of the divine message. It has created an inverted pyramid, where the state and its 

favored elites represent the most important element in the system. The umma has therefore been 

historically marginalized. Many of the ills which the society face today are direct results of this 

imbalance.193 He goes to length, quoting a large list of Qur’anic verses, to show that the 

overwhelming majority of commandments were addressed to the umma in general, not to the 

statemen or even to fuqaha’. This clearly shows that the umma ontologically precedes, rather 

than proceeds from the state.   

As far as the second claim is concerned, Raysuni shows that the verses used to buttress 

this claim speak of the majority of disbelievers, not of believers. He also cites a number of 

                                                                                                                                                                                           
Tabari’s magnum opus, al-Tarikh. See Ibn Jarir al-Tabari, Tarikh al-Tabari, vol. 4 (Cairo: Dar al-Ma‘arif, 1967), 

228-241.  

191 Jamil Mansur, “Waqafat fikriyya ma‘a al-fikr al-islami al-mu‘asir.” YouTube Video, 35:07. [May 19, 2014].  

192 Ahmad al-Raysuni, al-umma hiyya al-asl (Beirut, al-Shabaka al-‘Arabiyya lil-abhath wa al-Nashr, 2012). 

193 Ibid. 27. 
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historical incidents where the majority, not consensus, have played a pivotal role in choosing 

political leadership. Raysuni cites the bay‘a of Abu Bakr as an example.194 Raysuni also 

contends that even in legal matters, a religious report/ riwaya can gain a status of preponderance 

if it is narrated by a large number of laymen, not necessarily legal scholars.195 

Finally, Raysuni strongly dismisses the notion that respecting the will of the majority in a 

Muslim country could lead to overlooking God’s commandments. He asserts the opposite. The 

only way for Muslims to have a voice is if the majority is respected. But Raysuni does not mind 

imagining a scenario where the majority decide to go against the will of God. In this very 

unlikely scenario, the solution is quite simple: more da‘wa. Coercion is neither Islamically 

sanctioned course of action, nor a productive one.  

 In summary, the rational state whose juridicoplitical doctrines we have tried to trace in 

the Arabic sources, from Nahda to the present, assumes the national paradigm as its frame, 

electoral politics as its modus operandi, maqasid as its legal conduit, a majority Muslim society 

as its environment and the laborious non-governmental educational, charitable, spiritual and 

cultural work of Islamists movement as its support base. It is through these assumptions that it 

maintains its frail theoretical existence. Without elections, this state is not viable. Without the 

Muslim majority, it cannot win. And it cannot justify itself as Islamic without maqasid. Nor 

would its invocation of maqasid seem sensible without the assumption that its non-political 

branches are continuously expanding and upholding, in a clever astroturfing scheme,196 the many 

                                                           
194 Ibid. 38.  

195 Ibid. 39 

196 For some insights on the notion of astroturfing see, Maron Gero and Akos Kopper, “Fake and Dishonest: 

Pathologies of Differentiations of the Civil Society and the Political Sphere in Hungary,” Journal of Civil Society, 9 

n.4, (2013); 361-374. One does not have, of course, to agree with the negative view of astroturfing, as a subversive 

and anti-democratic tactic, in this article. In fact, ‘astroturfing’ may very well be unavoidable and ethically a better 
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prerogatives that it would leave for the public to shoulder in order to save face in its liberal 

environment. This state is rational in the sense of attempting to negotiate an equilibrium between 

all these factors. Of all these elements, maqasid is central to this equilibrium, especially to 

compatibility between the liberal ethos and the Islamist ideals which inform the movement. The 

next chapter will look at how these maqasid are deployed for that purpose.     

 

 

 

 

 

 

 

 

                                                                                                                                                                                           
alternative to a strict adherence to traditional boundaries of civil societies’ work in some contexts. As Partha 

Chatterjee has convincingly argued, the processes of governmentality, in many areas of the world, have pre-dated 

the configuration of modern nations on claims of popular sovereignty. The consequence is considerable. Instead of 

the normative, extensively theorized role of civil societies, as intermediaries to promote and preserve the rights of 

citizens within the nation, other associations of political communities and actors are needed, and often founded, to 

negotiate—within the prevailing mode of governmentality—with the agencies of the state the delivery of services to 

certain communities defined based on a set of statistical surveys and a moral claim of representing a ‘community.’  

In these contexts, civil societies, which observe theoretical norms of sovereign politics, become elite clubs removed 

from every day politics, providing impractical pedagogic discourse. This situation is a product of a ‘distinction 

between ‘citizens who ‘inhabit the domain of theory’ and ‘populations’ who inhabit ‘the domain of policy’. The 

former is theoretical; the latter is descriptive and empirical. See, Partha Chatterjee, The Politics of the Governed: 

Reflections on Popular Politics in Most of the World (Columbia: Columbia University Press, 2004), 32. What 

Chatterjee describes here is theoretically sound but suffers from a level of the impracticality he decries. While 

governmentality—that is the delivery of certain services—has become the accepted role of the state (administration 

vs. governance), not all governments approach that function with the same level of efficacy, dedication or rigor. 

Often, large gaps are left both at the level of services and space. Charitable organizations, connected to political 

societies, or ‘civil societies’ tend to fill the vacuum. Even if overt political moves are excluded, the ideological 

alignments and mission statements—in a thoroughly politicized environment, as much of the non-Western world 

is—are bound to turn services into political massages.  
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MAQASID: THE THEORETICAL UNDERPINNINGS OF THE RATIONAL STATE 

In his seminal work, the formation of Arab thought, Mohammed ‘Abid al-Jabri cites the 

absence of historical evolution as a key characteristic of Arabic thought. He argues that all 

cultural and intellectual world-views of various legal schools, intellectual movements and 

political dynasties continue to lead a concurrent existence in the modern Arab collective sub-

consciousness, without clear temporal or spatial differentiations. To conceptualize this 

synchronous existence, al-Jabri sometime uses the metaphor of ‘scattered islands’ or a suq, 

where all products are displayed side by side without any specific temporal or spatial logic. One 

may move from the Umayyad island, for example, to the 19th century Nahda with no sense of 

change or intellectual rupture.1 For the Arab intellectual, Imru’ al-Qays, al-Farazdaq and Ahmad 

Shawqi are equally present and relevant.2  

Al-Jabri’s notion of a stagnant Arab history is the premise of much of modern Arab 

intellectual efforts, which have, by and large, accepted Georg W. F. Hegel’s verdict that “Islam 

has long vanished from the stage of history, and has retreated into an oriental ease and repose.”3 

                                                           
1To Jasim Sultan, this fact stems not from the absence of rupture but the absence of evolution and the uncritical 

sanctification of historical personalities and their ideas. In his Azmat al-tanzimat al-Islamiyya, Sultan notes how the 

uncritical acceptance, and placement of Banna’s ideas beyond reproach, have done a major disservice to Banna, his 

mass movement and the larger social context in which his ideas remain influential. Sultan asserts, for instance, that 

Banna was able in one of his early letters (Bayna al-Ams wa-al-yawm) to identify key problems in the Arabic 

Islamic history, namely the conflict over power, shunning of practical sciences, and the absence of a historically 

conscious spirit. Sultan claims that this diagnosis was correct and extremely critical but remained in its raw 

condition since neither Banna nor his followers delved into the implications of these conclusions and hence never 

asked the right questions. Why have Muslims remained unable to resolve the issue of power struggle and to develop 

a mechanism to resolve it?  Why did early Muslim turn away from sciences, and why have practical scientific 

methodology and inquiry remained marginal throughout the community’s history? Are these aspects related to our 

understanding of religion or our practice of it? Instead of understanding Banna’s diagnosis as that of a social 

scientist, which can be criticized, elaborated on and debated, his followers saw his words as those of a religious 

cleric and most often as a Sufi master dealing with mystical, not objectives, consistent laws of history. Jasim Sultan, 

Azmat al-tanzimat al-Islamiyya, al-Ikhwan namawdhajan (Beirut: al-shabaka al-‘arabiyya lil-abhath, 2015). 

2 Mohammed ‘Abd al-Jabri, Takwin al-‘aql al-‘arabi (Beirut: Markaz dirasat al-wihda al-‘arabiyya, 2009). 

3 Georg W. F. Hegel, The philosophy of history (Kitchener: Baloche Books, 2001), 337. 
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That acceptance had its consequences on the attempts to revive the civilizational vitality of 

Islam. If one is to accept al-Jabri’s proposition4 that Arab history’s lack of mobility has much to 

do with the disjointed and nonlinear ways in which the ‘Arab mind’ operates, then the revival 

must involve attention to this scattered and ahistorical self. Faithful to the structuralist analysis, 

through which he conceived the Arabic intellectual malaise, al-Jabri preferred to see a complete 

epistemological rupture with everything passé.5 But for the Islamists, whose work is premised on 

faith, the primacy of Qur’an makes an epistemological rupture of the sort, not just impossible but 

unthinkable.6 What seems possible for some Islamists is a project of internal ordering—a rational 

and purposive engagement with the entire historical legacy, to bring not just harmony to its 

‘scattered islands,’ but to imbue them with life and directionality.7 This purposive engagement 

                                                           
4 While many criticized al-Jabri’s work, there is a consensus among those, within the Arab intelligentsia, who have 

embarked on the grand mission of theorizing a correlation between civilizational vitality and a society’s mode of 

thinking in the post 1967 War, that Arab’s rationality’ was in crisis. Even George Tarabishi who accused Jabri of 

intellectual naiveite, of concocting much of his materials, of misreading, misrepresenting, misunderstanding and 

plagiarizing his Western sources, and of assuming—without proving—that thinking about ‘reason’ is more complex 

that thinking with ‘reason,’ conceded that the Arab mind was indeed in trouble. Although he did not see a necessity 

to excavate Islamic intellectual heritage and reinvent the early period of writing and compilation (i‘adat ‘asr al-

tadwin), his exhaustive ‘eight years of research’ left him convinced that a reordering of the Arab mode of thinking is 

necessary. See George Tarabishi, Naqd naqd al-‘aql al-‘arabi: nazariyat al-‘aql (Beirut: Dar al-Saqi, 1996). 

5 For a summary of al-Jabri’s solution see Nelly Lahoud “Tradition (turāth) in contemporary Arabic political 

discourse,” Critique: Critical Middle Eastern Studies, Vol. 13, n. 3 (Fall, 2004), 313-333.  

6 Jasim Sultan makes the argument that the notion of rupture is itself incongruous with history. “Some, in our 

Islamic context, claim that we must leave the past with its good and bad (bi khayrihi wa-sharihi) and to accept what 

the other (West) has with its good and bad, and march forward to future. A proposition of the sort never happened, 

not even, in the culture that some would like to imitate.” Jasim Sultan, mina al-sahwa ila al-yaqaza (unpublished 

document), 14.  

7 Jasim Sultan’s project of Nahda is the most prominent example of this effort. Out of 22 books, and dozens of 

seminars, webinars and training sessions, Jasim Sultan hopes to focus the attention of Muslim thinkers, political and 

social actors on the remediable variables in their mode of civilizational thinking. Having defined the antagonism of 

others as the constant in the Umma’s civilizational struggle, Sultan critically examines the Uamma’s history, legal 

heritage, humanist ideals and modes of hermeneutic to help raise a ‘human mass’ which thinks and acts in a rational 

way about the requirements of nahda. This belief has led Sultan to write first about the transition Min al-Sahwa ila 

al-yaqaza [From awakening to consciousness]; outlining Qawanin al-Nahda [The laws of renaissance]; probing 

Falsafat al-Tarikh [Philosophy of history]; defining Dhakirat al-Umma [The memory of the nation]; excavating 

Ishkaliyyat al-Turath [Problematics in the Islamic heritage]; positing Qawa‘d fi-l-mumarasa al-siyasiyya [Rules of 

political praxis]; diagnosing Azmat al-tazimat al-Islamiyya [the crisis of Islamic organizations]; to theorizing in al-

tafkir al-istratiji [Strategic thinking] and al-geopolitics wa-mustaqbal al-‘alam al-‘arabi [Geopolitics and the future 
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may not allow one to do away with the fetter of continuity,8 but it can open an evolutionary path. 

The center of this effort is the use of maqasid, as a broad theory of ethical and legal values which 

provide, not simply the raison d'être of the religious affiliation, but the final goals of the political 

project which ensues therefrom.  

These maqasid are the focus of this chapter, which first provides a brief overview of 

maqasid, their conception and their role in traditional Islamic legal theory. It then highlights the 

novel interest in maqasid, especially among the Islamists. The chapter further elucidates how this 

interest is triggered by a desire for a coherent methodology to reorganize and reinterpret Islam’s 

massive legal heritage. In other words, it stems from the need to find a framework of 

hermeneutic, which at once maintains fidelity to texts and resolves their intra-conflicts, whether 

these are linguistic issues, authenticity questions, context problematics, degree of importance or 

temporal limitations. The result of this new interest is the promotion of maqasid from a 

speculative subset of legal theory to the most certain, and therefore, most overarching philosophy 

of law. Evidently, this leads to a revision of some fundamental assumptions in Islamic legal 

theory. One central consequence is the dismantling of the naskh paradigm by privileging the 

Meccan era, which is now seen as the period in which the universal principles of the faith were 

outlined. This reversal of naskh chronology is not without evident juridico-political consequence. 

Since the Meccan period was devoid of all forms of political organization, subsequent juridico-

political arrangements are implicitly understood to be means to further the religious moral 

                                                                                                                                                                                           
of the Arab world]. What is missing at this critical moment in history, according to Sultan, is the “role of reason, 

which consults and directs towards clear strategic vision.” Jasim Sultan, Qawanin al-Nahda (Doha: unpublished 

document, 2005), 5.  

8 If he conceives of continuity as a burden.  
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foundations established in the preceding period. However, no specific political arrangement has a 

religious sanction.   

Another general consequence of the shift to maqasid is the determination that, wherever 

law is applicable—at least in any public capacity—it must be unconcerned and unwilling to 

admit theosophical or irrational considerations of any sort. Furthermore, a legal theory, thus 

conceived, cannot afford to remain aloof to its particulars. It must provide a consistent theoretical 

account for their correlation—in respect to socio-political contexts—to the universals of the 

system.  

These shifts provide the rational foundations for an emancipative juridico-political 

theory, which charts a positive and purposive platform for agentive social subjects. While it 

reestablishes and reaffirms the centrality of text, it breaks the monopoly of elitist claims in 

respect to matters of socio-political matters. This effect is produced through the emphasis on a 

responsibility of mankind to further their interests; through an equal stress on the harmony 

between physical and divine laws, and finally through the bifurcation between a generally stable 

autarchic frame within matters of worship and a shifting, negotiable democratic one in matters of 

social praxis. 

Why Maqasid? 

This choice of maqasid is not an arbitrary one. It is the outcome of previous trials to 

imagine, conceive of, and bring to life an Islamic polity in the modern context. These included 

(as we have seen in the survey of the intellectual history in the previous chapter) a number of 

pragmatic and theoretical adaptations. Some of these were based on the primary sources; Qur’an 

and Sunna. Others comprised invocations of the two scriptures combined with other juristic tools 
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and arguments. While various encounters on the socio-political plain have proven that textual 

literalism and abstract theoretical postulations, no matter how grand, are limited and limiting, a 

resort to fiqh and its capacious sphere is comparatively liberating. That liberation is, however, 

not without its incumbrances.  

Fiqh owes it capaciousness to its ikhtilaf, to the diversity of legal methodologies, but also 

to the innumerable particularized instances of casuistry, which imbue it with remarkable 

adaptability to complex social contexts.9 Both casuistry and diversity of legal methodologies 

present a theoretical and practical problems in the modern context. Under the centralized and 

legally homogenous (codified) jurisdiction of the state, the appeal to plurality of legal referents 

and the application of context-based and individually-tailored verdicts would seem arbitrary, and 

in fact unjust—unlawful that is. As a locus of scattered quotes, fiqh in its diversity, is tactically 

convenient. As a base for political programs, however, fragmented and selective appropriations 

of legal opinions, across madhahib, expose political actors to accusations of amateurism or— 

worse— of opportunism and hypocrisy.  

Furthermore, such selectivity has the potential of creating a legal anarchy, since all socio-

political actors could use the tactic to justify divergent stances. In the end, no one could lay an 

exclusive monopoly over fiqh as such. But this is only the superficial issue. At a more 

fundamental level, a wide selectivism would inherently delegitimize the process itself, if not the 

entire domain of fiqh. At an even more profound level, this selectivism would further compound, 

                                                           
9 Baber Johansen believes that one of the reasons why casuistry became prevalent in the Post-Classical period in 

Islamic law —often in contravention of legal theory and norms— is because of the complex transformation of labor-

relations in the agricultural domain, where the distribution of state lands to private proprietors forced both the new 

land owners, wishing to rent, and peasants, looking for land to cultivate, to engage in convenient, temporary and ex 

post facto (sometime after the harvest) arrangements. These ad hoc arrangements often circumvented the legal 

requirement of contract. See, Baber Johansen, “Between Legal Concepts and Social Praxis,” Islamic Law and 

Society, vol. 2 (1995), 135-156. 
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rather than resolve, the perpetual concurrence of an amalgamation of ideas and their antitheses, 

thereby replicating the stagnation, which Jabri decries.  

A frame of rationality   

Maqasid, a subset of Islamic legal theory, whose earliest beginnings are traceable to 11th 

century Shafi‘i scholar, Imam al-Haramayn al-Juwayni, fascinated modern Muslim thinkers. It 

appeared to provide a systematizable sets of legal rationalizations, which both inductively 

explicate and transcend the primary textual sources.10 As a system of values, with a claim to a 

higher degree of certainty than other overarching qawa‘id (terse legal maxims) of legal theory, 

maqasid seems to offer a philosophy of law, which is at once free of the particularity of some 

texts and the uncertainty of other legal principles. These features make maqasid attractive in the 

modern period, where the legal diversity is frowned upon as a sign of arbitrariness and (its most 

heinous corollary) backwardness. Maqasid has therefore been explored as means to bring 

harmony to the legal systems and to end or minimize ikhtilaf.11  

                                                           
10 In the words of Jasir ‘Awda, “Maqasid [have the potential of] transforming fiqh from simple explication of the 

legislative wisdom into a comprehensive roadmap and complete methodology to develop the nation.” Jasir ‘Awda, 

fiqh al-maqasid: inatat al-ahkam al-shar‘iyya bi maqasidiha (al-Ma‘had al-‘alami lilfikr al-islami, 2006), 213. 

11 Jasir ‘Awda ends one of his chapters on the utility of maqasid as a system that balances the requirements of 

prosperous human life and the humane treatment of animals and other elements of nature thus: “The summary of 

this section—which intended to give examples but not exhaust every aspect of this matter—is to consider [that 

employing] maqasid as a means to interpret and orient texts would bring Islamic fiqh back to people’s life, and 

allow it to maintain its flexibility and ability to absorb every new matter in social life. This will be achieved by 

extracting it from the domain of conflict over preponderance of evidence, claims of abrogation, and [bringing it] to 

the domain of ta‘lil (examination of ratio legis) and qiyas (analogy), and to take it up therefrom to the sphere of 

deliberating public interests, and taking strategic decisions.” This short summary is very important as it indicates a 

few central aspects of the advocates of the rational state’s interest in maqasid. While qiyas is accepted as the last of 

the four sources of Islamic law, ta‘lil (the notion that every law has a ratio legis) is one of the unsettled aspects in 

the Islamic legal philosophy. The issue of masalih is equally contentious.  While almost all Sunni legal schools 

believe that all divine orders are in the best interests of people, there is no agreement on how these masalih are 

defined, nor on whether they are this-worldly or other-worldly or both. All three involve, however, a measure of 

rationalization. The issue of strategic decisions must be based on a notion of long term maslaha. It certainly has no 

clear correspondent in traditional Muslim legal discourse. See, Jasir ‘Awda, fiqh al-maqasid, 172. 
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Early interest in maqasid was purely legal in nature, and it was not until recently that a 

segment of the Islamists, have begun to explore their juridico-political value. This interest is 

closely tied, not just to the need to resolve the challenges, which arise from the legal domain, to 

the freedom of the pious homo politicus, but more significantly to the desire to establish sets of 

political goals, whose pursuit permits wide rationalizations of tactics and means. It is abundantly 

clear that, if the scope of maqasid is the exploration of the ratio-legis of all ratio legis (i.e. the 

comprehensive and larger aims of the Legislator), their reach must by necessity extend beyond 

law. It is this rationalization of doctrines and actions within the socio-political sphere that is 

important in the use of maqasid, and one of the key rational features of the rational state.12  

To further illustrate the sociological value of the use of maqasid as a form of rationality, I 

would like to invoke the work of the German sociologist, Max Weber. According to Stephen 

Kalberg, Weber theorized four types of rationality, which social agents adopt in response to 

social realities.13 These are: practical rationality, theoretical rationality, substantive rationality 

and formal rationality. Practical rationality (Zweckrationalitat) is defined by means-end 

rationalizations. This is where the agent is inspired by personal, this-worldly and pragmatic 

reasons. While the outcome of this type of rationality is generally this-worldly, the act itself or its 

theoretical rationalization maybe religiously or mystically grounded. One may perform a 

religious practice or make offerings to gods in exchange for worldly favors. The defining feature 

here is the orientation towards interests, especially personal interests.  In contrast, theoretical 

                                                           
12 According to Jasir ‘Awda “The primary Islamic reference in determining the philosophy, methodology, source, 

and the orbit of every instance of intellectual or juristic ijtihad in political matters, and hence the [ideological] 

reference of the civil state, which we advocate –at this juncture of our history— is maqasid.” Jasir ‘Awada, al-dawla 

al-madaniyya: nahwa tajawuz al-istibdad wa tahqiq maqasid al-shari‘a (Beirut: al-shabaka al-‘arabiyya lilabhath w-

al-nashr, 2015), 149. 

13 Stephen Kalberg, “Max Weber's Types of Rationality: Cornerstones for the Analysis of Rationalization Processes 

in History” American Journal of Sociology, vol. 85, n. 5 (Mar. 1980), pp 1145-1179.  
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rationality “involves a conscious mastery of reality through the construction of increasingly 

precise abstract concepts rather than through action.”14 Theoretical rationality is primarily 

concerned with resolving theoretical problems and inconsistencies. In this case, the agent (often 

a systematizing theoretician) is driven by a conscious quest to transcend ‘the sheer routines’ of 

ordinary life, in search of meaning. 

Substantice (also value) rationality is the realm of ideology. This is the category where 

sets of values are placed to judge and measure ‘reality’s flow of unending empirical events.’15 

Rationality and irrationality in the context of substantive rationality are matters of perspective. 

“These values acquire rationality merely from their status as consistent value postulates. 

Similarly, the ‘irrational’ is not fixed and intrinsically ‘irrational’ but results from the ideal-

typical incompatibility of one ultimate constellation of values with another.”16 In other words, 

“something is not by itself ‘irrational’ but becomes so when examined from a specific ‘rational’ 

standpoint.”17 

The last type of rationality is formal rationality. It is most apparent in the context of 

bureaucratic domination. This type of rationality has two interconnected characteristics. The first 

is the total rejection of arbitrariness. The second is its universality; that is, its conception in 

opposition and disregard to personal considerations. In other words, “universalism and 

calculations in reference to enacted regulations stand here strictly opposed to decision-making in 

                                                           
14 Ibid, 1152.  

15 Ibid, 1155.  

16 Ibid, 1156. 

17 Ibid, 1156.  
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reference to the personal qualities of the individuals.”18 Commercial enterprises, laws and 

governmental regulations are clear examples of systems that operate on the basis of formal 

rationality.  

Despite evident differences between these types of rationality, “their common aim is to 

banish particularized perceptions by ordering them into comprehensible and ‘meaningful’ 

regularities.”19 Moreover, these categories are not mutually exclusive in every instance. Practical 

rationalizations can lead a parasitical life on the margin of a system of formal rationalization. 

Theoretical rationalization processes can, in theory, play a role in the deduction, systematization 

and justification of substantive rationality. From the stand point of those who embrace it, 

substantive rationality stands out, by virtue of its orientation to values, as the most constitutive of 

and the least substitutable of all these four. This primarily stems from its ability, at least in 

theory, to curtail and circumscribe the haphazard and whimsical nature of practical rationality. 

This means, that despite its perspectival nature, it is the most expansive form of rationalizations, 

and hence the most accommodating of social events. Kalberg explains this characteristic thus: 

“Only actions oriented to substantive rationality have the potential to introduce methodical ways 

of life that subjugate the practical rational way of life based on interests, the formal orientation to 

rules, and the reality’s stream of disjointed occurrences.”20  

In the Arab world, like elsewhere, the national state imposes its formal rationality first 

through a monopoly of the means of violence and, by virtue of that, through its various layers of 

corporate regulations and bureaucratic structures. And wherever a measure of good governance 

                                                           
18 Ibid, 1158. 

19 Ibid. 1160 

20 Ibid, 1165.  
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has been established, the state tends to cater to the pragmatic needs of a segment, if not all, of its 

individual citizens. Moreover, the state attempts through its ‘consent-manufacturing’ institutions 

(its media, publications, national schools, and its religious endowments) to respond to its 

citizens’ need of a narrative, of a systemic world view, to furnish ‘meaning’ to their individual 

and collective life. This area, however, remains a volatile domain, given the defuse nature of 

authority in Islam and the presence of conflicting hermeneutic frameworks. While this diversity 

is theoretically manageable and practically irrelevant to many in most aspects of their lives, it is 

however very problematic and consequential in a few respects. 

At the heart of these is the question of governance and state legitimacy. The modern Arab 

state has not theoretically reconciled its existence, its governance structure nor its modus 

operandi with the faith of the society. This has clear ethical consequences. There is in the 

minimum a duality of moral referents: the modern state and its overbearing secularity, and 

traditional Islamic influences propagated by the state and a variety of other non-state actors. This 

situation leaves the social agent, not just torn between the demands of competing theoretical 

rationalities (the portrait of the state in its Islamic discourse and the state’s Western sensibilities 

and logic of governance), but struggling to devise practical rational approaches to meet—

whenever the state formal rationality fails to do so— certain facets of his individual needs, 

whether economic, social, religious or political. There is, within this paradigm, a clear want of a 

unified value system, which furnishes the raison d'être, purpose and direction of the national 

subject.  

In summary, there is a sociological and political need, within the Arab state context, for a 

consistent substantive rationality. This substantive rationality is, for the advocates of the rational 

state, the maqasid, which provides—per Jasir ‘Awda— “the methodology that must be the 



195 
 

principal source and reference to all politics and policies, [and] a measure with which we 

examine our understanding and application of all Islamic sources.”21. “It is [furthermore] the 

most profound theory and understanding of Shari‘a .”22 Maqasid owes this ability to regulate and 

order (that is to moralize) the socio-political life to its kulliyyat (universals),23 which are not 

subject, according to Ahmad al-Raysuni, to doubt, abrogation, specifications except through 

incontrovertible (in terms of its revelatory status and signification) evidence.24  

In other words, “maqasid, its foundations and purposes; its universals and particulars; its 

classifications and degrees; its paths and means, constitute a remarkable methodology of 

thinking and reflection; for analysis and evaluation; and for conclusions and syntheses.”25 It is 

for these reasons that maqasid must now be the default rational creed of Islamism, according to 

Raysuni. “If old Islamic thought, which was represented primarily in the ‘ilm of kalam (theology) 

and whatever branches and effects emanated therefrom, has neglected maqasid as a topic and 

                                                           
21 Jasir ‘Awda, al-Dawla al-madaniyya nahwa tajawuz al-istibdad wa tahqiq maqasid al-shari‘a (Beirut: al-shabaka 

al-‘arabiyya lil-abhath wan-nashr, 2015), 128.  

22 Ibid, 129. 

23 In the current stage of the Islamist intellectual evolution, these universals are seen as necessary antidotes to the 

Arab mind’s proclivity to stress the particular, individual and random over the global, communal and systemic. 

Jasim Sultan summarizes this diagnosis thus: “The Arab mind exaggerates the importance of personal piety at the 

expense of reforming the system…The Arabic mind did not fashion a ‘rationality’ which values universals. Instead, 

the prevalent attention to particulars has become its central feature. This major problem impacted every sphere of 

political, economical and social thinking….[it also] engendered an impaired relationship with knowledge, which 

modern education is still unable to reform.” See Jasim Sultan, Geopolitics: al-jughrafia wa-l-hilm al-‘arabi al-

qadim (Doha: Tamkin lil-abhath wa-l-nashr, 2013), 198. 

24 Ahmad al-Raysuni, Kulliyyat al-asiyasiyya lish-shari‘a al-Islamiyya (Cairo: Dar al-kalimah lin-nashr wat-tawzi‘ 

2012). See, especially the discussion on pages 133, 134, and 143.  

25 Ahmad al-Raysuni, al-Fikr al-maqasidi: qawa‘iduhu wa-fawa’iduhu. (Rabat: Jaridat al-zaman, 1999), 99. 
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methodology, modern Islamic thought is urged—now and in future—to benefit from maqasid 

and the maqasidic approach.”26 

Furthermore, this new rationality has wide application, not just in the range of topics its 

covers, but also in the range of individuals who can participate in its furtherance. Unlike 

traditional juristic tools, whose use is restricted to a small group of specialized experts in the 

community (fuqaha’’), and sometimes to a much smaller subset of highly learned men within 

that group (mujtahids), maqasid—while a must-know tool for mujtahids27—is available to non-

mujtahids as well. Raysuni declares that “the utility of maqasid is not restrict to ijtihad nor to the 

mujtahidin, but it is within reach to anyone, whether his curiosity [within the field] has been fully 

or partially satiated (tashabba‘a biha aw tazawwada bi nasibin minha).28  

This wide applicability stems from the novel belief that all aspects of Islamic law—even 

those which are ritualistic in nature— are based on rational premises. Such belief goes beyond 

the traditional delineation between ‘adiyyat and ta‘abbudiyyat, which we will see later in this 

chapter. Contrary to traditional Sunni scholarship, which struggled with the notion of ta‘lil, 

assuming, projecting or expecting the presence of ratio legis for textual injunctions, and which 

has generally accepted to place matters of worship beyond such inquiry, Raysuni asserts that 

“everything in Shari‘a   has a ratio legis (kullu mafi al-Shari‘a ti mu‘allal) and has therefore an 

aim and interests to fulfil and preserve.”29 This includes, in his view, rituals. “The asl (the 

                                                           
26 Ibid, 99.  

27 “Maqasid must become the Mecca (qibla) of the mujtahids, a [compass] with which they find their path, to which 

they journey, and at which they unpack [their luggage and] settle.” Ahmad al-Raysuni, al-Fikr al-maqasidi, 96. 

28 Ibid, 99.  

29 Ibid, 39. 
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premise) is that ‘ibadat—in general and specific—have ratio legis, which could be rationally 

examined and reflected upon.”30 

A brief historical overview of maqasid 

Linguistically, the word maqasid is the plural form of maqsid, which is in turn a 

derivative of the verbal noun, al-qasd. The latter means the aim, the intent or the direction. The 

word also signifies moderation or a ‘straight path.’31 In legal theory, the term maqasid refers to 

the overarching legal and ethical aims of Islamic law.32 In this sense, the word refers to an area 

of Islamic legal theory,33 which examines these overarching legal and ethical aims and their 

implications.  

As a special area of legal inquiry, maqasid is quite recent, but its precursors are traceable 

to the work of the 11th century Shafi‘i scholar, ‘Abd al-Malik, Abu al-Ma‘ali al-Juwayni (d. 

478/1085). Al-Juwayni discusses maqasid in two of his treatises on legal theory. One of these is 

al-Burhan fi usul al-fiqh. The other work is al-Ghiyyathi. The former is a rich exposition of legal 

maxims (qawa‘id) of jurisprudence and the khilaf about their understanding and applications in 

various schools. It covers the opinions of Zahiriyya, Mu‘tazilla, Hanafiyya and Malikiyya. While 

                                                           
30 Ibid, 51.  

31 The root word qasd is often contrasted with the word laghw. The latter means a vacuous speech, or a purposeless 

act. In this sense, maqasid refer to the meaning and purpose of acts. An act that has no maqsid is one that has no 

purpose.  A speech without maqsid (or maqasid) is a meaningless speech.  

32 Ibn ‘Ashur, one of the early Arab intellectuals to write about maqasid in the modern era, defines maqasid as, “the 

discernable meanings, wisdoms in all or most instances of tashri‘” To ‘Allal al-Fasi  “maqasid are the goals and the 

underlying notions  placed by the Lawgiverwith every rule.” Hamid al-‘Ali sees “Maqasid as this worldly and other-

worldly interests of people.” Al-Qaradawi considers maqasid to be“the aims [which] the texts intend from the 

orders and prohibitions…[and which] specific regulations intend to realize.” Raysuni defines maqasid as “the aims 

which the Shari‘a has been established to concretize in order to [preserve] the interests of people.” 

33 For a primer on Islamic legal theory in English see, Wael Hallaq, A history of Islamic legal theories: an 

introduction to Sunni usul al-fiqh (Cambridge: Cambridge University Press, 1997).  
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maqasid-like concepts are scattered throughout the work, there are two instances, in which his 

classification of legal cases and his speculation about a possible futur (fatigue) of Shari‘a     led 

him to invoke a number of postulates that became later a part of the literature of maqasid. In a 

section on the different types of ratio legis and their place in usul, al-Juwayni outlines five 

categories of legal sources in terms of their status as ratio legis. These are:  

1) Rationally perceptible ratio legis, which points to extreme necessity (darura). Juwayni 

cites general governance and policies, and gives the example of qisas (death penalty). 

This act, Juwayni asserted, is necessary to contain bloodshed.  

The notion of extreme necessity could be extended to matters whose prohibition or 

neglect could lead to serious public injury. Juwayni cites trade. If no one is trading, there 

will be extreme and intolerable harm to the public and to individuals; 

2) The second category has to do with the general necessity (haja ‘amma) but falls short 

of extreme necessity. Juwaini mentions the need for rent, since not all people own 

houses, and not all owners are willing to permit others to live in their houses for free;  

3) The third category is the case where there is neither extreme, nor mild necessity. Yet, 

this category is nonetheless important to maintain certain aspects of human honor and 

dignity. This category includes physical as well as spiritual purity. It is often based on 

explicit nadb and is indirectly tied to the darura or haja;  

4) This category is based neither no haja nor on darura, but realizing its aim is treated as 

a mandub (by way of text), although it falls within the third category, despite not being 

tied to any universal principle. It is in this specific sense distinguished from the last 

category. Juwaini gives the example of contractual manumission; 
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5) This category applies to cases where the legal expert is unable to see any wisdom 

behind the ruling, nor a sign of extreme or mild necessity, nor a humane consideration, 

makruma.  

 The second instance in Burhan, where the notion of maqasid preoccupied al-Juwayni, is a 

speculative section on the concept of Shari‘a ’s fatigue. This would constitute the basis of his 

other work, al-Ghiyathi, which addresses a hypothetical scenario where Shari‘a     and its doctors 

have become extinct.34 In this imagined context, certain legal principles, largely deducible by 

reason, are employed to maintain a measure of Islamic life.35 Despite both works, Juwayni’s 

contribution to maqasid remains humble and his notions of maqasid are quite vague. Yet, the 

three vague postulates of daruriyyat, hajiyyat, and tahsiniyyat, which acquired more clarity with 

the works of Ghazali and became central to the maqasidic framework, were of his invention. The 

first two match his actual designations. He uses makruma and its derivatives to refer to what 

became tahsiniyyat in the Ghazalian and Shatibian maqasid. 

 Juwayni’s disciple, al-Ghazali (d. 505/1111),36 was the first theorist to elaborate the five 

kulliyyat (universals) which subsequently became the hallmark of maqasid. These kulliyyat sum, 

according to him, what Shari‘a     came to preserve. Through inductive readings of the scriptures, 

Ghazali theorized that the most overarching aims of Islam, and of every preceding religion, are: 

the preservation of religion, of life, of progeny, of mental sanity, and of wealth. These 

                                                           
34 It also constitutes the basis of Ahmad Ahmad’s Fatigue of Shari‘a, which I discuss in the first chapter.  

35 Shatibi does as well hint at this possibility, and speaks of the bare minimum of legal principles that must be 

observed. Not unlike Juwayni, he saw the pursuit of justice and eschewal of aggression as the most important 

elements. But he includes Islam, surrender to God and shunning murder.  

36 For a detailed biography of Ghazali, one which draws on a large pool of recent scholarship, see Kenneth Garden, 

The first Islamic reviver: Abu Hamid al-Ghazali and his revival of religious sciences (Oxford: Oxford University 

Press, 2014).  
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correspond to the hudud, the corporal punishments of major sins, which are established in the 

Qur’an and Sunna. Not unlike his teacher al-Juwayni, al-Ghazali treated maqasid as a 

subcategory of legal theory under the rubric of munasaba—a Shafi‘i concept equivalent to the 

Maliki maslaha mursala (public interests) and the Hanafi istihsan (juristic preference). Ghazali’s 

theory of maqasid was a work in progress in his different legal oeuvres on usul, reaching its 

climax in his al-Mustasfa.  

In the second volume of this work, Ghazali explores maqasid in a section devoted to 

imagined sources of law (al-’usul al-mawhuma), which includes al-istihsan (juristic preference), 

qawl al-sahabi (the opinion of a Companion), shar‘ man qablana (the legislation of pre-Islamic 

religions), al-istislah (consideration of public interests). As the word mawhum (imagined) 

entails, Ghazali believes that these are not real sources of law. They can be, however, considered 

as such under certain considerations, namely if and when supported by, or based on another 

established source: Qur’an, Sunna, ijma‘ or qiyas. As a Shafi‘i scholar, he maintains that basing 

one’s legal judgement on any one of these per se is tantamount to legislating. Al-Ghazali repeats 

the famous Shafi’i mantra, man istahsana fa qad sharra‘a: he whoever used juristic preference 

has indeed legislated; that is to say, he has claimed a divine attribute. Ghazali would say the 

same about istislah: “man instaslaha fa qad sharra‘a.”37 

 To understand the place of maqasid in Ghazali’s legal theory a few qualifications must be 

made. Maqasid are closely tied to his general definition of masalih,38 which he defines as “either 

                                                           
37 Abu Hamid al-Ghazali, Al-mustasfa min ‘ilm al-usul, Hamza Z. Hafiz, ed. vol. 2. (al-Madina al-Munawwara: 

Sharikat al-madina al-munawwara lit-tiba‘a, 2008), 506. 

38 For a more detailed review of Ghazali’s use of maslaha and that of other Islamic scholars of the period see, 

Felicitas M. M. Opwis, Maslaha and the purpose of the law: Islamic discourse on legal change from the 4th/10 to 

8th/14 century (Leiden: Brill, 2010). 
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the brining of benefit or the averting of harm.” But Ghazali is keen to stress that both naf‘ and 

darar are neither subjective nor objective rational realities. Something does not fall under 

maslaha simply because of the procurement of an apparent benefit or the prevention of a 

perceived harm. A mere rational consideration could lead to nothing but false interest, maslaha 

mawhuma. Ghazali’s operating wisdom on the use of reason is that it helps determine which 

evidence is of greater preponderance. It cannot nonetheless—independent of other evidentiary 

tools—generate or be the ratio legis (al-‘aql la yuhassin wa-la yuqabbih, wa-lakinnahu yurajjih). 

Instead the final arbiter is shar‘.  

Ghazali is, however, aware that shar‘ does not explicitly address all cases of naf‘ and 

darar (all cases of masalih that is). It is therefore necessary to admit reason in one way or 

another, in certain global cases where no one text, a specific ijma‘ or a known form of qiyas 

seem applicable. The entry in this case is the intent of the law. Ghazali thus defines masalih 

accordingly as “the fulfillment/preservation of the intent (maqsud) of the shar‘.”39 Given his 

aversion to unregulated use of reason, Ghazali has to define and limit the intent (maqsud) of the 

law. This is where the inductive extrapolation of the five usul came to view. Their identification 

is not meant to expand the purview of reason in the legal domain but rather to limit it. Ghazali 

thus asserts “Everything that preserves these five usul is maslaha and everything that spoils them 

is mafsada—a harm.”40  

To further circumscribe unwarranted use of reason in the case of preservation, al-Ghazali 

borrows and expands on al-Juwayni’s three categories of darurat, hajiyyat and takrimat. (The 

                                                           
39 Ibid, 482.  

40 Ibid, 482.  
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latter becomes tahsinat with Ghazali.) Masalih become therefore everything that is necessary 

(daruri) or needed (haji) or ameliorative (tahsini) in the preservation of the five usul. Ghazali, 

however, notes that only the first category has an independent evidentiary power, given the 

plurality of textual and non-textual indicants supporting its validity. “The last two categories 

cannot be used for hukm unless supported by asl…[not observing so] is tantamount to legislating 

through opinion—wad‘u al-shar‘ bi al-ra’y… It is precisely like istihsan, which if supported by 

a source/asl then it becomes a form of qiyas/analogy.”41 To properly understand Ghazali, one 

must remember that there are only four usul (Qur’an, Sunna, ijma‘ and qiyas). Istihsan and 

istislah (both tied to the intent of the law) are certain forms of analogy. The five kulliyyat are the 

most evidentiary form of analogy.  

The Shaykh of Maqasid 

Despite the importance of Ghazali’s contribution to maqasid, it is the work of the 14th 

century Andalusian scholar, Abu Ishaq al-Shatibi (d. 790/1388),42 which generated the most 

interest in the modern period.43 Like Ghazali and al-Juwaini before him, al-Shatibi treated 

maqasid in a work on legal theory. The work, al-Muwafaqat, comprises five monograph-length 

sections. The first includes 13 introductory theses on general principles of legal theory. The 

second is a philosophical discussion of the nature of ahkam: prescriptive and positive. The third 

section is dedicated to maqasid. The fourth section features debates on legal indicants and their 

                                                           
41 Ibid, 487.  

42 For a detailed biographical information and discussion of the socio-economic conditions in which Shatibi lived 

and worked see Muhammad Khalid Mas‘ud’s early study,  Islamic legal philosophy: A study of Abu Ishaq al-

Shatibi’s life and thought (Islamabad: Islamic Research Institute, 1977). 

43 See Muhammad Khalid Masud, “Recent Studies of Shatibi’s Al-Muwafaqat,” Islamic Studies, vol.14, no. 1 

(Spring 1975), pp.: 65-75. See also Jasser Auda, Maqasid al-shariah as philosophy of Islamic law: Systems 

approach (Virginia: International Institute of Islamic Thought, 2010). See Ahmad al-Raisuni, Nazariyat al-Maqasid 

‘ind al-Imam al-Shatibi, (Virginia: International Institute of Islamic Thought, 1995). 
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derivation from the primary sources of law. The last section deals with ijtihad (independent legal 

thought) and taqlid (dependence on independent legal authorities). The section of maqasid is 

significantly richer than any previous treatment of the topic. Here one finds a more extended 

discussion of al-Ghazali’s five usul and the three universals of daruriyyat, hajiyyat and 

tahsiniyyat.  

Shatibi accepts Ghazali’s argument that Islamic legal injunctions are meant to preserve 

the aims of shar‘ in respect to God’s creation. He further accepts that these are of three 

categories of daruriyyat, hajiyyat, and tahsiniyya. According to Shatibi, daruriyyat are necessary 

to the establishment of worldly and otherworldly matters and include all the five usul (i.e. 

preservation of faith, life, progeny, rational faculty, and wealth). Al-hajiyyat, on the other hand, 

are those matters, which help one—in respect to the five usul—avert extreme hardship. Finally, 

tahsiniyyat play a complementary role that expands and improves the quality of the five usul. For 

example, life is a necessity (darura), which requires (haja) securing food, shelter and clothing. 

Life is, however, ameliorated by improving housing arrangements, food types, clothing styles 

and comportment etiquettes. These ameliorations are the tahsiniyyat.  

Moreover, these three categories are differentiated in importance but are constitutive of 

one another in certain respects. They are differentiated in the sense that, in the absence of daruri 

conditions, the two other categories become legally and rationally irrelevant. One, for instance, 

does not need to secure housing for a dead person, nor worry about schooling him or her on 

proper decorum. Likewise, a person who does not believe in God derives no ‘religious’ benefit 

from praying the five daily prayers, much less in engaging in extended supererogatory prayers. 

While necessity takes precedence over need and the later over ameliorative elements, the last two 

complementary categories can be determinative of the first. As Shatibi notes “the complementary 
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element is a part of the necessary element since anything lacking the chance to rise to a good 

status is in some sense missing its essence…Hence a regular and general defect in a mandub 

(optional matter) [for example] is almost like a defect in a rukn (obligatory matter).”44 In other 

words, a person maybe a believer and performs his daily prayers, but— in so doing, he is 

regularly neglectful of cleanliness (tahara), absent-minded in his performance (ada’), and 

insincere in his intentions. Faith, which is daruri, is almost non-existent in this case, precisely 

because the other two categories are neglected. 

The three general categories of Islamic aims are applicable in four spheres of law: rituals, 

customs, transactions and criminal injuries. For example, protecting one’s faith is darura in the 

sphere of rituals; preserving one’s life and reason is darura in the social or customary sphere; 

whereas protecting one’s progeny and wealth is a necessity in the context of transactions.  The 

injunctions against criminal injuries and regulations to that affect are meant to protect all daruri 

in all of the above spheres. On a secondary level, rukhas (ritual allowances), hunting, loans and 

the assignment of blood money (diyya) to the perpetrator’s clan (‘aqila) are hajiyyat in the 

spheres of rituals, social customs, transactions, and criminal injuries, respectively.  Similarly, 

removing impurities and covering one’s private parts; observing certain etiquette while drinking 

or eating; demanding a legal guardian’s permission in marriage; and avoiding the targeting of 

hermits and unarmed civilians in war are tahsiniyyat in these four spheres, respectively.  

The five usul are also hierarchically ordered. Preservation of faith comes before the rest; 

preservation of self before progeny, wealth and mind. In the same order, protecting one’s 

progeny takes precedence over defending his wealth and sobriety. Sobriety takes precedence 

                                                           
44 Ibid, 23.  
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over wealth. In other words, one could and must sacrifice all else, if it is evident that such 

sacrifice is necessary, to maintain his faith. One’s faith must not, however, be sacrificed for 

anything else. It also follows that one should spend his wealth to maintain his life, not exhaust 

the latter to safe the former. The question of hierarchy between these five remains, nonetheless, 

contentious, ever since al-Ghazali fashioned these usul. For instance, one is authorized to, and is 

highly rewarded for, making the ultimate sacrifice in defense of his wealth, as numerous 

prophetic statements attest. It is additionally unclear whether a temporary inebriety is worse than 

losing a critical measure of wealth. This vagueness is also applicable to the order of importance 

between the preservation of one’s life and one’s progeny. Shatibi is, of course, ready to accept 

that these matters and others are circumstantial. His ultimate measure of differentiation, 

however, is clear in his definition of masalih and maqasid.  

Not unlike Ghazali, Shatibi is not willing to award reason more latitude than his Ash‘ari 

creed warrants.45 He categorically rejects the idea that rationality is sufficient to determine 

masalih, or that reason could, on its own, establish or constitute ratio legis. “Rational arguments, 

if applied or admitted in this science, are admitted in a compounded sense. They are either based 

on sama‘ (report), on facilitating the authentication of such report,  linking it to the proper 

applicable context, or something of similar nature. They can never be used independently, since 

matters pertaining to usul are matters of shar‘, and reason is not a source of legislation.”46 He 

stresses further the primacy of naql (revelation) over ‘aql (reason): “When there is a convergence 

of textual and rational evidence in a legal case, the condition should always be that revelation 

                                                           
45 The claims that Shatibi adopted a Hanafi approach in this work should be taken with some caution.  

46 Abu Ishaq al-Shatibi, al-Muwafaqat, ed. Abu ‘Ubayda Mashhour Al-Sulayman (Medina: Dar Ibn ‘Affan, ?), 27. 
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leads and reason follows. Reason [should] go only as far as the text allows it to.”47 This stress on 

the secondary status of reason stems from Shatibi’s belief that religious ordinances are premised, 

in the first place, on the need to worship Allah. It is only in a secondary sense that legal 

injunctions may carry other meaning or purpose, palpable to rational discernment. “Every 

religious knowledge is only required by the Lawgiver to the extent that it is a means to worship 

Allah, not for any other consideration…Whenever another logic becomes apparent to the mind, 

then such aspect is secondary to the primary purpose.”48 In summary, “reason [only] sees things 

through the prism of shar‘ (min wara’i al-shar‘.)”49 

Having established a limited purview of reason and linked the primary intent of legal 

injunctions to worshiping Allah, Shatibi finds the most rationally consistent and religiously 

defensible definition of masalih to be the “benefits which are useful in this life in the preparation 

for the Hereafter, never those dependent on a person’s subjective definition of his interests.”50 

This could not be otherwise. Shari‘a , Shatibi notes, “has only come to extricate people from the 

pursuit of their inclinations (ahwa’) in order to be slaves of Allah.”51 One cannot rely on reason 

alone to define masalih nor employ it as a means to ascertain their preponderance.  

Furthermore, one cannot extrapolate on rational premises that benefits are permissible—

as a matter of principle—unless otherwise outweighed by some harm. As Shatibi asserts, “belief 

itself is a subjugation of the self to the authority of taklif (responsibility to obey commandments), 

                                                           
47 Ibid, 125.  

48 Ibid, 73.  

49 Ibid, 30.  

50 Abu Ishaq al-Shatibi, al-muwafaqat fi usul al-shari‘a ed. ‘Abdullah Darraz vol. 2 (Beirut: Dar al-fikr al-‘Arabi, 

1975), 37. 

51 Ibid., 38.  
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and a restriction of desires…Disbelief [on the other hand] is liberating to the self and 

unrestrictive to the mind.”52 Evidently, one cannot claim that, because of its liberating aspects, 

kufr is permissible. Nor could one make the argument to the contrary. All in all, the sound 

criterion, in Shatibi’s view, is understanding that “benefits are not all permissible, nor is all harm 

categorically prohibited. The asl (the reference) is what assists in the dunya for the sake of 

akhira.”53 This is precisely why faith takes precedence over life, as is clear in Qur’anic indicants 

calling for jihad and in the prophetic practice to the same effect.  

Shatibi’s section on maqasid is, no doubt, the richest treatment of the topic before the 

modern era; yet, his main contribution to maqasid in their modern incarnation lies in his general 

approach to legal theory in muwafaqat. First of all, there is the unique approach to the Qur’anic 

“text as an integral whole,” which according to Hallaq placed him closer to the camp of “the 

exegetes than to that of fellow legal scholars.”54 This focus on Qur’an, on investigating its 

kulliyyat, is also a central feature of the Islamists we study here.55  

More importantly, Shatibi’s work appears to be an ambitious socio-juridical project to, at 

once, harmonize the ikhtilaf56 characteristic of Islamic law and legal theory, and to address the 

                                                           
52 Ibid., 28.  

53 Ibid, 41. 

54 Wael Hallaq, “The primacy of the Qur’an in Shatibi’s legal theory” In Wael Hallaq, Law and legal theory in 

classical Islam (Brookfield: Variorum, 1995), 71. 

55 Refer to Ahmad al-Raysuni’s work on Kulliyyat of Qur’an cited elsewhere in this document.  

56 The title, al-muwafaqat, comes—as Shatibi notes in his introduction—from a dream of one of his friends. The 

latter dreamt that Shatibi was writing to harmonize the differences between the views of Ibn al-Qasim (seen as a 

mujtahid of his own right) and those of Abu Hanifa. The idea of the dream, and the title itself, is another muwafaqa 

because Shatibi had had intended the work to do just that. Shatibi, therefore, adopted the new title.   
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prevalent social approaches to faith and practice.57 That this was not just another work in usul is 

clear in the attempts at the start of the first section to revise usul by anchoring them in a claim of 

certainty, by narrowing their scope, but also by tying them to practical and concrete legal issues.  

The first reformative step in Shatibi’s juridico-social project is a revision of usul. This 

angle is clear in Shatibi’s thirteen introductory theses. In terms of their focus, these introductory 

theses can be divided into four categories. In the first category (theses 1 and 2), Shatibi makes 

the argument that legal theory is based on inductive global principles, which are authentic and 

certain (qat‘i).58 This is a very important and consequential determination, especially for the 

modern use of maqasid in two respects. First, socio-political or legal endeavors based on the 

preservation and improvement of these fundamental usul will most certainly assume the legal 

status of wujub (obligatory), irrespective of which legal category they occupy otherwise.59 

Global concepts of this nature cannot be trumped by scattered and specific 

commandments, which would now be seen as either of a secondary importance or specific to 

private, not public interests. Shatibi asserts elsewhere that “all fundamental maqasid are not 

devised in respect to the individual (la hazza fiha lil-mukallaf)…because they are pertinent to 

                                                           
57 In addition to the three novel claims in respect to maqasid: 1) that they are certain; 2) that they are fundamental 

usul on their own; and 3) that these universal principles could never be abrogated by the particulars (juz’iyyat) of 

shar‘.  Although Tahir b. Ashur was quite critical and unconvinced of Shatibi’s claims and arguments that maqasid 

are certain (qat‘iyya), describing his attempt as vacuous, modern Islamists, such as Raysuni, Mansur and others 

premise their work on the notion of a distinction between certain maqasid which are seen as  qat‘i and other aspects 

of legal works, which cannot rise to this status given their anthropocentric premises.     

58 This certainty is based on “an inductive reading of shari‘a and a consideration of its universal and particular 

indicants. [It is moreover] based on what it contains of public matters…This certainty is [therefore] not founded on a 

specific evidence, but on a large range of indicants and in different topics…They collectively reach a level of 

tawatur.” Ibid, 51. 

59 “Basing [work] on the fundamental aims transform actions, in the majority of cases (ghaliban), to obligation.” 

Ibid, 339. What Shatibi calls obligation here is often referred to in the works of the advocates of the rational state as 

consciousness and willful engagement in the act.  
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absolute public interests.” In other words, the fundamental qat‘i usul are impersonal regulatory 

and organizing principles of substantive rationality, which must always trump—in any instance 

of conflict—practical rationality, and—as a matter of fact, all other forms of rationality.60 This 

level does not of course exclude or contradict, in a maqasidic sense, the fulfillment of key 

personal interests (the drive for a practical rationality). Daruriyyat themselves constitute “the 

immediate interests of the obligated individual—makana lil-mukallafi fihi hazzun ‘ajil.”61  

The second category (theses 3, 7, 10 and 11) stresses the primacy of shar‘ over reason. 

This is based on two central themes: 1) Legal knowledge is limited to legal injunctions and the 

legal principles for which they stand as indicants, and 2) all shar‘ is premised on worshiping 

God. Put differently, while human rationality is an important tool in every sphere of human life 

(law, politics and social practice) it derives its rational legitimacy on the ontological level from a 

divine source. Hence the stress on the preservation of the rational faculty is in part premised on 

maintaining the integrity of the intelligibility of the divine discourse.62   

The third category (theses 4,5, 8, 9) limits usul to those which have applicable value. Any 

theory, general principle or area of inquiry that has no practical legal value must be jettisoned. 

This includes all the debates about ‘obligatory options63’; about whether non-believers should 

                                                           
60 The rationale here is “that it is serving the interests of all people.” The fulfillment of these daruriyyat is central to 

“the istikhlaf (viceregency), and the reason behind the establishment of political organization (al-mulk) in earth.” 

Ibid, 301. To this end, this level of rationalization is devoid of personal interests—mu‘arran mina al-haz. “Since at 

the apparent level those commanded to oversee [public interests] are prevented from the procurement of their own 

personal interests (huzuz anfusihim)”Ibid, 301. 

61 Ibid, 305. As Shatibi asserts daruriyyat cover both the kifa‘i (public) and ‘ayni (personal) commandments. 

62 “The preservation of his rational faculty is a preservation of the target of His Lord’s discourse.” Ibid, 300. 

63 The Arabic term is al-wajib al-mukhayyar. This covers cases such as the options for the expiation of willful 

(‘amd) breaking of fast, for instances, where the Qur’anic edicts outline options between freeing a slave, fasting two 

months or feeding sixty needy persons. Debates in fiqh about this include arguments about the act by which fasting 

is invalidated. With the exception of the Maliki school, most legal scholars consider only willful sextual intercourse, 
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observe certain details of law; whether the prophet was following a specific religion before Islam 

and other types of—what Shatibi calls— debates of sophistry. Furthermore, Shatibi would like to 

discard all sections of grammar and logic, which are not readily useful to legal principles and 

quite often burden sections of usul in fiqh books. He objects to their tendency to complicate 

rather than explicate legal principles.  

Finally, the last category (theses 6 and 13) sums Shatibi’s overall philosophy of law. It 

emphasizes that meaning (aim, that is) should be the primary objective of the jurist in his pursuit 

of legal wisdom. The words through which this meaning is conveyed occupy a secondary 

position. While a careful attention must be paid to the grammar and literary styles of the 

language of the Qur’an, one must remember that the ummi (illiterate) nation, to whom the Qur’an 

was revealed, was aversive to complex philosophical thought. They have therefore only relied on 

the simplest and clearest wisdom of the text.  By Shatibi’s time, that simplicity has all but gone. 

It has been replaced by two hermeneutic practices which he clearly disapproves of. These 

practices are: 1) a minute linguistic analysis whose unit is the individual word—on the one 

hand— and 2) the introduction of an increasingly sophisticate grammar whose conventions came 

to bear on the interpretation of the text, on the other hand. This brought unnecessary complexity 

to the process of interpretation, while only compounding the chance of missing the intended 

meaning.  

In contrast, the approach which Shatibi prefers is that of salaf (the early community of 

Muslims)—one in line with the interpretive habits of the language speakers during the Prophetic 

                                                                                                                                                                                           
during Ramadan, to be the sole infraction necessitating kaffara (expiation) of this sort. These debates also extend to 

whether these are open or ordered options, depending on the ability of the person in the sequence outlined in the 

Qur’anic verses.  Fatawa (legal opinions) based on consideration of maqasid have disregarded both the choice and 

the order, in favor of deterrence or clemency, in respect to the conditions of the person committing the infringement.   
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era. Salaf focused on wisdom, not on words, their etymology or phonology.64 Maqasid, as the 

pursuit of the ultimate meaning of meaning, is central to this approach. For it is only through 

maqasid that one could transform, and unite, all types of discursive and praxeological acts into 

acts of worship, and hence into a conscious purposive movement in history. Shatibi explains this 

thus: 

Basing [acts and thought] on the fundamental maqasid turns all the behaviors of the mukallaf (the 

one charged with commandments) into ‘ibadat (acts of worship), whether these behaviors fall 

[externally] under the category of worship or the ‘adat (social customs). If the mukallaf 

understood the intent of the Lawgiver, in respect to organizing the secular affairs (ahwal al-

dunya), and acted accordingly, he would therefore be doing what is required of him and 

restraining from what he is prohibited from doing. [In this case], he will always be helping others65 

in furthering their pursuit of protecting interests with his actions, words, and intentions, bil yadi 

wa-llisani, wal-qalbi.66 

In tandem with this meaning-driven approach, law is understood to be consistent and 

positive. It is neither concerned with, nor applicable to, possible ruptures in the social or physical 

order. Instances of magic or miracles, whether blameworthy and calamitous, or meritorious and 

joyous, are outside the sphere of law.67 This further signifies that any understanding of textual 

                                                           
64 In terms of maqasid words are means (wasa’il) to a purpose (maqsad), which is conveying the intent of the 

Lawgiver. Like all other means, “they are not intended for themselves, and if the aims could be attained without 

them, they would not have been used—lam yutawassal biha.” Ibid, vol. 2, 353. This notion will have wide 

implications for the Islamist rational state project.  

65 Shatibi notes that this goes beyond simply helping humans. This includes “empathy and compassion (al-shafaqa) 

towards all animals, such that he will not treat them except with that which is best.” Ibid, 338. 

66 Ibid, 337. 

67 In Shatibi’s words, “matters of ghayb (the unseen) in reference to commandments and prohibitions must be 

overlooked.” Ibid. vol. 3, 469. As Shatibi’s lengthy discussion of khawariq (ruptures in physical laws) and also 

firasa (extraordinary profundity) shows that law only deals with matters for which the evidence could be derived 

from and attested by regularity of social and physical norms.  
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indicants or legal principles, which is in contradiction with clear and consistent social and 

physical laws, must be revised. God’s religious laws could never be in conflict with social and 

physical laws. It follows that all innate proclivities are not subject to legal prohibition and are 

not—in any sense—in contradiction with the aims of God’s creation or those of His legislation.68 

Legal commandments are not concerned with someone’s desire for food, his yearnings for 

distinction, his intrinsic feelings of courage, of cowardice, nor of affection. Law only addresses 

what ensues therefrom. 

The focus on meaning has further implications. Meaning is something only discernable 

by intellect; that is, by the application of reason. Since the primary motive of a believer is to 

ensure that his intentions (aims) are concurrent with those of the Lawgiver, an examination of the 

purview of reason in this pursuit of meaning is of paramount importance. To facilitate that task, 

Shatibi delineates between matters of rituals (ta‘abbudiyyat) and issues of socio-economic and 

political practices (‘adiyyat).69 Shatibi notes that the former tends to be stipulated in specifics 

and generally comes with minimal rationalizations in the divine text. That specificity 

circumscribes rational speculations, and the minimality of rational indicants offers little else to 

proceed with. Both indicate that ‘ibada (worship ritual) is mawqufa (specified and restricted). In 

other words, the obligation and performance are not subject to change, unless an allowance 

(ruskhsa) is textually stipulated.  

                                                           
68 In the words of al-‘Izz Ibn ‘Abd al-Salam, “The One who legislated the shar‘ is the same One who established 

[the practice] of medicine ” ‘Izz al-Din Ibn ‘Abd al-Salam, Qawa‘id al-ahkam fi masalif al-anam eds. Nazih K. 

Hammad and  ‘Uthman J. Dimriyya, vol. 1 (Damascus: Dar al-Qalam, 2000), 8.  ‘Abd al-Salam goes further to note, 

as Shatibi does here, that the human is innately disposed to try to choose the best of any given set of options. “If you 

make a child choose between a sweet [delicacy] and a sweeter one, he will choose the latter.” Ibid, 9.  

69 As we have seen earlier with Raysuni, the Islamists, we study here, accept but sometimes go in their 

rationalizations beyond this divide.  
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The ‘adiyyat, on the other hand, come with less specificity and more broad and frequent 

invocations of reasoning. According to Shatibi “the Lawgiver is expansive (tawasa‘a) in His 

explanation of ‘ilal (ratio legis) and wisdoms when it comes to ‘adat…and the most frequent of 

‘ilal (rationalizations) have to do with the notion of appropriateness, with the kind of explanation 

which human rationality readily accepts.”70 It follows that—in contrast to rituals of worship— “ 

the aim of the Lawgiver in the ‘adiyyat is [for the Muslim] to follow the ma‘ani 

(meanings/wisdoms) and not to simply stop with the text.”71 This explains, in Shatibi’s view, 

Malik’s extensive use of maslaha mursala, his acceptance of istihsan and his assertion that these 

constitute nine tenths of knowledge.72   

The intersection between ‘adiyyat and ta‘abbudiyyat is a grey zone, which shares some 

characteristics of both. While legal cases under this category usually comprise social issues, they 

are subject to the specification characteristic of rituals. Shatibi cites dowry (sadaq), the waiting 

period (‘idda), and etiquettes of slaughtering animals (tadhkiyya) as examples of this category. 

While the universal logic of these practices is rationally discernable, reason cannot determine, 

with definitive certainty, their specific and particular masalih. Here again one must fully rely on 

the text, extending the rational purview to conception, but not intervention. One may be justified 

                                                           
70 Abu Ishaq al-Shatibi, al-muwafaqat fi usual al-shari‘a ed. ‘Abdullah Darraz vol. 2 (Beirut: Dar al-fikr al-‘Arabi, 

1975), 523. 

71 Ibid, 523. 

72 This distinction between ‘ibadat and ‘adiyyat and the nature of the divine textual treatment of each is an aspect of 

Shatibi’s work that is appropriated, in part, as a cornerstone in the new Islamist vision. Jasim Sultan explains this 

vision thus: “The [human] is tied to two dimensions. One is heavenly. The other is tied to the earth and its 

husbandry—i‘mariha. Belief and pure worship are directed to heaven. Good conduct (al-‘amal al-saliha) and hard 

work (al-sa‘i) are directed to the earth, with the intent to [please] God. In the sphere of doctrine and worship there is 

significant textual specifications. However, whenever we turn to human conducts on earth, we find that specificity 

dwindles. Permissibility is established as the norm and prohibition as the exception. This leaves the text open to 

ijtihad and critical thinking (al-nazar) in order to accommodate human development and growth.” Jasim Sultan, 

Azmat al-tanzimat al-Islamiyya: al-ikhwan namawdhajan (Beirut: al-Shabka al-‘arabiyya lil-abhath wa-al-nashr, 

2015), 63. 
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in believing that ‘idda is meant to avoid conflict in paternity claims. But even if the rise of such 

conflict is definitively precluded, the waiting period cannot be shortened on grounds of maslaha. 

Outside this zone of intersection, all matters of ‘adiyyat are clearly subject to rational 

considerations, despite the aforementioned limitations.73 

Although the second reformative step in Shatibi’s project is not in usul, it is highly 

dependent on them, because—in the holistic sense in which he envisioned all Islamic discourses 

and praxes (socio-juridical, juridico-economical, and juridico-political)—everything is 

quintessentially tied to usul. This step has to do with two interrelated socio-religious practices. 

The first of these is tasawwuf. Shatibi does not conceal his discontent with certain ‘misguided’ 

and unwarranted zuhd (asceticism) despite his overall enchantment with tasawwuf.74 His 

complaint is about otherworldly attitudes that have become both the premise and product of a 

mystical withdrawal from life, from its socio-economic demands, religious and civic obligations. 

The heart of the matter, which Shatibi grapples with in the section on rukhas and ‘aza’im, is the 

idea of miracles or, more importantly, the idea of suspending work and worship on their account. 

To counter this attitude of withdrawal, Shatibi deploys three maqasidic rationales. The first is the 

idea of the Lawgiver’s intent. God has intended life to be a place of labor (kadh), and not a place 

of leisure and withdrawal. The jihad of the Prophet and his Companions, in respect to which 

Shatibi cites a long list of examples, illustrates that God did not intend for believers to suspend 

                                                           
73 Shatibi is consistent here with the general conception introduced by al-‘Iz Ibn ‘Abd al-Salam and his student al-

Qarafi. Ibn ‘Abd al-Salam, for example, contends that “the vast majority of benefits (masalih) of this life and its 

harms (mafasid) are knowable by reason.” ‘Iz al-Din Ibn ‘Abd al-Salam, Qawa‘id al-ahkam fi masalif al-anam eds.  

Nazih K. Hammad and  ‘Uthman J. Dimriyya, vol. 1 (Damascus: Dar al-Qalam, 2000), 7. In contrast, he insists that 

the interests of the Hereafter and its harms can only be known through revelation.” Ibid, 11.  

74 Which he defines as “Adopting the most refined behavior and rising above [and leaving behind] every lowly 

conduct.” See, Abu Ishaq al-Shatibi, al-I‘tisam, ed. Mashhur H. Al Salman. Vol. 1 (Madina: Maktabat al-Tawhid, 

??), 348.  
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work and wait for miracles. In fact, the Prophet chose labor over miracles in his famous and 

painful journey from Ta’if back to Mecca.  

The second rationale relates to the concurrence between the laws of the physical world 

and the legal intent. Since the world is clearly an ordered realm, both physically and 

sociologically, miracles can only constitute exceptions, never a reliable paradigm. 75 God’s 

religious law is consistent with the laws of nature. As a result, a reliance on miracles is legally 

questionable. God may make such exceptions for the benefit of His needing servants, in the same 

way that He makes rukhas, in respect to legal injunctions.  A true servant of God will not, 

however, depend on them. The third and last rationale pertains to habit-formation. Since Islamic 

commandments are meant to refine the Muslim subject, by continually orienting him to God, the 

believer who takes ‘aza’im, will not only find performing more and more virtuous deeds easier, 

but will cherish the rigor and rectitude involved in the process. In contrast, the believer who is 

constantly in pursuit of rukhas nurtures a minimalist attitude, which is bound to make religious 

commandments seem overbearing and cumbersome. This will of course lead in time to a false 

perception of mashaqqa (hardship) and further rationalization for taking rukhas.  A good 

                                                           
75 To Shatibi, the real rational premise of miracles is to provide a moment of certainty, a force of momentary mental 

compulsion, to finalize a rational process of establishing an ontological source for rationality, beyond its suspecting 

self and its questionable established understanding of the physical and social orders in which it is immersed. This is 

why miracles are essentially awarded to prophets and only to others in much limited manner, for the same reasons. 

In a maqasidic sense, miracles are moments of rupture to affirm, not just the order, but more importantly its Source. 

If miracles become too prevalent, and too available and therefore the possible premise of someone’s professional 

pursuit, they would lose their maqasidic raison d'être. Rational considerations for Shatibi are of two levels: a 

source or a root (asl) and a branch (far‘). The source is divine teaching at the moment of creation, and the far‘ 

consists of accumulative experiences and reminders through prophetic missions. Ibid, 57. Claims of absolute 

rationality are invalid claims. What truly happens, according to Shatibi, is that philosophers maintain some of the 

Prophetic principles, whose sources have been forgotten, and claim them to be purely rational. Ibid, 59.  
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believer will not wait for a rupture in the physical world to assist him but engages in preparation 

(i‘dad), which is, in any case, a divine commandment.76  

But Sufism is about more than just waiting for miracles and it is certainly not about 

seeking rukhas. Shatibi is quite aware of that, and he would not have found the acceptance of 

some rukhas anything but consistent with the Lawgiver’s intent. Sufi practices sometimes 

include not just ‘aza’im, in the sense of preferring the most rigorous route in performing God’s 

commandments. More often, they involve giving up many permissible indulgences and 

intensifying one’s worship to gain certain spiritual statuses. Shatibi is not against gaining these 

statuses, nor against intense spiritual work as such. He has much praise for many Sufi figures and 

their remarkable exploits.77 Shatibi however wonders whether certain assumptions, undergirding 

withdrawal from active socio-economic life, are based on sound understanding of Islam.  

The notion that wealth is a distraction; that status is tempting; that family is a luxury; and 

that ridding oneself of all makes him a better Muslim, are ideas that Shatibi discusses and refutes 

on usuli maqasidic grounds.78 It is observable, he contends, that those who do not earn a living 

end up humiliating themselves and burdening others. Moreover, poverty usually makes one 

more, not less, distracted. Additionally, not having a family is not just a neglect of Sunna but 

                                                           
76 Jasim Sultan’s modern rendition of that notion goes thus “God’s providence does intervene to assist the truth, but 

it seldom sides with the indolent or the naïve.” This is evident, according to sultan in the Qur’anic verse (Q 4:123), 

which states that results are contingent on work—laysa bi amaniyyikum wa-la amaniyyi ahl al-kitab man ya‘mal 

su’an yjza bihi. Jasim Sultan, Qawa‘id al-mumarasa al-siyasiyya (Doha: Unpublished document, circa. 2006), 76. 

77 As Muhammad Khalid Masud rightly notes Shatibit “did not oppose the Sufis on certain matters if they followed 

their peculiar practices individually or as a requirement of tasawwuf. What he opposed was that some Sufis or 

certain fuqaha’’ under the influence of tasawwuf should suggest that these things were obligatory in a fiqhi sense.” 

Muhammad K. Masud, Islamic legal philosophy,106. 

78 Shatibi also notes that the notion of giving up one’s wealth or abandoning his profession has no legal precedent.  

See his discussion of this matter in .” Abu Ishaq al-Shatibi, al-I‘tisam, ed. Mashhur H. Al Salman. Vol. 1 (Madina: 

Maktabat al-Tawhid, ??), 357-360.  
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constitutes also forfeiting the chance of raising righteous offspring, whose good deeds magnify a 

believer’s record. Neglecting these and other vital aspects of social life amounts to neglecting 

key daruriyyat: 1) one’s life (status either falls as a haji daruri or in the status of tahsini); 2) a 

chance of progeny; 3) and wealth. Clearly other daruriyyat are affected therefore. Someone’s 

religious obligations maybe negatively affected if he is unable to secure clothes to cover his 

‘awra, or if he is too frail and hungry to perform ‘ibada. So, whatever perceived maslaha in this 

mode of thinking is not real but rather mawhuma (imagined).79   

Shatibi has more to say because— as a student of tasawwuf himself—he does not want to 

judge the practice by simply referring to dry legal precepts. He therefore invokes ihsan. Since, in 

his general rubric of maqasid, the aims of the agent must concur with the aims of the Lawgiver, 

zuhd cannot truly be measured by the degree of shunning or indulging in halal. As a premise, 

one must be fully aware that the legal category of halal is neutral only in a procedural sense. 

Seen from a maqasidic lens, the sphere of halal is a space of God’s grace and generosity. His 

permissions are His gifts, and it is His legislative will for believers to take advantage of them. A 

better level of worship may very well lie in moderate acceptance of these gifts.80  

                                                           
79 Shatibi summarizes the overall philosophy of this point thus: “The mukallaf (someone who is subject to Islamic 

obligations) is commanded to do a number of shar‘i functions, which are necessary and, in respect to which, there is 

no alternative (la mahisa ‘anha). By [performing these] he fulfills God’s rights. If he engages in a strenuous 

worship, that may prevent him from doing other necessary acts, especially those which involve the rights of others. 

His worship, in this case, would stand in the way of other obligations, and lead to shortcomings in their 

performance. He would therefore be blameworthy, not excused. What is required is of him to perform them all in a 

way that does not lead to an excess in performing one at the expense of the other in any of his conditions.” Ibid, 247. 

In other words, “Shari‘a is set up, in respect to obligations, on a moderate course. One needs to take both sides 

without leaning to one extreme…the kasb (work) of a servant should not be too stringent or too lax. The taklif 

(obligation) is based on a clear balance, which necessitates from all the obligated the observation of a perfect 

balance.” Ibid, 279. This moderation, could be known “from shar‘ or from experience, or [determined by] what 

most intelligent people agree on.” Ibid, 287. 

80 Shatibi first establishes that “enjoying halal matters is one of the aims of shar‘,” he then concludes that doing so 

maybe considered a form of good adab—manners that is.  See Ibid, 375 and 376. This is consistent with Shatibi’s 

assertion elsewhere that “Anyone who prevented himself from taking something permitted by Allah, without a valid 
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The second part of Shatibi’s socio-religious project of reform has to do with combating 

bid‘a (pernicious innovation). Unlike certain discourses on bid‘a , where it is generally defined 

as the introduction of new (or modifications of existing) religion practices, Shatibi uses a 

different metric. Bid‘a is any act, discourse or scholarly pursuit, which is not based on any asl, 

and yet intended as an act of worship. What is new in this approach is the global view, which 

goes beyond individual and specific indicants to a more summative reading of them. This 

approach makes exemption for religious, socio-economic and political practices for which there 

are either precedents or which otherwise fall under the rubric of maqasid. It also makes 

exception for the means through which certain public or private interests are served, if there is no 

prohibition, and if no greater harm is anticipated in the process.81 This entails a differentiation 

between bid‘a (pernicious innovations) and legitimate socio-political and legal practices 

unregulated by the primary usul. Unlike bid‘a, the use of masalih mursala and istihsan is, for 

example, not only consistent with the general aims of Shari‘a , it is in fact supported by a host of 

sahabi and tabi‘i practices.  

A close reading of Shatibi’s two works (Muqafaqat and I‘tisam) indicates that, in his 

schematic analysis of Islamic legal principles, bid‘a lies in extending religious claims to matters 

outside religion’s proper sphere. It is, however, not applicable to innovations in non-religious 

matters, where no prohibition existed and where no legal principles are contravened. Although 

                                                                                                                                                                                           
religious exception, is contradicting the sunna of the Prophet; and anyone pursuing a course of action in 

contradiction of the prophetic way of life, with the intent to worship, is indeed the true innovator.” Abu Ishaq al-

Shatibi, al-I‘tisam, ed. Mashhur H. Al Salman. Vol. 1 (Madina: Maktabat al-Tawhid, ??), 54.  

81 Shatibi cites for the first category the example of daman al-sunna‘ (manufacturers’ warranty), which was 

introduced by ‘Ali Ibn Abi Talib. Although there are no precedents or a specific asl, it is consistent with the aim of 

ensuring ihsan and protecting the property of others. A manufacturer who knows he is accountable is less likely to 

sell a defective product. For the second category, he cites the example of road construction, which is both a means to 

securing interests, but could also be based on the Prophetic order to remove harmful objects from roads.  
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there could be errors in certain types of istislah (based on istihsan or rational determination of 

munasba--suitability), bid‘a is not applicable. Generally, bid‘a is not relevant in rational 

deliberations, unless, of course, it is intended to make a religious claim, not founded on any asl. 

Where bid‘a is clearly relevant and applicable is where religious claims are made in one of the 

following ways. The first is the pursuit of vacuous and impractical rational examinations of 

matters of metaphysics or the performance of any religious rites on the basis of such type of 

inquiry. Claims, which are not grounded in revelations, about any of these; world of spirits, 

human psychology; nature of the devil; or angels, are serious innovations.82 Shatibi reminds his 

reader that no legal verdict can be derived from kashf (unusual epiphanies) or any other forms of 

the fantastical and extraordinary moment of unveiling.  

The second of these pernicious innovative ways is blind obedience to any types of 

masters, in such a way as to place them or their ordinances beyond reproach. It is an innovation 

for one to embark on a way of life, where strenuousness and extreme devotion is the norm. For 

example, shunning marriage, starving oneself, and other similar exercises, in obedience to one’s 

master or out of one’s own choice, done with purpose to draw near to God brings one closer to 

shaytan instead. About the faith there is nothing magical or fantastical. The faith demands qasd 

al-sabil (the middle path). Bid‘a is a deviation therefrom.  

Modern maqasid 

The early interests in the modern era in the issue of maqasid could be traced to the year 

1884, when the Tunisian jurist Khayr al-Din al-Tunsi83 oversaw the printing of the first edition of 

                                                           
82 Ibid, 351.  

83 See the discussion about Nahda in the previous chapter.  
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Shatibi's muwafaqat.84 Another edition, that of ‘Abdullah Darraz, appeared in 1906 in Cairo. 

This early publications generated some moderate interest and inspired some public discourse and 

publications, such as al-fiqh al-Islamic ma‘a hikmat al-tashri‘ by Muhammad al-Shaykh 

Muhammad Jabir in 1926, Muhammad al-‘Aziz Ij‘ayt’s “al-maqasid al-shar‘iyya wa-asrar al-

tashri‘” in 1936, Muhammad al-Khadir Husayn’s “Maqasid al-Islam fi-islah al-‘alam” in 1937 

and ‘Ali Ahmad al-Jirjawi’s Hikmat al-Tashri‘ wa-falsafatuhu in 1938.Moreover, Muhamamd 

‘Abduh and his disciple Rashid Rida stressed the importance of maqasid and their legal value to 

understanding the general aims of Islam. Rida tried to chart his own road in maqasid in his al-

Wahy al-Muhammadi, singling out ten categories85 as the most important aims of Islamic law.86  

It seems, however, that there were two decades (1940s and 1950s) of lethargy in the Arab 

world’s interest in maqasid. There are at least two factors that could explain this maqasidic 

stupor.87 The first has to do with the rising interests in the Arab secular nationalist ideologies in 

the post-WWII, and the preoccupation of Islamic reformers with responding to the more 

pressing, and by now sustained, attacks on issues of doctrine. The second is the fact that at this 

juncture of Arab national struggle, most intellectual efforts—by secularists and revivalists 

alike—were projected to the outside world. In other words, most of these efforts focused at 

                                                           
84 It was published at the same time of the publication of Sadiq b. Hasan al-Qannus al-Bukhari, Fath al-Bayan fi 

maqasid al-Qur'an (Bulaq: al-Matba'a al-amiriyya, 1884). 

85 These are: 1) emphasizing the tripartite components of faith—belief in God, in the necessity of good deeds and in 

reward or retribution in the Day of Judgment—; 2) educating mankind about prophethood;3) refinement of 

character; 4) reforming human social life; 5) outlining personal and collective obligations; 6) establishing broad 

notions of good governance; 7) enjoining fiscal responsibility; 8) defining rules of engagements; 9) granting women 

their full human, religious and civic rights; and 10) emancipating those in bondage.    

86 See, Rashid Rida, al-Wahy al-Muhammadi: Thubut al-nubuwwa bil-Qur’an wa-da‘wat shu‘ub al-madina ila al-

islam din al-ukhuwwa al-insaniyya wa-salam (Beirut: ‘Izz al-Din, 1933). 

87 A third factor, at least in the 1950s in the Egyptian context, is connected with the fact that the Muslim Brothers—

the largest revivalist movement across the Arab world—and its sympathizers have been driven underground in one 

of the most ruthless campaign of repression in modern Arab history.  
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combating colonialism. This larger struggle masked local differences and hollowed internal 

debates, where details about the role of Islam in the nation-building has been and continued to be 

the main bone of contention between the two sides. As a subset of Islamic legal thought, maqasid 

touch on some of these details, which were then delayed for those national reasons.  

This phase was followed by a renewed interest in maqasid in the 1960s. This was the 

period when the controversial jurist Muhammad Abu Zahra published (between January and 

August of 1962) a series of short articles in the press under the title of “maqasid al-islam,” which 

was also the same time when the Moroccan revivalist, ‘Allal al-Fasi, wrote his Maqasid al-

Shari‘a     al-Islamiyya wa-makarimuha. A few more works on maqasid, including another 

edition of Muwafaqat, were published by the end of the decade. The rising interest in maqasid 

continued to gather pace during the 1970s and 1980s. The seminal work of Tahir b. ‘Ashur 

(1985) was the first modern critical engagement with maqasid, to bring these principles to bear 

on modern social issues. Rather than viewing maqasid as limited and frozen postulates, Ibn 

‘Ashur saw in them a dynamic approach to legal theory, one that can be refined and expanded. In 

concordance with his belief that each area of inquiry has its own sets of maqasid, he spoke of 

maqasid unique to family law; others pertinent to ethics; some relevant to philanthropy; a list of 

maqasid for the sphere of economic transactions; and yet some others which address public 

freedoms and political organization. Some of these categories were new in scope, even if not in 

name. For example, Ibn ‘Ashur’s hurriyya is conceived in a Kantian sense, as a freedom of will, 

in stark contrast with its traditional conception in opposition to slavery.88 Ibn ‘Ashur’s 

                                                           
88 To Kant, this freedom of will is the central telos of history. As he points out in “What is Enlightenment?” 

“Enlightenment is man’s release from his self-incurred tutelage. Tutelage is man’s inability to use his understanding 

without direction from another.” See, Immanuel Kant, “What is Enlightenment?” In Lewis White Beck, ed.  Kant on 

History, Lewis W. Beck et al, trans. (Upper Saddle River: Prentice Hall, 2011), 3. This coming of age takes place 

when reason becomes “unfettered by superstition and tradition [and] devoted to conquering nature for human use 
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suggestions to push maqasid to the sphere of sociology exercised a formative influence on many 

of those who came after him.89 Not only was his book reprinted several times, but the legal 

literature abounds with commentaries on his contribution as well.  

Despite Ibn ‘Ashur’s significant contribution, it was not until the 1990s that maqasid 

became both a key intellectual pursuit in the sphere of fiqh and a buzzword in the public debate. 

This fact is clear in the explosion in the number of books, articles and dissertations on maqasid 

and the frequent references to them in news articles and TV programs. It is also clear in the range 

of topics to which maqasid were applied.90 This trend advanced in earnest in the first decade of 

the present century as well.91  

There are two important remarks which must be borne in mind in respect to this historical 

trajectory of maqasid. The first is related to the content, whereas the second pertains to timing. 

As far as content is concerned, one must recall certain key elements of Shatibi’s social project 

through maqasid. While maqasid are often described as the asrar (secrets) of Shari‘a , the first 

and the most profound element in Shatibi’s maqasid is the absence of mystery, magic, and the 

                                                                                                                                                                                           
and improving human institutions.” Ibid, xv. For more on Kant’s idea of history and the role of the agentive will in 

its progress see, William A. Galston, Kant and the problem of history (Chicago: University of Chicago Press, 1975). 

89 For instance, his argument that nuanced legal categories of mandub (recommended) and makruh (disliked) should 

be removed from Islamic legal thinking in matters outside the sphere of rituals. Ibn ‘Ashur himself was not able to 

adhere to that preference especially when he had to incorporate adab (manners) in the shari‘a rubric. Evidently, 

most of matters pertaining to manners are of the two categories, and seldom, if ever, fall under the definitive binary 

of halal and haram.  

90 Nur al-Din b. Mukhtar al-Khadmi explains this interest in maqasid with the “extreme need and pressing necessity 

for maqasid in the processes of ijtihad, istinbat (deduction), ifta’ (issuance of legal opinion) and qada’ (jurdiciary).” 

Nur al-Din b. Mukhtar al-Khadmi, ‘Ilm al-maqasid al-shar‘iyya (Riyadh: Maktabat li‘baykan, 2001), 7.  

91 Isma‘il al-Husayni, notes in his fiqh al-‘ilm fi maqasid al-shari‘a the intense interest in maqasid and growing 

number of studies, academic works, dissertations and theses in the field. “The degree of preoccupation with maqasid 

and their various aspects, and people’s dedication to study their concerns and problematics, have led to a point of 

talking about a [separate] science of maqasid.” Isma‘il al-Husayni Fiqh al-‘ilm fi maqasid al-shari‘a: al-a‘lam, al-

majalat, al-mafahim (Marakush: al-matba‘a wa-l-warraqa al-wataniyya, 2004). 
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insistence on the removal of kashf and other mystical matters from legal consideration. As 

discussed earlier, Islamic law deals with sociological and physical laws as they are, not as they 

may sometimes be. Islamic law deals with observable, recurrent and regular phenomena, never 

with exceptional, mysterious and rupture-like incidents. Secondly, the Lawgiver’s intent is for 

the believer to work and deals with the physical and social laws as they are.92 Therefore, the 

believer is legally defined as mukallaf—someone who is burdened or charged with a serious 

responsibility. This is the cornerstone of the Islamic legal philosophy as it emanates from the 

Shatibian maqasid.  

A philosophy of this nature is quite attractive to modern intellectuals, including the 

Islamists, many of whom have accepted, mutatis mutandis, the Kantian thesis that “nature has 

willed man should, by himself, produce everything that goes beyond the mechanical ordering of 

his animal existence.”93 In other words, nature willed that man oversees “securing his own food, 

shelter, safety, and defense (for which nature gave him neither the horns of the bull, nor the 

claws of the lion, nor the fangs of the dog, but hands only), all amusement which can make life 

pleasant, insight and intelligence.”94 This difficult state of affairs is attributed in the Kantian 

account to nature’s strict parsimony.95 In contrast, this necessity for toil is viewed in the 

                                                           
92 In the Qur’anic language, innaka kadihun.  

93 Immanuel Kant, “Idea for a universal history from a cosmopolitan point of view,” In Lewis White Beck, ed.  Kant 

on History, Lewis W. Beck et al, trans. (Upper Saddle River: Prentice Hall, 2011), 13.  

94 Ibid, 14.  

95 Ibid, 14.  
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Islamists’ account as a requirement of the test, to which all mankind are put, and for which strict 

and constant divine laws (sunan ilahiyya) have been established.96  

Thirdly, the law has certain universal aims and postulates which preconceive and 

predominate over all the particulars. Finally, if certain legal understanding is proven to be 

consistently in conflict with established social dispositions or physical laws, then such 

understanding must be jettisoned.97 The Lawgiver would never have legislated a law that cannot 

be upheld at all, or one that cannot be upheld except with extreme hardship, within the natural 

social and physical laws He created. This unmagical, positive, orderly and conscious legal 

paradigm is what made maqasid attractive to the modern revivalist mindset, for it responds to the 

modern conception of the social agent as rationally and historically sober.98 It is more 

                                                           
96 Both Jasim Sultan and Ahmad al-Raysuni invoke the Q, 67:2 to highlight the underlying logic of this test: which 

is to Jasim Sultan— as we have seen in the previous chapter—competition between nations for the best system to 

further the moral imperative of establishing good, justice and peace. But as he notes elsewhere, this work is 

accumulative and progressive. “[the notion in Q, 67:2] is the ultimate goal of Islamic work. Whenever there is a 

good work, then [we know for a fact] that there is a work that is even better.” Jasim Sultan, Min al-sahwa ila al-

yaqaza, 33.   

97 For the advocates of the rational state, this element is ‘al-sunan al-ilahiyya’ (divine laws). Jasir ‘Awda opines that 

“whether we deal with Islamic or non-Islamic concepts, we must consider a dimension known as al-sunan al-

ilahiyya. This is a dimension which maqasid intend to be taken into consideration and not to be contradicted.” Jasir 

‘Awda, al-dawla al-madaniyya: nahwa tajawuz al-istibdad wa-tahqiq al-maqasid, 51. ‘Awada explains this point 

further: “Allah will not legislate against human nature…A person, for instance, likes to own, have a reputation and 

influence in his community (jah) and respond to his desires…Islam recognizes these innate proclivities …and does 

not forbid anything naturally occurring in human life.” Ibid, 52. God, according to ‘Awda “has two books; One 

readable and one observable. These two books are Qur’an and the universe…[since they are concordant] if it is 

clear, in a given political case, that it is tied to a divine sunna, then it is not acceptable rationally or religiously to go 

against it.“ Ibid, 53.  

98 Sobriety in this context refers to the ability to channel the ‘unsocial sociability’—to borrow a Kantian phrase—to 

concretize nature’s highest purpose, “which is the development of all the capacities which can be achieved by 

mankind [and which] is attainable only in society, and more specifically in a society with the greatest freedom.” 

Immanuel Kant, “Idea for a universal history from a cosmopolitan point of view,” Lewis White Beck, ed.  Kant on 

History, Lewis W. Beck et al, trans. (Upper Saddle River: Prentice Hall, 2011), 16.  
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importantly in consonance with the project of revival (ihya’), of awakening (sahwa) and of 

nahda (renaissance) on which these actors are embarked.99  

As far as timing is concerned, it is clear that maqasid have first entered the intellectual 

staple of the Islamists from the 1970s onwards, gathering a considerable momentum in the 1980s 

and reaching their zenith between mid-1990s and early 2000s. The beginning of this trend 

corresponds closely to the precipitous defeat of Arab nationalism and the massive popular turn-

around henceforth to Islam. The apogee of this trend coincides with the advanced stages of the 

Sahwa and global transformations which forced Arab autocrats to institute limited measures of 

democratic openness.  

There were immediate implications to these historical convergences, i.e. the coincidence 

of the unassailable victory of the revivalist agenda—at least in cultural matters—within the Arab 

world and the world-wide convergence on Western liberal ideals. Firstly, both the Islamists and 

their local rivals were fully aware that the questions of power and public policy had to be 

settled—at least discursively— at the popular level, since a façade of popular legitimacy was 

needed in the new atmosphere. Having successfully dominated the cultural sphere, moderate 

Islamists were, and continued to be, more enthusiastic than their secular foes about a turn to a 

popular mandate. Secondly, this enthusiasm for liberal politics and the prospect to rise to power 

through its means—although proved limited and uncertain—meant that the Islamists needed to 

justify their entry into the new system. That need engendered a search for an Islamically 

justifiable legal rubric, which accepts the new overture and holds—at the same time— the 

                                                           
99 Jasim Sultan, for example, defines Nahda as “the social mobilization towards civilizational vitality.” Jasim Sultan, 

Min al-Sahwa ila al-yaqaza, 18.  For Raysuni invites Shatibi’s description of maqasid as the “spirits—arwah, of 

actions,” to stress that a work without a theory of maqasid is a work without spirit: “Actions without maqasid are 

spiritless acts.” Raysuni, al-Fikr al-maqasidi, 119.  
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promises of greater Islamization. Since these actors have by now accepted the nation-state 

paradigm and learned—through the failed experiments of other Islamists in Sudan, Algeria, Iran 

and Afghanistan—the complexity of furthering Islamic laws and goals in their classical 

conceptions through the coercive hands of the modern state, a quest for more global and flexible 

elements within the legal heritage intensified.  

This was a search for more than just juristic tactics to resolve existing problems. It meant 

a search for a theory of law, imbued with an explicit sense of history—that is, a sense of 

purpose.100 While the implementation of casuistic tactics, certain legal maxims, and the 

invocation of maslaha proved useful as temporary resolutions to social, political and intellectual 

challenges, the transient, fragmentary and subjective nature of these elements were nonetheless 

quite unsettling. Maqasid offered a more stable, rational and potentially comprehensive legal 

philosophy based on palpable Islamic vision of history. In other words, maqasid offered a stable 

epistemological underpinning accommodative of the intersubjective convergence around the 

Islamic, national and democratic frames.101  

                                                           
100 This sense of purpose is conceived in opposition to any superficial encounter with the text, as Sa‘d al-Din al-

‘Uthmani reminds us. “Religious texts—the Qur’an and Sunna—must not be understood simply on the basis of 

linguistic patterns and methods of rhetoric. They are primarily understood by [determining] the Legislator’s intent. 

[As Shatibi notes] ‘The intent of the Lawgiver is for the mukallaf to be concurrent in the purpose behind his labor 

with the intent of Allah in His legislation’. ‘A true legal expert is the one who asks what has [God] intended. A 

literalist [on the other hand] asks what has [God] said,’ [according to Ibn al-Qayyim].” Sa‘d al-Din al-‘Uthmani, 

Juhud al-Malikiyya fi tasnif al-tasarrufat al-nabawwiyya (Cairo: Dar al-Kalima, 2013), 9. In other words, “words 

are not intended for themselves, nor do they have an inherent religious value (laysat ta‘abbudiyya). They are simple 

indicants of the intent of the Speaker. If His intent is revealed or made clear in any other way, then it should be acted 

upon.” Ibid.,8. 

101 Raysuni opines that “The maqasidic theory is the best guarantee for an equilibrium between constants and 

variables; between flexibility and strenuousness; between leniency and rigor. Maqasid do not always represent—as 

some think—the element of leniency, flexibility and change. They also provide an element of stability, firmness and 

continuity.” Ahmad Rysuni, al-Fikr al-maqasidi, 103. Yet, as Raysuni notes elsewhere, “[a vision of ] maqasid may 

sometime insist and necessitate the change of means and methods.” Ibid, 130.  
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Not unlike the Islamists’ earlier interests in fiqh as a genre, maqasid were sought 

originally to expand and systematize separate ethical, fiscal and legal facets of private and public 

life.102 Some works focused on the application of maqasid in the sphere of family law; others 

concentrated on the application of these maqasid in the penal code. Similarly, a number of 

authors traced maqasidic logic in Islamic trade. Other revivalists extended the new everything-

maqasid trend to the sphere of finance and banking, as well. In addition, maqasid have all along 

had their political applications, from the appearance of the early works on al-siyasa al-shar‘iyya 

in modern debates.  

The advocates of the rational state and Maqasid 

What, however, makes the advocates of the rational state unique amongst maqasid-

practitioners is their interest in the most holistic use of maqasid and their comprehensive 

application to matters of worship as well as to all spheres of social life. While these Islamists 

                                                           
102 For instance, Isma‘il al-Husayni’s interest is in maqasid as a method (manhaj) of ijtihad. ‘Abd al-Qadir b. Harz 

Allah’s work, Dawabit I‘tibar al-maqasid fi majal al-ijtihad wa-athariha al-fiqhi, is concerned with the improper 

use of maqasid, especially the introduction of Western philosophical concepts through these maqasid into the 

Islamic legal culture. ‘Abd al-Qadir b. Harz Allah, , Dawabit I‘tibar al-maqasid fi majal al-ijtihad wa-athariha al-

fiqhi (Riyadh: Maktabat al-rashid, 2007). For Muhammad ‘Abd al-‘Ati M. ‘Ali, the main role of maqasid is to 

resolve possible conflicts between the apparent meanings of some particulars (juz’iyyat) of Islamic law. Knowledge 

of maqasid allows one to understand the intent behind all these details and hence the chance to reconcile them to 

meet that very objective. However, unlike the final use by the advocates of the rational state of maqasid as final 

aims, ‘Ali believes that maqasid are rather simple means for the greater goal of realizing servitude to God. The latter 

thus assumes the status of the aim of all aims. See the 7th chapter of Muhammad ‘Abd al-‘Ati M. ‘Ali, al-Maqasid 

al-Shar‘iyya w-atharuha fil-fiqh al-islami (Cairo: Dar al-Hadith, 2007).  Al-Maqasid al-shar‘iyya fi-l-qawa‘id al-

fiqhiyya is another example of a limited and specific focus—although it touches on almost all areas of fiqh, on the 

intersection between legal maxims and maqasid, especially on the ability of the latter to systematize the former. See, 

‘Abd al-‘Aziz M. ‘Azzam, al-Maqasid al-shar‘iyya fi-l-qawa‘id al-fiqhiyya (Cairo: Dar al-Bayan litiba‘a wan-nashr, 

2001). Some, especially those who were influenced by the work of Tahir b. ‘Ashur, stressed that Islamic aims 

(maqasid) came to promote legal clemency in general and moderation (taysir), freedom (al-huriyya) and justice (al-

‘adl) in a specific sense. They saw family protection and minimizing risk in sales, for example, as specific aims of 

Islam. There were of course those whose interest in maqasid was reactive and negative. A good example is the 

responses of Abu Ya‘rub al-Marzuqi to Ramadan al-Buti, in which he asserts that “The maqasid theory is not 

legitimate, neither on rational, nor on revelatory premises…it is based on two rationally inadmissible assertions.” 

One of these is on the claim to comprehensively know the aims of the Creator. The second is the fact that where 

ratio legis are established, one must not surpass them, and where they are absent, one must not invent them. See the 

short discussion of this debate in Maqasid al-Shari‘a (majmu‘at buhuth) (London: Al-Furqan Islamic Hertiage 

Foundation, 2007). 
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seldom question area-specific application of maqasid, such as in law, in politics, in 

administration and in social theory, their focus is on the global epistemological implication of the 

universals, the general principles upon which everything else is organically dependent. It is often 

the case therefore that when these Islamists invoke Shari‘a , they do not mean it in the atomic 

sense, but rather as an all-inclusive system of ethics. In this respect, they treat maqasid as the 

language of this system. Ahmad al-Raysuni, a biographer of Shatibi and someone who dedicated 

monograph length works to this idea of kulliyyat, explains this approach thus: “The Islamic legal 

system (al-tashri‘ al-Islami) is a system where there are no differentiations—when it comes to 

maqasid and legal maxims, between the general  (‘amm) and the specific (khass), nor between 

the official and the popular.”103  

Raysuni proceeds to illustrate this point by citing the concept of ‘adl (justice), which is 

“one of the greatest universals and maqasid of Islamic law.” Raysuni notes that this kulliyya “is 

not restricted to matters of public order, nor to [the work of] courts or the judiciary, nor simply to 

distribution of wealth. It is equally inclusive of [and applicable to] ritual cleansing (wudu’ or 

ablution), prayer, fasting, zakat, and to the treatment of one’s neighbors, her relatives, children, 

parents…etc.”104 Raysuni argues that this is what makes Islamic law unique. While most laws 

have expanded over the years, trying to regulate the growing complexity of modern life, the 

areas of human interactions regulated by laws remain relatively marginal. “Most of human 

conducts are determined by other matters: religion, culture, customs, rationality, cultural tastes, 

whims, desires, spontaneity and [complete] haphazardness.”105 In contrast, the Islamic 

                                                           
103 Ahmad Raysuni, Kulliyyat, 28. 

104 Ibid, 28.  

105 Ibid, 29.  
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legislation, in its comprehensive nature, “fills life in its entirety, and penetrates all those 

powers106—not with its definitive regulations, but rather through its qawa‘id (legal maxims), its 

universals (kulliyyat), its principles and maqasid.”107 

Raysuni acknowledges that specific Islamic regulations are also limited and cannot cover 

all aspects of human life. This, he asserts, has been recognized by early Muslim scholars and has 

indeed led Juwayni to draw his famous conclusion that texts cannot exhaust all incidents.”108 But 

Raysuni finds this apparent conflict misleading and approvingly cites Ibn Taymiyya’s resolution 

of this legal conundrum: “Allah, the Exalted, sent Muhammad (PBUH) with comprehensive 

maxims (jawami‘ al-kalim). He would make an aphoristic statement (kalima jami‘a), which is 

general and comprehensive. [It thus] becomes a universal [legal] principle, under which fall 

enormous categories, each of which covers countless specific legal cases. In this sense, nusus 

(Prophetic texts) are exhaustive of all laws regulating human acts.”109 Raysuni concludes that if 

this is indeed the case of the prophetic statements, which are a mere spark (qabas) of the 

Qur’anic text, then the latter must be considered the most comprehensive site of legal 

aphorism—majma‘ jawami‘ al-kalim.110  

“As the first and highest reference of Islamic law, the Qur’an must— by necessity—be 

the repository and mine of these overarching universals. These universals must also be given 

                                                           
106 The reference here is to the items adumbrated in the precious quote: culture, customs, rationality and so on.  

107 Ibid, 29.  

108 The premise of that conclusion goes as follows: “Texts are finite. Events are [on the other hand] infinite. The 

finite cannot exhaust [therefore] the infinite.” See, Ibid, 29.  

109 Ibid, 30.  

110 Ibid, 30.  
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precedence [over other aspects] in chronology and consideration.”111 This order of timing and 

preference means that the most general and central of these universals have been revealed in the 

Meccan era. The Medinan Qur’an consists mostly of the juz’iyyat (the particulars), which are 

governed by the preceding (in time and order of importance) universals of the Meccan period. To 

bolster this argument, Raysuni enlists the help of Shatibi, quoting him at a considerable length, 

admonishing his reader to understand that “the universals principles were established first, and 

were revealed to the Prophet in Mecca.112 They were followed in Medina by some concepts 

(ashya’) to complete these universals, which have been founded in the Meccan era.”113 The quote 

proceeds to list these universals, which include calls to belief, prayer, charity, justice, refinement 

of conduct and work, forgiveness, ignoring the ignorant and fearing God. They also comprise the 

                                                           
111 Ibid, 32.  

112 This notion of separating the Meccan and the Medinan elements of revelation to draw a distinction between 

universals (mostly Meccan) and particulars (mostly Medinan), which is central to these Islamists’ anti-naskh 

scheme, is reminiscent of Mahmoud Muhammad Taha’s The Second Message of Islam. Not unlike these Islamists, 

Taha privileges the overall principles established in the Meccan Qur’an. Yet, there are some essential differences. 

Taha’s distinction is based on a naskh theory, namely that God has affected a temporary abrogation of the ‘true’ 

message of Islam, which was revealed in the Meccan era, to punish people for their lack of compliance. The 

Medinan revelation of legal details, of socio-economic and military regulations, which were embodied in the 

Prophetic praxis, were harsh punitive measures to create a community of believers (Mu’minun), not of submitters 

(Muslimum). The former is an inferior status, while the latter is the real object of the true message of Islam. Because 

of the temporary abrogation, the real Islam has not been practiced and has not won any convert. The sole convert is 

the Prophet himself, a man who journeyed from an advanced state in the future of human evolution where Islam is 

possible. The establishment of the nation of Muslimun necessitates the abrogation of the abrogating and the revival 

of the abrogated. Islam, thus conceived, is a difficult ideology, which— although had a fleeting moment in the 

past—is essentially futuristic. This Islam has no past and hence has no juridico-political precedents to debate or 

build upon. Islam, thus conceived, consists of two abrogative schemes, one punitive and one restorative. Finally, this 

Islam is in its essence mystical. See, Mahmoud M. Taha, The Second message of Islam. Abdullah An-Na‘im. Trans. 

(New York: Syracuse University Press, 1987). In contrast, the Islam of the advocates of the rational state has its 

past, has its present, and will no doubt have its future. One of its key problems is the claim of abrogation, which 

distorted the complementarity between the Meccan and the Medinan substance of revelation and modes of 

interpretation. Its restoration, at least, as a force of social change, lies in a better understanding of the 

complementarity between the universal values established in the Meccan period and the practical, particular 

adaptations in the Medinan period. A proper burial of the notion of naskh is a pre-requisite of such understanding. 

This Islam is spiritual and mystical, as far as the role of the individual is concerned in reference to his/her final 

salvation. Yet, this Islam is realistic, adaptive, purposive and anti-theosophical in as far as the individual and the 

collective comportment of its adherents in the material world is concerned.  

113 Ibid, 32. The full quote runs to the following page.  
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prohibition of worshiping false deities, fornicating, and committing acts of infanticide. These 

universals, not the detailed legal injunctions in subsequent revelations, are “the philosophical 

base and referential frame from which springs all Islamic laws.”114 

Raysuni is keen to show that these universals are also not of the same degree of 

generality and importance. Matters of dogma come before values and general maqasid of human 

life, and the latter precedes other legal universals regulating individual, familial and societal 

interactions.115 Similarly, general statements assume a position of superiority over those which 

are specified. For instance, Q, 16:90116 outlines two sets of major universals and two sets of sub-

universals. The first set of universals is al-‘adl (justice) and ihsan (refinement). It applies to 

every aspect of life. This set of universals is followed by the general command of ita’ dhil-qurba 

(liberality to kith and kin).117 While this is a principle that applies to all people in all cases, it is 

subsumed under the preceding principles of justice and refinement. The second set of general 

principles is al-fahsha’ (vicious and shameful act) and al-munkar (repugnant act), which are 

prohibited at every level. This set of universals connotes, as Raysuni explains, all levels of 

corruption. This incorporates the sub-universal al-baghy (unfairness) mentioned immediately 

thereafter.118  

                                                           
114 Ibid, 34.  

115 See chart II at this end of this chapter.  

116 This choice is not random, of course. This is the same verse that al-‘Izz Ibn ‘Abd al-Salam uses as the basis of his 

work Shajarat al-ma‘arif, generating that metaphor of tree which Raysuni exploits in the rests of his work to show 

the relationship between the kulliyyat (the stem/root) and juz’iyyat (branches). 

117 I am borrowing Yusuf Ali’s exact words in this specific instance.  

118 Ibid, 35.  
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It is indeed from this general premise, from the holistic view which maqasid warrant, that 

the advocates of the rational state draw their world view and political philosophy. Jasir ‘Awda 

echoes Raysuni’s view of the all-inclusive nature of Islamic maqasid. Indeed, “the Islamic 

system of values, maqasid, is more complex and more far-reaching than any other philosophical 

system of values, [since] it outlines gradations between priorities within [the board categories of] 

necessities (daruriyyat), needs (hajiyyat), and ameliorations (tahsiniyyat).”119 According to Jasir 

‘Awda, this far-reaching and holistic view of human life “is necessary to policy-making, 

legislation, and regulation of morality, since the rubric of maqasid is based on moral values.”120 

“Maqsid in [this sense] lead to a complementarity in policies…because there is no medical issue 

[for instance] that does not have economic, political, environmental, social and educational 

dimensions.”121  

The interest in this interconnectedness, complementarity and comprehensive 

philosophical underpinnings has four central features which stem from the modern encounter 

with the Shatibian maqasid. Firstly, this interest in the universals is conceived in total opposition 

to all the theosophical tendencies,122 whose legal ills we have encountered with Shatibi in 

Muwafaqat and I‘tisam. There is no room for an arbitrary understanding of texts, nor is there an 

expectation of mystery within the parameters of law or within the lives of those to whom it must 

be applied. Secondly, it is intended, by virtue of those very facts, to introduce a modern positive 

and rational orientation. In other words, this interest in the universals is a project, in response to 

                                                           
119 Jasir ‘Awda, al-Dawla al-madaniyya, 17. 

120 Ibid, 17.  

121 Ibid, 17.  

122 Sufi, Batini, or any other esoteric approach to Islamic discourse or praxis.  
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al-Jabri’s hypothesis, one whose overall maqsad, is a critical “reexamination of the methodology 

by which we [Muslims] deal with the question of Islamic politics in particular, and a reordering 

[in general] of the Islamic reason [al-‘aql al-Islami] before we use it to think about concepts, 

questions, legal opinions and other important topics.”123 

Thirdly, this search for the universals is driven by two concomitant desires, which reflect 

a distinctive trait of the project of the moderate Islamists in general, and of the advocates of the 

rational state in particular. The primary desire is the anchoring of the political as well as the 

social project of Islamism in divine textual sources. The Islamist project is grounded in the belief 

that a constant reference to divine guidance is the sin qua none of any meaningful political or 

social endeavor. This a priori belief explains that, while Islamist discourses and praxes have 

shifted over time, the ‘post-Islamist’ phase, which many have anticipated, has not materialized 

and is very unlikely to. The secondary desire is the quest for a new hermeneutic approach, one 

that beseeches a synthetic and systematic understand of divine texts, free of the restrictive 

immediacy of the denotative effect of words (dala’il al-alfaz). 

We shall see, as we return to this point shortly, how the advocates of the rational state 

have gone into considerable length to criticize the limitations imposed on Islamic philosophy and 

sciences because of the tendency to privilege the denotative over the connotative. But we must 

now say something about the fourth feature of this quest for universal principles. As Raysuni’s 

discussion above shows, this approach is attuned to both chronology and differentiation of 

categories. But unlike the traditional Islamic legal logic, where chronological precedence works 

against, not in favor, of legal indicants because of the notion of abrogation (naskh), the advocates 
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of the rational state use chronology for the opposite effect. The interest in the universals is 

intended to create an anti-naskh paradigm, whereby precedence in time means precedence in 

importance, but in a way, that expands and diversifies rather limits and abrogates, the legal effect 

of certain indicants.  

A war with literalism  

 In their attempt to reform and reconfigure the Islamic legal heritage as a part of the 

revivalist efforts, the Islamists have by and large fallen into two main camps. One camp believed 

that the greatest problem in the Islamic history has resulted from the distance between ordinary 

Muslims and the primary texts of Islam. Members of this camp have therefore tended to prize a 

direct engagement with texts, criticizing reliance on the massive corpus of legal works as 

unnecessary and essentially corruptive. However, this direct engagement with the text and 

aversion to complex legal treatises resulted in a propensity to literalism. This is usually the 

stance of Salafism, even though not all Salafists are literalist in the same way or to the same 

degree.  

Although the second camp proceeds from an identical ground, asserting the need to 

directly engage the primary sources, it doesn’t see the problem to have arisen entirely from 

shunning divine texts. These texts have been preserved, and their sources and authenticity have 

been the subject of considerable rational and legal debates throughout Muslim history. The 

interest in the divine texts is evident in the vibrant legal cultures, which emerged from, and 

revolved around them. The problem must therefore lie elsewhere. This camp theorized that the 

decline of the Muslim culture is linked to Muslims’ approach to these texts. Some within the 

camp, especially the bulk of the Muslim Brothers, consider the lack of incorporating and 

implementing the teachings of these texts in the individual and collective life to be the culprit. A 
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cognitive dissonance between what these texts instructed Muslims to do and what Muslims did 

has led to the current situation.  

Another group within this camp maintains that the crux of the problem stems, not from 

the disparity between theory and praxis, but from the absence of a sound theory; that is, the 

problem lies in a serious anarchy in the interpretation of these texts. In other words, it arises from 

misunderstanding texts. This misunderstanding accrued over time, driving people further and 

further from the spirit of divine texts and the role they were meant to play. The source of this 

misunderstanding is the focus on the linguistic components of divine texts. It specifically 

emerges from the fixation on using the denotative meaning of words as the primary tool to relate 

texts to human life. The focus on al-alfaz (words) precluded a more useful process of 

interpretation, which concentrates on the wisdom of the overall divine texts. This is the position 

of the advocates of the rational state.  

In a lengthy analysis of the problems that plagued Islamic legal heritage, Jasir ‘Awda 

singles out al-harfiyya (literalism) as the most profound impediment to Islamic law.124 It has led, 

in his view, to a reductionist approach to Islamic primary texts and created an arbitrariness in 

Qur’anic interpretation, which resulted in a great confusion in juristic arguments. He, for 

example, notes that the fixation on words as the primary signifiers in the Qur’anic and prophetic 

texts have forced legal scholars to create artificial classifications of indicants to account for the 

diversity within these texts. These classifications, which grew over times, generated much 

debates and controversies and tended to obfuscate, rather than illuminate, the actual meaning of 

texts. Classical Muslim legal scholars, ‘Awda asserts, divided, for the sake of facilitating textual 

                                                           
124 Jasir ‘Awda, al-Dawla al-madaniyya. 
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interpretation, expressions into evident (wadiha) and subtle (khafiyya) texts. The first class 

comprises four subcategories: muhkam (certain), nass (unequivocal), zahir (apparent), mufassar 

(interpreted). This classification is based on the idea that legal expressions play one of three 

hermeneutical functions: specification, clarification or abrogation.125   

In traditional legal theory, a muhkam (definitive) text is a clear expression that is not 

specified, interpreted nor abrogated. A text of this category has the power to play all the free 

functions vis-à-vis other texts. It can abrogate, interpret or specify. A nass (unequivocal text) is 

an expression that is clear in its meaning, but could specify or be specified.126 It is, however, 

only abrogated when it comes into a conflict with a muhkam text. On the other hand, an apparent 

(zahir) text is an expression whose evident meaning is secondary to an implied one. Much like 

the two primary categories, a zahir text is definitive unless specified or abrogated by one of the 

preceding two categories. Finally, the interpreted text (the mufassar) is dependent on a different 

expression, which clarifies, specifies or abrogates it.  

All these four previous categories fall under the class of nusus wadiha (evident) texts. 

The second class of subtle texts (khafiyya) is generally defined as expressions which are not clear 

in terms of their immediate signification nor in terms of their scope.  In classical works, these 

subtle texts are divided into three categories: problematic (mushkil), generic (mujmal) and vague 

(mutashabih). A problematic expression has the potential of carrying more than one meaning. Its 

definitive meaning cannot be established except by reference to exterior evidence—that is, 

                                                           
125 Ibid. 

126 It is often defined in usul works as ‘that which has only one probable meaning,’ and ‘that whose explicit meaning 

is concurrent with its implicit meaning (ma kana zahiruhu batinahu),’ or that which has one binding meaning unless 

otherwise abrogated (ma‘nan wahida yusaru ilayhi wa-la yutraku illa bi-nassin yu‘ariduhu). See Muhammad al-

‘Umrawi, al-Nass al-Shari‘i bayna al-harfiyya wa-l-ta’wil fil-madhhab al-Ash‘ari wa-l-madrasa al-salafiyya 

(Rabat: Top Press, 2013), 10, 11 and 12. 
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evidence from without. A generic expression, on the other hand, covers a broad category of acts. 

The final category, al-mutashabih, is an expression whose definitive meaning cannot be 

established by reason, according to traditional legal scholars. The word quru’ (menstrual cycles, 

clean periods) in reference to the waiting period (‘idda), salah and hajj (prayer and pilgrimage) 

and the separate letters (al-huruf al-mutaqati‘a) in the Qur’an are examples of the above 

categories, respectively.127  

The complexity of this classification is hardly a sign of sophistication or order, according 

to ‘Awda. The fixation on morphology and syntax is compounded rather than resolved by these 

classifications. For instance, one text may be considered muhkam by one school, an unequivocal 

text by a group of scholars, or khafi (subtle) by another. This means that the same text may be 

considered muhkam in one school and abrogated by another. Moreover, the fact that some texts 

maybe deemed subtle opens the door to various and conflicting interpretations of referents, and 

consequently their legal effect—halal, haram, punishable or forgiven and so on.  

Jasir ‘Awda uses a prophetic hadith to highlight this point.  The Prophet says that the 

murderer must be prevented from inheriting from the murdered person. The operative word in 

this hadith is qatil (murderer). Sunni legal schools differed in their understanding of what is 

included under the term qatil (a murderer). Is murder the direct and deliberate killing of 

someone? Does it include the direct accidental killing of someone? Is an accessory to murder a 

murderer? For Shafi‘i the word means exactly what it says: anyone who killed someone else, 

irrespective of the intention. This includes an accessory to the crime. For the Hanafis a murderer 

is someone who did the act, intentionally or otherwise. But those who planned or assisted in the 
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perpetration of the crime are not covered under the term. They may inherit from a person they 

have conspired to kill. Malik, on the other hand, focused on the intention. A person who intended 

to kill or conspired to do so must be excluded from inheritance. However, an unintentional 

homicide is not a ground for preclusion. What applies here to qatil (a killer) also applies to sariq 

(a thief) in other cases. Is thievery the illegal appropriation of protected property or any property, 

in an underhanded or in a flagrant manner?128   

Commenting on these positions, ‘Awda laments how “Muslim legal scholars arrived at 

verdicts, which any sound reason would reject, simply because of their faithful adherence to their 

linguistic classifications…It is clear that these verdicts, which are solely based on linguistic 

theories, have considerable negative impact on society, in contradiction with Islamic 

maqasid.”129 ‘Awda is convinced that all these linguistic categories are fake categories—

mawhuma. “I say in honesty—as to avoid the prohibition of withholding knowledge—that this 

classification between evident and subtle expressions, and their subcategories, seems illusory 

(mutawahhaman) to me. A mujtahid [must not be] restricted to it. The evidence for this is that 

this differentiation is based on the indicants’ susceptibility to specification, interpretation, or 

abrogation.” ‘Awda notes that there “is a plethora of cases, which a student encounters in our 

Islamic heritage, in every school, where every expression has been said to be ‘muhkam,’ or 

‘nass’.”130 He contends that in the final analysis, there are no real natural differences between 

any of these categories.  
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The impact of this privileging of morphology and syntax over other levels of semantics 

remains evident, even when legal scholars expand their interpretive arsenal. They have, for 

example, distinguished between dalalat al-‘ibara (the direct signification of the expression) and 

dalalat al-ishara (the inferred or indirect signification). The first level gives the most direct and 

unambiguous meaning. The second level explores the relationship between the direct meaning 

and other possible implications. For instance, the verse of debt (Q 2:282) signifies at the primary 

level the obligation to write a contract. On the secondary level, it implies the admissibility, and 

the evidentiary value, of the written contract in court proceedings. In the case of the verse of 

shura (Q 3:159), the primary meaning indicates the obligation to consult with the community. It 

also implies, at the secondary level of signification, that the governed have the right to hold their 

governors accountable. Yet because of the fixation on the primacy of the denotative meaning, it 

is the primary level of signification that is considered qat‘i (definitive). The implied or inferred 

meaning is zanni (speculative). The restrictive implication of this is very clear. The ruler is 

obligated to consult the ruled, but he is not obligated to take their input into consideration. 

Whether they have a primordial right to hold the ruler accountable and whether their opinions 

should be accepted are matters of ikhtilaf, precisely because they are based on a zani, not qat‘i, 

signification.131  

Even if one proceeds to a more rational and seemingly atextual level of legal 

interpretation, the primacy of the text remains restrictively omnipresent. Take, for example, 

analogy (qiyas). ‘Awda cites the use of two types of qiyas. The first is what he calls qiyas al-

fuqaha’’ (the analogy of jurists), by which he seems to mean qiyas al-‘illa (analogy of cause). 
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The second is qiyas al-awla (analogy of priority—sometime also known as analogy of 

indication). The first form of analogy is used by legal scholars to extend the legal category of a 

definitive source, or primary case (asl) to a new case of substantive law (far‘) because of a 

shared characteristic. For example, since alcohol is forbidden because it intoxicates, all 

substances which intoxicate should also be forbidden. The second form of analogy is when an 

established asl (a source) prohibits or permits a matter for reasons that are more evident or 

flagrant in a case of substantive law to which the same ruling could now be applied by way of 

analogy. For instance, since showing the slightest sign of disrespect to one’s parents is forbidden 

in the source (Qur’an), any greater level of disrespect (pushing, insulting or beating) must 

obviously be illegal. ‘Awda laments that while the second form of analogy is a useful rational 

legal tool, it is not considered qat‘i (conclusive/definitive). As a result, it takes a secondary status 

despite the name.132 

Summatively, ‘Awda contends that there is a tendency in classical fiqh to choose the 

most—not the least— restrictive sense. That orientation has exacerbated the already limiting 

fixation on the literal meanings of words: 

There prevailed among the fuqaha’’’ of the salaf a drive to privilege taqyid (restriction) and 

takhsis (specification) and to insist on them. This direction increased the level of ossification, 

endemic to the literalist method of linguistic deduction…This mood of legal interpretation, based 

on pure linguistic conventions, seldom leaves any space for considerations of context and 

environment of legal cases, which can affect the legal verdict. This narrow-mindedness, in respect 
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to social conditions, is especially more severe [in legal scholars’ commentary] on political 

matters.133   

To further illustrate the effect of textualism, ‘Awda cites the example of zakat. 

Traditional debates on zakat ask questions such as: do we pay zakat on wealth that is made of 

horses or honey, even though neither of these categories were mentioned in agreed-upon texts? 

Are trees included under the word zar‘— farmed vegetation?  Does miskin (destitute) subsume 

the word poor (faqir) or not? These questions, ‘Awda maintains, miss the critical issue, which is 

that zakat is a socio-economic system intended to create complementarity and solidarity between 

the rich and the poor. This consideration is more important than the empty debates on 

taxonomy.134 ‘Awda believes that the same should apply to court proceedings, which must not be 

restricted to deduction from lexical indicants pertaining to the number of witnesses, types of 

sales, categories of circumstantial evidence and so on. Such economic and socio-juridical issues 

must not limit their scope to textual indicants but must take into account the evolution of society, 

its needs, and the true global and unqualified (mutlaq) maqsid of Islamic law, which is to 

establish justice. Traditional jurists, ‘Awda opined, limited themselves to concepts of 

specification, restrictions and to the denotative meaning of expressions, instead of taking the 

general aim of preserving maslaha and instituting justice as the regulatory frame of reference.135   

‘Awda concedes that immediate and literal references to Qur’anic phrases may 

sometimes be necessary to determine matters which purely fall under the category of rituals. But 

it should not be considered per se adequate when it comes to political matters, which regulate 
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public interests. Issues of this nature seldom include matters of worship. They should therefore 

be approached through the prism of the ‘original’ values (al-qiyyam al-asliyya) and purposive 

maqasid (al-maqasid al-mutaghayyat). In any case, maqasid must govern the understanding and 

application of Qur’an in these contexts.136 

Maqasid and the rational state 

One of the key challenges that the Islamists have faced since their debut on the scene of 

party politics in the early 1990s is defining their place within, not just the political map, but the 

society as well. What are the implications of creating, supporting or voting for an Islamic party?  

In the early days when the Islamist discourse abounded with sharp criticism of the impiety of the 

modern society—on the one hand—and vivid imageries of a utopian model from the Islamic 

golden past, as the ultimately goal—on the other hand— many pious, and not so pious, Muslims 

saw in their platform a ‘holier than though’ attitude, an implied message that everyone else is 

either not a good Muslim or not interested in furthering the lot of Islam.137  

As the Islamists began to downplay these aspects of their discourse, in response to this 

very pressure, around the turn of the century, critics have adopted different tactics. If the 

Islamists are not promising much in the way of concrete Islamic steps (such as enforcing Islamic 

law), then what exactly makes them Islamists? What separates them from other parties on the 

political scene?  This issue of designation tended to be used either to accuse the Islamists of 
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137 See a summary of this argument, for example, in Muhammad Shahrur, al-Islam wa’l-iman. Manzumat al-qiyam 

(Damascus: al-Ahali li al-tiba‘a wa-al-nashr wa-al-tawzi‘, 1996).  Having defined politics as the art of managing 

conflict of interests, Shahrur asks rhetorically what it means for “a party to consider itself Islamic?” To that 

question, he responds thus: “it means that the members of this party believe in Allah, the Day of Judgement, the 

unity of God and the lofty ideals of Islam, as if the members of the other parties do not believe in all of the above. 

This means restricting Islam to a specific group of people, and excluding others. And here lies, indeed, the 

dangerous travesty.” Ibid, 382.  
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hijacking the community’s faith to the exclusion of everyone else, or to accuse them of being just 

another party, with nothing substantively different. An increasing number of Islamists tended in 

the past two decades to pursue a new line of defense. As they hold a priori the assumption that 

politics is a domain, which is left unregulated by religious teaching, an increasing number of 

Islamists began to use the term ‘parties with Islamic reference’ instead of the appellation of 

‘Islamic parties.’ Of course, the question shifts but does not disappear: What does an Islamic 

reference mean?  

What makes the rational state Islamic 

A state or a party with an Islamic reference must labor on two fronts. On the first front, it 

must define what an Islamic reference means, which in some sense entails a determination of its 

Islamic merits. On the second front, it must explain how this reference shapes party politics 

differently—that is in opposition to both early Islamic notions of politics and those of its secular 

interlocuters. Working in societies dominated by the values, intellectual habits and ethos of post-

Sahwa, many of these Islamists knew that the battle on the first front is the most definitive battle. 

Once a reference to Islamic ideals is successfully established, differentiating oneself from the 

secular elements becomes relatively easy. 

Many Islamists, especially the figures we discuss here, find maqasid to be the most 

appropriate element in legal theory to shore up their juridico-political convictions. But 

establishing maqasid as a reference—as the epistemological underpinnings of a system of 

political thought—must be based on a determination of the relevance of other elements in the 

Islamic legal heritage, including the primary sources of law: Qur’an, Sunna, ijam‘ and qiyas. A 

critical examination of these must, in turn, presupposes a certain view of history.  The earlier 

discussion about literalism hints a certain hermeneutic habit, but it is too broad to conclusively 
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establish the positionality of these actors from the above usul or from the history, whose 

narrative is essential to their conception. 

History  

Like other Islamists grappling with these task, Jasir ‘Awda attempts a full scope review 

of the relevance of these usul and the historical vessel in which they have fermented to the novel 

juridico-political ideas of the Islamists. Because of its centrality, ‘Awda begins with history. For 

‘Awda, the justification is clear. It is through history that the identity of the nation is drawn, and 

one cannot imagine a nation without history. The erasure of history—or historical memory in the 

case of a collective history—means the erasure of the formative socio-psychological traits, legal 

and ethical worldviews which define the civilizational personality of a nation. Yet, because 

history unlike other sources (Qur’an and Sunna) is a cultural product, there is a binary in Islamic 

history which must be taken into consideration for any project of revival. History which concerns 

itself with what happens is different from history which recounts legal precedents. Knowing that 

event X has taken place does not necessary means that X was a legitimate event, and therefore a 

legal precedent. ‘Awda hints that the line separating these two were not always respected, 

especially when legal theorists resorted to history as the raw material for their juridico-political 

arguments. What happened was confused sometimes with what should have happened.138  

Take, for example, the legal discourse around khilafa as an Islamic system of governance. 

Blurring the lines of the above binary meant that the practices among the post rightly-guided 

caliphs were theoretically homogenized with their historical antecedents, with little regard to the 

stark differences. Fuqaha’’ who were clearly aware of the substantive differences limited their 
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objections to subtle and muted remarks, which maintained anecdotal but insignificant presence in 

the historiography. This quietist attitude was ironically the product of political coercion, and 

ruthless crackdown on dissent, which is itself the best testimony of these stark differences.139  

A new engagement with history as a reference must address certain evident ills. Islamic 

history has, wherever it is politically instructive, concentrated on the life of the rulers, to the 

exclusion of the umma. All monographs on al-siyasa al-Shari‘a     (Islamic politicss) have much 

to say about the ruler and almost nothing to say about the ruled. The dominant Sunni theory goes 

to a considerable length detailing the preferred traits of the ruler; his racial origin (Arab), his 

tribal ancestry (qarashi), his masculinity, his rights to be obeyed, and his prerogatives to transfer 

power to his successors. Shi‘i (Ja‘fari, Zaydi and Isma‘ili) theory does not fare any better.140 

Much of the emphasis is on the right of ‘Ali to lead and on the transfer of that right to his 

progeny. The differences between the sects of Shi‘ia are limited to debates about who the imams 

are and how many. “Even to the Ibadis and other Mu‘tazila who spoke about the issue of imama, 

history revolves around the ruler, and occasionally around the system of governance, but it 

seldom addresses the policies or life issues impacting the ruled.”141 

‘Awda notes that modern attempts to engage this history have taken four positions: 1) 

utopian, 2) apologetic, 3) critical reformist, 4) and critical de-constructivist. The first glorifies all 

phases of Islamic history and all types of Islamic governments. It tends to lay the blame on the 

students of the colonial school for tainting the purity of Islamic history, with baseless allegations. 

‘Awda asserts the partisans of this approach have no misgiving about certain rulers whose 
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history reveals evident repressive and bloody tendencies.142 The advocates of the apologetic 

approach, on the other hand, see Islamic history from a position of enchantment with modern 

systems of governance. They tend therefore to read Islamic political history selectively through 

that prism, highlighting instances of parallels and overlaps between the two. In this approach, the 

diversity of legal views becomes a ground for claims of political pluralism. Similarly, the notion 

of the electors (ahl al-hall wa-l-‘aqd) is interpreted as a concept of parliament. This approach has 

no intention to develop these Western notions on the basis of Islamic legal theory. It is rather 

content with it as it is, with all its deformities and shortcomings (‘ujriha w-bujriha). It goes 

beyond acceptance to the justification of Western political notions by reference to Islamic 

history. This approach, ‘Awda is keen to stress, is more harmful than beneficial.143 

The third approach, the critical reformist, proceeds from a number of critical insights 

such as those outlined about recognizing the shortcomings in the historiography. ‘Awda believes 

that this approach is constructive but is insufficient. The fourth and last approach, is a post-

modern de-constructivist criticism. It sees nothing good, pleasant or worthy of pride in Muslim 

history. ‘Awda insists that this approach must be rejected, for its ultimate end is the de-

construction of the central components of the national identity of Muslims. 144 

Deeming all these approaches to be either unreasonable, unacceptable and or otherwise 

partial, ‘Awda has a four-fold recipe for ideal Islamic history and historiography to reference 

Islamic politics. To generate a comprehensive political vision, ‘Awda opines that Muslims must 

firstly be proud of the glorious elements in their history. They must on the basis of these 
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elements then construct, evaluate, accept or reject political values. Secondly, the apologetic 

approach is partially useful as it can be used, in certain instances, as a public discursive tactic to 

justify modern adaptations to the masses. One must not, however, give in to convenience, as to 

justify injustice. Thirdly, critical approaches can be balanced and employed for comprehensive 

and holistic reading and understanding of Islamic history.145  

Finally, in the reconstruction of a theory of history there is no escape from a collective 

repentance and confession that Muslim history and historiography are replete with racist attitudes 

and references, and that they tended to marginalize the weak and the helpless.146 This repentance 

must not however turn into self-flagellation or rejection of all the past. “There are many wisdoms 

in our past to whose invocation we are more in need today than any time before.”147 History, thus 

conceived, is an important, but one element of the reference. The others are now in order.  

Fiqh 

Another element is fiqh. Although the sphere of political fiqh remained historically 

marginal in comparison to other aspects of fiqh, it is a part of the overall picture. For his purpose, 

‘Adwa defined fiqh “as the comprehension (fahm), conceptualization (al-tasawur), and proper 

grasp (idrak), which reflects a jurist’s understanding of God’s verdict, not necessarily God’s 

verdict itself.” A faqih (jurist) may be right or wrong. ‘Adwa’s example for the jurists’ mistake is 

instructive: “the most conspicuous of jurists’ error in political matters are the imprecise and wide 
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claims of ijma‘.”148 Such error is based on a faulty premise of logic which interprets silence to 

mean acceptance. It clearly runs in contravention of the legal maxim “one cannot attribute a 

position to a silent interlocuter—la yunsabu li-sakitin qawl.”149 Despite that faulty premise, 

scholars have considered ijma‘ definitive (qat‘i), and excommunicated those who challenged it.  

‘Awda laments this radical position and goes to a considerable extent to show that the 

history of fiqh illustrates that the majority of cases of ijma‘, especially on policy or political 

components, are in fact fictive.150 What is true of ijma‘ applies, mutatis mutandis, to qiyas. 

Claims that qiyas reaches a status of qat‘ are untenable. Fiqh in its totality is a human intellectual 

endeavor, and the stress on separating this element from Shari‘a     (the divine texts and the 

kulliyyat) is necessary. ‘Awda approvingly cites the position of the musawibba--legal theorists 

who argued that Islamic verdicts are those which the mujtahid (an independent jurist consult) 

feels more certain are correct (ma yaghlubu ‘ala zann al-mujtahid annahu al-sawab).151 Because 

it is premised a clear differentiation between the human and the divine, it is the most appropriate 

approach to “political matters where opinions are naturally diverse.”152In general, maintaining a 

clear separation between what is clearly divine and what is fiqh in other senses is necessary to 

avoid bestowing a fake aura of sanctity on human positions, “which, alas, happens very often.”153 

Furthermore, maintaining this distinction is helpful in precluding mutual claims of takfir, which 

have dominated the history of the umma. 
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Although fiqh was and continues to be a sphere of anthropocentric activity, it cannot, as a 

vast treasure of wisdom, be neglected in modern Islamic political life. However, any engagement 

with it must not be based on the ossified approaches that have typified certain periods of its 

history. Such engagement must also learn from, and avoid, the ills of the existing approaches to 

this heritage. These are: 1) the inflexible imitative approach; 2) informed restrictive analogy 

approach; 3) epistemological rupture approach; and 4) political conspiracy approach.  ‘Awda 

defines the inflexible imitative approach as the belief that the door of ijtihad has been closed, and 

that one must therefore rely on the old works of jurisprudence. The inevitable consequence of 

this approach—according to ‘Awda—is either the mischaracterization of reality or a deliberate 

misinterpretation of texts.154  

The informed restrictive analogy approach reflects, on the other hand, a better recognition 

of social change but often insists on using classical legal verdicts, even though these are very 

different from the modern cases to which they are applied. It is a misapplied analogy, where the 

disparity between the two sides of comparison is overlooked. The epistemological rupture 

approach arises from the doctrine that fiqh and its dichotomy of halal and haram, are ill-suited to 

address modern political issues. ‘Awda considers this premise erroneous, for indeed some 

political matters involve cases closely regulated by shar‘. More importantly, this attitude is 

unacceptable because it breaks with the community’s roots and erases its historical memory. 

Finally, the conspiracy approach, which employs a post-modernist deconstructivist methodology, 

sees the fiqh in its entirety, especially where politics is at stake, as a product of a conspiratorial 
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scheme devised by rulers and furthered by the acquiescent fuqaha’. This conspiracy is meant to 

protect the interests of certain dynasties and Arab tribes.155 

None of these approaches satisfies ‘Awda, who projects that four elements must be taken 

into account in refining fiqh to serve as a pillar in the Islamic reference for a meaningful political 

practice. Firstly, one must respect those qati‘iat (definitive principles) which past and present 

generations have alike accepted. These include matters of doctrine, rituals and maqasidic 

universals, which are not subject to dispute or disagreement.  Secondly, some use of analogy to 

draw on traditional works of fiqh could be admitted, but the difference between modern and 

ancient realities must be kept in plain view. One must also be aware that qiyas is by no means 

definitive. It is much better to determine the ‘illa first and then proceed with analogy. Thirdly, 

the culture of fiqh and its epistemic worldview cannot and must not be fully discarded. It must, 

however, be reinvented to accommodate a new ijtihad, based on a sound grasp of historical 

changes and on a perceptive sensitivity to modern political concepts. Finally, modern fiqh cannot 

proceed without admitting, and thoroughly remedying, the wrong and abuse done throughout 

history to the discipline and to Islamic values by the political class.156 
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executions are carried out.  Jasim Sultan, “Hal lada al-gharb kayl bi mikyalayn” YouTube video,15:37. Posted 
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Sunna  

The importance of Sunna and its referential frame cannot be studied in isolation from 

Qur’an. In view of its relationship to Qur’an, Sunna can be classified into the following 

categories: Sunna with meanings akin to those in mentioned in the Qur’an; Sunna which details a 

general concept in the Qur’an; Sunna which qualifies certain Qur’anic expressions; an expression 

in Sunna which includes additional conditions to general rulings in the Qur’an; and Sunna which 

legislates an independent ruling, not mentioned in the Qur’an. ‘Awda notes that all Islamic legal 

schools are in agreement about the relevance of the first three categories, but diverge 

significantly in respect to the remaining two. Hanbalis, Shafi‘is, Zaydis, Zahiris, and Ja‘faris all 

accept that a specific hadith may qualify a general Qur’anic verse. The Hanafis reject this 

argument, especially in respect to the ahad hadith, as such admission means a qualification of a 

Qur’anic definitive text with a speculative report. In the case of ahad, Malik demands an extra 

corroborative evidence. He often relies on the Medinan practice, which almost all other schools 

reject.157 

Despite this divergence of opinion about what to do with the ahad hadith, ‘Awda asserts 

that the vast majority of ahadith pertinent to politics and public policy are from the ahad 

category. That, however, did not deter the scholars, not just from using them to extrapolate most 

of their political ideas, but to also proceed as if the foundations of these political views are 
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unshakable. This does not only overlook the contentious nature of ahad, but it also ignores the 

divisive sectarian politics, which has been at the very heart of hadith debates, namely the debate 

about reliable transmitters. “Sunnis, for example, consider all the Companions, Successors—

including Shi‘i imams from the house of the Prophet-- to be trustworthy…but [have tended] to 

consider the following generations of Shi‘a unreliable when it comes to hadith transmission, for 

their assumed partisanship and innovation..[Similarly,] the Ja‘faris and the Zaydis reject the 

transmission of most Companions, making exception for a few from the Prophet’s family.”158 

These attitudes are the product of political struggles, not divergent methodological approaches. 

But disagreements went far beyond just who is fit to be ‘adl (upright and trustworthy 

transmitter). Schools also differed in their approach to ahadith with broken chains of transmitters 

between those who accept them without qualifications, and those who reject them unless a set of 

other conditions are met. 159  

According to ‘Awda schools have also disagreed about which type of prophetic acts are 

legislative and which are of personal or advisory nature. ‘Awda refers to the furuq (distinctions) 

of Qarafi, which we have seen earlier with Sa‘d al-Din al-‘Uthmani.160 The gist of this work is 

that the Prophet’s actions as a political leader are not binding after his death, in contrast to those 

which were undertaken in a different capacity. Despite that distinction, the scope and the binding 

nature of the Prophetic ijtihad remains a contentious area of Islamic legal theory. ‘Awda cites a 

statement of by Abu Hamid al-Ghazali, stating that the Prophet’s description of the process of 

revelation to the Companions is a clear evidence that he was not receiving revelation at all times. 
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In the interludes between different experiences of revelation, the Prophet must have certainly 

exercised some ijtihad, which revelation either reinforced or corrected.161  

Most madhahib, ‘Awda contends, admit the possibility that the Prophetic ijtihad is 

fallible in some respect. But such window is only logically possible when there is evidence that 

the Qur’an has immediately corrected the Prophet. However, ‘Awda observed that this condition 

is only applicable to matters of rituals. In mundane matters, such a condition is not necessary, for 

this sphere is taken for granted as an area of human intellectual labor, not definitive divine 

instructions. ‘Awda cites a few examples where the Prophet commented on mundane issues and 

later recanted them when corrected by people, not by revelation.   

Not unlike Qur’an, where the repression of literalism has obstructed the understanding of 

the overall message, or history where political repression and jurists’ acquiescence inflated the 

role of rulers and obscured that of everyone else, Sunna’s credential as a source is blemished by 

inter-sectarian and intra-sectarian conflicts over issues of isnad (transmission), admissibility of 

ahad and the scope of the Prophet’s ijtihad. But like all the other elements, Sunna remains a 

necessary reference. After all, “the Prophet was the political leader of the umma…This 

necessitates that we understand Sunna—in addition to its place in the rubric of usul—in its 

political context.”162 Like with other elements, however, the proper understanding and 

deployment of the political dimension hinges on the frame of maqasid.163  
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Maqasidic frame of reference 

A maqasid frame of reference is based on the central conviction that revelation was a 

deliberate and purposive act, not an act of entertainment. Given that premise, the most 

overarching approach of hermeneutics must determine the aims of this solemn revelation and 

look at every subsequent aspect from that vantage point.164 ‘Awda defines the central aim of 

revelation to be “the concretization of certain interests, goals, and meanings.”165 He then invokes 

the established rubric of maqasid: daruriyyat, hajiyyat and tahsiniyyat. ‘Awda gives his own 

definition of each. “Daruriyyat are matters of life or death…. [On the other hand,] hajiyyat, 

which comes after daruriyyat, entail everything people need that does not fall under an 

existential necessity…The final category is the tahsini (ameliorative) or takmili 

(complementary). [It means] those aspects of consumption that are neither necessary nor 

essentially needed.”166In summary, maqasid, or the aims concern themselves with the 

“gradations of interests, which Shari‘a     has come to realize in the life of people, and intended 

to secure at different levels.”167 

Each of these categories must be preserved in the positive and in the negative sense. In 

the negative sense, they must be preserved against corruption, delay or forfeiture. In the positive 

                                                           
164 As Raysuni notes “Understanding maqasid strengthens the desire to work and to be consistent in doing so. It also 

orients work to efficiency, increasing the quality of practice. Whoever does not know the aims of what he does will 

certainly give up his work or disorient it from its proper aims and nature…Since the obligated Muslim is required to 

ensure that his aims are concurrent with those of the Lawgiver, how could we expect him to concur with and 

concretize something he does not know ?” Raysuni, al-Fikr al-maqasidi, 118. This spirit lead Raysuni to envision a 

transformative impact for maqasid in the Muslim sphere. “If Muslims have known the educational and civilizational 

aims and dimensions of prayers, they would have learned from them how to regulate their work and manage their 

time, respecting their commitments, organizing their ranks and fixing their affairs to remove their impurities, atone 

their vices, end their isolation and reclusion, and overcome their egocentrism and randomness.” Ibid, 119. 

165 ‘Awda, al-Dawla al-madaniyya, 129.  
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sense, one must endeavor to further his interests. ‘Awda uses this dual rubric to redefine the five 

daruriyyat. The preservation of faith does not simply mean the private or public defense and 

furtherance of belief. It also entails the right of non-believers to be freed from coercion, both at 

the level of belief and at the level of legislation.168 Likewise, the preservation of life extends as 

well to anything whose legislation will improve health and chances of survival. By the same 

logic, the protection of mind extends beyond the prohibition of mind-altering substances, to 

securing proper and adequate knowledge, to safeguarding the masses from myth, sorcery and 

blind obedience. It also comprises the inculcation of rationality and evidence-based culture. This 

culture must be furthered “no matter what the rational or philosophical topic is, even if it pertains 

to the existence of God, or the veracity of the Prophet Muhammad…The culture of the herd 

[must be fought], and the minds of the youth must be protected.”169   

The preservation of progeny entails more than ensuring a respectful union of parents and 

establishing paternity. It involves providing good child and family care. Protecting one’s‘ird 

(honor, which is another kulliyya) extends to all human rights enshrined in modern conventions, 

including freedom of expression and protection of privacy.170 ‘Awda, however, distinguishes 

between “the fundamental human rights, which all humans agree upon, (such as the rights to life, 

freedom of choice and expression, protection against torture, and access to a fair court 

system…etc.) and the applications of these concepts in diverse cultures.”171 No culture, ‘Awda 

insists, has the right to force its understanding on others and “Muslims must defend their roots 
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and cultural identity in this context.”172 The final daruriyya is the protection of wealth. It entails 

protection against fraud, thievery, and monopoly—concepts that must in the modern context 

include measures against copyrights infringement, inflation, and mass unemployment.173 

What applies to daruriyyat, in terms of their extension to important spheres in the modern 

context, must also apply to the hajiyyat. A maqasid practitioner is, however, encouraged not to 

confuse the order of preference between these two categories, neither at the level of theory nor in 

practice. This system is based on “logical and rational order in every context and it is a subject of 

consensus among all rational beings.”174 Similarly the tahsiniyyat, which constitute the divine 

allowance to ameliorate all aspects of life—beautiful architecture, paved roads, décor, rich 

culinary styles…etc., must not precede the other categories in importance in respect to policies or 

budgetary planning.175   

Furthermore, maqaisd also include certain overarching universals that occupy a special 

status in Islamic legal hierarchy. Scholars adumbrated establishing justice; concordance with 

fitra (innate way of life) and divine sunan (physical laws); preferment of clemency and 

simplicity; furtherance of wisdom and public interests; promotion of cooperation and 

coexistence; and the cultivation of solidarity and public service as general goals of Islam. 
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According to ‘Awda, all these ‘are ‘civil values’ (qiyyam madaniyya),176 which support and 

consolidate a culture of pluralism and social society.177  

A maqasidic framework of reference seeks to concretize these values since their 

furtherance is a central mission of Islam. ‘Awda believes that a framework of reference like this 

is logical and would be acceptable to any rational human being, irrespective of his religion, 

ideology or culture. It therefore provides a shared ground, on which all political factions and 

parties could converge for a public political project. Beyond these universals there are, however, 

particular social aspects that have an element of worship ‘ta‘abbudiyya.’ This includes, for 

instance, maintenance of houses of worship, public morality, and law of ‘personal status’.178 

These are aspects that Muslims must maintain irrespective of their demographic or political 

weight. It is never sufficient, in their lieu, for the local government, whatever it maybe, to appeal 

to the universals and unqualified meanings of Islam. In respect to these particulars, a Muslim 

must adhere to the textual details, fulfilling all their conditions, whether by way of legal 

enforcement or by way of individual conformity. Yet, the textual authority must not, at any rate, 

trump the kulliyyat.179  

Furthermore, a maqasidic framework of reference allows one to develop a meaningful 

taxonomy of texts. Texts from a maqasidic perspective falls into two types. The first type of texts 

are nusus wasa’il (textual means), which facilitate, fulfill or further nusus maqasid (textual 
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aims). The latter is the second category of these taxonomy.180 Texts referring to means are 

interpreted in view of whether such means can or cannot serve their premised goals in a given 

context.181 If such means turn to be outdated, the Legislator would not expect the servant to fall 

into useless literalism and anachronism. Take, for example, Q 8:60. It asks Muslims to prepare to 

defend themselves, citing training horses as one key element of such preparation. Horses in this 

case are simple means, which are no longer a central element of war. The Legislator would not 

have intended them literally, but cited them as examples of prevalent means. The aim, which is 

the defense of the community, is a constant. The means, however, shifts.182 Any literal 

interpretation would lead to unreasonable and irrational conclusions, which by default contradict 

the rational and purposive framework of maqasid.183  

What is applicable to horses in this instance also applies to other means, such as 

collection of ghanima (war spoil) and jizya (a poll tax paid by non-Muslims). These are also 

                                                           
180 As Jamil Mansur notes in a different context, this idea is a bold elaboration of Turabi’s argument that “One of the 

most difficult aspect of fiqh is the full grasp of what is intended in its meaning and form (intent and form together) 

from the religious manifestations within the religious model during the time of revelation and the Prophet’s life, and 

where the form came accidental, and not perpetually conditioned in of itself. [That is to say,] where it came only 

because it is the suitable expressive method of the legislative intent within the early context.”  See Jamil Mansur, 

“al-Tashri‘ al-Islami Bayna al-Mutlaq wa’-Nisbi: Muqaraba fi al-fiqh al-siyyasi,” Mu’muninun bila Hudud (March 

28th, 2015), 8. 

181 Raysuni devotes a section of his al-Fikr al-Maqasidi to outlining the differences between the aims and their 

means. He considers the differentiation one of the key rules of maqasid. “The rule (qa‘ida) of delineating between 

the aims and the means, with all that ensues therefrom in respect to placing each category in its proper place, and 

assigning to each its function, [is important]” Raysuni, al-Fikr al-Maqasidi, 77. Raysuni gives the example of 

prohibiting sales at the time of Friday prayer. “Selling is prohibited only because it is a means to preclude the 

establishment of Friday, delay its performance or lead to absence…prohibition of selling is not the aim.” Ibid, 78.  

182 Awda, al-Dawla al-Madaniyya, 138.  ‘Awda borrows this concept in the treatment of the verse Q, 8:60 from 

Raysuni’s earlier work al-Fikr al-Maqasidi, which in turn cites Ibn al-Qayyim’s argument that “Since the aims 

cannot be achieved except by certain means and methods, which lead to these aims, their methods and means 

become therefore dependent on them. The means to prohibited acts and sins is judged, in respect to the degree of 

their prohibition, on the degree to which they lead to their aims (conclusions)… the means of an aim is dependent on 

the aim, and while each is [technically] considered an aim [for Shar‘] the former is intended as a goal (ghaya), 

whereas the latter is intended as a means.” Raysuni, Al-Firk al-Maqasidi, 81.  

183 Awda, al-Dawla al-Madaniyya, 140. 



259 
 

variables because of they are not intended for themselves. This frame could also be extended to 

areas of legal intersection; that is, where rituals and social issues meet. Zakat is a good example. 

While a matter of ritual, zakat serves also a socio-economic purpose, which must not be 

overlooked. Therefore, certain specifications about taxable items and measurements of payable 

tax must be approached as variables in view of the larger maqasidic framework—strengthening 

social solidarity and caring for the less privileged.184 It would not have been, for example, the 

intent of the Legislator for someone who owns five camels to pay zakat, when the owner of an 

oil well is exempt, on a ground of textual silence.185  

A critical application of this approach to the intersection of history and prophetic sunna 

(to sira that is) has the potential of eliminating much of the unnecessary ikhtilaf, by allowing the 

interpreter to determine the context in which prophetic ordinances are issued. To show the 

implication of this to Sunna, ‘Awda again invokes Qarafi’s distinction between tablighi sunna 

(legislative revelation) and ijtihadi sunna (uncorrected prophetic opinions about context-specific 

                                                           
184 Raysuni, whose work informs Awda’s, gives further examples to illustrate not just the difference between the 

aims and the means, but the implication of such differentiation. Raysuni quotes from al-Kasani’s Bada’i‘ al-Sana’i‘ 

his differentiation between the aim behind instituting dowry as a means to marriage. Kasani states that “Since the 

masalih and maqasid of marriage cannot be secured except through consent; and since consent cannot be guaranteed 

unless the woman feels respected and honored by her husband; and because such respect and honor cannot be 

achieved without the feeling that she is beyond reach unless he spends a considerable amount of wealth—[as the 

maxim goes] that which is hard to obtain is dear; and that which is easy to come is easy to go; whenever she is taken 

for granted (hanat fi a‘yuni al-zawj) by her husband, she will feel disrespected. If she feels disrespected, then 

consent cannot be secured, and the aims of the marriage is forfeited.” Kasani as cited in Raysuni’s al-Fikr al-

Maqasidi, 85. Raysuni comments that despite the importance of dowry, the recognition of legal scholars that it is 

simply a means led them to treat it lightly and accept it even if it is insignificant, or even symbolic. “This reduction 

and leniency is only accepted when there is a need since mahr (dowry) and money are not aims in marriage, but 

simple means.” Ibid, 86. A fixation on means could, as Raysuni notes, “become a burden and could in fact prevent 

the fulfillment of the aims.” Ibid, 86. Raysuni gives examples of cases where the fixation on the means becomes an 

obstacle. He refers to verse Q, 8:60.  He stresses that while it is clear that horses are not intended, power itself is also 

a simple intermediary aim, not the true aim at all. Amassing some of the most advanced weapons of any era may 

become a major encumbrance if it does not achieve the aim of deterring the enemy. All in all, Raysuni concludes by 

pointing out that in any given case means are inferior in rank to the aims, and therefore they should and must be 

discarded if they stand as an encumbrance. Ibid, 87.  

185 Awda, al-Dawla al-madaniyya, 139.  
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cases). He then adds a third category—the Prophet’s decisions in respect to ordinary human 

circumstances.  This category is defined—according to ‘Awda—by what Tahir b. ‘Ashur calls 

hall al-tajarrud min al-irshad (the absence of the obligation to guide). A distinction of this sort 

allows the application of the maqasidic framework of reference to take its full effect. Instead of 

simply relying on an isnad analysis, or even on an isnad-cum-matn analysis, maqasid permit a 

methodological analysis. This analysis focuses on whether a hadith is consistent with the 

Qur’anic guidance, established legal principles or overall maqasid. Such methodology does not 

concern itself with partial or linguistic conflict between texts, but with the overall aims of 

Islamic legislation. It therefore considers, in addition to the weakness in isnad, or oddity in matn, 

a third and more determinative category. It is the methodological oddity or peculiarity (al-

shudhudh al-manhaji).186 This will also open the widow for a careful examination of the 

historical contexts of the Prophetic sunna: 

This method of dealing with the different riwaya of Hadith through the rubric of maqasid can fill a 

critical lacuna in the transmission of Prophetic Hadith…which is the gap resulting from the 

omission of the context, the story of the discourse and the surrounding environment. The 

overwhelming majority of ahadith attributed to the Prophet are often a sentence or two, 

comprising a response to a question or two, with no reference to historical, political, social, 

economical or environmental context…These are not inconsequential details, which would have 

been known to the Companions but not to those who came after them.”187    

 Beyond the vitality of context to meaning, there is also the vitality of context and intent 

to text application. Jamil Mansur notes that understanding texts, their contexts and past 

applications are important. But these per se are insufficient to glean the necessary legal wisdom 

                                                           
186 Ibid, 142.  

187 Ibid, 143.  
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for their modern use. Citing the famous quote of Ibn al-Qayyim, Jamil states that “‘Fatwa 

changes in respect to space, time, conditions, intentions, customs,’ the triangulation of ultimate 

outcomes, and long-term consideration.188 Taking these elements into account is important both 

at the level of legal theorization and at the time of application (al-tanzil).”189  

Jamil asserts further that adopting legal verdicts to a new context—irrespective of the 

original application and intent—is the most complex aspect of law. Jamil invokes a statement 

from a different work of Ibn al-Qayyim to emphasize the treacherous road between texts, their 

past application and their appropriation to new—and by necessity different— contexts: 

“[Appropriation of texts] is a slippery road (mazalat aqdam), a confusing intellectual maze, a 

hard endeavor and a treacherous battle.” This complexity could only be overcome with a 

maqasidic approach, which looks at the likely outcome regardless of the clarity of texts and their 

contexts. Jamil refers to Shatibi’s assertion that “consideration of the ultimate [long-term] 

outcome is sanctioned and intended (maqsud) by shar‘, whether the acts are or are not 

concordant with the law because a mujtahid does not issue a verdict—approving or disapproving 

of any acts to be undertaken by the mukallaf (a deputized believer), until he carefully considers 

the outcome of the act.”190 

                                                           
188 Ahmad Raysuni conceives of this as a dialectic relationship between fiqh and reality (al-waqi‘): “We have 

established that fiqh is impacted by reality in the same way that it influences reality. It takes from and gives to 

reality. It adapts with reality as much as it adopts and orients it. This does not mean that fiqh has to surrender to and 

trail reality as some want…This is simply a determination that fiqh is realistic; it must know reality, not ignore it; 

and turn towards it, not way from it; work with it, not neglect it; build on it, not on hollow foundations.” Ahmed 

Raysuni and Muhammad J. Barut, al-Ijtihad: al-nass, al-waqi‘ al-maslaha (Dar al-Fikr al-Mu‘asir, 2000), 64. 

189 Jamil Mansur, al-Tashri‘ al-islami, 11.  

190 Ibid, 11. Jamil also shares an anecdote from Ibn Taymiyya to illustrate the importance of outcome, which may 

run counterintuitive to legal logic. Ibn Taymiyya was said to have prevented his students from rebuking some 

Mongol men who were engaged in public drinking. His argument was that it is better for them to be drunk. If they 

were sober up, they would be killing people. The aim to preserve life here trumps the aim of enjoining good and 
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Ahmad Raysuni considers the ma’al (ultimate outcome) as one of three elements 

necessary to consider when devising and applying legal rulings to a new context. These are: 

tahqiq al-manat (sound conception of empirical facts); i‘tibar al-ma’al (consideration of the 

ultimate outcome), mura‘at al-taghayyurat (reflection over change). By tahqiq al-manat, 

Raysuni means more than establishing a correlation between the ratio legis of a legal verdict in 

the original case (asl) and a ratio legis in the new and secondary case (far‘) in order to perform a 

valid analogy. Raysuni means in the first place a careful knowledge of the reality and the 

ecology of its various components, precisely as they pertain to the case at hands. “Anything short 

of such knowledge, rulings maybe applied to cases to which they are unsuitable, or to more or 

less than they are intended to cover. This [lack of proper knowledge] could lead to suspending 

rules where they should have been applied.”191The absence of this proper knowledge of legal 

ecology “have led some to apply hudud where they did not apply, to declare war when it should 

not have been declared, and to incline to peace when such act is improper.”192  

Raysuni is keen to stress that tahqiq al-manat may be related to general cases or to 

specific ones. In fact, it often entails both at the same time. “A proper conception of empirical 

legal reality in general requires only a broad knowledge of categories. But a conception of 

personal or particular empirical cases necessitates a richer knowledge of the specific 

circumstances of the individual case, and a degree of its specificity and the appropriate legal 

                                                                                                                                                                                           
prohibiting vice. Indulging in a prohibited act is in this case better for the community than the sobriety of 

malfeasants, who will find other destructive venues to channel their misguided energy.   

191 Ahmed Raysuni, al-Ijtihad: al-nass, al-waqi‘ al-maslaha, 64.  

192 Ibid, 165.  
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tools applicable to it.”193 There is a clear overlap between a general level of tahqiq al-manat and 

a particular level as well. Raysuni invokes Shatibi’s to theorize this correlation: 

The first category is identifying manat (the applicable, legal response to an empirical case) as it 

pertains to a specific subject.  The second is a consideration of every obligated (mukallaf) 

individual in respect to all obligations [for which] the indicants are applicable in his case…[It is ] 

a view what is suitable for every obligated individual in respect to his conditions in certain times 

and not in others; in certain conditions and not in others…Such meticulous comportment (sahib 

al-tahqiq al-khass) requires a mujtahid who has vision by which he knows [people’s] characters 

(al-nufus) and their objectives; their varying degrees of comprehension; their resolve to shoulder 

tasks, their perseverance in undertaking the task; their interests in immediate interests or the lack 

thereof; a [mujtahid] of this caliber, burden each soul only with that which it can carry out of 

textual obligations (ahkam al-nussus), since that is indeed the true intent (maqsid) of Shari‘a     in 

regards to the legislation of obligations. 194 

A proper understanding of legal intent and a proper application of ijtihad based on such 

understanding must account for change. “Reality is like a river, and one does not get to swim 

twice in the same water. Every time you swim in the river, you are in fact swimming in a 

different river, different water, not the one you have previously swam in. That is exactly how 

reality [works]. In every new day, rather in every new second, there is a new reality, slightly or 

significantly, dissimilar to its preceding one.”195 Raysuni insists that while small changes are 

important variables to take into account, it is usually the major shifts that do affect the 

application of ijtihad, especially in respects to verifying the manat—the suitable applicability of 

                                                           
193 Ibid, 65. 

194 Shatibi as cited in Ibid, 66. 

195 Ibid, 68.  
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the asl. This is especially true in respect to legal rulings devised in a given era on the basis of the 

legal maxim al-‘urf muhakkam (customs govern). “It is a given—in theory and principle—that 

whatever is based on a‘raf (customs) and traditions must change if they change.”196  

What is true of a‘raf is of course true of awsaf (characteristics). If a substance, an 

approach or a practice, is deemed once forbidden because of certain conditions or characteristics, 

such prohibition is contingent on the continuity of these characteristics. This theory is already 

known in respect to changes that affect a substance such as alcohol, when it turns into vinegar, 

for example. There is no reason why it shouldn’t apply to socio-economic or political practices. 

Take certain “transactions that may seem in their external forms to be usurious (in respect to 

delay and interests)—or even so in their names—but they are in essence different. An example is 

interests accumulated to compensate a real and measurable loss incurred by the creditor. Such 

transaction is not usurious (laysat mina’l-riba al-maharram). It rather falls under the fairness and 

protection of trust which God commands.”197 

Conclusion 

A summative reading of the discussion above illustrates that maqasid, which were once a 

speculative subset of legal theory, have become the frame of reference for a segment of the 

Islamists seeking to revolutionize the juridico-political ideas, by expanding the sphere of 

anthropocentric activity while maintaining a defensible and coherent allegiance to Islamic legal 

ideals. This new frame of reference and its application to legal sources (Qur’an, Sunna, and fiqh), 

history and the collective socio-political memory of the society has significant impact on the 

                                                           
196 Ibid, 69.  

197 Ibid, 71.  
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conception of the political sphere, the finality of Islamic activism (government), citizenship, the 

government’s role in law and its application, and society’s relationship with the state. These 

aspects are the focus of the next chapter.  
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SHARI‘A  IN THE RATIONAL STATE: THE QUESTION OF SPHERE, SCOPE AND 

SENSIBILITIES 

Almost all Islamist movements started as small associations of preachers and religious 

reformers who were concerned about the status of religiosity in their community, and who 

through sermons and cultural clubs’ gatherings hoped to bring people back to the fold of religion. 

A few, if any, had political ambitions. In those early days, those who may have had political 

ambitions faced options that were neither tempting nor intellectually challenging. One option 

was to support the existing regimes, and Muslim legal scholars have had a long history of doing 

just that. The other prominent option was to carry out a coup or to support whoever was willing 

to do so. Although the overwhelming majority of Muslim legal scholars have over time taken a 

conservative approach to power contestation, there were enough precedents. In both cases, the 

concern would be limited to whether it is permissible to lead or support any mutiny? Whatever 

option one chooses, its legal rationalizations have been thoroughly elaborated. If successful, a 

rebellion would leave someone in control of the power levers. And just as everyone was coerced 

to follow the dictate of those who used to lead, one could also take similar measures to bring 

people back to God, by enlisting the state’s means of coercion. 

There was hardly a third option. One could only leave politics to politicians and those 

oriented to this world, and to return to his otherworldly retreat. In other words, the third option is 

best captured by the Mauritanian scholar, Mukhtar Ould Hamidun, who calls his audience to: 

Leave politics to the side;  

Leave it to its own devices; 

Do not be the victor nor the vanquished; 
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Be the third party on all counts.1  

 These options would dramatically change with the opening of party politics. There were 

now pressures as well as incentives for groups and associations to be involved. This brought for 

the Islamists, however, a challenge of different sort. The challenge was not only that there were 

no legal precedents for partisanship in the democratic sense in the history of Islam. Party politics 

was further challenging because the risk of entering seems minimal whereas the risk of 

boycotting seems colossal. However, on close inspection, party politics gives no one an 

assurance of victory nor of continuity in power. Party politics also forces practitioners to plunge 

into a vortex of invectives in ongoing ideological battles, where the focus is both immediate and 

mundane; where conclusions are relative and transitory; and where differences are settled by the 

number of votes, not by the rigor of fatawa. 

These and many other facts of party politics raise novel questions, which cannot 

satisfactorily be addressed with the kind of justifications which have been historically invoked to 

outweigh involvement or detachment. A temporary involvement maybe justified by darura 

(whether to remove harm or to accept it under duress). But darura loses its legal logic if it 

becomes a permanent state. A certain success could justify certain and uncertain risk. But would 

unknown risks be justified by the pursuit of uncertain and limited gains? In what way can those 

whose mission is premised on active proselytism for self and soul refinement accept to be 

immersed in these worldly battles and at what risks? Can one adopt a set of conducts for politics 

and a separate set of conducts for other spheres of life? In other words, can a group dedicate a 

contingent of cohorts to politics, and thereby be exempt from complying to the ethical standards 

                                                           
 خل السياسة إلى جانب—وأرم لها الحبل على الغارب 1

كن ثالث المغلوب و الغالب  —التك مغلوبا والغالبا  
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of the others? How much good could one expect by involvement in politics and what kind of, 

and how much, risk can he accept in the process? These questions demand a general theory to 

resolve an evident piety-politics complex, which emerges from clear Islamic sensibilities.  

In his abrasive work, al-Akhta’ al-sitta, the Moroccan Islamist Farid al-Ansari 

demonstrates the centrality of this politics-piety complex in the Islamist discourse and captures 

the aforementioned challenges. Ansari claims that “creating a political party was the greatest sin 

of the Islamists in Morocco,”2 one that entrapped them in a snare of concealed polytheism.3 The 

eventual outcome, according to Ansari, was that: 

The Islamists have become busy with doubt instead of their original pursuit of religious certitude 

(yashtaghiluna bi al-shakk wa’qad kanu yashtaghiluna fi-l-yaqin). They used to be sincere [in 

their work for the sake of God]. Now there is an evident mixture of feelings. They have thus 

turned from fulfilling the maqasid of rituals into fulfilling the maqasid of customs. They became 

preoccupied with shows and fashions.4 

This chapter examines how the Islamists we study tried to respond to these challenges 

and overcome the practical confusion which the Islamists encountered in their earlier plunge into 

politics. The chapter deals specifically with how the advocates of the rational state tried to 

theoretically resolve the piety-politics complex, by imagining a unique differentiation of spheres 

between politics and religion. Furthermore, the chapter probes the implications of such 

distinction on the advocates of the rational state’s position from democracy, and on the question 

of Shari‘a ’s implementation, including the application of hudud.  

The discussion below, whether in respect to the general binary of politics and religion, or 

in respect to the more specific binaries of religion and law and religion and democracy, 

                                                           
2 Farid al-Ansari, al-Akhta’ al-sitta lil-haraka al-islamiyya fil-maghrib: Inhiraf istisnami fi al-tasawwur wa-l-

mumarasa (Maknas: Risalat al-Qur’an, 2007), 22.  

3 Ibid, 16. 

4 Ibid, 23. 
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illustrates two level of political and theoretical rationalizations in these Islamists’ works. While 

these constitute a departure from traditional Islamist political approaches, they continue to defy 

the recurrent theses of post-Islamism. The first and the most important of these rationalizations is 

internal in nature. Rather than turning blind eyes to criticism emerging from conservative 

Islamist circles, the Islamists we study here present their own arguments and offer Islamically 

informed rebuttals to their opponents’ positions.  

Both lines of argument are clear in this chapter. The section on the differentiation of 

spheres presents the first facet. This is where these Islamists go to considerable length to chart a 

path of political activism, Islamic in orientation and goals, but generally liberal and liberated 

from the more literal and dogmatic influences of their more conservative counterparts. The 

section on democracy represents the second facet. This is where the arguments of the 

conservative Islamists are taken to task and refuted.  

The second type of rationalization is exogenous. This level of rationalization responds to 

reality and the dominant political culture, more so than to any group. The assumptions and 

concepts which undergirds all the positions outlined in all the sections, whether in regards to the 

implementation of hudud or in relation to the correlation of Shari‘a     and politics, appear quite 

attuned to the challenges facing Islamic politics in the modern era. By privileging religious 

universals and legal aims over the particulars of religious practice, these Islamists work with a 

flexible religious mandate, accommodating an expansive sphere of anthropocentric consensuses. 

Yet, these rationalizations, which emerge from, and are justified by religious discourses, defy 

any serious secularization thesis.  
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The Political sphere 

A critical question, which the Islamists had to confront from the 1970s onwards, and 

which has been raised in a more pressing fashion since their debut on the scene of party politics 

in 1990s, is defining the correlation between the different spheres in which they operate. Their 

opponents have often accused them of using religious discourses and institutions as springboards 

to embarrass voters to support their agenda. This perceived conflation of the political and the 

religious has been, and continues to be, a source of concern for many of their critics, who look 

with a combination of fear and derision to the role of religious scholars in their political agenda. 

In addition to doubting the ability of clerics to navigate the modern political realms, there is 

some trepidation (real or contrived) that these scholars are not able, due to being reared in a 

world of religious binaries of halal and haram, to properly handle the gradations of the grey-

shaded world of politics, and that, as a result, they are prone to totalitarianism.  

To assuage these concerns and to prove the maturity of their political project, an 

increasing number of Islamist parties have tended to deemphasize the connections between their 

political parties and their religious and charitable branches. This thinning of religious presence 

on the political plain has in part to do with the realization that slogans, such as ‘Islam is the 

Solution’ and ‘Islam is a Religion and State’, which were once satisfactory under closed 

utilitarian systems, are no longer sufficient in semi-authoritarian contexts, where partial—but not 

negligible—liberalization has taken effect. As competitors in local and national elections, these 

Islamists were pressured to provide precise answers to concrete political and policy challenges. 

The timid measures, which some of these parties undertook to downplay the role of 

religious figures and discourses in their movements were seldom, if ever, accompanied by 

theoretical elaborations. They remained therefore inadequate in the eyes of their detractors and 



271 
 

supporters alike. Such measures did not provide an internal logic for why these movements have 

distanced themselves from certain elements of their discourse or certain figures within their 

ranks. There was no apparent reason; that is, beyond the inconvenience of having to respond to 

the discursive pressure applied by opponents.  

The advocates of the rational state tried to remedy this situation. Instead of a partial, 

reactive response to exogenous pressures, which gives the impression of an obsequious posture 

before critics, they have developed a theory of distinct spheres, which—in their views— 

maintains the distinctive Islamic traits of their project and expands their political maneuverability 

simultaneously. A theory of this sort may not, of course, stymie the criticism of their opponents. 

It can, however, satiate the supplicatory demands of their loyalists for explanations of these 

measures. 

In this new framework, the discourse of a contingent of the Islamists would focus on 

theorizing an Islamic political sphere that is distinct but not entirely separate from the religious 

sphere and therefore different from the secular ideals of their opponents. A push in this direction 

responds to three concerns, which immediately arise from such theoretical conception. Firstly, 

any theory whose borderlines appear too thick risks undoing the entire Islamist agenda. (If the 

two spheres are separate, then why should it matter whether a party is Islamist or not?) Secondly, 

any theory whose borderlines are too thin validates the charge of conflating boundaries and 

hence adds nothing new.  

Thirdly, a theory of this nature has first to appeal to religion to draw certain boundaries 

beyond which religious practices must be deemed sacrilegious or, at the very minimum, 

problematic. This means that the comprehensive nature of Islam, its permeation of all spheres of 

life, which has been the main rallying cry of the Islamists, and has in fact been their very raison 



272 
 

d’être, would have now to be defined in unconventional terms. Islam’s all-encompassing nature 

would manifest itself in its ability to self-bifurcate, precisely on its ability to pursue two distinct 

logics. To this end, this contingent proceeded to probe the early Islamic period—deemed the 

exemplary model in the modern imaginary—for signs and justifications of spheres’ 

differentiations.  

Jamil Mansur, for example, insists that a distinction (tamyiz) not a separation (fasl), 

between the political and religious, has existed within Islam since its inception.5 To prove this, 

Mansur invokes a few religious texts and discourses in the early period. He begins with Hadith. 

He cites a number of Prophetic ahadith, which to him prove the existence of this distinction. In 

one of these, the Prophet was said to have heard a loud debate between his Companions and he 

interjected: “What is it? If this is a matter of your secular life (in kana shay’an min amri 

dunyakum), then you can resolve it on your own (fa sha’nakum). If it is pertinent to your 

religion, then you must refer to me—wa in kana amra dinikum fa-ilayya.”6 Mansur comments 

that “this methodological distinction allows the Muslim mind, which is otherwise regulated by 

revelation and which intends to fulfill the aims of the faith, to devise flexible solutions to the 

problems in the ever-evolving domains of life.”7  

Mansur also notes that many prophetic supplications and invocations, reported in the 

authentic sources (sihah), speak of a duality between dunya (secular life) and din (religion). He 

cites as an example the famous supplication: “O’ Allah reform for me the affairs of my religion, 

                                                           
5 Jamil Mansur, “Waqafat ma‘a al-fikr al-Islami- [First section]” Youtube Video, 35:07. Posted [May, 2014] 

https://www.youtube.com/watch?v=A6Hy6Skmrlk. 

6 This is a part of a much longer hadith in the sahih of Ibn Khuzayma. See Muhammad Ibn Ishaq, Sahih Ibn 

Khuzayma, vol. 1 (Riyadh: al-Maktab al-islami, 2003), 244-245. 

7 Jamil Mansur, “Waqafat ma‘a al-fikr al-siyyasi fil-Islam.”  
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which is my ultimate protection. And reform for me the affairs of my dunya (secular life) where I 

make a living…”8 This supplication and the previous hadith establish—according to Mansur— 

the intellectual foundation for a variance between the religious and the secular, one which shies 

away from drawing sharp boundaries. 

Those who proclaim a separation between secular life and religion would have an apostate secular 

sphere (takfur ‘indahum al-dunya) because of the lack of religious guidance. [In such a context], 

religion would also be crippled (ya‘jazu al-din ‘indahum) since it would have no impact on life. 

Distinction (tamyiz) is, however, a different matter. It means that the secular sphere is procedurally 

distinct, but not separated, from the religious. The secular sphere springs forth from religion and is 

regulated by it. Yet, the secular sphere remains flexible given its ongoing transformations 

(tajaddud ahwaliha), and consequently the shifting legal culture which is needed to address them 

(wa’ uqdiyyatiha).9  

To stress the centrality of this distinction in the Prophetic era, Jamil refers to another 

hadith, addressing jihad. The topic is not random. Jihad is not only a controversial topic in its 

own right, but evokes—as a political conduct—deep religious feelings. This hadith, of which 

Mansur cites only a short excerpt, is cited in Muslim’s Sahih collection, illustrating regular 

Prophetic guidelines for military commanders about to embark on new expeditions: 

In Burayda’s hadith: ‘If you besiege a castle and they ask that you to give them the covenant of 

God (dhimmata Allah) and His prophet, give them neither God’s covenant nor that of His prophet. 

But offer [instead] your covenant and that of your army (dhimmataka wa’ dhimmata ashabika). 

Indeed, it is far less egregious to violate a covenant [signed] in your army’s name and in yours. 

And when you besiege a fortress and they plead with you to judge them according to Allah’s rules 

(an tunzilahum ‘ala hukmillah), do not offer to judge according to Allah’s rule. You do not know 

whether you concord to the rule of God or miss apply it.’10 

Mansur asserts that the distinction here is clear. The Prophet did not mind the 

Companions to apply ijtihad in this matter. He explains that “war [and issues of similar nature] 

are political and therefore subject to human rational judgement and ijtihad (umur taqddiriyya 

ijtihadiyya). A Muslim should understand that, while [such maters] are carried out to fulfill the 
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greater aims of Islam, they also entail some [immediate interests] masalih, the importance of 

which must determine the approach. The Muslim in charge must remember that he should earn 

the praise or shoulder the blame, in respect to the execution—yanbaghi an yunsaba al-amr fiha 

ilayhi.”11 By way of analogy, “Islamic parties should understand from this hadith that their 

political activities are matters of ijtihad, which can succeed or fail.” Their failure or success must 

not, therefore, be attributed to Islam.12 

Mansur goes further to stress the uncertain, no doubt fallible, and thoroughly human 

nature of political conduct. He quotes al-Juwayni’s assertion that “all matters pertinent to imama 

lack [a proper] road to certitude (‘ariyyatun ‘an al-qat‘) and are devoid of any level of 

assurance.” To Mansur, this means that all political issues “are outside the scope of 

unquestionable texts in respect to their revelatory status and their indicative references—laysa 

majaluha al-nass al-thabit dalalatan wa’wurudan.”13  

Furthermore, Mansur summons, like his other cohorts, Shatibi’s famous determination 

that “in matters pertinent to ‘adiyyat (customs), the focus should be on the meanings (al-ma‘ani), 

and they should be viewed as areas of permissibility until evidence to the contrary is 

presented.”14 This does not negate, of course, the fact that religion takes precedence. That 

precedence is a given. However, a recognition of distinct spheres in this sense allows a greater 

maneuverability in the secular sphere. It is still expected, Mansur contents, that “the conduct in 

the secular sphere should be regulated (tandabit) by religion, and it should further religious 
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aims.” One cannot discard one at the expense of the other. Mansur quotes al-Mawardi’s assertion 

that “whoever neglects religion has wronged himself, and whoever does mischief in earth has 

wronged others.”15  

This same duality of sphere is also clear—Mansur contends—in the maxim of the late 

Mauritanian Mufti, Bidah Ibn al-Busayri. “A religion without politics will not prosper, and 

politics without religious guidance brings shame in this world and hellfire in the hereafter.”16 

Jamil explicates that the intended meaning is that “a religion which does not orient and instruct 

politics, nor provides a reference for its practice is bound to fail. By the same token, politics that 

does not emanate from a religious source, rely on it, nor serves its goals and aims leads to 

destruction in the short term and failure in the hereafter.” Despite al-Busayri’s strong warning 

against separating the two, the binary of dunya and din is clear in his words and in the Islamic 

discourse, in general, from a very early time, such that the issue of sphere-differentiation should 

be evident to anyone with any level of education.17 

In his famous work, al-Din wa’ al-siyasa tamyiz la fasl, Sa‘d al-Din al-‘Uthmani 

dedicates a considerable space to explaining this notion of ‘distinction, not separation’. ‘Uthmani 

points out that the word din (religion) has—not unlike ‘ibada (worship)—two meanings in 

Islamic texts and discourses. The first of these is general, and it encompasses all that ‘which 

pleases God of words or deeds.’18 That is to say, din in this sense refers to “all aspects of the 

activities of a Muslim and all the deeds he performs, including his daily practice and political 
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efforts.”19 ‘Uthmani cites a few titles from Bukhari’s book of iman, to indicate the generic use of 

the term.  One title reads ‘al-din al-nasiha’ (religion is sincerity). Another titles states ‘al-firar 

mi al-fitan min al-din’ (escaping from ‘moral confusion, danger and civil strife’ is from the 

religion). ‘Uthmani comments that these references could only mean din in its generic sense.20  

To further consolidate this point, ‘Uthmani summons Shatibi’s comment about the 

preservation of din. Shatibi is emphatic that the intended meaning in the verses Q15:9 and Q.5:3 

is the general universals of the faith not its particulars. He asserts that “[the Qur’an] left no legal 

maxim (qa‘ida)—necessary to [identify or apply] daruriyyat, hajiyyat or takmiliyyat— that was 

not fully explained. The application of the particulars to those universals was left to the 

discretion of the mujtahid.”21  

It is within this generic frame, ‘Uthmani insists, that Sunni legal scholars considered 

proper political conduct as a form of worship ‘ibada, although not in the meaning of ta‘abbud 

(worshiping), but rather ‘because it involves secular conduct (al-a‘mal al-dunyawiyya) which 

falls within the generic framework of religion.’22 ‘Uthmani asserts that “appointing a president 

[for example] is a secular act which rests on human ijtihad; however, it does not fall under 

religion in the ritualistic sense (laysa min bab al-din al-ta‘abbudi).Yet, this does not exclude it 

from being seen as a part of din in its generic sense.”23 ‘Uthmani identifies the religious nexus 
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here as the approach to the act as a duty that must be carried out solemnly, with utmost God-

consciousness, thereby shunning fraud, dishonesty, and negligence.’24 

The second use of din is specific, and it refers to actual acts of worship, in opposition to 

all other affairs of the world. Here ‘Uthmani refers to the famous distinction between ‘ibada and 

‘ada (customs or traditions). Din in this second sense encapsulates the former to the exclusion of 

the latter. ‘Uthami cites a number of prophetic ahadith— including the famous du‘a we have 

encountered earlier with Mansur— to illustrate this specific use of the word din. He goes further 

to stress that this understanding of din (religion) as distinct from other worldly pursuits is quite 

prevalent— contrary to the common perception— in the works of Muslim legal theorists. He 

cites the views of Ibn Hazm, Qadi ‘Iyad, Sa‘d al-Din al-Taftazani, and of course al-Shatibi.25  

‘Uthmani’s main focus is, however, on the famous Furuq of the Maliki scholar, al-Qarafi. 

Based on this work, ‘Uthmani presents a detailed schema for the diverse types of the actions of 

the Prophet to illustrate that much of what is traditionally admitted as religious is in fact neither 

religious nor binding (See Figure 1; Categories of Prophetic Acts). Much of the transmitted 

corpus of Sunna documents cultural, personal or political acts. Viewing some Prophetic words 

and acts from that prism does not mean that the cultural elements, personal habits or political 

maneuvers from the Prophetic legacy should be used as sanctified restrictive templates for 

cultural norms, personal behaviors or political endeavors of everyone else. ‘Uthmani insists that 

the opposite is true.26  
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These distinctions allow one to understand that it is “one of the aims of Islam to remove 

every shade of sacredness from the political sphere to prevent it from being rigid, and from being 

monopolized under religious pretexts.”27 This desacralization should affect all aspects of political 

behavior, except where—what ‘Uthami calls—al-maqasid al-kubra (the global aims) are at 

risk.28 While it is necessary to review the Prophetic political behavior and to adopt his 

methodology,29 “clinging to his behaviors when there are objective reasons to change them is a 

clear contravention of Islamic aims—khurujun ‘ala muradi al-shar‘.30 Indeed, a distinction 

between the above categories of Prophetic behaviors makes plain the difference between the 

capacity of Prophethood (maqamu al-nubuwwa) and the capacity of political leadership (maqam 

al-imama). 31 A careful view of this distinction is necessary to invent a template which could 

bring forth harmony between the religious and the positive.  

The religious sphere and civil consensus  

One of the early ideas of the nahda which has had an enduring presence in Arabic 

thought, and which pertains to the differentiation of spheres, is the definition of the Islamic state 

as civil. This definition is conceived in opposition to the notion of a theocratic state. This 

distinction has remained largely a slogan, with little elaboration, beyond the earlier discussion 

we saw with ‘Abduh. But the advocates of the rational state have made some attempt to examine 

its practical application. Jasir ‘Awda is one of a few who have done so. He attempted to apply 
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this notion of a civil state or civil power (al-dawla al-madaniyya or al-sulta al-madaniyya), to 

the modern state context, in order to chart a new route through the complex correlation between 

the religious and the secular in the Islamist agenda. 

‘Awda imagines the civil state as a political system, where religion and the state are 

neither separated nor conjoined. The state recognizes and distinguishes, in respect to religion, 

between areas that must fall under its regulatory laws, and areas which fall outside them. It also 

admits that religion must play certain rational and social roles in the public sphere. These areas 

would therefore constitute an intersection or convergence lines between the political sphere, as 

an area of state intervention, and the social aspects of faith as they bear on public law and 

morality. In this relationship, ‘Awda imagines these spheres to be organized as follow32 (See 

Figures 2; Distinction of Spheres & 3; Area of Convergence):  

1) The pure religious sphere. This includes the rituals, which concerns a specific 

religious community and cannot be central to the formation of a given country, nor can it be 

essential to the state laws. Examples comprise elements of creed, issues of halal and haram, 

which are not directly or indirectly pertinent to public order. This area should remain outside 

political theory and praxis. Each group should be able to practice its faith to the extent that it 

does not contradict the overlapping consensuses in respect to social mores and norms as well as 

public and political discourses. The state intervention in these areas constitutes a violation of 

essential and private and communal liberties that are—by their very intimate nature—
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unalienable. The state cannot preempt or promote these kinds of freedoms in any shape or form, 

neither under the pretext of protecting religion or protecting secularity.33  

2) The pure civil sphere.  This is the sphere of free politics, the area where the state, its 

institutions and their policies could operate unhindered. This area somewhat overlaps with Islam, 

but only in respect to the values and maqasid. These are different from other elements of politics 

and policies, which come into a direct contact with specific stipulation of Islamic substantive 

law. This pure civil sphere includes ideas and debates about the shape of the state, power 

distribution, notions of check and balance, general regulations organizing the public sphere. This 

pure civic area was known in the classical literature as matters of dunya (shu’un al-dunya) or 

simply politics, siyasa. Although this area addresses ethics and morality, it remains a purely civic 

area, with no direct connection to the faith.34  

3) The religious-civil sphere. This is a grey zone, that straddles both spheres, a point of 

convergence between civil issues and specific religious legislations. Here lie the aspects of 

public organization where there are clear commandments, whose application necessitates their 

incorporation into a state law. According to ‘Awda, this is usually the problematic area. The 

transformation of religious injunctions to laws applicable to all citizens, Muslims or others, 

requires, not just a tactful handling but a careful attention to details.  

Instead of viewing this sphere as one undifferentiated whole, a close inspection shows 

three possible distinct areas within this same sphere. The first of these is a religious-civil sphere, 

where members of a given faith could resolve their legal issues and dispute within their own faith 
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community. This covers different areas of family law. ‘Awda, for example, opines that most 

Arabs—Muslims and Christians—are opposed to civil marriages (court-only marriages), where 

the two partners marry without considering the religious dictates of their respective faiths. “It is 

therefore crucial that—within the administrative circles concerned with family law (marriage, 

inheritance, paternity issues and so on)—the final words should be given to jurists of each sect or 

religion in respects to matters affecting citizens from their community… The state must protect 

and consolidate the specificities of each sect or faith.”35 

‘Awda stresses that this area of social organization must not be left to the vagaries of 

social change, given the sensitivity and complexity of its subject matter. The strong hand of the 

state is needed to protect the interests of people, whether in respect to preserving family values, 

protecting the weak, children, widows and the elderly. According to ‘Awda, this explains why 

the Qur’an went into great details when addressing family issues, providing clear, measurable, 

and very specific instructions. ‘Awda, however, realizes that this creates parallel religious legal 

systems, which place the principle of citizens’ equality in jeopardy. ‘Awda is willing to accept 

this risk as long as there are no parallel punitive measures associated with these parallel legal 

systems. For sure, divergence in legal punitive measures, or state incentives threatens social 

justice and, above all, undermines constitutional rights.36   

The second category consists of religious-civil matters, but it is based on some form of 

social contract and applies to everyone. This comprises several religious guidelines that a general 

consensus has established as the encompassing ethical values, which are protective of the 
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society’s collective interests, even if its source is Islamic Shari‘a . ‘Awda believes that in most 

Arab countries certain Islamic legal rulings are widely accepted. One example is the capital 

punishment for those convicted of premeditated murder. Despite having a religious source, the 

punishment is subject to a consensus, applicable to Muslims and non-Muslims alike. Its 

application constitutes neither a threat to the public order, nor violates the constitutional rights of 

a minority.  

Furthermore, ‘Awda includes in this category certain penalties for lewd acts, public 

intoxication, and –strangely enough—deliberate inexcusable consumption of food in public 

during the month of Ramadan.37 By extension, one might also include religious holidays that are 

religious in origin but have become through legal and social consensus national holidays. 

Another practice is government funding of ministries of religious affairs, which regulate 

religious events such as the yearly pilgrimage to Mecca. ‘Awda, however, would like to see 

funds for these activities subjected to the approval of the regulatory bodies, which must take into 

account the sensitivities of all religious sects.38  

The third category is religious-civil matters that fail to garner a communal consensus. 

‘Awda believes that this problematic area of convergence between civil and religious spheres 

must be handled with tact and sensitivity by the Islamists. He maintains that without a national 

consensus, Islamic injunctions which fall under this category cannot be transformed into laws. 

The state cannot impose certain Islamic rituals, code of dress on non-Muslim under the pretext of 

promoting good and prohibiting vice. Nor can the state preclude non-Muslims from running to 
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any office nor from joining the army, for example. The same is true of hudud, which do not 

apply to non-Muslims.39 

Although these areas of Islamic law have never been subjected to abrogation, according 

to ‘Awda, the Islamists must at this juncture of Muslim history remove them from the sphere of 

politics. They must not be incorporated into state institutional regulations. They must instead be 

left to the activism of the civil society, private educational institutions, mosques, and individual 

initiatives. ‘Awda insists that the Prophetic Sunna demonstrates that the default approach, in 

these cases, is to leave such matters to the discretion of the individual, not to the authority of the 

state.40  

The religious sphere and political practice 

Drawing a distinction or a separation between religion and politics must by definition rest 

on a definition of both terms. In his writings and interviews, Jasim Sultan often stresses that 

instead of differentiating between politics in the abstract and religion as praxis, it is important to 

define the nature of the political praxis, and then determine its correlation to religion. As an 

abstract, politics is a discipline, like other sciences, and has nothing in particular that is Islamic 

or anti-Islamic. It is political conduct which falls under the purview of Shar‘. While Sultan 

thinks that the greatest intellectual complex in Islamic thought in the modern era is a derivative 

of the conflation between the secular and the religious, the problem does not reside in the 

encroachment of religion. The greatest impediment to a meaningful political participation facing 
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modern Muslims is the lack of proper understanding of politics as a sphere of human collective 

conduct—an ignorance which yields a mystified approach to its practice.  

A conscious approach to politics must stem, Sultan insists, from a clear understanding of 

its sphere and hence its objectives. In his book, Qawa‘id al-mumarasa al-siyasiyya, Sultan 

defines politics as “the deployment of power and the struggle to master it.”41 Ethically, a clever 

use of power should aim to leverage “imbalance between local and global players to end 

conflict,”42 But conflict is not always carried out by ethical agents. Therefore, it is the duty of a 

political “leader to constantly maximize his lot (cards) to prevent others’ aggression. This 

constitutes the sole guarantee of justice in the political arena.”43 In other words, this lofty Islamic 

aim (justice) cannot be secured by preaching. In fact, preaching could stand in the way of 

concretizing this and other central aims of Islam in the public sphere.  

The leveraging of power must be driven by a careful consideration of the means available 

at the player’s disposal and those at the disposal of other players locally and globally. This 

means something beyond simple evaluation of material elements (economics and brute military 

force). It primarily entails meticulous attention to societies’ evolution across time, their prized 

cultural symbols and their collective psychology.44 Since politics is a practice without 

guarantees, a player cannot afford to be guided by ideological reasons per se. Ideology acts often 

as an inhibitor. The ideological hindrance lies in the tendency of ideologues to conflate what they 
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want with what they can achieve.45 A political actor, Sultan stresses, can dream his dreams, but 

he cannot and must not ignore reality nor believe that it could be changed by dreaming. Nor 

could a serious political actor afford to be guided by affective considerations. Sultan insists that 

“politics is not a race in good intentions or lofty moral principles. There are no assurances that 

principled people will always prevail.”46 “Good intentions do not alone build a society nor 

change the face of history.”47 

Instead of wishing change to take place, political actors must instead develop proper 

strategies to affect it. Shrewd political conduct requires “political actors to follow a strict rational 

process to first understand reality and then develop strategies to deal with it. If one appropriately 

reads events and circumstances, he could then choose the right strategy.48 Such a strategy might 

involve delaying certain battles, minimizing the number of foes and even forging temporary 

alliances with players with whom one shares neither ideological affiliation nor long term 

interests. In fact, alliances may sometimes be inevitable even if the long-term interests of the 

parties are diametrically opposed. These political strategies and tactics may, at the apparent level, 

seem to contradict religious edicts and moral obligations.49  

To illustrate this point, Sultan uses a metaphor of what he calls the ‘strategic table.’ The 

table, any table that is, would have the capacity to support certain weight, beyond which it would 

break.  Exploiting this basic fact of physics, Sultan declares that “[the delicate balance of] 
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political praxis is better likened to a table, which could carry 100 Kg but would break if we try to 

make it to carry 200 Kg.”50 “The political leader must be good at producing or procuring strong 

tables, but he must only place on each the proper weight it could carry.”51 The adept politician is 

not the one who tries to take on a heavy burden. His adeptness lies in his ability to ensure that his 

table remains capable of supporting his political burden until he could acquire a new one.52   

Sultan invites the example of the Hudaybiyya Pact to apply the table-concept. He notes 

that in the process of negotiating the treaty “the Prophet was not hindered by the overall 

objectives of his mission. He rather chose to walk towards his goal but with the pace the means 

at his disposal permitted, respecting the demands of the stage.”53 He conceded to the Meccans’ 

objection to the opening lines and to referring to him as a prophet. He further accepted to return 

Muslim convert asylees to the Meccans, without conditioning such clause to a reciprocal 

measure on the part of the Meccans.  

Sultan opines that the main conflict, between the affective and idealistic—on the one 

hand—and the calculating, political and rational alternative—on the other hand—came with the 

arrival of Abu Basir—a man who had embraced Islam and escaped persecution in Mecca. His 

case forced the Prophet to choose between a political option and an idealistic one. The prophet 

chose the former. Sultan’s summary of the event is worth quoting in full, given his peculiar use 

of vocabulary and his interpretive commentary:  
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The table-test came when Abu Basir arrived and the Prophet turned him away, telling him to go 

back with the Meccans. Abu Basir said: ‘Oh, prophet of God. Would you return me to the 

polytheists who would turn me away from my faith (yaftinuni fi dini)?’ The Prophet replied: ‘Oh 

Abu Basir, we have—as you know— given the people [of Mecca] a pledge and it is not acceptable 

in our faith to breach agreements.’ The Prophet [Sultan now comments] knew that the table cannot 

support breaching the pact, especially in respect to the immediate goals of his mission. Of course, 

there is also the moral commitment to preserve the pact. [The lesson is] that acts must be within 

the realm of possible. [The decision] moves the situation forward, without trying to resolve the 

matter idealistically. The idealistic solution in this case would be based on the premise of  ‘a 

Muslim is a brother of another Muslim. He should not oppress him nor hand him over to the 

enemy.’ [That is to say] returning someone to the disbelievers to turn him away from his faith is 

not acceptable customarily, [nor religiously] given that the Qur’an states that ‘So that there would 

not be fitna (a distraction from) religion and so that religion becomes fully that of God.’ 

[Summatively], we notice in this case that what is appropriated from hard ideology to real life is 

limited to what the table could support, shying away from slogans and empty rhetoric, which 

neither give victory nor push the political actor towards strengthening the capacity of his table to 

be able to carry more in future.54   

Sultan explains that most political efforts start from humble beginnings, with either the 

ambitious goal of reversing power imbalance or with a more modest aim of securing a measure 

of equilibrium therein. Whatever the goal may be, ideology (or any system of values such as 

religion) could only be admitted in carefully calibrated doses, which must remain commensurate 

with the resources at the disposal of the political actor.  Sultan compares the behavior of two 

leaders to illustrate this notion. In the first case, Sultan notes that the hawkish behavior of the 

former US president, George W. Bush, in the immediate aftermath of 9/11 (for example calling 

for a crusade, his willingness to act without a United Nations’ mandate) reflects the strategic 

position of the US, as a military superpower.55 

 In contrast, the second case shows the cautious conduct of the Turkish leader, Recep 

Tayyip Erdoğan. In the latter’s effort to soften the Turkish military’s hold on power, he makes 

reference to no religious ideology at all, even though he represents an Islamist party. In doing so, 

Erdoğan is conscious and considerate of the strategic capacity of his ‘table’. He has therefore 
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“decided to gradually walk up the steps of the ladder [one at a time]. The first of [these steps] 

being the transformation from a secular state antagonistic to religion to a secular state which is 

not hostile to religion. If such a step cannot be taken, [one can in the minimum try] to achieve a 

just state. Justice [after all] is the highest aim of Islamic law, and it matters little [once 

established] whether someone proclaims it as an implementation of Islamic law or not.”56 Sultan 

is convinced that Erdoğan is following the proper political script, without confusing the stages or 

being driven by affective considerations.57  

The correlation between ideology (any system of value or religion) and political conduct 

is central to the work of Sultan. His Nahda Project is in part premised on re-evaluating the ways 

in which the Arab mind conceives of values and their negotiation in the real world. Nahda is a 

twofold project. On the one hand, it seeks to change the status quo. On the other hand, it aims to 

preserve, promote and implement Islamic values along with this change. Based on his Qawanin 

al-nahda, Sultan believes that any project of this nature requires the effort of three generations: 

the vanguards generation, the generation of change, and the founding generation. The vanguards 

often carry and propagate the ideas, but they are seldom able to change the status quo on their 

own. In contrast, the generation of change is the spear by which the inversion of the socio-

political order is realized, whether this generation consists primarily of the public (ex. 

revolution) or the military (ex. coups). The founding generation builds the institutions of the state 

once the change has taken place.  
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Political logic dictates that political actors must recognize their place in this generational 

gradation, properly identifying which generation they belong to. “Political agents must not 

confuse between these three generations. Whenever the vanguards see themselves as the 

generation of change, or whenever the generation of change and the vanguards act as the 

founding generation, the mistakes would be catastrophic and the cost would be colossal.”58 

Sultan hints that it is often the ideological infatuations which lead to generation confusion.   

Elsewhere in an analysis of the political discourse of the Palestinian resistance 

movement, Hamas, Sultan summons to mind again the story of Abu Basir. The invocation of the 

story and the overall analysis give critical insights into Sultan’s notion of sphere differentiation. 

In a few instances, Sultan criticizes Hamas’ invocation of religion in matters of politics. 

Although he has clearly no a priori misgiving about the use of religion in politics in general, 

Sultan is critical of the way in which Hamas deployed religion in its 2006 political program. He 

singles out the choice of Q 6:153 to represent the religious message. The verse reads: “Verily, 

this is My way, leading straight: follow it: follow not (other) paths: they will scatter you about 

from His (great) path: thus doth He command you. that ye may be righteous.”59   

Sultan opines that the notion of ‘the straight path’ has an exclusionary undertone, as it 

arrogates to a human ijtihad (in this case a political program) infallibility beyond its scope. Other 

verses with a more participative and pluralist affect would have been more proper in this context. 

Sultan contends that Q 83:26, which reads: “And for that cause should race those who are race-
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driven” would have been a better choice.60 The argument rests on the notion that a verse which 

calls people to compete in doing honorable deeds conveys an undertone of plurality and 

relativity. To take part in a meaningful competition, one must conceive of qualified competitors 

beyond himself, none of whom could claim a priori monopoly over the truth. Indeed, one does 

not guarantee success or salvation by simply entering the race. However, one is morally called to 

ensure his ultimate triumph. Needless to say, that a competition of this nature is not a zero-sum 

game, although those who deviate from the course or slow during the race would no doubt be in 

at a disadvantage.  

The difference between the Qur’anic choices above is one between a religious suggestion 

of a complete consonance between a political choice and an ultimately essential religious truth, 

on the one hand, and a concerted human effort based on an element of divine guidance, on the 

other hand. To highlight the difference, Sultan wonders who must shoulder the blame in the 

likely scenario of this program’s failure. If one blames exogenous factors—by far the best 

choice—wouldn’t that implicitly entail a condemnation of this ‘straight path’? In other words, is 

this ‘straight path’ unable to draw a vision to deal with, and overcome, external factors?61  

Sultan identifies another misuse of religion in the language framing of security 

cooperation in Hamas’ program. He questions whether the allusion to Q5:51 to characterize 

cooperation and coordination with the Israelis as treason is warranted. Sultan considers this as an 

example of an ideological blind spot. He contrastingly asserts that necessity often forces enemies 

to cooperate and coordinate on various aspects of life, without one being treasonous to his own 

                                                           
60 Ibid, 25.  

61 Ibid. 
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cause. Here Sultan finds it convenient to again invoke the story of Abu Basir. The Prophet’s 

decision to return Abu Basir to the Meccans falls clearly under cooperation or coordination. But 

only a shallow view of the appearance of things based an intransigent ideological stance would 

see the Prophet’s decision as an act of perfidy.62 

In summation, for Sultan the matter is not as much about a separation between a religious 

and a secular sphere. Religion operates in both spheres but in distinctive senses. Religion has 

provided the seeds for a successful life but it has—at the same time—left the sowing and 

nurturing of these seeds to people. This is in fact the object of the true competition in the world. 

Islam has outlined some global ideas for the management of public life, but left the development 

of a comprehensive system for people. So, the Islamists’ traditional argument that Islam is a 

comprehensive system (nizam shamil) is a misnomer. Their slogan that Islam is the solution is 

vague. Islam has indeed stipulated a comprehensive vision (ru’ya shamila), but not a 

comprehensive program (nizam shamil). The assertion that Islam has a comprehensive system 

for governance, economic or any other sphere of life is not only a misunderstanding of Islam63 

but a clear sign of the blinding effect of ideology—the very effect which Islam has come to 

expiate—according to Sultan.64  

                                                           
62 Ibid, 27.  

63 Sultan attributes to this erroneous assumption the failure of at least some Islamist political ventures. “Islamist 

movements, or even ordinary Muslims, would come to power, either because of activism or by circumstances, only 

to find themselves empty-handed of any real system of governance—let alone Muslim society’s lack of readiness to 

implement whatever system like ideas are already in place.” See Jasim Sultan, Azmat al-tanzimat: al-ikhwan 

namawdhajan (Beirut: Arab Network for Research and Publishing, 2015), 62.  

64 Expressing the same sentiment and critiquing Islamist discursive obsession of Islamizing every sphere in human 

life, ‘Uthmani admonishes his audience to discard any book whose title bears the adjective Islamic in reference to 

any socio-economic, political or artistic practice.  
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To speak of a comprehensive system is to assume the presence of a religious roadmap, 

whose pursuit is obligatory under every circumstance. In other words, a perspective of this nature 

presents a deterministic view, which narrows the scope of debates, the space of human creativity 

and—worse—prevents any sober view of reality. Politics thus-conceived means that actors 

would insist that ideological dreams must be realized by whatever means, including the 

annihilation of the social subject if the odds are too many or too big to overcome.65 This view, 

which Sultan insists is neither Islamic nor rational,66 is best represented in Arabic culture by the 

maxim: ‘we either seize leadership or are buried in the grave.67    

Such a view is diametrically opposed to the Islamic comprehensive vision, where its 

furtherance—its transformation into a system of practical procedures and laws— is both gradual 

and adaptive. The Islamic comprehensive vision is predicated on human rational efforts, which 

are both purposive—in the sense of seeking to uphold and promulgate certain principles—and 

sober, in their consciousness of the role of historical, socio-economic and military power 

                                                           
65 Yet this view has become ingrained in the Arabic mind at an exorbitant price. “We are paying today the price of 

neglecting deep thinking about human phenomena, which forces one to accept diversity, complexity and …[which 

ultimately] forces one to learn to develop methods of life management.” Ibid, 55.  

66 Sultan insists that “the idea that Islam is a comprehensive system is a confused notion, and could be interpreted in 

many ways. Does it mean the presence of general Islamic values which touch on all spheres ? Or does it signify a 

well-defined system in the modern sense?” Jasim Sultan, Azmat al-Tanzimat al-Islamiyya, 57. Sultan arrives at the 

conclusion that  “since the matter hardly refers to clear customary or legal guidelines, which could be used to 

determine compliance and violation.. the modern word system then cannot be applied to it.” Ibid, 57. Sultan proceed 

further to stress “that we note is not the presence of a system but rather to general principles, which provide some 

guidance to build a modern political system.” Ibid, 58. Sultan laments that not all these principles have remained 

their infancy and have yet to be developed. Ibid 59. A mindful political actor would certain discern the “difference 

between the existence of the value in the mind and its embodiment in the real world.” Ibid, 59.  

67 This hemistich (لنا الصدر دون العالمين أو القبر) is a part of a poem by Abu Firas al-Hamadani, a famous poet from the 

Hamdanid dynasty.  
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variables. Such a vision liberates people from the fog of wishful thinking and the sterile, yet 

soothing theosophical withdrawal.68 

This vision delineates, of course, two spheres. The first pertains to matters of dogma, 

which are personal, intellectual, and idiosyncratic—a sphere where the interlocuters operate with 

constant theological terms where conversion, not negotiated middle grounds, is often the 

primary, if not the sole, motive. The second relates to matters of politics, which deal with 

impersonal, material and communal challenges in a sphere where competing agents operate in a 

constantly shifting terrain to secure as much of their interests as they could, often by way of 

negotiation. Conscious political actors seldom expect to fulfill all their objectives by pushing 

their competitors to surrender theirs, once and for all.69 Life in general and politics in particular 

is not a sphere where matters are determined on a roll of the dice. Politics is more like a chess 

game, where skillful and calculated moves pay off.    

Islamic teachings, properly understood, are based on this delineation. Political actors who 

assume that their ideals would be realized simply because they spring forth from a divine source 

or because of their moral superiority per se, have not read the Qur’an seriously or have only read 

it whimsically. Sultan invokes Qur’an (Q:15:91) to describe a reading of the sort as 

disrespectfully fragmentary—al-ladhina ja‘alul-Qur’an ‘idin (those have made Qur'an into 

shreds as they please).70 The use of the operative word ‘idin, which is often translated as 

fragmentary or fragmented, is hardly accidental. Sultan and his other cohorts, as we have seen, 

often insist that only a fragmentary (juz’i, particular, as opposed to kulli, universal) reading of the 

                                                           
68 Ibid.  

69 Jasim Sultan, Qawa‘id al-Mumarasa al-siyasiyya 

70 I am borrowing Yusuf ‘Ali’s exact words. 
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Qur’an could lead to a dogmatic view of the material world, one where creed trumps the physical 

or social laws of the world. It is this belief which, as we have seen, prompted them to probe 

maqasid and its kulliyyat in search of a more precise, sober and organic reading of the Qur’an.   

This delineation is not a separation because it emerges from religion itself. A complete 

separation between these two spheres is almost impossible. The only serious attempt to separate 

the religious and the worldly in the history of Islam happened when an initial protest against 

hedonism, corruption and injustice culminated in a massive theosophical withdrawal. But this 

withdrawal dominated only as a discourse. In real life, people who embraced these ideas for a 

while punctuated their reclusion with momentary excursions to the real world, where they would 

engage in ethical and quite often unethical conduct to maintain a minimum standard of living. 

Sultan quotes from the introduction of Ghazali’s Ihya ‘ulum al-din to stress that if people had 

strictly observed a true Sufi life, all the affairs of this world would have turned topsy-turvy—la 

fasadat al-dunya.71  

While there is a distinction between clear divine commandments with respect to creed 

and general divine guidelines about socio-economic and political behavior, a full separation 

between any of these spheres (economic, politics, social norms, moral ethos and religious 

practice) is untenable. Sultan notes that “the differentiation of life spheres does not change the 

identities of social actors nor their interests. The shaykh standing on the minbar may be 

extremely politicized, and the politician, who is fully immersed in a political campaign, may be 

                                                           
71 See, Jasim Sultan, “Fahm al-Din. Masar al-ahdath w-athar al-zaman.” YouTube video,1:35:52. Posted [July, 

2014]. https://www.youtube.com/watch?v=tRLluuO4Fjk  see also Jasim Sultan, “Hal tu‘tabar al-ideologia al-

diniyya mushkila.” YouTube video, 5:41 h. Posted [Oct. 2016] ttps://www.youtube.com/watch?v=dE4fwYcRm0g. 

https://www.youtube.com/watch?v=tRLluuO4Fjk
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deeply religious. The notion of the necessity of separating the spheres is stupid.”72 This is 

especially true in a society which seeks to journey ahead with, not without, its religious values. 

This means that there are areas of thick and thin overlaps, which will continue to exist. 

Navigating these areas requires a thorough purging of the cultural minefields, which tainted 

Islamic religious praxis and obstructed the progress of religious legal tools.  

To properly understand the distinction between the religious and other mundane aspects, 

whether of socio-economic or socio-political nature, one must properly map the nature of human 

interaction with the divine text. In any given religious system, there are always three central 

elements. Firstly, there are the primary sacred texts. Secondly, there is the human interpretive 

mind which derives certain concepts, and legal rules from these texts. In so doing, the 

interpretive mind approaches the sacred text in a two-way interrogative scheme. In one direction, 

the interpretive mind tries to ascertain the authenticity of the texts to exclude or minimize 

chances of forgeries and fabrications. In the opposite direction, the interpretive mind engages in 

deductive or inductive readings to extrapolate the concepts and rules from the sacred texts.73 

Thirdly, there is reality (See Figure 4; Human Mediation of Religious Texts).  

This application may have positive or negative consequences. If the inductive reading of 

divine texts promises positive outcome, and if the application failed to bring the promised 

outcome, then one must conclude that either the inductive reading or the application is erroneous. 

Both options are possible because the processes of reading and application are fallible human 

efforts, which do not share the sacred status of the texts. They are therefore not fully religious. 

                                                           
72 See, Jasim Sultan, “Fahm al-Din. Masar al-ahdath w-athar al-zaman.” 

73 Ibid. 
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Yet, they are religious since both the object of the hermeneutic endeavor and the aims of the 

applications must claim some allegiance to the original texts. It is, however, clear that by the 

time we arrive at the level of application (of the concepts and regulations) in the real world, that 

we would have journeyed a considerable distance from the original land of the sacred and delved 

deep into the territory of the derivative and mundane.74 

In theory, all three levels of negotiations should be carried out by competent legal 

scholars, who have a masterful grasp of the philosophical and legal values of their age and who 

are conversant in the scientific and technical methods of the world around them. Even though, 

Sultan does not think current Muslim scholars working within the religious domain are qualified 

to adeptly carry out this task of negotiations at all these levels, he insists that the process of 

transforming religious texts into practices is entirely a human venture. In the three circles above, 

only one is purely religious. The other two consist mostly of human mediation and 

intermediation.75 Sultan hints at a binary that has become now a common place in the Arabic 

discourse: the binary between din (religion) and tadayyun (religious practice). The latter is a 

fallible human effort that could constantly be improved, if it is approached rationally.  

In general, the Islamist thinkers we study here share a few convictions about the 

relationship between religion and politics. Firstly, while these thinkers approach politics from a 

primarily religious premise; that is to say in order to resolve a religious question (Did our faith 

enjoin us to pursue definite political pathways?), they appear to all converge around the notion 

that past Islamic political endeavors, including those undertaken by the Prophet and the righty-

                                                           
74 Ibid.  

75 Ibid. 
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guided caliphs, represent human attempts to further the community’s public interests. While 

these efforts were inspired by a religious vision and closely guided by religious principles which 

make such furtherance possible, if not required, there are no detailed stipulations, let alone 

elaborate models, which constrain the speculative nature of this domain.  Politics thus conceived, 

in view of its relation to religion, is a sphere of unqualified ijtihad. In other words, there are no 

political endeavors or systems that are inherently Islamic or un-Islamic. 

Secondly, to maintain ethical and moral stability, politics thus conceived has, however, to 

rely on rationality for its coherence. This direct reliance on rationality means that Islamic politics 

in principle considers religious and non-religious influences alike, provided their embrace of a 

sober view of reality, on the one hand, and of morality, on the other hand. However, since human 

rationality per se has not and is very unlikely to establish a consistent morality, it must constantly 

reach out to revelatory wisdom for guidance. In this indirect sense, Islamic politics is defined 

first by rationality and second by revelatory wisdom.  

Thirdly, since this indirect politico-religious nexus rests primarily on a rational 

foundation, religious moral principles have to be conceived as hierarchical in terms of their 

importance and organic in terms of their functions.  This conception gives political agents greater 

maneuverability when the mandates of a given principle clash with the dictates of given 

circumstances in adversity, or when sets of favorable circumstances seem more conducive to the 

pursuit of one principle not the other. This view explains the reliance of these Islamists on a 

maqasidic rubric. 

Finally, a full separation between the religious and the political could be a false pretense, 

concealing a creed of secularism. It could also be simply irrational, expecting people’s religious 

convictions to have no influence on their socio-political behavior, collectively and individually. 
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This fragmentary vision could only be logically maintained if the separation is between a past 

conception of a religion and a present praxis of politics and social organization, which must in of 

itself be informed by a new religion, no matter how inchoate and transitory it is. A separation of 

this sort is impossible to affect in the Muslim world, where a majority remains faithful to a set of 

religious principles which cannot be simply written off from the public sphere. A separation of 

this sort is as logically indefensible as fully conflating the essential elements of dogma and 

political behaviors—a pitfall the Islamists have been ensnared by on numerous occasions.   

Democracy and Islamic governance 

The question of sphere-differentiation has a direct bearing on one of the Islamists’ most 

fundamental dilemma in the age of liberalization: Can the tools of liberal politics be borrowed to 

further an Islamists agenda? Underneath that seemingly simple question lurks a plethora of other 

vexing queries. Is liberal politics fragmentary? Is democracy a culture or a process? How can it 

relate to Islam in either case? Is democracy, as a culture, compatible with an Islamist agenda, or 

are these two diametrically opposed? If democracy is just a process, is this process congruous 

with Islamic values as is; and if it is, would its application ultimately undermine those values?  

In the early years of the Islamist encounter with democracy, many of the Islamists who 

were serious about politics, accepted it as a de facto procedure—the sole avenue to challenge the 

repressive regimes in their respective nations. Some may have indeed believed that this was a 

necessary but one-time sin to subvert the edifice of political tyranny before resorting to some 

imagined Islamic platform. When most realized that democracy, whether in the deformed shape 

paraded in the Arab capitals or in its autochthonous Western brand, leads, at best, to perpetual 

tussles, never to definitive victories, it became necessary to tend to theory. It became; that is, 

necessary to justify throwing oneself into the ruckus.  
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The Islamists who have decided to continue in the sphere of politics had to defend their 

stance to vehement detractors. To the right, there were those Islamists who felt that joining party 

politics was a serious capitulation to the world of jahiliyya, a posture with neither religious 

justification nor merit. To the left, stood others, mostly secularists but some traditional Muslims 

as well, who believed that this embrace of electoral politics was disingenuous. To their critics to 

the right, these Islamists had to defend their commitment to party politics as Islamically 

justifiable and meritorious. To the critics to the left, they had to prove that their invocation of 

Islamic justifications is genuine.  

The first recourse, in the new drive to find a theory, was to summon shura, the concept of 

consultation. It was argued then that Islam demands wide consultations in all matters of public 

nature. But this shura-only metric was quickly eclipsed by counter arguments. Shura was indeed 

central but only the select few, not the masses, were historically expected to participate in the 

consultation. Moreover, shura is important but is not at all binding. Shura thus conceived is a 

process of building consensus around the truth, as an independent constant, not generating a 

version of truth, as a contingent variable, through consensus. The reason is clear. The views of 

the majority have no intrinsic religious sanctions. It is in fact the case that the Qur’an would 

often lambast the majority of mankind as inherently consisting of ‘ungrateful’ ‘disbelievers,’ 

who are generally ‘heedless’ of God’s signs. So to equate the process or the practice of shura 

with electoral processes is indeed to misunderstand or misrepresent it.  

As it consecrates the views of the majority, as indubitably binding, democracy deifies the 

electorates, and thus contravenes the most incontrovertible article of the faith. As it arrogates to 

man a final authority on legislation, it does not only violate the immutable divine monopoly of 

legislation but theoretically leaves all previous laws, including generation-long consensuses, 
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susceptible to reversal. In other words, once the notions of right and wrong, benefits and injuries, 

good and bad become subject to the fluctuating opinions of the masses, legal stability would be 

undermined. Belief, moral values and social norms would suffer as a consequence. Therefore, 

rather than expanding shura, its democratic application would transform it into a hallow tool to 

legitimate a value-less process.  

Against this onslaught, some of the Islamists continued to stress that they neither accept 

democracy in toto nor reject it at once. Their participation is premised on committing the ‘lesser 

of the two evils.’ Between the options of a totalitarian regime, which usurps the voice of the 

majority, and a democratic system which deifies it, it is clear that the former is the most injurious 

to the community. While the voice of majority can in theory trump divine legislation, it is very 

inconceivable that this would be an issue in a Muslim majority country. Instead, democracy, as a 

procedure, provides a platform to speak to, and influence others. It may be necessary to exploit 

this tool in the short terms to further Muslim interests until a shift to a full Islamic political 

system becomes viable.  

In contrast to this pragmatist stand point, a novel theory of compatibility between Islamic 

governance and democracy would emerge, incrementally taking shape from the late 1990s 

onwards. This new theory is based on two central premises. The first and the most important 

premise is a rejection of the belief that there is a definite Islamic method or structure of 

governance. This has two immediate implications. Firstly, it is possible now for the first time 

with this line of argument to categorically preclude the past as the definitive locus for a ready-

made governance system. Secondly, it would therefore seem a misguidance to try to conceive an 

intermediary stage in the present or to pursue a definite telos of the same order in the future. The 
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second corollary premise is all arguments derived from, or devised to defend, a conception of a 

comprehensive system on that order would, as consequence, seem misplaced.  

To establish these premises, the advocates of the rational state argue that there are no 

revelatory references to support the claim of a comprehensive political system. Qur’anic and 

prophetic allusions to politics tend to be cursory and general.76 There is furthermore no unified 

method of power transfer during the era of the Rightly-Guided Caliphs.77 The transfer of power 

from one leader to the next varied significantly. These caliphs’ political approaches also differed, 

as they pursued different administrative strategies and tactics to address the challenges presented 

by the rapid transformation in the demographic and geographic size of the community. These 

Islamists also argue that politics has—as we have seen in the section above—its own distinct 

sphere— one defined primarily by a rational pursuit of public interests.   

Given these premises, the correlation between democracy, as a rational method of 

political legitimation and organization, and religion is far less essentialist and problematic than 

the counter arguments above suggest it is. Islamic concepts of governance (as opposed to the 

Islamic system of governance) can be applied in a democratic fashion without envisioning the 

radical deviation and opposition in the scenarios above. For example, Jamil Mansur contends 

that, with proper cognizance of the crucial, not incidental, characteristics of both shura and 

democracy, their compatibility would seem evident. The essence of democracy, Mansur 

maintains, is to ensure that “the government emerges out of the popular [will].” This means that 

                                                           
76 See the section above with Jasim Sultan.  

77 See the excerpts from Raysuni in the first chapter.  
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the “the sole source of legitimacy to elect rulers or to dismiss them is the people.”78 The 

application of that principle is often associated with certain features, observable in most 

democratic systems. These include regular peaceful transfer of power, equality of citizens, as 

expressed through suffrage, and separation of the branches of governments. These central 

features of democracy are hardly at odds with Islamic notions of governance.79  

However, “substance of government’s plans, their laws and their content reflect the views 

of the majority. This explains why democracy leads to the rise of governments with divergent 

[ideological] references, political programs, and styles of governance.”80 Mansur insists that 

while democracy has emerged and come to maturity in West, and thus bears the residues of 

Western culture—even in the most ‘contemptible’ form of material philosophies, separating 

democracy from that legacy is doable. This is especially true now, given that democracy has 

been enriched, as a consequence of its various adaptations by a plethora of nations with divergent 

world views and religious values. “This has conferred an international status on democracy and 

liberated it—or almost (Jamil cautiously says)—from much of what extremist secularists and 

Islamists ascribe to it.” Mansur summons Raysuni assertions that “those matters which we think 

are central fixtures of democracy are not essential components of it. One can therefore extract a 

                                                           
78 Jamil Mansur, “Muqarabat hawla al-islam wa-d-dimiqratiyya,” Saharamedia, February 4, 2014, 

http://www.saharamedias.net/%D8%A8%D8%B9%D8%AF-

%D8%A7%D8%B3%D8%AA%D9%81%D8%B2%D8%A7%D8%B2%D8%A7%D8%AA-

%D8%AA%D9%88%D9%8A%D8%AA%D8%B1-%D8%AC%D9%85%D9%8A%D9%84-

%D9%85%D9%86%D8%B5%D9%88%D8%B1-%D9%8A%D9%83%D8%B4%D9%81-

%D8%B1%D8%A3%D9%8A%D9%87-%D9%81%D9%8A-

%D8%A7%D9%84%D8%AF%D9%8A%D9%85%D9%82%D8%B1%D8%A7%D8%B7%D9%8A%D8%A9_a21

107.html. 

79 Ibid. 

80 Ibid. 
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number of democratic concepts and ideals without having to appropriate every associative 

feature in a given democratic context.”81 

Not unlike Sultan, Mansur believes that the compatibility between Islamic political ideals 

and democracy is easy to conceive, since Islam has a flexible political vision, not a closed 

ideological system. “It constitutes no venture to say that Islam preferred generality over 

specificity in political matters. [That is to say,] the Islamic political structure has clear bases, 

orienting [guidelines] but its methods and procedures are unspecified.”82 The past implication of 

this fact meant that the spatio-temporal contingencies molded this political vision in diverse 

forms of ijtihad. It is further implied that there are rooms for modern ijtihad to incarnate this 

Islamic vision in more responsive and time-appropriate forms.83  

The central basis of this Islamic vision is shura, which Masur defines after ‘Abd al-

Hamid al-Ansari as “the pooling of the nation’s opinion, or the opinion of those who represent it 

in respect to its public affairs…[and to especially preserve] the umma’s right to be consulted 

about who rules, about all important matters, and its right to self-governance in concordance with 

its will, in line with its interests, and [no less significant] its right to oversight, criticism and 

evaluation.” Mansur prefers this definition over traditional definitions, which tend to reflect the 

simplicity of political and social life during the early periods of Islam. To him the transhistorical 

                                                           
81 Ibid. 

82 Ibid. 

83 Ibid. 
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essence of shura is the right of the nation to regulate and manage its affairs by itself, irrespective 

of the shapes or structures through which that concept is expressed.84  

Shura in this sense is not just an afterthought, nor simply a derivative concept in Islamic 

teachings. For Jamil, it is an asl, that is an inabrogable constituting principle. Jamil summons Q 

24:55, Q 40:29, and Q 27:32 to corroborate this view. The first verse (known as the verse of 

istikhlaf), establishes the political mandate for mankind, especially for believers. This global 

mandate frames the key injunction in Q42:38, which may otherwise be taken to signify 

interpersonal rather than a communal dimension. Q40:29 highlights the blameworthy arrogance 

of Pharaoh who, instead of consulting his community, imposes his vision on them. Finally, Q 

27:32 underscores the wisdom of the Queen of Saba’, Bilqis, who consults her people before 

taking any decision.85   

According to Jamil, this asl was extremely formative in the early periods, despite the 

various ways in which it was applied. The first instance was the meeting at the Saqifa of Bani 

Sa‘ida, where a significant number of the community leaders deliberated and eventually chosen a 

leader. The second instance was the appointment of ‘Umar. Mansur is keen to stress that Abu 

Bakr did not make the appointment before calling for a meeting and ascertained their approval of 

his appointee. “Abu Bakr called the people for a meeting to stress the importance of selecting a 

caliph after him. And stated, ‘if you prefer, I can do my best and appoint a leader for you—in 

shi’tum ijtahadtu lakum ra’yyi.’ The reply was ‘You are the best and the most knowledgeable of 

us all, so choose for us—anta khayruna wa-a‘lamuna fa-akhtar lana.’’” Here Mansur invites the 

                                                           
84 Ibid. 

85 Ibid. 
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commentary of Ibn Taymiyya who opined that “‘Umar did not become a true imam until he 

received the pledge of allegiance from the rest of the community. If they had rejected the 

appointment of Abu Bakr and did not pledge to ‘Umar, he would not have become a caliph.”86 

In the third case, the process of selecting ‘Uthman reflected more attention to details, as 

‘Umar outlined certain procedures to be observed in the process of choosing one from the six he 

appointed. Mansur cites a report (the source of which he did not identify) purporting that ‘Abd 

al-Rahman Ibn ‘Awf, who was in charge of conducting the consultation, “toured all corners of 

the city in disguise [lest he bias people’s views]. He pooled their opinion, and left no one from 

the muhajirun or Ansar, nor anyone from the weak members of the society or from the lower 

ranks, without soliciting their views.” In the fourth instance, which deals with the pledge for ‘Ali 

Ibn Abi Talib, Mansur highlights ‘Ali’s refusal to accept receiving pledges at his house stating 

that “The pledge to me must not be done in secret, and will only take place in the mosque.”87  

Mansur concludes this section on the formative impact of shura in the early periods of 

Islamic history by invoking the first speech of Umar II after his appointment. “The just emir, 

‘Umar Ibn ‘Abd al-‘Aziz ascended the podium after Sulayman Ibn ‘Abd al-Malik bequeathed the 

caliphate to him, and said: ‘O’ people, I am not an innovator. I will simply take the same course 

[of the rightly-guided caliphs]. If the towns and cities in the neighborhood accepted [this decree] 

as you have, then I will become your leader. If they reject it, then I am certainly not your 

ruler.’”88 

                                                           
86 Ibid. 

87 Ibid. 
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Mansur insists, in conclusion, that if shura is freed of the limitations placed on its scope 

and aims, during—what he calls-- the periods of historical political deviations, and if democracy 

is simultaneously liberated from all those cultural associations inconsonant with our 

‘civilizational specificity, then convergence is certainly possible.’ Here Mansur finds it necessary 

to respond to five central problems that are often advanced against this union. The first of these 

is the argument that the source of legislation in a democratic system is ordinary people,89 in 

contrast to the revelatory source of legislation in Islam. The Qur’an states that only God has the 

right to legislate—in-l-hukmu illa lillah. Democracy, on the one hand, considers the people the 

ultimate reference of all matters, whereas Islam commands, on the other hand, that all matters be 

referred to Allah and His messenger.90  

The second is the claim that democracy allows freedom of religion, making apostasy 

permissible, whereas Islam sees apostasy as a major crime. Likewise, democracy places no 

limitation on freedom of expression, while Islam deems certain forms of speech blasphemous. 

The third purports that Islam is a comprehensive way of life whereas democracy imposes a 

separation between religion and the state. The fourth argument asserts that democracy places no 

restriction on the freedom of association or party formation, no matter what their guiding 

principles are. This attitude is inconsonant with the Islamic commandment to cooperate only in 

piety and common good—wa ta‘awanu ‘ala al-bir wa-l-taqwa wala ta‘awanu ‘ala al-ithm wal-

‘udwan, reads Q5:2. In the same vein, democracy considers all people equal, while Islam refuses 

to equate, for example, a learned and unlearned men, or ‘those who loosen and bind’ with the 

commoners. The final argument has to do with the claim that democracy is based on imposing 
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the views of the majority, to the exclusion of evidence and verification. Islam, on the other hand, 

seeks the truth, even if it is only supported by a small minority.91  

Mansur prefaces his rebuttal by pointing out his keen awareness that democracy is a 

human product and that it has therefore been influenced, as a practice, by religious and non-

religious ideas. But it is precisely because of this cross-cultural, cross-religious portfolio that 

democracy lends itself to a flexible method open to improvement and modifications. Mansur 

does not exclude the possibility that humans can develop governance systems, which exceed 

democracy in their effectiveness and fairness. Yet, he insists that at the current stage of human 

life, democracy is the best system to manage and organize political life, especially if freed from 

certain facets of misapplication.92  

In respect to the first argument, Mansur contends that it is erroneous to draw a 

comparison between Islam and democracy, as if the latter is a religion. “Islam provides answers 

to all human questions about existence, in respect to ontology, eschatology, creed, ethics, 

morality, rituals (in details), and public management in the form of maxims, universals and 

specific rulings.” “Democracy [on the other hand] is an approach to organize political issues, in 

respects to its procedures and mechanism. It has nothing to do with people’s doctrines or 

creeds.”93 These basic facts have allowed democracy to adapt to different socio-cultural and 

religious contexts, permitting various societies to settle key political differences, by validating 

the views of the majority. Mansur declares that: 

                                                           
91 Ibid. 

92 Ibid. 

93 Ibid. 



308 
 

By accepting free and transparent elections as a method to obtain and transfer power; by accepting 

peaceful transfer of power and people’s right to hold their governments accountable, dismissing 

them—if they breach their mandates—by means of an agreed upon system; by accepting the 

separation of government branches, so that each could perform its designated constitutional 

function; by accepting everyone’s freedom of expression, of assembly, of political activism—

within the legal constraints and public norms; by doing all the above you become a democratic 

person. Democracy does not require you, neither in its originating principles, nor in its subsequent 

theoretical elaborations, to be at odds with religion, nor to abandon it, nor to take any position 

therefrom. Any claim to the contrary is an act of obfuscation hardly supported by any fact [as to 

allow] a conflation between democracy and secularism. Democracy is a frame with no ideological 

leanings. Secularism is, on the other hand, an ideology, whose conception as a synonym of 

democracy constitutes a flagrant usurpation of the freedom of choice of multitudes of people.94   

Islam, he insists, separates the source of legislation and the source of legitimacy. The 

former is based on revelation. The source of the latter is unquestionably the umma. Mansur 

summons arguments by traditional Muslim legal theorists to buttress this claim. Firstly, he 

recalls again the earlier statement from Ibn Taymiyya indicating that ‘Umar I didn’t become a 

legitimate caliph by simple appointment. His legitimacy came from the subsequent pledges of 

allegiance from the masses. Secondly, Mansur cites Abu Ya‘la al-Hanbali’s assertion that “an 

appointment does not per se grant the appointee a legitimate right of imama, [such right is] 

derivative of the pledges from Muslims.”95 Thirdly, Mansur turns to Imam al-Baqillani’s 

argument that “[Imama] has only two sources: text or [people’s] choice. The corrupt [nature of 

existing] texts (wa fi fasadi al-nass) provides sufficient evidentiary support for [the popular] 

choice.”96 Fourthly, Mansur invokes the famous dismissal of Sa‘d Ibn Abi Waqas from the 

governate in Iraq by ‘Umar I not just to illustrate that legitimacy is derived from the people but 

to furnish legal grounds for liming the term of political mandates. This is important because in 

the classical understanding of Islamic governance, the ruler is expected, in normal 

circumstances, to lead until he breathes his last. Mansur opines that “‘Umar I dismissed Sa‘d Ibn 
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Abi Waqas, not because of any shortcoming or dereliction of duty, but because the people in his 

governate rejected him. ‘Umar was also keen to not allow a governor to govern over 4 years. If 

he is a just governor, people will be fed up with him. If he is oppressive, then [4 years] is 

enough.”97 Mansur comments that this sets the foundation for the notion of leadership change 

(power alternation), which some finds uncomfortable. In short, “Democracy resolves the issue of 

political legitimacy, and concords, in this respect, to Islamic rulings and foundations.”98 

In respect to the second argument, Mansur considers rejecting democracy because of its 

supposed ‘approval’ of apostasy to be a curios position. Any retribution for apostasy would fall 

under criminal law, which like other laws, is subject, democratically speaking, to what a society 

decides based on its cultural and religious specificities. Democracy approves, rather than 

disapproves, of any legal injunction emerging through democratic institutions. Moreover, it is 

inconceivable, Mansur asserts, that Islam would stand as a hurdle should people and 

governments of the world decided to draft a global pact to guarantee certain freedoms. This is 

especially true, given that the question of apostasy is Islamically subject to some debate. Mansur 

insists that while there is majoritarian consensus, based on the famous hadith in the Sahih 

collection of Bukhari, that apostasy is punishable by death, there is significant debate about the 

right length of the probation period, before the execution must take place. Some scholars, 

Mansur insisted, give days, others months, whereas Ibrahim Nakha‘i leaves the door of 

repentance open all lifelong.99  
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Furthermore, Mansur raises a question about the significance of the Hanafi position 

distinguishing the apostasy of men and women, even though at the apparent level, it is a criminal 

speech for both. Mansur hints here at a more complex conversation, which was first launched by 

the late Turabi, and later by his own comrade in the Mauritanian Islamic movement, Muhammad 

al-Mukhtar al-Shinqiti, who read this Hanafi differentiation in the following manner. Sparing 

women hadd and applying it to men, suggests that the punishment is not connected to the act of 

apostasy itself but to the social anxiety it evokes. Men are traditionally warriors, and hence their 

apostasy carries, by virtue of that fact, a military dimension absent from the apostasy of 

women.100 Mansur does not forget to add that the Qur’an seems to support the view that apostasy 

per se is a terrible misuse of personal freedom of expression, but not a legal cause for capital 

punishment. To this effect, he concludes this section of his rebuttal by citing Q2:256, Q6:107, Q 

10:99, Q11:28, Q16:93, Q18:29.101 

As to the fourth argument, Mansur is astonished that someone would assume that Islam 

separates people based on categories such as learned vs. unlearned men, the leaders vs. 

commoners and men vs. women. He finds it more astonishing to think that democracy equates 

and brings all these classes together. “The truth is that neither Islam separates in respect to public 

matters (choosing the leader), nor does democracy pull them together.”102 Mansur contends that 

the fact that pledges of allegiance to the new caliph used to take place in mosques, an open and 

public space without socio-economic or ethnic barriers, clearly undermines this argument.103  
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In regard to precedence of numbers (majority) over values (truth and the pursuit of 

evidence), which is the final argument of democracy detractors, Mansur maintains that there is 

no opposition between the two. Seeking evidence and searching for the truth are essential 

features of Islam, and it is for the truth, and by the means of evidence, that parties should work to 

secure a majority support. If a majority cannot be convinced to side with the truth at a given 

junction, work must intensify to convince such a majority. However, one has to have a 

mechanism to end the dispute. Accepting the view of the majority is a way to resolve differences 

in one specific area, politics. It has little to do with an inherent dismissal of, or a disinterest in the 

truth.  Moreover, the notion that Islam sees the majority as being always wrong is untenable. The 

notion of majority has always been an important parameter in the history of Islam in determining 

legal, scientific as well political matters. Mansur cites Razi who claims that “a tradition which 

has more narrators is more preponderant than the one whose narrators are fewer.”104 Mansur 

proceeds to cite a number of other opinions vindicating the legal value of majority, concluding 

that “a majority of Muslims is legally important, and we speak of democracies in Muslim 

majority countries.”105 

This question of majority is something to which Mansur’s other cohort, Raysuni, has 

dedicated a monograph-length work. He cites and responds to all the Qur’anic verses used by the 

Islamist critics who dismiss the legal validity of using majority to determine leadership.  These 

verses are: Q6:116, Q 12:103, Q7:179, Q43:78, Q5:100, Q34:13, Q38:24, Q31:25, Q12:40, Q 

52:47, Q12:68, Q28:13, Q 6:131, Q 29:63, Q 6:111, Q 5:103, Q 25:44, Q2:100, and Q 3:110.  

Raysuni argues that in all these verses, and other instances in Qur’an, where the ‘the majority’ is 
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denounced, the context and reference to disbelievers, hypocrites and corrupt people is clear. 

Raysuni is emphatic that it is “a serious error to remove these verses, which disparage these 

groups, from their context and subject matter and to apply them to the ranks of Muslims and to 

the community of believers. [It is equally egregious] to uses these verses to undermine the 

majority in unqualified manner against every minority.”106 In contrast, Raysuni projects that the 

multiplicity of matters and multitude of numbers are blessings are inherently good and signs of 

God’s wisdom and generosity. Raysuni cites Q 7:85&86, which include “and remember when 

you were few and he increased you in volume,” to illustrate that point. He asserts that: 

Abundance is a blessing of Allah like all His other blessings…and like them it could be used for 

wrong and thus loses its value. However, its inherent good is never lost, for whenever it is used for 

good, and put to its right use, at which point its plentitude becomes better than its scarcity…Did 

you not notice [dear reader] that Allah praised [in once instance] the immensity of body size when 

it was accompanied with belief and righteousness and derided it when it was associated with 

hypocrisy. Allah says (Q 2:247) appraisingly in respect to Talut “(Allah) hath Chosen him above 

you, and hath gifted him abundantly with knowledge and bodily prowess.” In contrast, He says (Q 

63:4) disparagingly about the hypocrites, “When thou lookest at them, their exteriors please thee; 

and when they speak, thou listenest to their words. They are as (worthless as hollow) pieces of 

timber propped up, (unable to stand on their own).”…plentitude should be sought and desired, and 

should count, as long as it does not deviate from belief, moral rectitude [and leans] to disbelief and 

corruption. It should therefore be clear that abundance of good is good…and abundance of good is 

better than scarcity of good…It follows of course that the many believers are better than a few 

ones…the Prophet said [in support of this fact] “stick to the community, do not fall into division. 

Satan prey on the individual person, he is less embolden when dealing with two. Whoever wants 

the vastness of paradise let him stick always to the community.”107  

In summary, there is no inherent Islamic aversion to plentitude or abundance. Nor there is 

a preference in Islam to scarcity nor to solitude. Being on the side of the few does not provide an 

assurance of guidance. There is equally no Islamic objection to securing a wide consensus. The 

truth is either explicitly defined in divine texts or otherwise left to the discretion of social agents. 

While numbers must not matter when the truth is explicitly defined, they are consequential for 
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organized social life—an issue about which Qur’anic edicts tend to be suggestive, rather 

definitive. It is precisely in this latter case, where the overall system of values, not direct explicit 

commandements, shapes the social  around which a concensus is reached and by which an 

indivudal lives.   

Application of Islamic law  

Raysuni and other Islamists proclaim that it is important to outline and understand the 

concept of Shari‘a   before venturing to the discussion of its suspension (ta‘til) or application 

(ta‘lil).108 Raysuni believes that the conflict between the two main camps in the public sphere in 

the Muslim world (i.e. secularists and conservatives) stems, at least in part, from conceptual 

confusion in respect to both Shari‘a and to the meaning of its application. Both camps have 

imperfect understanding and many misconceptions of what both elements entail. These 

misconceptions lead to many tangential conflicts that can be circumvented or minimized, if 

Shari‘a and what it entails are defined.  

This misunderstanding has led some to claim that Shari‘a has never been implemented 

except in the Prophetic period or in some significant measure during the mandates of the rightly-

guided caliphs. The implication is that Shari‘a  cannot be implemented in the current state of 

affairs because it is too idealistic, very short-sighted, or extremely defective. Its application has 

retreated in the face of social change at a very early stage. It is therefore unrealistic, and in fact 

anachronistic, to expect it to be successfully implemented now, 1400 years after its first 

conception.  
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Raysuni stresses that from within this framework emerges the secularist charge of 

Shari‘a’s primitivity, barbarity and backwardness—a perception that justified for secularists the 

hatred of Shari‘a and those who seek to revive it.109 The reason, Rayuni explains, is that “the side 

of Shari‘a they have seen and understood is basically qisas,110 hudud (corporal punishments), 

swords and blood. A return [therefore] to Shari‘a  is a return [in their view] to barbarism and 

brutality at an era of [high] civilization, modernity and human rights.”111   

Against this reactive background, some pious individuals and preachers developed a view 

that governments and societies have rejected the shar‘ of Allah, discontinued its application and 

have turned their backs to it. Some went even further to excommunicate the majority. The 

outcome was further conflict and turmoil. The impacts of this conflict have only worsened with 

the passage of time. To assuage these impacts and the resultant confusion one needs—according 

to Raysuni—to adapt a more informed definition of Shari‘a. 

Raysuni projects that “the root sh-r-‘ (ش، ر، ع) and its derivatives are often used in the 

Qur’an to refer to everything that God has sent down to His servants, whether issues of doctrine, 

rituals, ethics, morality, legal edicts in respect to customs or socio-economic transactions.”112  

Raysuni proceeds to trace the etymology of the word and its genealogy in Islamic history of 

ideas, citing different conception of Shari‘a. For example,  he claims that al-Qurtubi describes 

Shari‘a  as “the road to salvation.” Yet, Abu Bakr al-Ajurri’s (d. 360) conception, evident in his 

book entitled al-Shari‘a , covers a large sphere of doctrinal and educational topics. Al-Raghib al-
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Isfahani (d. 500) appears to have conceived of it as a philosophy of ethics, as evident in his work 

al-Dhari‘a ila makarim al-Shari‘a .  He defines the virtues of Shari‘a  as “wisdom, establishing 

justice between people, being clement, good and generous,”113 which are all intended to help the 

people achieve paradise.   

Further stressing the primacy of maqasid in his definition, Raysuni extrapolates from the 

work of al-Isfahani that the virtues of Shari‘a  are subsumed under the three large aims of 

“developing a civilized life on earth, the worship of God and the good viceregency of earth.” It 

follows, therefore, that the moral worth of a human being, from the point of view of Shari‘a         

, is defined by fulfilling one of these aspects. “Whoever is not fit to be a vicegerent of God, nor 

to worship Him, nor to build and develop civilization on His earth, an animal is better than 

him.”114 Raysuni adopt this definition of Shari‘a emphatically proclaiming that “this is Shari ‘a, 

its virtues and maqasid; that is to say, this is the primary meaning of Shari‘a.”115  

Moreover, Raysuni refers to the Sufi distinction between Shari‘a, which means in this 

case obligations and regulations, on the one hand, and al-haqiqa, which means the essence and 

secrets, which only a select few of ascetics, devout and knowledgeable worshipers know. This is 

precisely how the functions of the doctors of law (jurists) in the society are distinguished from 

those of the Sufi educators. All these, Raysuni emphasizes, are new and invented meanings, and 

should not blind our eyes to the meanings and concepts of Shari‘a as they are stipulated in divine 

texts, and as understood by the early salaf. The most common definition, during this period is 

based on the actionable elements of shar‘, which include all practical regulations of Islamic 
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law—that is, everything except issues of doctrine. Shari‘a  in this sense includes matters of 

rituals, ethics and morality. Shari‘a in this sense is often defined in opposition to ‘aqida. 

 In recent times, however, the term has tended to be used in a narrow sense—especially in 

a phrase such as Islamic Shari‘a . It has become synonymous with law. Therefore, Shari‘a      

came to mean the laws regulating public life.116 According to Raysuni, Ibn ‘Ashur is one of the 

early scholars to deliberately use the term in this sense—as the law of the nation, which to him 

excludes categories of mandub and makruh, and also matters of worship.  This placed Islamic 

law at a par with positive law, precipitating the current conflict and debate about the 

implementation of the Islamic Shari‘a thus narrowly conceived. It is also in the same sense that 

‘Allal al-Fasi spoke of a conflict between the Islamic Shari‘a and the colonial Shari‘a .117  

The continuous purging of Islamic law from the public sphere created the sensitivity that 

gave rise to the Islamic revival and to the calls to apply Islamic law— narrowly conceived as the 

laws of the state and its courts. Since the main victim of colonial and post-colonial legal purges 

was Islamic ‘criminal law’, it received considerable emphasis. This was how the reduction of 

Islamic law began and how and calls for the application of Shari‘a were linked primarily to the 

implementation og Islamic penal code. Hudud have thus become the litmus test, for most 

Islamists, to determine whether Islamic Shari‘a is or isn’t applied.  

Against the narrow definitions above, Raysuni maintains that Shari‘a is everything that is 

mentioned in the authentic Sunna and in Qur’an from the first sura to the last sura.  Belief in 

God, fear of Him and reliance on Him, bashfulness, God-consciousness, sincerity in His worship, 
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diligence in expressing gratitude to Him, espousing good ethics, being just, generous and truthful 

are all aspects of Shari‘a .  The same is true of shunning forbidden matters, turning away from 

vice, seeking knowledge and promoting it. Equally, everything that promotes the general aims of 

Shari‘a (its maqasid), everything that preserves and consolidates human rights and dignity, and 

everything that combats injustice and oppression is central to Shari‘a as well.  In fact, every 

development on earth that ameliorates the living conditions of people, animals or environment is 

also a part of Shari‘a  and is consistent with its global aims.118 Raysuni has traditions and 

scholarly opinions to cite in support of these points, including a section on the humane treatment 

of animals from the famous Shajarat al-ma‘arif of ‘Izz al-Din Ibn ‘Abd al-Salam.119  

Raysuni concludes this long section by stating that any party which acts on any aspect of 

these values is implementing Shari‘a , irrespective of whether this party is a government, an 

institution, a society or simply an ordinary person. By the same logic, any party which violates 

any of the above is also contributing to ta‘til (suspending or obstructing) of Shari‘a . The degree 

of ta‘til is commensurate with this party’s act.  Lying is ta‘til (obstruction or suspension) of 

Shari‘a in the same way that speaking the truth is tatbiq (implementation) of Shari‘a . By the 

same token, dishonesty and professionalism whether in academic, industrial, commercial or 

electoral matters represent obstructing and implementing Shari‘a , respectively. This applies to 

every aspect of Shari‘a.120  

Raysuni declares that: 
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Anyone who understands this true meaning of Shari‘a  cannot say today that Shari‘a      is 

suspended (mu‘atala), or claim that suspending or implementing Shari‘a  is in the hands of the 

state, or of its prerogatives, or that its implementation lies in the establishment of an Islamic state, 

or khilafa…. Nor could someone [who understands Shari‘a  thus] fall into reductively 

reconstructing Shari‘a to a limited number of its wide regulations or to its penal code specifically. 

[With this understanding] all the current theses [and debates] related to implementing Islamic 

Shari‘a or its antitheses of obstructing Shari‘a become relatively, and generally unmerited 

(nisbiyyat al-siha aw qalilat al-siha). It is true that certain ahkam (rules) are suspended, but [one 

must ask] what is their percentage of the overall circumference of Shari‘a? How many areas of 

Shari‘a are suspended? What is the percentage of suspension in each sphere? Is suspension 

restricted to rulers and courts?121  

The above understanding of Shari‘a has other important implications for Raysuni. All 

secularists’ claims that Shari‘a has never been implemented or has only been implemented for a 

very short time are baseless. “The society continued to live and work by Shari‘a. Judges and 

muhtasibun continued to implement it. [Similarly] scholars have over time issued their fatwas 

based on Shari‘a. Likewise, people’s culture, their ideas and their values continued to breathe 

and be nurtured by Shari‘a.”122 The best testimony to this is the continuous invectives of the 

secularists themselves against Shari‘a, especially in recent years. This illustrates, according to 

Raysuni, that “the flow of Shari‘a in the society is progressing and expanding without a state, 

government, or khilafa.”123 
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Having defined the expansive purview of Shari‘a , and hence the relativist nature of all 

the existing claims about its suspension or application, Raysuni proceeds to raise a question 

about on whom should the burden of Shari‘a ’s implementation fall.  Raysuni considers the 

society and the state. He asserts that it is clear from the previous discussion that Shari‘a is 

expansive and capacious. And that it is “not as narrow as imagined by those who consign it to 

the work of judges and rulers, or to courts and governments, and think [mistakenly] that if the 

latter implement it, then it survives. But if governments neglect it, it becomes overthrown and 

dead.”124 Shari‘a, Raysuni insists, “is too great for its fate—in respect to implementation or 

suspension--be simply sealed by a handful of rulers, or for it to live under their mercy.”125 It is 

true that it has civil and criminal laws, but these regulations are only a part of Shari‘a. It is 

neither the whole nor the [exclusive] symbol of Shari‘a.126  

Raysuni then turns his attention to the famous maxim—inna Allaha la yaza‘u bi al-sultan 

ma la yaza‘u bi al-Qur’an (God deters through the work of the Sultan what He does not deter 

through the stipulation of Qur’an إن هللا ليزع بالسلطان ما ال يزع بالقرآن)—often used to stress the need 

for governmental intervention in the application of Islamic law. Raysuni considers this statement 

to be analogous to stating that “the river has that which the sea does not have.” The true meaning 

of the adage is that “there are certain cases and types of people who would be deterred by rulers 

more so than by Qur’anic warnings, and are more likely to submit to a sultan more so than to the 

Qur’an… and this is why the [Mauritanian] scholar Shinqiti said ‘if books are not producing the 
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right impact, then the use of battalions127 becomes necessary—fa in lam tanfa‘ al-kutub ta‘yanat 

al-kata’ib.’128  

Raysuni concludes that the oversight of conscience and the dictates of personal piety 

precede in importance and effectiveness all the powers that states and their rulers could marshal. 

He, however, thinks that it is equally important to stress that the role of the sultan must not be 

limited to injurious use of power. Soft power is as effective as hard power. Raysuni proclaims, in 

allusion to Q41:34, that the “sultan must do that which is gentler before doing that which is 

harsher,”129 concluding that legitimate rulers command respect without the use force.  

In summary, Raysuni contends, that no matter how important the state is in the 

implementation of Islamic law, its role must always remain secondary to the role of the society 

for several reasons: 

1- A religion practiced without pressure or compulsion is the true and accepted religion in 

the sight of Allah. Other forms of religion are simply this-worldly.  

2- That which is done voluntarily tends to be qualitatively superior and more enduring. 

3- A practice that emanates naturally from an individual or societal commitment elevates 

and refines social consciousness and vitality to a degree that cannot be attained otherwise.  

4- Even if certain Islamic laws need courts and governmental decisions to be implemented, 

the society would continue to have a variety of ways and methods to contribute to, and 

push for, their implementation. 
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5- If the state is the one that must shoulder the responsibility of punishing the offenders, 

there is no questions that the society and its individual members can, through the 

educational, social or economic programs of da‘wa prevent the offenses. This is a vital 

part of Shari‘a as well.  

6- Anyone who wishes to know the rightful place of the society and the state in respect to 

furthering the commandments of God must examine the number of commandments 

addressed to the state and the number of commandments addressed to the society.130  

7- Islam has historically known governments, which varied in terms of their commitment to 

the faith, but neither their commitment nor neglect was determinative in affecting the 

history of Shari‘a     .  

8- All scholars, judges, ordinary members, preachers, Sufi schools and scholars have 

historically upheld Shari‘a and they can still do so today. 

In short, Raysuni contends that “Shar‘ia has never been at any point of Islamic history an 

issue of a state or a government. It has rather always been primarily the cause of Muslim 

individuals and communities, and the state [to a lesser degree].”131  

What about Hudud? 

According to Raysuni, “hudud mean the totality of laws which Allah has set forth, to 

establish what is permissible and what is impermissible, what should and what should not [be 

done]. They are the boundaries that Allah has set for human behavior, for their rights and their 

                                                           
130 In his work al-Umma hiyya al-asl, Raysuni shows that there is hardly any command directed to something called 

the government or to the state. Every command is directed to the believers as a community.  

131 111. 



322 
 

mutual relationships. They contain family laws, marital relationships and even rituals.”132  He 

further notes that “the word hudud did not feature in the Qur’an to mean punishments or specific 

retributions, as is the case in the jurists’ definition. This juristic definition appears to have been 

extrapolated from some prophetic ahadith.”133 In juristic terms, hudud signify the specific 

sanctions [outlined] in the book and the Sunna, which are inviolable. They consist generally of:  

1- A penalty for stealing: which is the amputation of the right hand. It is mentioned in 

the Qur’an; 

2- A penalty for armed robbery—al-hiraba,or organized thuggery. This punitive 

measure is intended to repel crimes committed by organized gangs. It is mentioned in 

the Qur’an in Q 5: 33, 34.; 

3- A penalty for fornication, which is established in the Qur’an and the authentic Sunna; 

4- A penalty for adultery committed by married persons. It consists of stoning. This 

penalty is derived from the sunna; 

5- A penalty for qadhf (the uncoraborated accusation of fornication), which consists of 

80 lashes. It is mentioned in the Qur’an; 

6- A penalty for drinking alcohol, which consists of 40 lashes. It is reported in the 

authentic sunna. 

Raysuni maintains that these penalties are tied to strict conditions, which make proving 

and applying them too cumbersome. This fact has made their occurrence a rarity in Muslim 

history. The bar for proving some of the hudud (fornication for example) is set so high that it has 

                                                           
132 Ibid. 127 

133 Ibid. 128 
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made them almost impossible to prove, much less to punish.”134 Raysuni goes further to note that 

hudud cannot be carried out if there is any suspicion about their occurrence, or a confusion in 

their circumstances. He asserts that the most important legal maxim stipulates that one must 

“prevent hadd when in doubt. Idra’ul-hududa bi al-shubuhat.” He also cites ‘Umar I’s 

preference to suspend hudud over carrying them out with any level of doubt.”135 

Raysuni also indicates that these types of legal punishments are few in numbers—leaving a 

vast area of legal intervention to mujtahids, and other officers of law.  For this reason, legal 

experts often turn, instead of hudud, to other forms of sanctions, whose severity is subject to the 

discretion of the judge. Despite their scarcity, these hudud are effective as well and perfectly 

serve their legal aims. Raysuni further opines that the real criteria are the maqasid; any 

punishment that does not have a real aim, turns into a punishment for the society itself. 136 

Moreover, these hudud are extremely deterrent; if applied in small number of cases, they would 

prevent large number of crimes. This would translate into a decline in criminality and 

concurrently a reduction in the application of these punishments themselves.  

Another positive characteristic is their affordability, compared to other systems of 

retribution, such as modern prison systems for example. Once fully in force, hudud would 

remove the need for employing armies of prison guards and civil servants, building large 

facilities and inflated budgetary clauses. Finally, Raysuni contends that half of these punishments 

has to do with simple flogging, whose impacts touch only the offender and only for a brief 

period. Prison, on the other hand, impacts families, relatives, friends and so on, and for an 

                                                           
134 Ibid,129. 

135 Ibid, 129.  

136 Ibid, 30.  
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extended period. According to Raysuni, the following are some of the adverse impacts of 

imprisonment as a method of retribution and law enforcement: 

a) Families are deprived from the presence of the jailed, from his income; 

b) They must themselves visit and provide for him; 

c) The offender loses his job, and remains perpetually tortured after his 

sentence has exhausted its prescribed temporal limits.  

After adumbrating these and other negative impacts, Raysuni asks who then should be 

responsible for the sociological, socio-economical and psychological impacts accruing from 

extended imprisonment as a legal method of retribution? 

The question of cruelty  

Raysuni does not forget to address the criticism, which is often advanced by secularists 

against the application of hudud, namely that they are exceptionally cruel and inhuman. Raysuni 

considers such argument to be nothing but subjective judgements, whose claim to universality is 

hollow. “Such argument is relativists, and its relativism is clear in the fact that [it fails to see 

that] if these punishments are extreme in some respects, they tend to be clement in other respects 

and by many folds.”137 Raysuni then asks in respect to severity, whether one should be lenient 

with the criminals, leaving the society to bear the harsh brunt of their offenses? One must, 

Raysuni insists, weigh which type of harshness is harsher in the larger scheme of things.”138 

Raysuni stresses that prevalent attacks on hudud are hardly rational. They “introduce a 

Western sensibility, neither more nor less…[for ] there is no scientific and objective way of 

                                                           
137 Ibid, 131.  

138 Ibid, 131. 
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determining such value judgement.”139 Raysuni notes that in the Western philosophy of 

punishment, “immediate corporal punishment is seen as cruel and barbaric. [Yet, this philosophy 

is] blind to the moral cruelty in prolonged or lifelong imprisonment. [It is equally] blind to the 

harshness of leaving moral offenses unpunished, which is bound to have serious impact on 

people, morally and physically, collectively and individually.”140 Raysuni takes this opportunity 

to denounce the ‘hypocrisy’ of the West “which monopolizes for centuries every type of cruelty 

and means of destruction, and then dares—along with its local stooges, to lecture others about 

cruelty and inhumanity.”141 

Jamil Mansur142 draws similar conclusions in his discussion of hudud. Jamil’s starting 

point is a call to notice the difference between legislation (tashri‘), which includes some of 

God’s designated hudud, and political legitimacy (Shari‘a     ), which pertains to popular 

consensus. A distinction of this sort allows one to distinguish between the misuse of Islamic 

laws to legitimate repressive governments and their suspension or misapplication by a legitimate 

regime. In respect to priorities, neither the application of hudud, nor the lack thereof is 

determinative—in Mansur’s view— of how good or bad a government is. Yet, it remains clear, 

in respect to legitimacy, that Shari‘a     still holds a real and symbolic value in the collective 

consciousness of the community. This is primarily so because the legislative role of Islam has 

been enshrined in the primary texts and consolidated through long term consensus. So, the place 

of hudud and the importance of Islamic rules are central to Muslim politics.  

                                                           
139 Ibid, 132.  

140 Ibid, 132 

141 Ibid, 133. 

142 Jamil Mansur, “Waqafat ma‘a al-fikr al-Islami- [Second Section]” Youtube Video, 26:54. Posted [May, 2014], 

https://www.youtube.com/watch?v=FKh4OLHuxQQ&spfreload=10. 
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However, much confusion have marred the debates about Shari‘a , thereby necessitating 

a more methodic treatment of the topic:143 

Due to the propaganda of foes, and the naiveite of some followers, it has been ingrained in the 

minds of many [Muslims]144 that Shari‘a means hudud only… The goals [of these foes] is to 

establish this partial view that Shari‘a is the implementation of the amputation of thieves’ hands, 

the execution of murderers, and flogging of the fornicators…etc.  

Contrary to this partial image, Jamil insists that Shari‘a is the entirety of Islam. It is 

therefore important that “those who wish to implement Islam should take Islam with its justice, 

with its moral rectitude, along with its hudud, as penalties for those who transgress its 

boundaries.”145 To stress the holistic image of Shari‘a , in contrast to the hudud-centric image, 

Mansur cites a Prophetic tradition from the sahih collection. “Islam consists of over sixty 

degrees (bid‘un wa-sittuna), the highest of which is belief and the lowest is removal of harm 

from the road.”146 It is often lost on many—Jamil Mansur comments—that this tradition does 

not demonstrate that Islam simply accounted for the sublime and the mundane. What it truly 

shows is that Islam subsumed the sublime in the mundane. The removal of harm from the road 

is a symbolic last step in a long process of removal (imatah). “The removal of harm from the 

road must be preceded by a removal of any harm from people’s life, from the service sector, 

from parliaments, from municipalities and from the government. In other words, removal of 

                                                           
143 Ibid. 

144 Jamil Mansur excludes the ‘plurality’ of children of sahwa from those who have fallen prey to this confusion. 

They remain protected by their intimate familiarity with the comprehensive nature of the Islamist project.   

145 Ibid.  

146 Ibid. 
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harm (imatatu-l- adha) is an unqualified universal (kylli mutlaq), and a subset of doctrine.”147 

Both the invocation of kulliyyat and the ‘aqida are meant to stress the nexus between the 

religious and the mundane. 

“This comprehensive conception of Shari‘a is what we need to embrace [in order not] to 

be prisoners in a partial conception, which our foes and our naïve followers want us to dwell 

on,” asserts Mansur.148 He acknowledges, and emphatically insists, that hudud are a part of 

Shari‘a and they should in theory be implemented. He is, however, all too keen to qualify his 

position. “Hudud must be implemented when their conditions in Shari‘a have been met, 

knowing that in the larger scheme of things they may not be the first on the scale of priorities in 

respect to time and process.”149  

Jasir ‘Awda approaches the question of hudud from a slightly different angle. Unlike 

Jamil and Raysuni who operate in predominantly—if not fully—Islamic contexts, ‘Awda 

considers Shari‘a in multi-religious environment. Egypt, which is the context ‘Awda is most 

preoccupied with, has a sizable Christian minority, and influential secular circles. These facts 

make ‘Awda’s treatment of Shari‘a cautious and relatively richer. His point of departure is from 

theorizing a distinction between Shari‘a and law. According ‘Awda, this distinction, which 

Shari‘a itself recognizes, is important to understand as a premise to the more specific question of 

hudud  

                                                           
147 Ibid.  

148 Ibid.  

149 Ibid. 
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Central to this distinction is the difference between matters prohibited by shar‘ and 

matters deemed illegal by governments. For example, a sin (dhanb), which a person commits in 

violation of God’s commandments or those of the Prophet, is different from the crime (jarima) 

as a legal category. Crimes are legal categories defined by the competent bodies of the state to 

regulate public life. They may or may not be sins from a strict shar‘ia standpoint. Beyond this 

evident distinction, the established legal norms in modern nation-states stipulate that there is no 

punishment with a legal text or code. The implication is modern laws requires that for certain 

acts to qualify as criminal acts a law must criminalizes them and specifies defined measures for 

retribution. Given this reality, sins would have to be codified—designated that is—as crimes. 

Doing so, however, runs contrary to the overall idea of employing Islamic principles and 

maqasid to reform human life: 

It would seem quite excessive to punish people for missing salah, illegally breaking their 

fasting in Ramadan, for not conforming to specific code of dress (excluding of course exposing 

private part, al-‘awra al-mughalaza), for looking at forbidden matters, for insignificant 

squabbles. The state will not be able to enforce these aspects for the following reasons: 

1) It is against the prophetic methodology of selective tarbiyya, where the Prophet 

would carry out ta‘zir but only in a few cases. His overall method relied on the 

gradual embodiment of ethical comportments, through the reinforcement by calling to 

good and warning against vice.  

2) Transforming all sins into crimes would necessitate an expansion of the organs and 

the reach of the government, increasing public expenditure and burdening the state.  

3) Transforming all sins into crimes presents considerable legal confusion at the level of 

application. How would the state identify whether a person is a Muslim, who is 
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expected to pray, or fast, or that such a person is a not theistic or from a different 

faith? An application of such extended code would lead to oppressing others and to 

disfiguring Islam.  

‘Awda concedes that the category of ta‘zir gives the ruler a wide latitude to criminalize 

certain acts and punish them, in the name of keeping order and serving public interests. 

However, he insists that three conditions must be met before sins can be turned into crimes and 

before a government can then fix a retribution for those who commit them: 

1- A sin must be demonstrably injurious to public interests. There must also be a wide 

consensus in respect to that determination. Here ‘Awda gives the example of public 

indecent exposure. He expects no disagreement within the Arabic culture about 

incriminating the act and setting a deterrent punishment.  

2- Ta‘zir must not exceed hadd. 

3- Ta‘zir must be the prerogative of the umma, not the ruler. The ruler’s role must be 

restricted to setting the general policies of the state and executing them. Ordering the 

punishment of citizens should not be left to his (‘indiyyat) discretion.  

New Ijithads 

‘Awda insists that status of the hudud is one of qat‘, except in cases where difference of 

opinion is established. However, the dilemma in the modern world order pertains to the 

transformation of these hudud into laws applicable to citizens in multi-religious states. A part of 

the problem lies in creating the constitutional grounds to permit the enactment of such laws, 

which in turn depend on securing an overwhelming consensus. ‘Awda believes that given the 

current state of affairs, such a consensus is very unlikely.  
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From this framing ‘Awda proceeds to define hudud, in a way that allows him to 

circumscribe them. He projects that hudud means linguistically the extreme borderline between 

two matters.  In Islamic law, they signify the most extreme limit of a punishment. This implies 

that hudud are not all the punitive measures at the disposal of the Islamic legislator. “In modern 

parlance, they are exceptional measures, in states of emergency and are not intended for regular 

crimes.” To be distinguished from ta‘zir, hudud must be textually established and limited. While 

this definition precludes the punishment for intoxication from category of hadd and relegates it 

to the category of ta‘zir, it leaves theft, fornication/adultery, armed banditry (hiraba), murder 

and physical injuries, slander (qadhf).  All of these are textually established beyond doubt. There 

is, however, one extra hadd which is problematic. This has to do with the apostasy, which ‘Awda 

insists is not one of the hudud, despite being classified as such by a great number of scholars.  

For ‘Awda, the central question  remains whether hudud should be implemented in the 

modern nation states, as some Islamists advocates, and what studies and legal thinking that 

precede such application? He concedes that hudud can in theory be implemented in modern 

nation-states, but only if they secure the necessary support for passage through the state 

legislative organs. This means something beyond a majority in the legislative branch. It means a 

wide consensus on the popular level.  

He furthermore notes that constitutional norms, which require that laws must be 

applicable to all citizens, stand as a real hurdle before implementing hudud. It is not just that 

non-Muslim citizens should not be forced to accept these hudud.  Even if that that hurdle is 

overcome and a decision is made to apply hudud to Muslims only, a new problem would emerge. 

If hudud are meant to promote Islamic morality and to reform the public, Muslims who are 

sentenced to had may be forced to embrace other faiths or denounce Islam to escape it. This 
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‘Awda insists amounts to a fitna (a confusing trial) to the believers, which is contrary to the 

Islamic global aim of removing all sources of fitna.  

For these and other reasons, there is a need for a revision of all traditional legal thinking 

in respect to hudud, in general. One way to overcome modern hurdles, arising from 

constitutional mandates and also from the pragmatics of managing the diversity of theistic and 

atheistic approaches to the question of religion characteristic of the present world order, is to 

summon early legal opinions conferring on repentance a full expiatory effect. ‘Awda invokes 

maqasid to justify this position.  A sin, he projected, has always two dimensions. One of these 

has to do with the rights of other humans. The second consists of divine rights. This 

classification is consequential in ‘Awda’s view. While it would be unfair to overlook the 

pecuniary or non-pecuniary damage to other citizens’ (he uses the example of theft), a true 

repentance—as illustrated by observable change in behavior—should be accepted. In other 

words, once the victims have been compensated and the perpetrator shown signs of reform, he or 

she should be spared hadd, for God could indeed punish him or her if He wishes.  

From a rational maqasidic standpoint, there is no need for punitive measures if damage 

has been repaired and the offender appears to have been reformed. ‘Awda cites Q5:33 & 34150 to 

show that this maqasidic rationale is endorsed by the Qur’an. While he acknowledges that 

traditional scholars wondered whether there is a valid analogy between the hadd of hiraba 

(armed banditry) and other types of hudud, he hints that this falls in the analogy of priority (qiyas 

                                                           
150 The punishment of those who wage war against Allah and His Messenger, and strive with might and aim for 

mischief through the land is: execution, or crucifixion, or the cutting off of hands and feet from opposite sides, or 

exile from the land: that is their disgrace in this world, and a heavy punishment is theirs in the Hereafter; Except for 

those who repent before they fall into your power: in that case, know that Allah is Oft-forgiving, Most Merciful. 
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al-awla). “[If] Allah accepts repentance of the perpetrator of the hiraba crime, which pertains to 

the most egregious crime, should we too accept the atonement of the perpetrators of other 

hudud? The proper answer in the time we live, and the ijtihad which best fulfills the maqasid of 

hudud (deterrence), is yes.”151 

A second way to overcome modern hurdles in respect to hudud is to apply to the modern 

context the legal maxim of ‘warding off hadd when there is mix-up of legal categories.’ ‘Awda 

argues that one “cannot advocate the application of the hadd for stealing, for example, in a 

society that is full of confusion of shar‘i categories (al-shubuhat al-shar‘iyya), which preclude a 

just and therefore Islamically proper application of had. Egypt is a country where hunger, 

poverty, extreme privation and ignorance are rampant. It is certainly un-Islamic to apply hadd 

under these circumstances. This shubha forces us to postpone hadd, even if a consensus to 

implement it is reached [now].”152 

While the two aforementioned methods allow one to resolve modern hurdles in respect to 

most hudud, other hudud, such as apostasy and adultery, need a different approach. ‘Awda 

tackles first stoning as a punishment for adultery. Despite legal consensus, ‘Awda finds legal 

opinions which oppose stoning. The first is the controversial opinion of Muhammad Abu Zahra, 

who considers stoning a Jewish law that was first adopted by the Prophet before it was ultimately 

abrogated. Abu Zahra cites three reasons, which in his view make the question of stoning 

suspect. Firstly, he cites Q 4:25, which stipulate that female slave adulterers should be subjected 
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to half the punishment of their free female counterparts. He contends that since there is no such 

thing as 50% of death by stoning, then stoning must not be the actual punishment; flogging is.  

Secondly, Abu Zahra refers to a hadith in the Sahih of al-Bukhari in which the reporter 

‘Abdullah b. Awfa was not sure whether stoning was introduced before or after the revelation of 

Q.24. Abu Zahra opines that it is very likely that the practice of stoning preceded the revelation 

of the verse Q24:2, which abrogated the practice. Finally, Abu Zahra considers incredulous the 

story that there was once a Qur’anic verse instituting the practice, which has at some point been 

abrogated in words but not in effect.    

‘Awda cites as well the opinion of al-Qaradawi who bases his legal opinion on eclectic 

reading of the Prophetic hadith in the Sahih collection of Muslim which states that the 

punishment for an unmarried fornicator is 100 lashes and a year in exile, but an adulterer’s 

penalty should include 100 lashes and stoning. Qaradawi argues that, since the Hanafi position is 

to view the second clause in the first case (the year in exile) as optional, stoning must likewise be 

left to the discretion of the judge or the ruler.  

As for apostasy, ‘Awda believes this issue has been abused over time by rulers to purge 

out their opponents. One must differentiate, ‘Awda insists, between cases of personal apostasy 

and cases where the perpetrator commits other crimes, such as denigrating other religion, waging 

war on Islam, or slandering Muslims. ‘Awda quotes at length from the work of Taha Jabir al-

‘Alwani153 to highlight the difference in legal treatment:  

                                                           
153 See a short biography for al-‘Alwani in the first chapter’s notes.  
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I have examined the ahadith, athar, and discursive sunan relevant to the issue [of apostasy]. I have 

attempted to analyze it to demonstrate that there is no discursive sunna (al-Sunna al-qawliyya) 

which contradict [my argument] that there is no had for apostasy. I have previously indicated that 

there is no reference to had in the practice of sunna (al-Sunna al-fi‘lyya). Therefore, there is a 

convergence of evidence negating the presence of any evidence for had explicitly mentioned in 

reference to changing one’s religion, without other additional offenses. There is presence to such 

evidence in the Qur’an, which is the sole originating (al-munshi’ al-awhad) source of Islamic 

laws. We were also unable to find any single instance during the prophetic era providing sufficient 

evidence that the Prophet had applied a worldly retribution against someone simply an account of 

changing his religion, despite the [significant] evidence of many who had changed their religion in 

the prophetic era and of the Prophet’s knowledge of such cases….It is clear therefore that classical 

jurists were dealing with a crime other than the one we address. Their discussion was about a 

compound crime, one featuring political, legal and social dimension. The result of this [compound 

crime] was that a change of religion reflected a change of position in respect to the nation, 

community, society, the political leadership and collective system [in place]. This means a total 

shift in loyalty and identity. I have also examined the issue of ijma‘ (consensus), and it was clear 

to me, and I made it clear that there was no consensus about a clear had supported by the Qur’an 

and Sunna for apostasy in the sense we have stated. It is therefore apparent that, in Islam, a person 

is free to choose the religion he sees fit to worship God. This is a personal freedom.  

Conclusion 

It is clear that, unlike other Islamists, the advocates of the rational state address the 

question of Shari‘a     by means of three central premises, directly or indirectly tied to maqasid. 

The first of these is the idea that Shari‘a     has essentially only two types of commandments: 

one type for the individual and one for the community. The state does not feature in this binary 

and its role is derivative not original. Individual commandments are personal injunctions, 

providing various technologies of self to improve personal life. They are expected to remain 

largely protected not just from state intrusion but from that of the community as well, except in 

cases where flagrant violations of personal obligations put public interests in jeopardy.   

Communal requirements, on the other hand, are meant to establish a collective order 

where the guidelines of Shari‘a     are defined both at the micro and macro level. This is where 

the state finds its rationales and also derives its mandates, on socio-economic, juridico-cultural 

and political levels. The second premise is the notion of definition. Shari‘a     cannot be reduced 

to its penal code, and its implementation cannot therefore be seen in ‘an either, or’ binary. 
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Finally, adherence to Shari‘a is a religious struggle of choice, one that has to be negotiated with 

rigor, but also with circumspection and long term planning.  

There are a number of implications to these premises. Firstly, it is the community’s 

choice and resources, in respect to its public objectives, not the state’s imposition, which must 

determine the status of Shari‘a . Secondly, Shari‘a relies on a set of lofty principles and ideals as 

either central objectives or incentives for greater aims, and only at a secondary level relies on 

punitive measures to fulfill its greater objectives. Thirdly, such a vision would automatically 

discourage an all-or-nothing approach. A state that creates any conditions which are conducive 

to fulfilling any of Islam’s great objectives is contributing to its implementation. Equally, any 

state which is responsive to its population—whether consisting of Muslim majority or 

minority—is already contributing to the implementation of Islam. 

 Finally, this conception deemphasizes the question of hudud, although it could never 

entirely resolve it. No serious Islamists could question their binding nature, which is established 

by Qur’an, Sunna and long-term consensus. Hudud thus remain a partial problem, even with this 

broad and relativist concept of Shari‘a . What this conception, however, fully resolves is their 

placement as the condition sine qua non of Islamist participation. In other words, politics is 

required, possible and is Islamically rewarding, even if the implementation of hudud has to wait. 

The discourse emphasizing the centrality of hudud or any other less serious aspects of Shari‘a , 

whether advanced by other Islamists or opponents should now be regarded as a product of 

ignorance or otherwise an intellectual sabotage.    
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Figure 1: Categories of Prophetic Acts 
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Figure 2: Distinction of Spheres 

 

 

 

 

 

 

 

 

 

 

 

Religion
Civil 

issues



338 
 

Figure 3: Area of Convergence 
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Figure 4: Human Mediation of Religious Texts 

 

 

 

 

 

 

 

 

 

 

    

 

 

  

 

 

 

 

 

 

Religious texts 

Qur'an and Sunna    

Concepts, ijtihad 

regulations 

Reality 

Induction & deduction 

Authenticity verification 

methods  

Outcome 

-  

- 

- 

_ 

_ 

+

+ 



340 
 

CONCLUSIONS 

The previous chapters have provided a historical textual analysis of the development of a 

new trend in Islamism in the Arab world. They have also closely probed the discursive strategies 

and tactics which the leaders of this trend employed to situate themselves within the Islamic 

legal tradition, while proposing a systematic re-interpretation of the primary legal sources, 

promoting a thoroughgoing reading of the formative period of Islam and fashioning novel 

juridico-political perspectives. Through a survey of Arabic sources, from the dawn of the 20th 

century to the present, the chapters pursued both a diachronic and synchronic analysis, exploring 

events and texts for palpable shifts and leaps in juridico-political ideas. It was clear from this 

survey that key shifts in juridico-political thought have taken shape in the context of four critical 

moments in the modern Arab history. The first of these was the initial encounter with Europe, a 

moment that brought both a deep sense of angst and self-doubt. This was the period when the 

military prowess of the West, its economic and cultural ascendency unsettled centuries of the 

Muslims’ sense of invincibility and disturbed— as a consequence— the assumptions which 

undergird that feeling.  

The wide-ranging and nagging questions, which would continue to force themselves on 

the Muslim mind, and the comparative perspective which became, as a result, essential to any 

evaluation of history and ideas, have particularly focused on political institutions, their 

philosophical underpinnings and historical evolution. As the initial European military, economic 

and cultural assault turned into a full fledging colonial project, leading in one of its many 

profound impacts to the abolishing of the caliphate, Muslims’ relation to their governing 

institutions and the juridico-political ideas which legitimated them was dealt a further blow. 

Expectedly, this intensified the sense of crisis, engendering various attempts to defend these 
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institutions. The aftermath of this seismic event has also witnessed a push in the opposite 

direction. Unlike the defensive posture of the majority, some questioned whether the institution 

of khilafa itself warranted such nostalgia. ‘Ali ‘Abd al-Raziq was one prominent scholar who 

took this position, defending his unorthodox views, with arguments and rationales from within 

the Islamic legal culture. This constituted the second shock. Although ‘Abd al-Raziq’s arguments 

did not gain saliency and were in fact swept aside both by the flood of intellectual and emotional 

treatises in the subsequent period, their modes of questioning opened an avenue in Islamic 

discourse— which although had hitherto been unthinkable, has henceforth become difficult to 

overlook.  

Beyond the discursive field, the abolishing of the khilafa, provoked pragmatic efforts to 

stymie the decline of the authority of indigenous political and cultural norms and to reconstitute 

the fragmented Islamic political body. While these efforts aimed to recuperate measures of the 

past, if not the status quo ante itself, by living Islam in the post-caliphate world, it implicitly 

legitimated the emerging national juridico-political structures. Of these efforts, the most wide-

ranging and enduring were those pursued by the Muslim Brothers, whose founder gave novel 

expressions to a blend of the juridico-political ideas populated by scholars as such the reformers 

Muhammad ‘Abduh and Rashid Rida, and (in a more selective fashion) the lawyer ‘Abd al-

Razzaq al-Sanhuri. Although these ideas attracted a sizeable following, the revivalist school was 

to face a third and significant shock, as its popular rise placed it on a collision course with the 

state.  

Ultimately, a clash ensued (1950s-1970s) between the revivalist project, supported by the 

articulate members of the Arab conservative class, and the ethos of the state and its 

‘modernizing’ elite. Although the material balance was in favor of the latter, it were the 
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revivalists who would eventually emerge triumphant, but not without some transformative 

challenges along the way. The policies of forced secularization religiously pursued, at different 

intervals in the post-independence period, by the Arab regimes radicalized some in the revivalist 

camp. Radicalization was commensurate with repression, both in its physical and discursive 

violence. The radicals within the revivalist camp reciprocated not just with violence, but with 

takfir—a discursive tool of othering in Islamic legal culture. In their eyes, or at least in the eyes 

of their articulate members, it wasn’t just the state actions that were Islamically questionable. 

The state’s own structures, their philosophical, juridico-political and economical underpinnings 

are antithetical to the Islamic worldview. Scattered critiques of this nature, emerging from within 

and without Arab prisons, reflecting echoes of similar feelings of alienation with the modern 

state project in the sub-Indian continent, were given a powerful theoretical formulation by 

Sayyid Qutb— a man who was pushed to the extreme and ultimately to martyrdom by the 

totalitarian and, in hindsight, calamitous policies of Nasser. 

  The notion of hakimiyya, the libel of jahiliyya and other similar discursive devices, 

which these radicals used to express the inimical relationship between what they cherish as the 

indigenous message of Islam and the exogenous assault of modern ‘polytheism,’ would have 

conspicuous impacts, including the persistent perversion of jihad, and its immense allure to some 

Western scholars. Less exciting, certainly less noted, are the quiet albeit transformative, impacts 

of these Qutbian intellectual exploits. Beyond the passion of converts, Qutb’s hakimiyya forced 

those Islamists who were neither ready nor willing to convert to a template of socio-political 

reclusion (‘uzla), not just to refute the notion but to progressively build the discursive 

foundations for what had hitherto been a de facto political sojourn in the modern.  
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The first step in this direction was the work of Hasan al-Hudaybi, a man who succeeded 

the founder, Hasan al-Banna, to the post of the General Guide of the Muslim Brotherhood. His 

book, Du‘at la Qudat (preachers not judges), sought, not only to acknowledge (what Rawlsss 

calls in Political Liberalism) burdens of judgement, but to suspend active political judgement 

altogether. As preachers, good Islamists could afford neither to issue a definitive sentence on the 

Islamic status of the regimes they work under or the societies they live with, nor retreat to 

isolation. They conceived of their role as that of shaping and fashioning the subjects, within the 

rubric of the nation-state, within the legal and political constraints of its rulers. As Hudaybi came 

to argue, this approach is not just a matter of convenience, but rests on Qur’anic, sunnaic and 

usuli grounds. This direction of inquiry marked a significant intellectual turn, which laid the 

foundations for the subsequent engagement with notions of political sovereignty and 

Islamization of the public sphere in the age of liberal politics.  

This intellectual turn, which coincided with conducive shifts in local and regional politics 

(for example, the devastating defeat of 1967 and the subsequent rapprochement with Gulf states), 

allowed the Islamists to preach with little hindrance and with the help of a growing share of 

petrodollars. These funds, along with access to mass printing, accrued from widening ties with 

institutions and personalities in the Gulf crusading to reverse the sweeping encroachment of 

subversive leftist materialism. The outcome of these efforts was the Sahwa, a sharp and 

widespread rise in religiosity and religious perspectives in cultural, social and political milieus.  

Sahwa was no doubt a triumph for the revivalist platform, but one that was quite 

amorphous. Within the cacophony of Islamist voices, which dominated the Arab cultural scene 

in the 1980s and 1990s, there was no clear direction, nor a rallying cry beyond promoting the 

visibility of Islam. Salafi preachers, Ikhwani intellectuals and Sufi masters and disciples have all 
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competed to further Islamic discourses, practices and techniques of self, offering diverse ways of 

relating to, and living, Islam. These enterprising agents of Sahwa had to work with and against a 

growing number of former secularists who have fully or partially converted to the revivalist 

agenda, but who have—because of their experience and educational upbringing—brought new 

perspectives and challenges to the internal religious debate.  

The vortex of debates, which typified the period, and the wide engagement with the 

public had some transformative impact. The Islamists who had, a decade earlier, contemplated 

leaving the socio-political life and the cultural arena behind, in fear of partaking in the life of a 

jahili society of polytheists, and retreating to the comfort of their closed groups, have become 

contented swimmers in the currents of that very jahili society, albeit ones keen on its 

transformation.  This has an evident democratizing effect. As preachers, the Islamists had to 

participate in an extended Islamic discourse, where not all the producers nor most consumers had 

traditional upbringing. This increased the range of subjects and approaches admitted to these 

debates.  

This engagement with the diversity within their social milieus sharpened the Islamists’ 

awareness of the ‘burdens of judgement.’ It was longer possible, within the cacophony of ideas, 

for any one party to assume there is a monolithic view of Islam, much less of the grand values of 

the universe such as the truth. As preachers, the Islamists had begun to grasp the futility of 

attempting to create an in foro externo Islamic worldview through the coercive levers of state 

power. For those who dreamt of a successful political platform or even a much grander plan of 

civilizational unity, the search had to focus on finding legal and discursive elements to construct, 

through mass education, print and other media, an in foro interno vision.  



345 
 

This search would lead to various initiatives dedicated first to the use of Sunna to resolve 

the traditional ikhtilaf characteristic of legal scholars. But since Sunna was itself more diverse 

and conflictual, especially in its invocations in practical juristic applications, there was a trial to 

read Sunna through fiqh. This experiment led to the emphasis on legal theory, as a possible 

interpretive philosophy, which may harmonize divergence within both fiqh and Sunna. However, 

legal theory had its own conflicts as it relied on different schools’ methodologies and on an 

inordinate number of legal maxims. It was therefore ill-suited to resolve the conflict.  

Yet, a branch in legal theory, which had remained marginal throughout Islam’s legal 

history, appeared to have the potential to offer a more consistent, internally cohesive framework, 

which cuts across all legal indicants. This subcategory is maqasid, a philosophy which glues 

together all legal indicants, with known and unknown contexts, to the Lawgiver’s aims, both 

creational and legislative. Maqasid, now functioning as a device for normative evaluation of 

texts and their interpretations, derive its justificatory foundation from the claim that it organically 

emerges from the most comprehensive inductive reading of primary sources. If revelation is 

deliberative, as most Muslims believe, and if the goal of reading divine texts is to understand and 

fulfill God’s objectives, then a summative reading, which establishes, beyond doubt, certain 

universals, as the Lawgiver’s most central aims, must indeed be the worshipper’s sole recourse to 

ensure the concordance between his acts, his legal intentions and the legislative and creational 

aims of the Creator.  

Armed with limited and schematically ordered universals, the worshiper stands in a more 

advantageous position, with a better legal sieve to browse through legal injunctions, determining 

their contexts and evaluating their contemporary relevance. Specific legal injunctions 

(particulars) whose practice are clearly in conflict with one of the universals are evidently 
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dispensable, for now, or for good. Asking how they were legislated and to what effect is perhaps 

warranted but only as a legal curiosity of secondary value.   

The initial interests in the maqasid coincided with the advent of liberal politics, a new 

path in the Arab political life. The Arab autocrats who had come to power through coups and had 

maintained their grip on it with an iron fist, introduced limited liberalization during the decade of 

the 1990s. This allowed some freedom of press, of assembly and limited electoral contests. The 

Islamists who had acted as preachers were soon able to act as politicians, establishing their press, 

forging political alliances, ultimately organizing their parties and fielding their own candidates. 

Despite the democratizing environment of Sahwa, there were very few Islamic legal treatises on 

electoral politics. Those who joined, in the name of Islam or in the name of convenience, had to 

resort to ad hoc arguments to justify their entry, mostly as a necessary tactic to stand against 

repression.  

The discursive revisions over the previous periods have only gone so far to establish a de 

jure recognition of the existing nation states—mostly as others—and authorize preaching under 

their aegis as the Islamists’ only option. There were no discussions about whether one should run 

for elections, appeal to the masses without distinction, use all his means to ascend to power, or 

restrains from all the above. Far removed from the discussion was, of course, any mention of the 

legal ramifications of an unlikely Islamist rise to power. These issues had now to be debated. Not 

only did the Islamists found themselves legally unprepared and quite confused by the process, 

their activists were under increasing pressure to show that their interest in elections and other 

regalia of liberalism is not temporary. 

While most Islamists, who preferred engagement over confrontation with local regimes, 

chose a reactive approach, scrambling scattered justifications in the face of exogenous pressures, 
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a contingent elected to explore more systematic Islamic validations for a thicker commitment to 

liberal politics. While the notion of shura has been invoked as a recurrent theme, it has proven its 

limited utility. This was in part because of its generic nature, and limited application throughout 

history. Both features allowed Salafist polemics to argue that shura has always been an optional, 

nonbinding, practice. A ruler must consult but he is not bound to go with the majority. In the face 

of this hurdle, the new generation of Islamists would pursue two-pronged approach to the 

question of democracy, one where Shura is disentangled from its historical application, 

especially its association with the ahl al-hall wal-‘aqd.  

Deploying maqasidic reading of texts, these Islamists argued that the community, not a 

certain group of elites, were the recipients of the commandments. The centrality of the general 

Muslim public is clear in that all Qur’anic injunctions of legal or moral implications either 

directly addressed the believers as collective or the Prophet as a leader. This means that all 

subsequent political leadership, including the undefined group of ahl al-hall wal-‘aqd, is 

derivative, and its role is to facilitate the communal work to further divine aims. While it has no 

fixed modality, shura is a central method to carry out public deliberation, to ensure inclusiveness 

and representation. To argue that it is obligatory as a process but not binding as a finality is to 

presume a presence of a commandment with no aim. This goes against the purposive nature of 

the divine message. 

But the matter goes well beyond shura. The idea that the Muslim leader must be a caliph, 

and that he must be appointed in a specific way has neither textual nor rational grounds. The 

caliphate was an Islamic mode of governance, imposed by the dictates of time and known forms 

of political organization. It was a form of ijtihad, a juridico-political invention to further the 

central aims of Islam. Whoever rose to power through the model had no authority independent of 
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what was delegated to him by people. His legitimacy ensues, in the generic sense, from the 

legislative imperatives of, but only accrues to him as a person through a community mandate. 

The source of his legitimacy is human, while the source of legislation is divine either in toto or in 

part through mediation. Governance thus understood is more about its objective, its inclusiveness 

and its justice. Governance thus defined is a human endeavor, which should and must be 

enriched by adopting and coopting any modality of governance which would improve its 

efficiency in fulfilling its aims. Government, thus imagined, is led by fallible men, who possess 

no inherent sanctity. Their accountability before God on the Day of Judgment does not exempt 

them from being held to account in this world.  

An overlapping consensus 

It would be instructive now to invite Rawls’ notion of overlapping consensus, not only as 

a background to assess the extent to which this Islamist notion of rational state is congruous with 

liberal notions of political justice and stability. It is further instructive because it allows one to 

examine the degree to which Hallaq’s critique of the modern nation-state is reflective of the 

moral basis of liberal politics. Rawls is not only an influential philosopher of ‘liberalism.’ He is 

also a liberal who recognized that comprehensive moral doctrines, especially those with 

metaphysical dimension are not only impossible to push over, but their extinction is not essential 

to pluralism. This recognition had some formative impact on the evolution of Rawlss’s notions 

of justice and public reason.  

In his attempt to theorize a political and philosophical foundations of a just society, John 

Rawls attempted at first to build the case for a comprehensive notion of liberal justice, which 

would naturally garner the support of a constant majority. In his A Theory of Justice, Rawls 

advocated the notion of ‘justice as fairness’, a state of a perfect socio-economic and moral order. 



349 
 

Rawls posited that since in any given society, citizens already occupy different socio-economic 

positions and have communal and personal biases, the only social contract, which can guarantee 

a fair and convincing notion of justice is one negotiated by members who have defaulted to an 

‘original position.’ The original position, is the situation in which the contracting members live 

behind a ‘veil of ignorance’ in respect to their biases. Under the bliss of ignorance, the ideas, 

principles, wealth and power-sharing schemes, and social and moral values on which these 

individuals converge is the embodiment of ‘justice as fairness’. This conception cannot be based 

on a specific comprehensive doctrine. In fact, it must stand independent of any such system. The 

process of arriving at this notion must be free of coercion, too. 

Rawls—as his later works demonstrate— realized that there are issues, beyond the 

artificial nature of defaulting into an original state, which his theory must resolve. For this 

‘justice as fairness’ exercise to work, one needs a stable, homogenous and well-ordered society. 

A society of this sort is rare in modern nation-states. It is even rarer in liberal democracies, the 

context most optimal for such notion of justice. Most nation-states are diverse, ethnically, 

religiously and ideologically. All these aspects preclude an uncoerced convergence on a 

comprehensive notion of justice, covering a wide range of social and moral issues. In any given 

state, there are people who already embrace world views established by comprehensive 

doctrines. Given the burdens of judgment (i.e. divergent life experiences, fluidity of concepts, 

assessment of facts and incompatibility of values), Rawls realized that—in the absence of 

coercion—people would arrive at different conclusions. This creates both legitimacy issues and 

stability issues.  

In his Political Liberalism, Rawls revised his notion of ‘justice.’ Instead of seeking a 

grand philosophical liberal theory of justice, Rawls was content with a miniaturized notion of 
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justice, restricted to the political domain. To build this notion, people do not have to start from 

hypothetical ‘original position.’ All is required for this new concept is to present a freestanding 

notion of political justice, one which people of different worldviews would be willing to endorse 

for reasons intrinsic to their respective doctrines, for pure public reasons. A freestanding notion 

of justice has three central features. Firstly, it is a moral concept but one limited to the political 

realm, to the basic structure of the public organizations. Secondly, this notion presents itself 

neither as an addendum to an existing comprehensive doctrine, not as an independent one. 

People should not expect it to provide meaning for their existential questions. They could cling 

to those furnished by their respective comprehensive doctrines as long as they do not preclude 

the central concepts of this freestanding view of justice.  Thirdly, this freestanding notion is 

translated in certain key principles, central to any democratic culture.  

 Here Rawls’ deploys two important concepts that are central to this conception and to its 

stability: reasonable people and reasonable comprehensive doctrine. For a freestanding notion of 

justice to be legitimate and stable it has to continually enjoy the support of a majority of 

‘reasonable’ citizens. Reasonable citizens are people who embrace reasonable comprehensive 

doctrines. Reasonable doctrines are those which either accept or, in the minimum, do not conflict 

with basic notions of human liberties. Reasonable citizens support has to rest on in foro interno 

judgment. The litmus test of stability is thus whether social actors, who embrace a given 

comprehensive doctrine would continue to support this freestanding notion of justice irrespective 

of whether their power is increased or decreased.       

 There are some parallels between the evolution of Rawls’ ideas and the development of 

the political sphere in these Islamists’ discourses. These Islamists, who share with their other 

cohorts a strong conviction that Islam is a comprehensive religion, depart from that orthodox 
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position by differentiating—as we have seen with Sultan—between a system of comprehensive 

ideas and a comprehensive regime. The former furnishes a set of universal notions and 

objectives, whose overall furtherance is the prerogative of believers. The second signifies a 

clear-cut, ready-made program for literal translation in all spheres of human life. The first 

paradigm awards human intellectual creativity a much more expansive role. In contrast, the 

second is more restrictive.  

While the advocates of the rational state do not categorically reject all forms of literal 

interpretation, and do in fact recognize the value of maintaining a strong affinity to texts, they 

contend that texts were hardly unanimous, neither in style nor in substance, in their treatment of 

all aspects of life. The public sphere is where texts are thin on details and thick on concepts. The 

opposite is true in respect to personal morality or religious rituals. These Islamists believe that 

there is a profound lesson to be learned from this variance in discourse. Even though the 

application of the maqasidic interpretive approach permits a general rationalization of Islamic 

religious discourse and praxis, its applications must mirror this uneven textual distribution. In 

other words, the maqasidic interpretive approach brings greater rationalization to the public 

sphere. The rationale for this approach is clear. The textual silences implicitly acknowledge that 

morality in the political domains is associative, and cannot be constructed solely from detailed 

list of a priori conceptions.  

As a space of convergence, the public is a site of negotiated outcomes. The need for 

negotiation stems not just from the divergence between the interests of the parties, nor simply 

from their conflicting world views. It is also imposed by exogenous material constraints 

(availability of resources, means and power differentials) which may place the drive for survival 

or dignity against the demands of moral consistency. Negotiations to establish, in the sphere of 



352 
 

masalih,  a reasonable consensus (contingent and temporary or independent and freestanding) is 

premised, in both cases, on a precarious balance in relationship to doctrines. It assumes the 

absence of the intervention of comprehensive doctrines, yet presumes and expects their 

endorsement, as necessary for its continuity. Yet, the overlapping consensus, in these Islamists’ 

rational state paradigm, rests on a broad Islamic conception of good and justice. In contrast, the 

liberal freestanding conception is based on the basic tenets of liberalism. This means that— in 

comparison— the Islamists’ overlapping consensus is internal in its initial phase, although there 

is a potential for a more open and diverse overlapping consensus. More importantly, while the 

two may not meet at every juncture, neither demands lack of adherence to comprehensive moral 

views beyond the proper boundaries of politics, nor precludes their formative influence within 

them. 

Even though the perceived impact of a moral compromise within the political sphere (the 

conduct within whose boundaries are already subject to a moral consensus on perception of 

justice and good) is not determined by the effective and affective aspects of moral conditioning 

in the private sphere, it can be clearly offset by it. The subject does not only negotiate the 

construction of a freestanding view of justice within and beyond the pure sphere of politics (i.e. 

through the work of civil societies, press, religious institutions and other non-political 

associations). He often contributes to the constitutive discourses emerging from these very 

institutions.  

The implication of this to Hallaq’s argument is evident. Even though there is a measure 

of utilitarianism in both conception in the political sphere—certain aspects of which no doubt 

caters to the corporeal--the stability of freestanding consensus necessitates the adherence to 

certain values and to their justifications. The limited nature of the overlapping consensus on the 
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political scene, leaves vast spheres for self-formation in secular, religious or other fashions. In 

other words, even if one is to assume that rabbaniyya— in the way Hallaq’s conceives of it— 

stands on an oppositional relationship to this political freestanding, it would still find a wide 

sphere to nurture and be nurtured. 

A theory of preponderance: rationality and legal continuity 

The use of maqasid, the overture to liberal politics, and the choice of gradualism all rests 

on, and is manifested in, a new legal epistemological comportment. This epistemological 

comportment is the stress on the rational restorative mission of fiqh. This comportment is based 

on the belief that while some elements of traditional Shari‘a   may become difficult to 

reconstitute in the journey of life, all will not be lost. To establish the theoretical foundations for 

this belief in the modern world order, Raysuni developed his theory of approximation and 

preponderance, Nazaritayyatu al-Taqrib wa al-Taghlib wa Tatbiqatuha fi al-‘Ulum al-Islamiyya. 

This theory is central to understanding the Islamists’ investment both in the pursuit of a rational 

legal frame and stressing its lineage to classical Islamic legal postulations.  

In this theory, Raysuni turns the Islamict practical resolution of the question of certainty 1 

into a workable framework to continue to march in the present, when doubt or despair may 

otherwise confound Islamist social agents. In Nazaritayyatu al-Taqrib wa al-Taghlib wa 

Tatbiqatuha fi al-‘Ulum al-Islamiyya, Raysuni does not claim to invent a theory, but to simply 

                                                           
1 The doctrine is known ghalabat al-zann. Muslims legal scholars believed that this world is not a place where the 

Truth can be fully, and unquestionably known. But they also believed that— even though one can never be fully 

certain of anything in this world— one must not forsake knowledge. When there is a preponderance of evidence, the 

truth of a proposition must be accepted, even if some doubt remains.  In other words, in the same way that 

knowledge has to be established by evidence, doubt should also be expected to provide his where preponderance is 

in favor of knowledge. Al-yaqin la yudfa‘ bi al-shakk (اليقين ال يدفع بالشك certainty must not be forfeited because of 

doubt) goes the legal maxim. The epistemological concern is that doing so nurtures an incurable debilitating habit of 

doubt.  
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present a sustained argument that a summative examination of Islamic legal sources and major 

trends in Muslim legal history reveal a general legal theory. The essence of this theory, 

according to Raysuni, is that “it is permissible, in fact obligatory for [a Muslim legal scholar]—

when absolute certainty is wanting—to abide by what the evidence suggests, what rules hint at, 

and what available means permit in a manner that approximates legal certainty or whatever most 

optimally resembles it. If approximation is out of reach, then a resort to preponderance is 

necessary.”2  

Preponderance here is not simply about the number of legal scholars or arguments 

supporting the permissibility of a certain act, but rather what is more in conformity with the 

overarching Islamic aims (maqasid), taking into account knowledge derived from social practice 

and scientific progress. Raysuni is keen to point out that this is not entirely a utilitarian view, nor 

is he simply taking the notions of masalih and mafasid to be self-evident to man. However, when 

there is legal uncertainty, and when taqrib fails to provide a satisfying solution, taghlib (which 

means here what appears to the legal mind to be more probabilistically true and more congruous 

with the legal aims of the Legislator) provides a legal solution. Taghlib works in some legal 

cases as a system of prioritizing between masalih (personal or community interests), when the 

pursuit of two or more generates conflict.  Relying on the opinions of two medieval legal 

scholars (al-Qarafi and al-Shatibi), Raysuni doesn’t see masalih (interests) and mafasid (harms) 

to be separate categories, but inherently tied in a continuum, where a maslaha (sing.) could only 

be known as such through a process of taghlib; that is, by concluding that the harm—in both 

long term and short term— would be outweighed by the inherent good on both terms.  

                                                           
2 Raysuni, Nazriyyat al-Taqrib wa al-Taghlib, (Cairo: Dar al-Kalima li-tawzi‘ wal-nashr, 1997) 9. 
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Raysuni prefers al-Shatibi’s opinion that masalih are neither self-evident, nor per se 

contingent on clear textual stipulations. While Qarafi and many other scholars look at the 

masalih from a primarily Islamic legal (essentially textual) prism, there is a positivist empiricist 

tendency in Shatibi’s viewpoint. “This world has been based on a blend of the two sides 

[masalih/mafasid]. Whoever tries to extricate one [unadulterated] side will fail. This matter 

depends on experiment.”3 Raysuni categorically rejects the Ash‘ari position that masalih become 

masalih only by virtue of textual or otherwise preponderant legal injunctions. In the same vein, 

he also refutes the notion that acts cannot be described as good [hasan] or ugly [qabih] without 

the basis of religious stipulations. He asserts that husn and qubh could be established by reason 

independent of legislation. 

Raysuni goes further to warn against the idealistic readings of some modern legal 

scholars of Islamic law. To him, it is the positivist empiricist approach alone, which always 

allows one to distinguish between masalih and mafasid. A proper legal examination of the 

necessary means to achieve masalih may award these means themselves statuses of masalih, 

irrespective of the legal perception of these means when viewed independently.  

Raysuni stresses that the maxim the “end doesn’t justify the means” is a sound proverb to 

use for general moral exhortations. In fiqh, however, things are not as clear cut: “a close look at 

the legal rules or the principles of ijtihad pursued by our legal scholars would reveal that they are 

unquestionably premised on the view that the maqasid (overall aims) impact the legal views of 

the means to achieve them. The goals also impact the legal perception of behavior.”4 Raysuni 

                                                           
3 Shatibi as cited in Raysuni’s al-Taqrib wa al-Taghlib, 334. 

4 Nazariyyat al-Taqrib, 432 
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criticizes the tendency of many scholars to forfeit masalih in fear of adopting the infamous 

maxim, the end justifies the means. Muslim scholars, he stressed, should not give into naïve 

idealism in order to avoid being seen as utilitarian.  

It is important for Raysuni— as he discusses his theory— to show that in the realm of 

Hadith, as well as in fiqh, preponderance has always played a role in strengthening the legal 

weight of a given argument. Consensus, which is a key source of Islamic law, is itself a status 

reached through two separate processes of taghlib. The first is the process of establishing which 

legal opinions are worth considering and which are not. The second is the question of what and 

how many of the accepted legal opinions constitute a consensus. This process entails both 

quantitative and qualitative weighing of legal evidence.  

The same process, Raysuni believes, has wider legal and political implications, especially 

for the question of public legislation, the selection of political leadership and the constraints 

placed on its legal decision-making capacity. As a climax to his theory of al-taqrib wa al-

taghlib, Raysuni devotes the last chapter of his book to address the question of al-aghlabiyya 

(majority), which has traditionally been the bone of contention between the opponents and 

proponents of democracy within the Islamist camp. Having established that taghlib is a key 

aspect in Islamic legal thinking, Raysuni proceeds to show the fallacy of the claim that the 

majority is by necessity errant—a claim held by many Salafists and often buttressed by many 

verses of Quran—and hence cannot be trusted to choose the political leadership.5 He argues that 

                                                           
5 Raysuni responds here to arguments from a number of intellectuals such as Hasan Huwaydi, Isma‘il al-Kilani, 

Mahmud al-Khalidi. The latter has a monograph dedicated to refuting any Islamic basis for accepting democracy. In 

fact, in one chapter he alleges that there is no good human rationale for choosing democracy. Mahmud al-Khalidi. 

Naqd al-dimiqratiyya (Beirut, Dar al-Jil, 1984). Raysuni focuses his refutation on a chapter of this book entitled 

“hukmu al-aghlabiyya laysa mi‘yaran li al-sawab” [the rule of majority is not a measuring rod for truth]. Hasan 

Huwaydi, who is not himself a Salafi, but a former leading figure of the Muslim Brothers, shared and promoted 

shura as an alternative to democracy. More relevant to Raysuni’s conversation here, Huwaydi believed—in 
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the opposite is true. The evidence from the Quran and the Sunna both indicates that the greater 

the majority, the less likely is the error. This could be inferred not just from the stress on the 

value of shura, nor simply from the stress on consensus as a legal source, but also from the fact 

that the Prophet deemed the unity of the umma to be infallible, ma‘suma. 

Although the majority of Muslims is generally less likely to err, ‘majority’ is not always 

an open concept. While popular majority, or the majority of people’s representatives should be 

the basis for choosing political leadership, legislation is bound to be the work of a recognized 

majority of legal experts, not by popular sentiment. But neither in politics, nor in legal matters 

should whoever is in charge act without shura, even if he came to office through a majority 

approval. Despite the importance of the concept of majority, certain legal issues are fixed and 

hence are not subject to any kind of consultations, except perhaps in the manner of applications. 

For example, legal matters with certain legal force, such as hudud, are not subject to human 

ijtihad and hence outside the influence of majoritarian views, whether of legal experts or of the 

masses.  

Critics of maqasid: altering Islam or obstructing progress 

The scholars we discuss above face major criticism from two camps: the more 

progressive Islamists and liberals on one side, and the more conservative Muslim clerics on the 

other side. Much of the criticism at the methodological level has centered on the prominent role 

these thinkers give to maqasid. The prolific Syrian intellectual, Muhammad Jamal Barut, has 

written a sustained critique of this focus on the ‘maqasidi fashion.’ He argues that Islamists like 

                                                                                                                                                                                           
agreement with the Salafists—that the leader is not religiously bound to follow the opinion of the majority. See, 

Ahmad al-Raysuni, Qadiyyat al-aghlabiyya min al-wijha al-shar‘iyya (Beirut: al-Sharika al-‘arabiyya lil abhath wa 

al-nashr, 2012). 
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Raysuni failed to understand the significance of the rise of the maqasid in Islamic legal history, 

and have as a result hindered rather than helped the progress of Islamic legal thought. Instead of 

acknowledging how maqasid marked in their historical context a major epistemological leap, 

thus making possible further leaps in time, they insist on the continuity between classical usul of 

Shafi‘i and the maqasid of al-Shatibi.6 

 Barut contends that the search for maqasid in its early manifestations with Juwayni, and 

their more mature formulations later in al-Shatibi’s Muwafaqat was a response to a crisis of 

classical usul. Despite al-Shatibi’s cautious discussion of the importance of his work and his 

insistence on the continuity of the usuli paradigm, Barut notes a topsy-turvy development: 

“Discussions of maqasid al-Shari‘a , which typically takes in the works of usul a short chapter of 

no more than a few pages, mostly focusing on the Maliki concept of al-istidlal al-mursal, takes a 

quarter of Shatibi’s work.”7  

Barut further opines that al-Shatibi’s maqasid did not simply form another category like 

analogy, which falls under the heading of al-furu‘ al-zanniyya. They were rather concerned with 

the kulliyyat, which rise to the status of legal certainty. He acknowledges that both al-Juwayni 

and al-Ghazali had noted before al-Shatibi the importance of the kulliyyat and the systematic 

induction therefrom. However with Shatibi, the true usul are the global definitive (legally 

certain) kulliyyat, not legal techniques (such as inference and analogy) to interpret the text. Since 

Shatibi believes that “Shari‘a is premised on serving the [tangible] interests [of the community],” 

then maqasid are the first source to which all other forms of hermeneutics must be secondary. In 

                                                           
6 Muhammad J. Barut and Ahmad al-Raysuni. al-Ijtihad: al-nass, al-waqi‘, al-maslaha. (Damascus: Dar al-fikr al-

mu‘asir, 2000). 

7 Ibid, 108. 
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the final analysis, this means a secular tendency, resultant from the inevitable blurring of the 

lines between the maqasid (the global aims of the shar‘) and what the community experiences as 

good. And with further elasticity in the concept of ijtihad  (a consequence of the Islamists’ 

relentless attack on the classical establishment of fuqaha since ‘Abduh), maslaha becomes an 

individual determination. In other words, “Shari‘a  becomes maslaha and maslaha becomes 

Shari‘a .”8 

But Barut believes that this tendency of the maqasidic approach to further secular notions 

has been stifled starting from the 1920s by the very people who claim to follow the school of 

Muhammad ‘Abdu—the Muslim Brothers. Barut suggests that the school of the Brotherhood has 

a shallow engagement with maqasid, progressively elevating the profile of classical schools of 

Islamic jurisprudence after ‘Abdu and al-Afghani sought to marginalize them. The result was 

further restrictions on the ijtihad and the scope of maqasidic application. The Brotherhood view 

maqasid from a narrow lens obsessed with the historical contiguity of Muslim legal sciences and 

their inextricable link to the sacred text. Barut, who cites al-Tufi’s hint that the masalih of the 

community may sometimes contradict textual stipulations, and takes that view to be consistent 

with the progression toward a more secular religiosity—diniyya dunyawiyya—believes that men 

like Raysuni have obstructed that avenue by their misunderstanding of the secular shift, which 

clearly took place with the move from Shafi‘i’s restrictive usul to Shatibi’s potentially expansive 

maqasid.9 

                                                           
8 Ibid. 

9 Ibid. 
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Although Barut doesn’t mention Raysuni in his research, Raysuni replies directly to 

Barut and through him to a number of secular Arab intellectuals who see the Muslim Brothers as 

a regressive version of the more promising reformist school of al-Afghani and Muhammad 

‘Abduh. Raysuni focuses on two important aspects, which he suggests Barut misses because of 

his limited knowledge of Islamic jurisprudence. Firstly, despite the undeniable contribution of al-

Shafi‘i to usul, it would be a misreading of Muslim legal history to restrict all subsequent 

developments in fiqh to al-Shafi‘i. The other schools, particularly the Hanafis and the Malikis, 

maintained their own methodologies. The open atmosphere of intellectual freedom in the early 

centuries of Islam inspired a debate between all schools and prominent independent scholars, and 

all those debates influenced the course of Muslim legal history10.  

Secondly, whether it was Juwayni, al-Ghazali or Shatibi, no Muslim scholars thought his 

work marked a break with the previous intellectual developments. Most scholars, including 

Shatibi, whom Raysuni exonerates from the veiled accusation of downplaying the innovative 

nature of his maqasidic theory in order to avoid a backlash from the community, were presenting 

what they believed were further elucidations within the same intellectual and legal traditions. 

Thirdly, and more importantly, aside from the increasingly shallow and improper use of qiyas, 

which Raysuni acknowledges had ossified some aspects of fiqh, no serious Muslim scholar had 

accepted nor could have accepted that the text would or could contradict maslaha, even if the 

shar‘ is defined as a simple pursuit of the former. It makes no logical sense to say that “shar‘ is 

maslaha and maslaha is shar‘,” and then to suggest that the text could contradict maslaha. To 

say so is tantamount to saying that Shari‘a contradicts itself. The central premise of Muslim legal 

                                                           
10 Ibid. 



361 
 

scholarly debate is that the Legislator knows the interests of those He legislates for. Hence, any 

instance of seeming contradiction between a revealed text and a maslaha is either the result of a 

faulty understanding of the text or a defective reasoning process to determine a maslaha.11  

Beyond the legal debate, Raysuni focuses on two central aspects of Barut’s and other 

secularists’ arguments. One is the claim that ‘Abdu and his school were simply attempting to do 

in Islam what Protestant reformers did in Christianity, as a precursor to a similar historical, legal 

transformation, freeing man from any intermediary between him and God, and eventually turning 

his attention to a purely secular notion of good. The second is the notion that an epistemological 

break is needed to be able to address the legal concerns of the present. Raysuni disagrees with 

both aspects. In his view, ‘Abdu and other reformers were not seeking to discard classical usul 

but rather wanted to reinvigorate them after long torpor. The goal was not to orient fiqh to 

worldly matters thereby asphyxiating its spirit, but precisely to do the opposite. As to the second 

claim, Raysuni states that while Islam has set no intermediary between the individual worshiper 

and his Maker, it has clearly meant for certain levels of legal knowledge to be the pursuit of 

some, not all. This is a pragmatic, not a doctrinal issue. The two are not contradictory and the 

process has no resemblance to Western history.12  

Revealing how traditional Muslim legal scholars awarded reason an expansive leeway in 

determining communal and individual interests, Raysuni refutes the charge—quite prevalent 

within secular circles in Arab lands--that reason and religion are diametrically opposed. By 

                                                           
11 Ibid. Also, for further reading of Raysuni’s response to this specific argument (text vs. interests) see, Ahmed 

Meiloud, “A Conflict Between Divine Texts and Human Legal Needs” Islamic Africa 7 (2016) 81-89. 

12 Muhammad J. Barut and Ahmad al-Raysuni. al-Ijtihad: al-nass, al-waqi‘, al-maslaha. Damascus: Dar al-fikr al-

mu‘asir, 2000. 
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insisting on the central role of reason in determining most of the masalih, seemingly giving 

accolade to the modern glorification of reason, Raysuni disentangles (what he sees as) two 

erroneous corollary claims. Firstly, one doesn’t have to discard reason when choosing religion. 

Secondly, reason cannot reign unchallenged. Some acts carry serious consequences in the long 

term, consequences which cannot be foreseen (that is, cannot be subjected to taghlib as a purely 

rational endeavor) and would far outweigh any benefits in the foreseeable future. Therefore, 

textual legal stipulations come to guide reason. Some of these stipulations (such as hudud for 

example) are permanent because the harm done by overlooking them is too pervasive and cannot 

be tolerated. (Raysuni of course excludes temporary measures to prioritize other Islamic 

obligations). Where reason is permitted to define interests, whatever harm resulting from 

mishaps of reason would remain tolerable and remediable by subsequent ijtihad.  

Hallaq suggests that this feature of restraining reason in some legal fields, which he 

identifies as key to the Shari‘a  paradigm, is not appreciated by the Islamists. Raysuni’s 

treatment of hudud—the same is true of other scholars we discussed above—shows the opposite. 

Raysuni establishes that Islamic law marks certain legal spheres as fixed, stipulating unequivocal 

regulations (hudud). But in doing so, Islamic law is not negating the centrality of reason in the 

formulation and implementation of law, but rather delineating the border between its exploitation 

and its exaltation.   

From the conservative camps, the criticism directed at these Islamists takes a different 

angle. The charge is often that these Islamists are diluting legal concepts, in a sense imbuing 

them with secular meanings unknow to previous generations of legal scholars. Haytham Abu 

Jawad’s “Ayna akhta’a al-maqasidiyyun al-judud fi nazratihim li maqasid al-Shari‘a ” is a good 

example. He charged what he called ‘The new maqasid practitioners’ (al-maqasidiyyun al-
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judud), a definition which seems to fit the Islamists we studied above, with embarking on a 

project to create a wedge between divine texts and early scholars’ understanding of them. Their 

focus on maqasid illustrates this misguided endeavor. It has essentially centered on their use as a  

tool to validate the current state of affairs, mostly particularly any effort to unite the Muslims. 

The way in which these maqasid has been deployed has reduced the political expectations of 

Muslims to the protections of the five usul, irrespective of the nature of the political order. On 

the basis of that wisdom, the nation-state has been deemed a proper context, thus weakening or 

even precluding any call to unity and khilafa.  

Abu Jawad is not clear whether this ‘perversion’ is due to ignorance or malice. He is, 

however, adamant that a global inductive reading of the Qur’an does not support the prevalent 

understanding of maqasid. Contrary to the focus on the five usul (which are a part of the 

Lawgiver’s legislative will for His servant), these usul are only one of four such universal sets of 

maqasid. These maqasid are: 1) Lawgiver’s creational aim in respect to Himself; 2) His 

creational aims in respect to His creation; 3) His legislative aims in respect to Himself; and 4) 

His legislative aims in respect to His servants. These four could be collapsed into two main 

categories. God’s aims in respect to himself and His aims in respect to His servants.  

According to Abu Jawad, these Islamists ignore not just the first category but also and 

important subcategory of the latter. God’s aim in respect to Himself is to be worshipped. All 

other aims and universal must be subservient to this. This is clear in two genres of verses in the 

Qur’an, which are quite numerous and diverse in their contexts. The first genres, of which he 

cites (Q8:39; Q9:33; Q16:36; Q48:8-9; Q51:56; Q65:12 and Q98:5), explicitly expresses this 

universal. The second genre, of which he mentions (Q2:143; Q5:48; Q11:7; Q33:72; Q47:31 and 

Q67:1&2), emphasizes that—even with hardship and against one’s willingness—that universal 
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must be upheld. These Islamists’ vision, not only overlooks the implication of prioritizing 

worshipping God, but falls into a fallacy of stressing the notion of ‘taysir’ (taking the easy route) 

to trump the second and important notion of trial. Finally, these Islamists ignore that—even 

under the rubric of God’s aims in respect to His creation (the legislative will)—there are two 

categories, not just one. These categories are also not of the same rank. God’s legislative will 

covers worldly and otherworldly aims. The latter is of the most superseding importance. These 

maqasid practitioners only look at the former. Their obsession with this subcategory and its 

placement as the epicenter undermines Islamic notions of life, in the short, and certainly in the 

long terms. Much like Hallaq, Abu Jawad insists that looking at the correct schema of maqasid 

one is left with one Islamic notion of politics, based on the exclusion of the sovereignty of other 

legal or political paradigms. 

Part of this critique, at least in its political dimension, points to the Islamists’ procedural 

separation between the Islamist politicians who engage in the political struggles and their 

religious figures who are known primary in their capacity as preachers, jurists or imams. Such 

division is often justified on the premise that, while Islam doesn’t accept a separation (fasl) 

between the religious and the mundane, it nonetheless permits—in fact encourages— a 

distinction (tamayyuz) between these two dimensions of socio-political life. This move responds 

to a background of criticism of the Islamists by their adversaries within and beyond their local 

environment. This is a criticism that never followed a clear logic. At times, Islamist detractors 

accuse them often of using religion, religious figures and symbols, as a clever, albeit dishonest 

tactic, to create an emotionally charged atmosphere unconducive to rational public debate. At 

other times, these detractors blame the Islamists’ political failure on their lack of political 

acumen.  
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More importantly, this procedure is intended to create a sense of professional 

compartmentalization, where the politicians in the anthropocentric domain are not burdened by 

the dictates of the more religiously regulated private, semi-private and communal spheres. In 

theory, while preachers, jurists and imams furnish the ethico-legal narratives of the community, 

thereby shaping the subjects, the politicians engage in a more specialized battle over the 

management of tangible, material resources of the society to meet concrete demands. Since 

praxis has as much constitutive power as rhetoric, the impact of this distinction raises 

fundamental questions, as the success and merit of many Islamists will hinge not on their 

adherence to religious commandments but on their political achievement. Even if these 

individuals are pious in their private life, the public judgment would be passed primarily on the 

anthropocentric struggle.  

One would then be justified to ask whether the rational state and its maqasidi-centric 

rationales is bound to produce a secular ethic masquerading in religious vestments because of, or 

despite, the intent of their adherents? Would the purposive, worldly pursuits of the Islamist 

politicians eclipse the work of the other Islamists in the socio-cultural and religious spheres? 

Would the preachers, imams, and other educators be able to fill the moral gaps created by the 

discard of a ‘strict’ religious discourse in the political sphere or would the Islamist rationalist, 

maslaha-driven discourse drown all moral fulmination of other Islamists?  

Time is of course the ultimate judge, but one must not overlook the complementary 

nature in which these Islamists work. One must not ignore that this liberalization on the political 

scene is premised on an expansive grassroot work of the reformist school in general and these 

Islamists’ cohorts in other spheres. The work of Muhammad Ahmad al-Rashid is a good 

example. This Iraqi Islamist thinker has written and lectured prolifically on the role of preaching 
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in paving the way for the establishment of an Islamic polity, one upholding Islamic law as a 

popular demand, not as a state imposition. His writing focuses on the spiritual nurturing of both 

the subjects and the leaders of the Islamic state. He probes how the affective and spiritual aspects 

of the teacher-disciple relationship could generate a model, even on a small scale for how 

activists coalesce around the cause and how they project it. This focus on the affective is meant 

not only to strength the bond between members chosen to lead and members choosing to follow, 

but to defuse the attitude produced by the modern educational model, where acquiring 

knowledge is emptied of spiritual significance and saturated with worldly motives. Modern 

learning doesn’t only detach the individual from ‘things’ learned beyond their utilitarian value, 

but also deprives him of the potential depth of interpersonal ties inherent in and possible within 

the learning environment.  

Rashid, like many other Muslim preachers, is more concerned with the acquisition and 

transmission of Islamic teachings, especially to shape minds and souls of future subjects of the 

Islamic state. Rashid’s recent work, al-Nafs fi tahrikiha lil hayat (The Soul as it shapes life), 

which engages most of the questions posed by modern life styles and ideas, seeks to promote 

‘true’ Islamic notions of the self to literally ‘invent’ a new subject: “it is within reach for each 

preacher to invent a breed of men exactly as some people register their invention patents.”13 For 

Rashid, what is essential in traditional Islamic sciences is tarbiyya (self-cultivation—no 

contradiction with Hallaq’s rabbaniyya). That dimension is missing in modern institutions 

transmitting Islamic knowledge. The ‘modernization’ of traditional institutions of learning has 

turned Islamic sciences into simply other subjects of learning. This move has diminished the 

                                                           
13 Muhammad A. Rashid, al-Nafs fi tahrikiha lil hayat (Beirut: Dar Ibn Hazm, 2010), 6. 
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constitutive aspect of Islamic teachings and broke the affective linkages between teachers and 

their disciples, and between these two and their social environment. This has ultimately 

contributed to equating Islamic scholars to doctors of law, who are approached only to resolve 

legal problems, not as role models or spiritual illuminati.  

In the educational process that Rashid advocates, preachers and their students don’t 

simply exchange knowledge, but mutually reinforce each other’s interiorization of it. Disciples’ 

respect for their teachers is not simply a reflection of institutional decorum, or something 

ordained by the pursuit of a shared cause per se. It primarily stems from the fact that teachers are 

constituted by what they teach. This process also shapes disciples’ personalities. The atmosphere 

of reverence, of patience, and of gratitude and of deference to teachers functions as lessons in 

leadership comportment, rather than in acquiescence. Rashid believes that the lack of leaders is a 

central problem facing the Islamist project, and this defect has a direct link to the receding 

Islamic educational model, where the focus is on self-cultivation, not erudition.  

Understandably, much of Rashid’s concern in the educational realm is the refinement of 

certain understanding of self, of life, and of God. Proper understanding of these is key to 

developing the technologies of the self, such as being humble, steadfast, stoic, forgiving to 

brothers, autonomous in spirit, communal in work, and God-conscious.  By insisting on this 

paradigm of educational interaction, Rashid is not presenting a rubric to transform the 

educational system, although the philosophical and educational insights which he presents on the 

span of over 300 pages in his book, al-‘Awa’iq, and addresses in different form in other works, 

carry all the hallmarks of educational philosophy. Nor is Rashid simply trying to generate a 

reverent, world-renouncing Sufi cult. This is a rather forward-looking strategy to engage the 

secular environment with less bombastic, but imposing examples of technologies of the self: 
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“The Islamic call would only meet success when it recognizes this fact…making sure to deploy 

to the secular field every man of resolve, a silent doer, showing the men of earth 

[secularists/ardiyyun] his steadfastness before revealing to them his eloquence.”14 It is the men 

who had interiorized Islamic ideas, who can “break the chains, deceive the deception [of the 

secular life] and continue marching guided by the inner light of a believer’s soul, climbing steps 

higher than his righteous predecessors.”15  

What Rashid preaches here is already in practice in different forms in the Muslim world, 

translated often to ambitious projects. The Institute of the Formation of Muslim Scholars 

(Markaz takwin al-‘ulama) in the Mauritanian capital, which goes now into its seventh year is an 

excellent example. The project, which is led by the polymath Muhammad al-Hasan al-Dadew, 

intends to graduate Muslim legal scholars who combines all the qualities and comportments of 

the best of traditional Muslim scholars with an excellent grasp of the challenges of the modern. It 

is important to note that Muhammad al-Hasan al-Dadew, is known to some as the spiritual father 

of the Islamists of Mauritania—the group which Jamil Mansur leads on the political scene. Both 

sides have sought to distance themselves from each other, as a part of the compartmentalization 

mentioned earlier. Jamil has been consistent in tell the press, which regularly inquires about his 

party’s relationship to Dadew and his work, that the latter is the party’s zakat to the society. 

While it is too soon to determine the impact of the Institute of the Formation of Muslim Scholars, 

it is quite clear from its rigorous admission requirements, length of training (12 years for people 

who are already scholars), and its expansive curriculum that its graduates will have a significant 

impact. It is of course too soon to speak of its replicates in the Gulf and in Malaysia, which are 

                                                           
14 Muhammad Ahmad al-Rashid, al-‘Awa’iq, 145. 

15 Rashid, al-Nafs, 6. 
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under construction, but the idea seems quite contagious. These efforts and the political views of 

the Islamists we studied above, cannot be fully understood in isolation of one another.     

It is worth noting here that the preceding observations refute Wael Hallaq’ claims that 1) 

that Islamists are unaware of the alterity of modern technologies of the self to those of Shari‘a     

and that 2) the technologies of the self, which were promoted under the Shari‘a   paradigm, are 

impossible to inculcate under the current paradigm of the nation-state.16 The works of 

Muhammad Ahmad al-Rashid and myriads of other preachers like him, demonstrate acute 

awareness of the importance of inculcating Islamic technologies of the self in the modern. These 

same technologies of the self which Saba Mahmoud has noted in her work. The primary 

shortcoming of Hallaq’s work and those of a number of other scholars studying political Islam is 

the fragmentary nature of their focus. There is no consideration of this complementary of roles 

between Islamists busied with politico-legal arrangements and their cohorts working tirelessly to 

fashion the subjects.   

In general, the version of Shari‘a  (broad, gradualist, populist and maqasid-based) which 

the Islamists hope to usher in to a state of saliency, and the version of the state—rational state—

under whose aegis they want to promote it, are not considered in Hallaq’s work. Instead, Hallaq 

deals with an ossified views of Shari‘a , an outdated perception of Islamist activism and a 

secular nation-state, as homogenous, impermeable and final. Islamist activism is premised on the 

opposite view: it conceives of the Shari‘a  s a continual process of renewal, and of the state, in 

whatever shape, as a porous temporary political frame, which presents a legal challenge, a nazila 

in sense. Although classical fiqh and legal theory addressed smaller nawazil, an immense nazila, 

                                                           
16 Wael Hallaq, The impossible state: Islam, politics, and modernity's moral predicament (New York: Columbia 

University Press, 2013)..  
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of the magnitude of a political order, could be equally tackled, even if doing so requires a greater 

legal theoretical dexterity.  
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