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I. Abstract 

This legal note will analyze the repercussions stemming from the Matter of A-R-C-G- in 

asylum law. This case allowed women who had endured domestic violence to receive asylum in 

the United States under the particular social group classification. Part I will discuss the facts and 

analysis in the Matter of A-R-C-G- case as decided by the Board of Immigration Appeals. Part II 

will analyze the particular social group classification and its evolution over time. This part will 

also compare the elements of domestic violence in Matter of A-R-C-G- to the particular social 

group requirement so as to explain how to apply for asylum under this label. Part III will 

hypothesize how the precedent set by this case could be expanded to allow women persecuted by 

gang violence to successfully apply for asylum in the United States. 
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II. Introduction 

Before the decision was handed down in Matter of A-R-C-G-, the United States was largely 

absent from the field of domestic violence asylum law. There had not been a largely precedential 

decision since the case Matter of R-A- in 1999. Interestingly, though, Matter of R-A- was not a 

case that laid the groundwork for the revolutionary decision in Matter of A-R-C-G-. Instead, the 

Board of Immigration Appeals (BIA) in Matter of R-A- refused asylum to a woman who suffered 

spousal rape and abuse because she showed insufficient evidence to suggest she was a member 

of a particular social group (McGee, 1). When applying for asylum, victims of domestic violence 

are only able to apply under the “particular social group” classification from the Immigration and 

Nationality Act. This is because domestic violence does not pertain to any of the other grounds 

for persecution (Bachmair, 3).  

The Immigration and Nationality Act stipulates that an alien may be granted asylum if that 

alien fits the definition of a refugee (8 U.S. Code § 1158). A refugee is defined as, 

Any person who is outside any country of such person’s nationality or, in the case of a 

person having no nationality, is outside any country in which such person last habitually 

resided, and who is unable or unwilling to return to, and is unable or unwilling to avail 

himself or herself of the protection of, that country because of persecution or a well-

founded fear of persecution on account of race, religion, nationality, membership in a 

particular social group, or political opinion (Refugee Act of 1980).  

The element “particular social group” is arguably the broadest category under which asylum may 

be granted and ultimately serves to encapsulate all asylum circumstances not explicitly stated. 

The burden of proof one must overcome in order to prove membership in a particular social 

group has changed significantly over the years, making it harder to bring a successful claim. 
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Throughout many cases, the BIA has struggled to clearly define a procedure immigration judges 

should follow in domestic violence asylum cases. With no clear definition, asylum applicants 

must rely on precedents set in previous cases. This proves to be difficult since there is so much 

variation among immigration judges (Ramji et al).  

 In Matter of A-R-C-G-, the BIA sought to clarify the standards against which domestic 

violence asylum cases should be analyzed. They provided a three-part test to be the basis for 

analysis in future cases. While the test may have been designed to alleviate variation in domestic 

violence asylum cases, the logic can be applied to other situations such as those persecuted by 

gang violence who share many similar characteristics with those who suffer from domestic 

violence. Like domestic violence victims, those who experience gang violence are also unlikely 

to successfully apply under any other classification. Therefore, this legal note sets out to show 

that the analysis used to grant asylum in domestic violence cases after Matter of A-R-C-G- 

should be applied to gang violence cases.  

III. Case Facts of Matter of A-R-C-G- 
 On August 26, 2014, the BIA opened the door for women suffering from domestic 

violence to be granted asylum in the United States. Breaking with its past decisions, the BIA 

reversed their previously controversial position to show that the board “now favors granting 

asylum in at least some domestic violence cases” (Bachmair, 16). This case revolved around 

Aminta Cifuentes’ horrific journey to escape her abusive husband. Cifuentes married her 

husband in Guatemala at the age of seventeen (A-R-C-G-, 389). The following years were filled 

with physical beatings and violent threats at the hands of her husband. Cifuentes endured weekly 

beatings, a burned breast from having paint thinner thrown on her, a broken nose, and rape. In 

one instance, Cifuentes’ husband hit her in the stomach so hard that she prematurely gave birth 
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(McGee, 12). Cifuentes unsuccessfully attempted to prevent the abuse from continuing many 

times. 

She repeatedly called the police, but they ignored her requests for help. The police 

labeled Cifuentes’ abuse as a marital issues and would not get involved (Corrales, 2). With her 

husband threatening increased violence if she called the police again, Cifuentes attempted to run 

away. Once she fled to her father’s but returned when her husband threatened to kill her if she 

did not (A-R-C-G-, 389). Another time, Cifuentes managed to hide herself for three months in 

Guatemala City before her husband found her again (A-R-C-G-, 389). In December 2005, 

Cifuentes escaped to the United States and immediately filed for asylum as being persecuted 

under the particular social group of “’married women in Guatemala who are unable to leave their 

relationship’” (A-R-C-G-, 388).  

The immigration judge who first heard Cifuentes’ case denied her asylum. He said she 

failed to prove she suffered persecution and he classified her abuse only as criminal acts (A-R-C-

G-, 390). The BIA, however, took a different approach to Cifuentes’ case. They formalized a 

three-part test to determine whether Cifuentes’ persecution was based upon a particular social 

group. The first prong of the test requires an applicant to have a common immutable 

characteristic “that is either beyond the power of an individual to change or is so fundamental to 

individual identity or conscience that it ought not be required to change” (Acosta, 233). The BIA 

applied the ruling from two previous cases, Matter of Acosta and Matter of W-G-R-, to affirm 

that Cifuentes’ gender and marital status satisfy the requirement (A-R-C-G-, 392). The religious 

background in Guatemala is so salient that it would be almost impossible for Cifuentes to get a 

divorce. This point is further bolstered by Cifuentes inability to receive protection from the 
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police. Any type of marital problem, no matter the severity, is only the couple’s concern and 

neither the government nor the police will interfere with its sanctity.  

 The second prong of the test entails particularity of the immutable characteristic, that the 

characteristic has “commonly accepted definitions within Guatemalan society” (A-R-C-G-, 393). 

In Cifuentes’ case, the defined boundaries of her specific characteristic are informed through 

“societal expectations about gender and subordination” and perceived restrictions on divorce (A-

R-C-G-, 393). Again, the fact that the police, as an extension of the government, refused to aid 

Cifuentes because of the marital status shows the importance marriage plays within Guatemalan 

society. Moreover, Cifuentes’ inability to permanently leave the marriage by living with family 

or escaping to a new city solidifies a woman’s expectation to submit to her husband’s will. 

  The final prong of the test demands the characteristic is socially distinct within the 

applicant’s country. The BIA defined socially distinct as being acknowledged by society rather 

than needing to be literally accepted as a formal group (A-R-C-G-, 393). There is an important 

note that evidence for social distinction must be based solely on the society’s perception of the 

characteristic and not the applicant’s observation of the society’s actions. In this case, 

Guatemalan culture of “machismo and family violence” coupled with the common failure of 

police to protect Cifuentes from her husband highlights the opinion that women are expected to 

remain with their husbands regardless of their treatment (A-R-C-G-, 394). Furthermore, there 

was an understanding within Guatemalan society that abused woman need protection from their 

husbands, as noted by governmental laws against domestic violence, but the police often refused 

to insert themselves in marital relationships (A-R-C-G-, 394). All of this evidence, the BIA 

concluded, was sufficient to show that Guatemalan society is aware women trapped in abusive 
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relationships need help to leave, but culture and societal expectations habitually inhibit such 

assistance.  

 Therefore, the BIA vacated the earlier decision by the immigration judge, finding that 

Cifuentes provided sufficient evidence to prove each element of the test. The BIA remanded the 

case to the lower court for a new decision that reflected its analysis and Cifuentes was eventually 

granted asylum in the United States.  

IV. Evolution of the “Particular Social Group” Classification 

The progression of the particular social group classification began with the end of World 

War II. Countless people were cast out from their homes and countries with little or no 

assistance. The world powers and a majority of Europe needed to devise a way to cope with the 

massive humanitarian problem. Thus, the United Nations Refugee Convention of 1951 was 

drafted in Geneva, Switzerland. The 1967 Protocol to the Convention expanded the protection of 

refugees from beyond just Europe (UNHCR). The Refugee Convention contained many 

provisions about how countries should treat refugees, the main one being a pledge to not return a 

refugee who has a well-found fear for their life to their home country (Settlage, 6). While the 

Refugee Convention created a moral obligation for the countries that ratified the treaty to protect 

refugees, it did not put any type of formal procedure in place. It is “a non-self-executing treaty” 

that becomes binding only when a country has passed laws to enforce the provisions (Bednar and 

Penland, 4). Therefore, the United States is not held to the standard created by the United 

Nations, but rather to the laws enacted by Congress and the court system within its own borders.  

To provide a more clear-cut definition and formalize a procedure, Congress passed the 

Refugee Act of 1980, which was later incorporated into the Immigration and Nationality Act. 

Notably, a majority of the wording used by Congress mirrors the language used in the refugee 
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Convention. Under the Refugee Act, “an asylum applicant must show that he or she is (1) unable 

or unwilling to return to their home country, (2) because of persecution, (3) by the government or 

someone the government cannot or will not control, (4) on account of, (5) race, religion, 

nationality, membership in a particular social group, or political opinion” (Bednar and Penland, 

2). There were also basic requirements in addition to the formal definition within the 

Immigration and Nationality Act. Asylum cannot be granted with only a showing of past 

persecution or random violence. An applicant must be able to show that the specific harm that 

they have suffered or fear they will suffer is directly related to one of the five protected grounds 

listed in the Refugee Convention (Settlage, 7). Identifying the nexus between persecution and 

one of the characteristics is crucial for declaring why a refugee must not be forced to return to 

their home country. The difficulty, however, for asylum applicants who sought protection under 

the particular social group classification was that neither the Refugee Act nor the Immigration 

and Nationality Act, nor the Refugee Convention or its preparatory, defined the limits of a 

particular social group.  

It wasn’t until 1986 in the Matter of Acosta that the BIA clarified what the particular 

social group classification actually entailed. In this case, an El Salvadorian taxi driver fled his 

home country fearing for his life (Acosta). Guerillas were beating and killing taxi drivers 

because they wanted to unsettle transportation services throughout the nation’s capital, San 

Salvador, (Acosta). In its decision, the BIA ruled that membership in a particular social group 

meant that members shared a certain immutable characteristic. They based this decision on the 

doctrine of ejusdem generis, “of the same kind” (Acosta, 223). The immutable characteristic 

must be one that the member is unable to change or should not be forced to change because it is 

so fundamental to their identity (Zambrana, 5). Because a man’s profession is something that can 
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easily be changed, the BIA felt that the particular social group defined in this case was not 

unassailable. This definition later became known as the Acosta Standard and offered future 

courts “a clear and distinct method to analyze particular social group claims” (Settlage, 10). The 

BIA then further explicitly identified what may constitute as an immutable characteristic. 

Though the category is broad, acceptable types must be innate to the person, such as sex, 

sexuality, or familial relationships (Bednar and Penland, 5). This ruling may have made it easier 

to decide whether asylum cases filed under the particular social group classification were valid, 

but the Acosta Standard failed to provide parameters for how the group must be perceived. 

The BIA was provided the opportunity to solidify its ruling on Matter of Acosta in the 

case In re Kasinga. In that case, a young Togolese woman sought asylum in the United States to 

avoid female genital mutilation, which was rampant throughout her tribe and all of Togo 

(Kasinga). Female genital mutilation not only permanently alters a female’s body, but the 

practice often causes life-threatening diseases. In its decision, the BIA stated, “in accordance 

with Acosta, the particular social group is defined by common characteristics that members of 

the group either cannot change, or should not be required to change because such characteristics 

are fundamental to their individual identities” (Kasinga, 366). The BIA reasoned that Kasinga’s 

gender and membership to her tribe are not characteristics that she can change. Furthermore, the 

desire to preserve her female genitalia is so fundamental to Kasinga’s identity that she should not 

be required to abandon that belief. The BIA relied heavily on their analysis from Matter of 

Acosta to grant asylum. This case exemplified how the particular social group definition can be 

successfully applied to applications involving violence against women. However, this case did 

not make the particular social group category entirely clear for future application.   
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 In the Matter of S-E-G-, the BIA was able to further specify the extent of the criteria for 

the particular social group classification. In this case, a young woman and her two brothers fled 

to the United States to escape recruitment by a gang known as the Mara Salvatrucha or MS_13 

(S-E-G-). The youths knew the gang had recently killed another boy in their neighborhood for 

refusing to join the gang and feared they would be next (S-E-G-). The BIA ruled that besides the 

fact that the youths failed to prove they suffered past persecution or feared future persecution, 

their particular social group definition lacked the necessary features of social visibility and 

particularity (S-E-G-). The aspects of social visibility and particularity that were once mere 

factors in determining an immutable characteristic were formalized as required elements of an 

acceptable particular social group (Bednar, 14). The BIA was essentially saying that the 

membership group the applicant is applying for asylum with must be recognized within his or 

her native country. Social visibility required the membership, in this case, “’married women in 

Guatemala who are unable to leave their relationship,” be recognized throughout society. 

Particularity more specifically meant delineation. The BIA stated the addition of particularity 

allows “the adjudicator to clearly identify who is and who is not a group member” (Bednar and 

Penland, 6). With this decision, the BIA not only clarified what it means to apply with the 

particular social group classification, but it also provided some direction in what evidence 

applicants should supply.  

 Later, the BIA took the opportunity to redefine social variability in particular social group 

decisions by instead classing it as a social distinction. Immigration judges and other courts had 

consistently misinterpreted the variability aspect to mean that the group must be physically seen 

by society. In Matter of M-E-V-G-, a case involving a young Honduran man trying to escape 

persecution for not joining a gang, the BIA explained that social visibility was meant to be 
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construed as figurative visibility (M-E-V-G-); (Settlage, 17). It was not intended to be the case 

that an asylum applicant could be easily labeled as a member of the particular social group by 

anyone who saw them. Instead, the BIA began to refer to the visibility requirement as more of a 

social distinction. This term then suggested that the particular social group need only be 

perceived to exist by society (Bednar, 2). While this case better explained the elements the BIA 

required for the particular social group classification, the decision still did not address how to 

demonstrate them, especially in the case of domestic violence.  

 It was not until the ruling in Matter of A-R-C-G- that there was any indication of what 

was to be accepted for each prong of the particular social group test. The BIA took the time to 

piece out every element needed to demonstrate the particular social group and explain what 

evidence supported each. This was important because the women who apply for asylum due to 

domestic violence don’t normally have clear-cut indications of harms like other cases. Generally, 

the harms women face are culturally or socially based, making them harder to demonstrate 

(Zambrana, 9). In this case, it was the repeated unsuccessful attempts by Cifuentes to have the 

police end her abuse. This refutation demonstrated to the BIA showed a clear lack of willingness 

by the government to stop the persecution. Moreover, the fact that Guatemala had laws against 

domestic violence in place without much prosecutorial success represented the social perception 

of domestic violence. Guatemalan society overall did not acknowledge spousal abuse as an issue. 

The use of “cultural evidence of family violence and ineffective domestic violence laws” 

ultimately influenced the determination that the particular social group was socially distinct 

(Bednar, 17). On top of that, Cifuentes’ futile efforts to leave her marriage provided obvious 

delineation of her membership in the particular social group. This directly spoke to the 
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particularity of Cifuentes’ particular social group because the BIA was easily able to evaluate 

who would meet the criterion and who would not.  

 There was, however, an area left undecided by this case and which will need further 

analysis to answer. The BIA’s ruling in the case is very specifically tailored to the plight of 

Cifuentes. The judgment only pertains to married Guatemalan women, so “the extent of its 

impact on pending domestic violence based asylum cases is still unclear” (Zambrana, 22). 

Furthermore, it is not clear how the Matter of A-R-C-G- logic might apply to other particular 

social group cases besides domestic violence.The next section provides an argument as to why 

the Matter of A-R-C-G- should be used as precedent in asylum cases from women suffering 

persecution through gang violence.  

V. Possible Applications to Gender-Based Gang Violence Cases 

The elements that allow asylum applicants who suffer domestic violence to successfully 

apply under the particular social group classification (immutability, social distinction, and 

particularity) are often found as the reasons why gender-based gang violence applicants are 

denied asylum. This harkens back to the 2008 case, Matter of S-E-G-. The BIA formally added 

social visibility and particularity as elements needed to prove the particular social group 

classification, but they ultimately denied the applicant’s request for asylum (S-E-G-). This 

method of analysis for gender-based gang violence cases should be rejected in favor of Matter of 

A-R-C-G- because the outdated analysis does not allow new facts to be easily applied.1 

It is important to note, however, that a past criminal record bars any applicant from being 

granted asylum in the United States regardless of if he or she satisfies the particular social group 

requirements. Many immigration judges will deny anyone related to gang activity under the 
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1assumption that they have committed crimes unless the applicant is able to provide explicit 

evidence to the contrary.  

 The first, and more obvious point, is that the decision in Matter of S-E-G- is 

chronologically older than the decision in Matter of A-R-C-G-. Matter of A-R-C-G- simply 

possesses a newer formulaic analysis that can be both better followed by applicants and used 

more easily by immigration judges. The structure of the reasoning, in that case, is also superior 

in that it gives specific examples of the types of evidence needed to achieve each element. 

Moreover, the asylum cases that do apply the decision in Matter of S-E-G- often use it as a 

blanket denial without actually applying the details of each new case (Frydman and Desai, 7). A 

decision that doesn’t require every new case to have individual analysis is too broad to be 

referenced without explicit support. Conversely, the format in Matter of A-R-C-G- requires 

immigration judges to acknowledge the facts of every case instead of categorically denying an 

applicant without any indication as to why. The three-part test laid out in Matter of A-R-C-G- is 

the more appropriate option to judge gender-based gang violence asylum cases against. 

 Under the Matter of A-R-C-G- test, an applicant would be required to show the 

characteristic she is applying through is immutable. Applicants apply with the label of opposing 

gang recruitment, an opinion often fundamentally based on certain fundamental beliefs. These 

beliefs could stem from deep-seeded religious or political opinions that immigration courts have 

already determined to be immutable characteristics (Frydman and Desai, 8). This point is further 

                                                
1 This argument for applying the three-part test from Matter of A-R-C-G- to women 

persecuted by gang violence is indebted to the work of Tina Zedginidze. Without the inspiration 

from her previous analysis, this note would not have been written. 
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bolstered by the fact that two of the five protected grounds already specified by the Immigration 

and Nationality Act are religion and political opinions. Asylum applicants should not be forced 

to abandon their deeply held beliefs that gang involvement is unacceptable. Additionally, gender-

based gang violence asylum cases hinge on the very fact that the applicant is a woman. Again, 

this attribute has already been found to be an immutable characteristic. Women are often the 

targets of gang violence because of their gender and the fact they are perceived to be more 

vulnerable as a subordinate class (Zedginidze, 13). A woman is clearly unable to change the 

characteristic of gender that makes them specifically targeted for persecution. Therefore, based 

on many different characteristics available to these women, gender-based gang violence 

applications satisfy the immutable characteristic standard.  

 The claim that gender-based gang violence cases fail the social distinction element uses 

flawed reasoning. In many of the countries these women are often fleeing because they are 

facing persecution because they have refused sexual demands by gang members. This makes 

these women even more vulnerable to future violence because now they have angered gang 

members. These societies know gangs even specifically target women who have refused sexual 

demands (Zedginidze, 14). Such situations make this specific subset of women socially distinct 

from the general public targeted by gang violence. Similarly to Matter of A-R-C-G-, the societies 

where this gang violence occurs exhibit a “male-dominated culture” and failure of both the 

government and the police to protect women (Zedginidze, 15). The fact that the particular social 

group classification rests on gender-based gang violence rather than domestic violence shouldn’t 

mean the same socially distinct characteristics shouldn’t apply. The same evidentiary support 

analyzed by the BIA in domestic violence cases could easily be used for gender-based gang 

violence cases as well. Ultimately, the social perception of these women is fundamentally the 
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same. Both suffer abuse at the hands of men because they are viewed as subordinates and 

extremely vulnerable. 

 Finally, the descriptions used in gender-based gang violence cases are written with acute 

particularity. Such particular social group classifications often included phrases like “sexual 

predation,” “by gangs,” “oppose such practice,” and “persons resistant to gang recruitment” 

(Zedginidze, 16). These phrases are particularly written so as to signify which people are 

members of such group and which people are not. Immigration judges could easily analyze the 

culture of an applicant to see that those phrases are both socially accepted and delineable. 

Furthermore, particular social group classifications rely on certain immutable aspects of a 

person, such a birth location or familial ties, to strengthen the particularity (Uchimiya, 42). The 

BIA has already found that these characteristics are unambiguous in general particular social 

group cases and in domestic violence cases. Thus, particularity should extend to gender-based 

gang violence cases that rely on such explicit and immutable characteristics.  

 Without even referencing any individual hypothetical facts, gender-based gang violence 

cases meets the criteria for asylum under the particular social group classification. Immigration 

courts should discontinue their reliance on the Matter of S-E-G- in favor of the new analysis 

given in Matter of A-R-C-G-. Women asylum applicants who fear gang persecution deserve the 

same chance of asylum as women asylum applicants who suffer domestic abuse. In both cases, 

women are stuck in societies that don’t appreciate their humanity and treat them as subordinates. 

Neither type of woman deserves asylum more than the other, especially since the court analysis 

can be so easily applied to both cases. It is time immigration courts reevaluate their standards of 

judging gender-based gang violence asylum cases. 
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VI. Conclusion 

Matter of A-R-C-G- was a monumental victory for women seeking asylum in the United 

States from abusive domestic relationships. The decision was the culmination of years of 

analysis and progress. Undoubtedly, the immigration circuit today is experiencing a revolution in 

the way it looks at women’s asylum cases. However, there is still much growth to be had. 

Gender-based gang violence cases do not differ significantly in the context of the three prongs 

from the Matter of A-R-C-G- from domestic violence cases, as some previous BIA decisions 

would suggest. The main aspects of immutability, social distinction, and particularity can easily 

be supported with evidence regardless of the type of persecution. More often than not, the types 

of evidence for both cases will overlap. Gender-based gang violence cases should be analyzed 

using the new logic developed in Matter of A-R-C-G-.  
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