
On Rawls's The Law of Peoples and the
Toleration of Decent Hierarchical Societies

Item Type text; Electronic Dissertation

Authors Oberdick, William

Publisher The University of Arizona.

Rights Copyright © is held by the author. Digital access to this material
is made possible by the University Libraries, University of Arizona.
Further transmission, reproduction or presentation (such as
public display or performance) of protected items is prohibited
except with permission of the author.

Download date 24/05/2023 20:32:27

Link to Item http://hdl.handle.net/10150/627723

http://hdl.handle.net/10150/627723


 

ON RAWLS’S THE LAW OF PEOPLES AND THE TOLERATION OF DECENT HIERARCHICAL SOCIETIES 

 

By 

William Oberdick 

______________ 

 

Copyright © William Oberdick 2018 

 

A Dissertation Submitted to the Faculty of the 

 

DEPARTMENT OF PHILOSOPHY 

 

In Partial Fulfillment of the Requirements 

For the Degree of 

 

DOCTOR OF PHILOSOPHY 

 

In the Graduate College 

THE UNIVERSITY OF ARIZONA 

 

2018 

 

 

 

 

 



2 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



3 

 

 

 

STATEMENT BY AUTHOR 

 

This dissertation has been submitted in partial fulfillment of the requirements for an advanced 

degree at the University of Arizona and is deposited in the University Library to be made available to 

borrowers under rules of the Library. 

 

Brief quotations from this dissertation are allowable without special permission, provided that 

an accurate acknowledgement of the source is made.  Requests for permission for extended quotation 

from or reproduction of this manuscript in whole or in part may be granted by the copyright holder.  

 

 

 

 

SIGNED: William Oberdick 

 

 

 

 

 
 
 
 
 
 
 
 
  



4 

 

 

 

ACKNOWLEDGEMENTS 

 

 

This dissertation would not have been possible with the love, support and encouragement of 

many people.  I would like to thank Laura Andrews, Tom Bonofiglio, Tom Sway, and my parents 

for all their help along the way.  I would also like to thank all those from the University of 

Arizona Philosophy Department who assisted this project in one way or another. Thank you 

Rachana Kamtekar, Mark Timmons, Chris Maloney, Michael Gill, Connie Rosati, and Houston 

Smit.  Special thanks goes to my Committee, Steven Wall, Jerry Gaus, and Tom Christiano.   

Thank you, Steve, for joining the Committee late in the game.  Thank you, Jerry, for helping me 

to rethink my interpretation of Rawls’s argument.   And I owe a special debt of gratitude to my 

advisor for all these years, Tom Christiano.  Thank you, Tom, for helping me to see this project 

through to the end.    
 
 
 
 
 
 
 
 
 
 
 
 
 
  



5 

 

Table of Contents 
Abstract ......................................................................................................................................................... 6 

Chapter 1:  Introduction ............................................................................................................................... 7 

Chapter 2:  Rawls’s Aim, Framework, and Overall Argument .................................................................... 23 

Chapter 3:  The Society of Peoples ............................................................................................................. 50 

Chapter 4:   The Nature of the Argument for the Toleration of DHSs ........................................................ 70 

Chapter 5:  The Criteria ............................................................................................................................... 90 

Chapter 6:  The Original Position .............................................................................................................. 129 

Chapter 7:  Realistic Utopia and the Two Motivating Ideas ..................................................................... 134 

Chapter 8:  Alternative Interpretations .................................................................................................... 147 

Chapter 9:  Assessing Rawls’s Position ..................................................................................................... 176 

Works Cited ............................................................................................................................................... 190 

 

 

  



6 

 

Abstract 
In the dissertation I offer an interpretation and assessment of Rawls’s The Law of Peoples and his 

position regarding the toleration of decent hierarchical societies (DHSs).  I reject interpretations 

according to which Rawls maintains that DHSs have legitimate domestic political institutions and 

interpretations according to which the main reasons for toleration are pragmatic.  Instead, I argue that 

DHSs are intended to be understood as reasonable, stable, and nearly well-ordered political societies, 

and that the grounds for toleration are all the grounds implied by this idea.    I situate Rawls’s 

development of criteria for a DHS as part of his overall aim to develop a complete liberal political 

conception of justice, and in explicating Rawls’s constructivism I emphasize that Rawls has taken no 

official stand that liberal political principles are universally valid.  This opens some room for the 

toleration of DHSs.  The interpretation I develop also emphasizes that for Rawls “toleration” means 

much more than non-interference.  It also includes a commitment to participation with DHSs in 

international institutions.  But this opens his position up to a number of objections.  Participation with 

DHSs may have external effects that makes regarding DHSs as equal participating members in good 

standing of a Society of Peoples impossible.  
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Chapter 1:  Introduction 
The main topic for the dissertation is Rawls’s argument – though I use “argument” here rather loosely – 

that a certain kind of non-liberal society, a decent hierarchical society (DHS), would be regarded, on 

reflection, by liberal peoples (and their reasonable citizens) as equal participating members in good 

standing of the Society of Peoples, as EPMIGS.    In the first main part of the dissertation, I offer an 

interpretation of Rawls’s argument, one that attempts to make sense of why Rawls proceeds the way 

that he does and which locates the “argument for toleration” in Rawls’s larger theoretical apparatus.  In 

the second main part of the dissertation, I consider the merits of alternative interpretations of Rawls’s 

argument, though it should be noted that in some cases these alternatives aren’t so much different 

interpretations of the same argument as entirely different takes on what Rawls is up to.     In the third 

main part, I will conclude the dissertation with an assessment of Rawls’s position on the interpretation I 

have worked out.  

1.1 Why Interpret? 

I will introduce some of the main lines of my interpretation in a moment.  It is worth pausing say why it 

makes sense to offer an interpretation.  Why not just direct those interested in Rawls’s views to read 

The Law of Peoples (LOP)1?   

For one, the text is unclear in many respects and would seem to support, at various points, strikingly 

different readings. To mention one crucial ambiguity:  to what extent or in what way does the argument 

for the toleration of DHSs, depend on considerations of promoting international peace?  Do DHSs really 

deserve toleration so that, having established this, we merely check that the toleration of these societies 

is likely to promote international peace?    Rawls certainly is concerned with the promotion of 

international peace, but he also suggests that DHSs deserve toleration: 

“[I]f liberal peoples require that all societies be liberal and subject those that are not to political 

enforced sanctions then decent non-liberal peoples – if there are such – will be denied a due 

measure of respect by liberal peoples.”2 

And: 

“It is important to emphasize that the reasons for not imposing sanctions [on a DHS] do not boil 

down solely to the prevention of possible error and miscalculation in dealing with a foreign 

people.  The danger of error, miscalculation, and error on the part of those who propose 

sanctions must, of course, be taken into account; yet decent hierarchical societies do have 

certain institutional features that deserve respect, even if their institutions as a whole are not 

sufficiently reasonable from the point of view of liberalism or liberalism generally.”3  

                                                           
1 In the dissertation LOP refers to The Law of Peoples (1999), “LOP” to the earlier article version of Rawls’s position 

(1993), and LOP to the conception of international justice developed in both of those works. 
2 (Rawls, 1999, p. 61) 
3 (Rawls, 1999, p. 84) 
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In the first passage, Rawls suggests that a DHS (one kind of decent non-liberal people) deserves 

toleration – that if it isn’t tolerated it will be denied a due measure of respect.4   And in the second 

passage Rawls also comes close to this.  Granted in the second passage it is only “certain institutional 

features” that deserve respect, but it may be reading the text too closely here to not see here the idea 

that DHSs deserve respect.  

Or is Rawls not primarily concerned with whether DHSs deserve toleration, but how they should be 

treated as a way to promote international peace and, more generally, the security of liberal democratic 

societies.   This might be suggested by the following: 

“Certainly the social world of liberal and decent peoples is not one that, by liberal principles, is 

fully just.  Some may feel that permitting this injustice and not insisting on liberal principles for 

all societies requires strong reasons.  I believe that there are such reasons.  Most important is 

maintaining mutual respect among peoples.  Lapsing into contempt on the one side, and 

bitterness and resentment on the other, can only cause damage.”5   

In this passage the most important reason for toleration (for “not insisting on liberal principles for all 

societies”) is not that DHSs deserve toleration, but rather to maintain mutual respect, and the main 

reason this seems to be important is to avoid hostility arising between liberal peoples and DHSs.   

Or is Rawls’s considered view somewhere in between these two poles – recommending that we try to 

view DHSs as deserving of toleration (perhaps there is some indeterminacy to the question of whether 

DHSs really are or aren’t deserving), given that the toleration of DHSs would promote the international 

peace and the security of liberal democratic societies?  This might be suggested by the p. 84 passage 

(insofar as Rawls doesn’t quite say that DHSs deserve respect) and by other passages, for example: 

“It is my conjecture that most reasonable citizens of a liberal democratic society will find 

peoples who meet these two criteria acceptable as peoples in good standing.”6 

And: 

“Rather it seems that something like Kazanistan [an imagined DHS] is the best we can 

realistically and coherently hope for.  It is an enlightened society in its treatment of religious 

minorities.  I think enlightenment about the limits of liberalism recommends trying to conceive 

of a reasonably just Law of Peoples that liberal and non-liberal peoples could together endorse.  

                                                           
4 There is a complication here that, in the passage, Rawls is seems to talking about “politically enforced sanctions” 

not toleration, where toleration involves recognizing another as a participant in good standing in the Society of 

Peoples and will involve a kind of international friendship amongst peoples, cooperating with them on common 

problems, trading with the society, assisting it in times of need, and even come to its defense in case of attack.  I 

think Rawls idea here may be that to not tolerate it – to not adopt the kind of cooperative stance that toleration 

involves – is tantamount to sanctioning the society insofar as it at leaves gives the appearance of coercion.  In the 

context of the Society of Peoples such a stance can’t but seem punitive.  
5 (Rawls, 1999, p. 62) 
6 (Rawls, 1999, p. 67) 
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The alternative is a fatalistic cynicism which conceives the good of life solely in terms of 

power.”7 

These passages admit of many interpretations, no doubt.  But the use of “acceptable” in the first 

passage suggests that while there may be something problematic about the toleration of DHSs – 

perhaps they don’t, strictly speaking, deserve toleration – they have enough good features to count as, 

or to be regarded as, a member of the Society of Peoples.   And the second passage seems to suggest 

that the real question about DHSs is how to be reconciled to their existence and rejection of liberal 

principles.  There is something good about these societies – Kazanistan is “enlightened” in its treatment 

of religious minorities.  But, note, there is no mention here of deserving toleration.   Here, rather Rawls’s 

point seems to be, if Kazanistan existed, and given that liberal principles are rejected by it, it seems like 

the only alternative to toleration would be to, in one way or another, attempt to force Kazanistan to 

adopt liberal principles, and that we should try to avoid this if we can.   And the suggestion seems to be 

that, while this is an open question –  whether there IS a mutually acceptable LOP – liberal peoples 

should at least try to conceive of an LOP that is mutually acceptable.   

So, on this crucial issue the text of LOP is quite unclear.  Liberal societies are to tolerate DHSs that much 

is clear.8  But what are the grounds of toleration, and what is the structure of these grounds – how do 

they fit together in the case for toleration?  Rawls seems to say a number of different things about this, 

and so there is a real need for interpretive work on this matter.   

Second, apart from the ambiguities that stand out, the text is simply vague in many respects.  For 

example, one of the criteria for a DHS is that its legal system be such as to impose “bona fide moral 

duties” on its members.  But what does this mean?  Is the idea that the basic political structure of a 

decent hierarchical is legitimate?  Or something much weaker than that?  The text is unclear about this 

and many other matters.  My interpretation will attempt to clarify the meaning of Rawls’s text at a 

number of key points.  

Third, LOP is part of Rawls’s overall view and can only fully understood in connection with that view.   

Rawls works out the Law of Peoples as an extension of his account of justice for the liberal democratic 

domestic case.  As an extension, this elaboration involves the idea of the social contract, political 

liberalism, and much else.  And, furthermore, LOP is not simply an extension of a Rawls’s liberal 

democratic account, it is conceived as its completion.   In some sense, Rawls’s argument in LOP is meant 

to complete the argument developed first in A Theory of Justice (TJ).    Accordingly, there is much work 

for an interpretation of LOP to do in situating the argument as part of Rawls’s wider theory.  

1.2 My Interpretation 

I will develop my interpretation throughout Part 1.  But it will be useful to have on the table now some 

of its main ideas, how these fit together, and how the LOP fits within Rawls’s overall framework. 

                                                           
7 (Rawls, 1999, p. 78) 
8 See p. 59, “liberal peoples are to cooperate with and assist all peoples in good standing” and p. 60, “a liberal 

people is to tolerate and accept [DHSs]”. 
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Emphasis on the Society of Peoples   

One feature of my interpretation is its emphasis on the Society of Peoples.  As I understand it, the 

Society of Peoples is an enduring well-ordered society of reasonable peoples, through which Society 

peoples are able to achieve a variety of important shared purposes together and to secure important 

goods for themselves.  Some of these shared purposes are:  international peace, the protection of 

human rights, facilitation of trade and other mutually beneficial cooperative relationships, the self-

determination of peoples, collective self-defense, and mutual assistance in times of need.  And, each of 

these purposes either involves, or can be connected to, important goods for each people.     

More generally, I will understand the Society of Peoples as realizing – in its own way – the values 

connected with the “good of political society” that Rawls discusses in the liberal democratic domestic 

case – the good of exercising one’s moral powers, the good of justice and the good of mutual respect as 

meeting one’s fundamental needs, and the mutual good of mutual justice.9   Within the Society of 

Peoples, member societies will be self-determining, and treat one another justly and respectfully as 

equal members of the Society of Peoples, and participate together in the mutual good of mutual justice.     

I will also understand the Society of Peoples as involving a kind of friendship amongst societies, so that 

the member peoples of this Society regard each other the way liberal democratic citizens regard each 

other (or as they would regard each other in a well-ordered liberal domestic political society), as fully 

meriting this status.  Rawls never puts it this strongly.  But members of the Society of Peoples are to 

assist other member societies in maintaining their political society should they need help and may be 

required to defend them (possibly risking the lives of our own citizens to do so) if they are attacked 

militarily.  Furthermore, the supreme emergency exemption – which permits the violation of basic 

human rights in war – may be invoked in defense of the kinds of political life represented by all 

members of the Society of Peoples, both liberal and decent hierarchical.10  None of this makes much 

sense if the members of the Society of Peoples don’t regard each other as meriting their status, as a 

political society, as an EPMIGS.   So, I take it that a kind of civic friendship is implicit throughout Rawls’s 

discussion.  The idea is that “we” – the member peoples in the Society of Peoples – regard each other as 

fully meriting our status in the Society of Peoples and are cooperating together to achieve together 

something that we value, a kind of reasonable and rational international social world.11   

The emphasis on the Society of Peoples does a few things in my interpretation.   For one, the question 

about DHSs is not, as it were, a question about them regarded in isolation.  Rather, it is a question to be 

answered, eventually, should such societies ever exist, from within the Society of Peoples – to be 

answered by liberal peoples standing in a particular relationship with DHSs.  Two, it pushes my 

interpretation towards the idea that DHSs deserve, in some sense, their status as EPMIGS.  I discuss this 

“sense” later but, to anticipate, my approach will be that, at least within a well-ordered Society of 

Peoples including DHSs as EPMIGS, a DHS would be regarded as deserving their status.  Three, it makes 

stability an important requirement for EPMIGS status.  Unstable societies threaten the purposes that 

                                                           
9 (Rawls, 2005, pp. 201-8) 
10 (Rawls, 1999, p. 99) 
11 See (Rawls, 1999, pp. 126-7) for the idea of a reasonable and rational social world. 
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animate the Society of Peoples.  Four, it points to a problem Rawls faces with respect to disagreement 

about DHSs.  Even if DHSs did deserve toleration as a kind of objective moral fact (whatever that 

means), if there is any likelihood of serious disagreement about this amongst reasonable liberal citizens 

(and so liberal peoples), this would threaten the secure status of DHSs as EPMIGS within the Society of 

Peoples.  Or, to put the point another way, if the Society of Peoples is to be an enduring and well-

ordered society, effectively achieving its purposes, it had better be the case that the status of each 

member is secure, and so securely affirmed by each member people (and so their members).  The 

disagreement about DHSs that Rawls countenances seems to threaten this.   

Social cooperation as the basic idea of political society 

Another key aspect of my interpretation is that Rawls’s basic idea of political society is political society 

understood as a system of social cooperation.  Rawls makes occasional references to political society so 

understood in LOP, but this is especially evident in Political Liberalism (PL) where on numerous 

occasions, after discussing the idea of social cooperation, Rawls then goes on to specify what this means 

in the liberal democratic case while noting that there may be non-liberal versions of this.12   Seeing that 

Rawls is working within this framework is crucial for understanding his discussion of DHSs and the 

Society of Peoples.  What this means is that the Society of Peoples is itself to be understood as a kind of 

system of cooperation (for the purpose mentioned above and where each member society is secure in 

its status) among political societies each of which is also a system of social cooperation.   

The idea of social cooperation is itself a complex idea, involving the idea of public rules that specify an 

idea of reciprocity, which rules are accepted and implemented by reasonable persons through their 

activity in accordance with this rules, and an idea of rational advantage, the good that each person 

achieves as rational through the cooperative activity.13  And, to understand political society as a system 

of social cooperation is to understand it, in Rawls’s terminology, as a well-ordered political society.   A 

well-ordered political society is a political society effectively regulated and with good reason believed to 

be regulated by a conception of justice that all14 its reasonable and rational members society accept as 

just (and where it is common knowledge that all members of the society it), and where the members of 

the society have effective sense of justice and so generally comply with its basic institutions.  And, I will 

assume that all of these aspects of a well-ordered society are implicated in the idea of a “public 

conception of justice.” 15   And so, telescoping out once more, the Society of Peoples is a society within 

which each member society is a well-ordered political society (each with a public conception of justice) 

and where the Society of Peoples is itself well-ordered (and which has a public conception of justice) – 

where both the members of these societies and the societies themselves are conceived as reasonable16 

                                                           
12 (Rawls, 2005, pp. 16-18, 30, 33, 108-9) 
13 (Rawls, 2005, p. 16) 
14 As a matter of definition “all” is correct here, but as I suggest below, Rawls must relax this somewhat in the case 

of actual political societies.  
15 (Rawls, 1999, p. 35)  Throughout the dissertation I will use “well-ordered political society” and “political society 

understood as a system of social cooperation” interchangeably.  
16 Rawls usually restricts the idea of the reasonable person to the specific from of moral personality that 

underwrites liberal democratic institutions.  I am using “reasonable” here in a broader sense, encompassing the 
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and rational -- and where the member societies are themselves enduring and stable, in accordance with 

the purposes of the Society of Peoples.   

The criteria are guided by the idea of social cooperation 

A key feature of my interpretation is that, in formulating the criteria for a DHS, Rawls is guided by the 

idea of an (enduring and internationally reasonable) political society understood as a system of social 

cooperation.  The criteria are gauged so that, on reflection, societies meeting the criteria would be 

regarded as systems of social cooperation.   This is Rawls’s target.  This will be important in 

distinguishing my interpretation from some other interpretations.   I don’t think the key question about 

DHSs is whether they are, in some sense, collectively self-determining or “legitimate.”  Rather, the issue 

for Rawls is whether they are systems of social cooperation.  Now, some aspects of collective self-

determination or legitimacy (depending on how these ideas are worked out) might be involved with the 

idea of social cooperation.  To the extent that they are, it will be important for any candidates for the 

Society of Peoples to realize these aspects.  But, it is a mistake to use these ideas to characterize the 

basic feature of a domestic society in virtue of which they are to be members of the Society of Peoples.  

To do so ignores Rawls’s emphasis on social cooperation in his basic idea of political society.   

The criteria occupy a difficult theoretical spot for Rawls’s theory 

Another important feature of my interpretation is that it recognizes that the criteria occupy in difficult 

spot in Rawls’s theory.  In Rawls’s constructivism (see below) the argument proceeds within an already 

rather complex abstract conceptions of society and person.  But these conceptions are not argued for in 

any strict sense, rather they are set out and elaborated and where the hope is that, on reflection, the 

persons for whom these conceptions are elaborated will accept them.     

Now the criteria are connected to part of the abstract conception of the Society of Peoples.  They are 

the part that attempts to define a certain kind of non-liberal member of the Society.   And so, one 

difficulty the criteria present is that they can’t be argued for in any strict sense.  Or at least there is no 

“original position” argument for the criteria.  They are upstream from the international original position 

just as, in the domestic case, the abstract conception of a well-ordered liberal democratic society and its 

conception of the person as citizen, are upstream from the domestic original position argument.   The 

criteria have to be set out or elaborated. 

And this is connected to a further difficulties.  At least in the domestic liberal democratic case, it is easy 

to see how Rawls’s abstract conceptions of society and person can gain traction, even if we reject them. 

In some broad sense, the citizens of a liberal democratic society do view one another as free and equal 

citizens.  In effect, we don’t really need criteria for this case.  We could develop such criteria, but they 

would be tightly constrained by the idea that all adults, in the normal case, are to have the status of 

equal citizenship.  The problem though is that we lack a similar intuitive idea about what societies are 

too count as equals in the international community.  

                                                           

kinds of moral personality capable of underwriting political societies understood as system of cooperation.  

“Decent” persons are reasonable in this sense.  
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Here it does help to say that (at least) political societies that are systems of social cooperation are to 

count as equals, but then the question is:  what does this mean in the case of a non-liberal society?  This 

leads to a third difficulty.    As I will discuss below, the Law of Peoples (and the idea of a Society of 

Peoples that is the context for this Law) is developed by Rawls, at least in the first instance, as an 

extension of a liberal democratic conception of justice and is addressed to the reasonable citizens of a 

liberal democratic society.    The problem is that even if reasonable liberal citizens would regard all 

political societies understood as systems of social cooperation as EPMIGS, there seems to be no easy 

way to generate criteria for this idea for a non-liberal society.  For one, there is the problem that if we 

start within the liberal democratic point of view, that would seem to point towards criteria that require 

liberal democracy.  For two, even if there is room for a non-liberal political society understood as a 

system of social cooperation, how are criteria for such a society to be developed within liberal political 

theory?  Isn’t this, in some sense, simply outside the scope of liberal political theory? 

As I interpret Rawls’s theory, then, it faces a major difficulty.  On the one hand the Society of Peoples is 

envisioned as an enduring society, within which the status of each member is secure. On the other hand, 

the criteria for a DHS occupy a place within the theory that makes it difficult to see how the criteria can 

be objective, at least generally accepted by reasonable liberal citizens as defining a well-ordered political 

society.  

How Rawls responds to this difficulty:  No argument for the criteria; No argument that the 

criteria are sufficient to imply cooperation 

I interpret Rawls as responding to this predicament as follows.  He simply lays out the criteria guided by 

the idea of social cooperation.  The criteria aren’t argued for.  They aren’t deduced from any liberal 

democratic commitments.  But they are developed on the assumption that if a political society is 

interpreted as well-ordered (i.e. as a system of social cooperation), reasonable liberal citizens would, on 

reflection, regard it as an EPMIGS.   

And nor does Rawls present any argument that the criteria imply social cooperation, presents no 

argument with the implication that those who don’t see the criteria this way are mistaken.  Rather, the 

criteria are intended to resonate with the idea of social cooperation.  And, it is because of this resonance 

that Rawls is confident, at least in the context of international cooperation that the Society of Peoples 

contemplates, that the vast majority of reasonable liberal democratic citizens would – not “should” – 

regard, on reflection, a society meeting the criteria as a system of social cooperation though, 

admittedly, not all will.   As I understand Rawls’s position, it is on this resonance that he stakes near 

universal agreement on the criteria, the near universal agreement necessary for the secure status of 

DHSs as EPMIGS implied by the idea of the Society of Peoples. 

The toleration of DHSs is conceived as a future event in which Rawls has reasonable 

confidence, under certain conditions 

Another feature of my interpretation is that Rawls is not arguing that we now should tolerate DHSs.  

There are no DHSs now.  Rather he “takes as established” that if DHSs existed and if reasonable liberal 

citizens duly reflected on the matter, they would (in a context of international cooperation) regard DHSs 
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as a system of social cooperation and so as EPMIGS – and where the license to take this as established 

rests in his reasonable confidence that this is how DHSs would be regarded, which is itself supported by 

the resonance of the criteria with the idea of social cooperation.   

The grounds of toleration are those implied by social cooperation 

One striking thing about Rawls’s discussion of DHSs is how little he says about the grounds for tolerating 

a DHS.  Why exactly should liberal peoples tolerate DHSs?  As I interpret Rawls, this reticence can be 

explained as follows.  The key issue is whether we (would on reflection) interpret a DHS as a well-

ordered political society (and so as a system of social cooperation).  If we do, a variety of grounds will be 

available to support tolerating the society, e.g. respect for those cooperating individually and 

collectively.  A lot more has to be said about this, but the basic idea of my interpretation is that the 

grounds for toleration are all those available for tolerating a political society understood as a system of 

social cooperation.  Rawls takes for granted that we would recognize political societies, so understood, 

as EPMIGS and as meriting this status.  And it is this that takes the pressure off from arguing that a DHS 

(so understood) merits this status.  If the criteria resonate with idea of social cooperation, we would, on 

reflection, come to regard DHSs as meriting this status and where would be able to support the claim to 

merit, if pressed, by pointing to features of the society in which it realizes aspects of social cooperation.  

Justification and stability for the right reasons 

My interpretation will also involve a distinctive take on how Rawls understands justification in the liberal 

democratic domestic case and where this may have implications for the toleration of DHSs.    One crucial 

question for interpreting Rawls is getting clear on how, in his view, acceptance affects liberal political 

justification.   This is a difficult question.  As a general matter acceptance does enhance justification 

insofar each person’s acceptance of the political conception validates the conception as providing space 

for living a worthwhile life.17  But it is important not to read Rawls as holding that either the justification 

of a liberal political conception is seriously undercut should some adults in the normal case reject it, or 

that the justification of a liberal political conception depends only on its acceptance by reasonable 

persons.  As to the first mistake, my sense is that, as Rawls understands actual political societies, there 

will always be some adults – presumably with the same human capacities as everyone else – who reject 

the political ideas that underlie its basic organization.18  As to the second mistake, it can’t be Rawls’s 

intention to define reasonable persons via a commitment to liberal citizenship, and then to justify a 

liberal political conception through acceptance by those, and only those persons19 – to as it were dismiss 

those who reject liberal justice as simply unreasonable.  Those persons may be unreasonable, but what 

matters for Rawls is not that reasonable persons per se accept the regulative liberal political conception, 

but rather that the political institutions of the society characteristically educates citizens to be 

reasonable persons committed liberal citizenship.   

                                                           
17 (Rawls, 2005, p. 210) 
18  I infer this from the fact that Rawls assumes that unreasonable comprehensive doctrines will exist in any liberal 

political society. For this see  (Rawls, 2005, p. 39).  
19 For this kind of objection, the “spare wheel” objection, see (Quong, 2011, p. 147). 
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I take it that this interpretation is supported by Rawls’s account of stability for the right reasons in a 

democratic society and its basis for social unity.  In these accounts, the idea isn’t that all the members of 

the society accept the regulating conception.20 And nor is it that all reasonable persons do. Rather, 

Rawls assumes that the vast majority of adults will have the capacities for being full participants in the 

society, and the question then is whether, in the usual case, an adult with these capacities will come to 

accept the political conception, will realize the specific form of moral personality that Rawls identifies as 

“reasonable” and associates with liberal citizenship.  

The relevance of this for the toleration of DHSs and how to understand the Society of Peoples is that it 

leaves some room, I think, for departing from the strict idea of a well-ordered political society in which 

all accept a society’s public conception of justice.    Rawls recognizes that, in the best practical case, 

liberal political societies will fall short of the idea of a well-ordered political society.    To the extent, 

then, that reasonable liberal citizens regard a liberal political society as a system of social cooperation in 

the relevant sense (as meriting status as an EPMIGS within a Society of Peoples), they might also – 

“would also, on reflection” as I would put Rawls’s view – regard decent hierarchical societies as systems 

of social cooperation in the relevant sense, notwithstanding the existence of some basic political 

disagreement within the society.  

DHSs are full and equal members of the SOP 

Another aspect of my interpretation, implicit in what has been said so far, but which will be crucial to 

bear in mind once I discuss Rawls’s “starting point” (next section) is that, as Rawls understands them, 

and as they would be under the regime of toleration, DHSs are full and equal members of the SOP.    This 

must be emphasized because occasionally interpreters have been misled by Rawls’s characterization of 

the LOP as a guide for the “foreign policy of a reasonably just liberal people” and of the LOP is “an 

extension of a liberal conception of justice.” 21  While, at least initially conceived as an extension of 

liberal conception of justice, the LOP doesn’t end there.  A well-ordered Society of Peoples will be one 

whose political conception (the LOP) is accepted by its members.  And so if a Society of Peoples 

containing DHSs is realized (which would involve liberal peoples regarding DHSs as meriting their status 

EPMIGS, and vice versa), both liberal peoples and DHSs would regard the LOP as regulative of their 

foreign policy. 

Rawls’s Starting Point and Constructivism 

In this introduction I have delayed a discussion of Rawls’s “starting point” – from within a liberal 

democratic political conception – in part to display the Society of Peoples as I think it is ultimately 

intended by Rawls, at least under the condition that DHSs are tolerated, as a society that is fully equal as 

between DHSs and liberal peoples.  As it were, membership in the Society of Peoples is a range 

property,22 and both DHSs and liberal peoples fall within the range.  

                                                           
20See (Rawls, 2005, pp. xlvii, 391) in which the basis for social unity is a reasonable overlapping consensus of 

reasonable comprehensive doctrines, which doctrines are affirmed by an “enduring majority of citizens.” 
21 (Rawls, 1999, pp. 10, 55) 
22 For the idea of a range property, see (Rawls, 1971, p. 508). 
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But it is important to understand Rawls’s account of the Society of Peoples as starting from within a 

liberal democratic political conception, and my interpretation does this.  As I will interpret Rawls, he 

develops a conception of justice first for the liberal democratic domestic case and then, having done 

this, develops a conception of international justice first from the point of view defined by the family of 

liberal democratic conceptions (and so from the point of view of liberal political societies variously well-

ordered by these conceptions) and, eventually, assuming that the argument for toleration goes through, 

from the standpoint of DHSs (and where it is to be demonstrated that the same LOP is chosen by the 

representatives of both kinds of political society).   

Rawls doesn’t present l iberal democratic political institutions as universally valid 

Another feature of my interpretation is that Rawls does not present a liberal democratic conception of 

justice as valid for all domestic political societies.23  This conception is worked up from ideas implicit in 

the public political culture of a liberal democratic society and where it is assumed that these ideas can 

provide a justification for the basic political structures we – reasonable liberal democratic citizens – are 

in some sense committed to.   The idea of the social contract is used to do this, it is a way of 

approaching the justification of a liberal political conception, given basic ideas implicit in the public 

political culture and a commitment to the idea of a well-ordered society.  But it isn’t anything more than 

that.  Rawls doesn’t present the original position as the standpoint from which principles of justice are 

established for all domestic political societies. It is a device of self-clarification for liberal democratic 

citizens.  To put the point another way:  if the original position leads to utilitarianism that result 

wouldn’t so much favor utilitarianism as discredit the original position and the idea of a social contract 

as a device for elucidating a liberal democratic political conception of justice.   

But saying this much, it is important to not go too far in the other direction.  Rawls doesn’t embrace 

relativism or any general view according to which the valid principles of justice for a society are those 

that are accepted in that society.24  Rawls’s constructivism is inherently conservative and starts from the 

liberal democratic political situation and then works outward.  It asks first what conception we – 

committed to the ideas implicit in the public political culture of a liberal democratic society – would 

accept amongst ourselves;  second, assuming that the idea of the social contract has proven itself useful 

in the domestic case, it uses the social contract to construct a LOP for liberal societies; third, assuming 

that this worked, and assuming that it is possible to specify a non-liberal society that we would, on 

reflection, regard as EPMIGS – the main topic of this dissertation – the idea of the social contract is used 

                                                           
23 A crucial text supporting this that Rawls’s most ardent interpreters – Samuel Freeman, David Reidy, and Alyssa 

Bernstein – have missed or overlooked: “Political liberalism does not, however, settle upon universal first 

principles valid for all parts of moral and political life.  The principles of justice for the basic structure of a liberal 

democratic society are not, that is, fully general principles.  They do not apply to all subjects:  not to churches or 

universities, or even to the basic structures of all societies.” (Rawls, 1999, pp. 85, my italics) 
24 In fact, if it turns out that only liberal democratic political institutions protect certain basic human rights (those 

connected with the idea of social cooperation), then liberal democratic political institutions would have, on Rawls 

view, a kind of universal validity.  
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a third time.  Proceeding this way Rawls avoids the question:  what does justice require, in the domestic 

case, for non-liberal societies?25  

The meaning of “extension” and its significance 

In connection with the previous point, the sense in which, on my interpretation, the LOP is an extension 

of a liberal conception of justice and is developed from within political liberalism can now be 

explicated.26  What is carried forward is the idea of the social contract and a commitment to the idea of 

a well-ordered society (this time at the level of the Society of Peoples) and so to political liberalism 

(given the diversity within the Society of Peoples).  And, as part of the extension of a liberal conception, 

the LOP is first conceived as developed through an agreement amongst liberal peoples.  “Extension” 

does not meant that requirements of liberal democratic domestic justice are carried forward. 

The success of this “extension” would have significance for the idea of the social contract.  If the idea of 

the social contract could be used successfully in the domestic case (as in TJ and PL), but – it turns out – 

not in the international case, that would undermine, to some extent, the initial use of the social 

contract.27 Liberal societies need a complete conception of justice, a conception that covers their 

domestic case, and also international relationships.  The social contract idea would seem to offer a way 

of doing this, developing principles as the object of a fair agreement in both cases.  But, should one of 

those not work out – perhaps the idea of peoples at the second level is too vague to be useful – that 

could have implications for the domestic case as well.  The initial closed society restriction that Rawls 

employs in the domestic case is premised on the idea of the social contract being successfully employed 

in the international case.  

Realistic Utopia and Reconciliation 

Another key feature of my interpretation is that it explains how the argument for toleration is related to 

the idea that the conception of the Society of Peoples is a “realistic utopia” and that through this 

conception Rawls aims to reconcile us – reasonable liberal democratic citizens – to our political and 

social condition.28   

A main mistake to be avoided here is thinking that it is the “realistic” aspect of a “realistic utopia” that is 

key to the argument for toleration.  The thought might be:  DHSs are going to roil under any intolerant 

                                                           
25 Whether an interpretation understands this aspect of Rawls’s view – that he hasn’t committed to the 

universality of liberal democratic institutions – is likely to have implications for how it understands his argument 

for the toleration of DHSs.  If DHSs are unjust that presents a serious hurdle to their toleration.  It is in response to 

this, I suspect, that some interpreters have seen the key to Rawls’s argument for toleration that they are 

domestically “legitimate” – the idea being that Rawls distinguishes between justice and legitimacy (he does) and 

that, while DHSs are unjust they are, at least legitimate.  A main problem with this move, however, is that Rawls 

never develops an account of domestic legitimacy for non-liberal societies.  All political societies realizing some 

member of the family of reasonable liberal political conceptions are legitimate domestically, on Rawls’s view, but 

Rawls does not extend this account to non-liberal societies.   

 
26 (Rawls, 1999, pp. 3-4, 55) 
27 (Rawls, 1993, pp. 44-5) 
28 (Rawls, 1999, p. 11) 
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international regime, with predictably bad consequences.  And so there simply is no point to not 

tolerating them.  So we might as well tolerate them (that’s the “realistic” best option) and they are, after 

all, at least somewhat decent (and so toleration involves an aspect of “utopia”).   

This is not Rawls’s view.  The “realism” of a realistic utopia mainly consists in a conception’s applicability 

to current arrangements, its workability, and its stability.    In the case of the Society of Peoples, the 

question is whether the Law of Peoples applies to current conditions (the states system), whether the 

Law of Peoples is “workable” (requiring that the Law of Peoples be public in the sense that members of 

the Society of Peoples can see that the Law of Peoples is followed and implemented), and that the Law 

of Peoples is stable (so that the members of the Society of Peoples trust one another, regard each other 

as members of the Society of Peoples, and develop an allegiance to the Law of Peoples).29   None of 

these aspects of realism contemplate tolerating DHSs mainly because of the bad consequences of not 

doing so. 

This is not to deny that there would be bad consequences if DHSs were treated as international inferiors, 

and that this scenario would likely be infelicitous. And Rawls does discuss this scenario as one to be 

avoided.  But, as I will interpret his view, this is aimed at getting liberal peoples (and their reasonable 

citizens) to reflect on the case of DHSs – on which reflection, he is reasonably confident (given the 

resonance of the criteria with the idea of social cooperation), that liberal peoples would come to regard 

DHSs as EPMIGS, and as meriting this status.   And so I interpret Rawls’s discussion of DHSs an attempt 

to orient liberal peoples to the possibility of a Society of Peoples including some kind of non-liberal 

society – and where “orientation” is one of the key roles of political philosophy as Rawls understands 

it.30   

As for the idea of “reconciliation” on my interpretation the idea of a Society of Peoples “reconciles us to 

our political and social condition” primarily in showing how a reasonable and rational international 

social world might be possible, reasonable in that the members of the Society of Peoples treat each 

other justly as equal and independent societies, and rational in that each member society is able to 

achieve its legitimate aims within the Society of Peoples.  Each liberal society faces an international 

world.  But unless this international world is reasonable, rational, and securely established, the quality 

of liberal democratic life – the extent to which it can realize liberal democratic ideals – is diminished at 

least, and even threatened.31  Furthermore, to the extent that liberal societies now adopt the posture 

recommended by realism, it is unlikely that such a world would ever be established.  And so a purpose 

of the idea of the Society of Peoples is to reconcile liberal societies to the international world by 

showing that such a world isn’t inevitably a threat which, if it were so, would support the posture of 

realism and resignation to an imperfect form of liberal democratic life.  Rather the idea is that the 

international world at least contains the possibility of a Society of Peoples, and so the possibility of a 

more fully realized liberal democracy in that context.  

                                                           
29 (Rawls, 1999, pp. 17-9) 
30 (Rawls, 2001, p. 3) 
31 (Rawls, 1999, p. 10) 
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This aspect of reconciliation – to an international social world – doesn’t necessarily implicate Rawls’s 

discussion of DHSs.  But there is another aspect of reconciliation that does.  In the liberal democratic 

domestic case, citizens are reconciled to liberal institutions even though they might prefer a world in 

which reasonable pluralism doesn’t obtain, a world in which others share their beliefs and a 

commitment to their practices.  Reconciliation occurs in this case through the recognition that the only 

way to achieve such a world is through injustice and a restriction of liberty.32  A parallel observation 

might be made in the international case and the relationship with DHSs.  Some reasonable liberal 

citizens might prefer an international social world of containing only liberal peoples. But, supposing the 

existence of DHSs, they might recognize that these societies merit status as an EPMIGS, and that an 

international social world denying them this status would be unjust and unduly constrict their freedom 

as a political society.   

1.3 Other interpretations 

Before proceeding to develop my interpretation in the main chapters of the dissertation, it will be useful 

to have on hand an account of the main competing interpretations.  I discuss these at much greater 

length in Chapter 8. 

Stability, Peace and Addressing the Great Evils 

One main alternative interpretation takes its inspiration from Rawls’s discussion of the problems that 

might come up if DHSs aren’t tolerated, and the idea that the Society of Peoples is a realistic utopia 

motivated by a concern to avoid certain “great evils” – “unjust war and oppression, religious persecution 

and the denial of liberty of conscience, starvation and poverty, not to mention genocide and mass 

murder” -- that result from political injustice.33    These interpretations essentially change the meaning 

of the Society of Peoples, as I understand it.  On this view it is not a society of equal peoples who regard 

one another as meriting their status within the Society as political societies.  Rather, it is a conception 

that liberal peoples are to adopt as a means to achieving the elimination of the “great evils.”  The idea is 

that it would facilitate the achievement of these ends to cooperate with DHSs.34  

As I understand the motivation behind these views, it is that Rawls simply can’t hold that DHSs do merit 

the status of international equals and must be regarded this way, given how unjust they are.  And this, 

then pushes towards an interpretation of the Society of Peoples as more of a recommended strategy 

than as a conception of a well-ordered international society in its own right.    My response to this 

interpretation is in part that Rawls does not present liberal democratic principles as having universal 

validity and that, once DHSs are understood as (nearly) well-ordered political societies, the way may be 

relatively clear for them to be regarded, by liberal peoples, as EPMIGS.  But whether or not this response 

is satisfactory, these views are inadequate as interpretations insofar as they don’t reflect important 

aspects of Rawls’s view. 

                                                           
32 (Rawls, 1999, p. 12) 
33 (Rawls, 1999, pp. 6-7) 
34 The clearest statement of this kind of interpretation is (Wellman, 2012).  But see also (Kim, 2014) and (Naticchia, 

2017) for somewhat similar interpretations.   
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Legitimacy 

Another main alternative interpretation sees the toleration of DHSs as riding on the legitimacy of their 

domestic political institutions.  These institutions imply that the members of the society have a strong 

moral duty to obey the laws of the society and to seek change of the society through official channels.  

There are a number of different ways to understand this moral duty, and so to work out this 

interpretation, but I will leave these details for later. 

One textual support for this kind of interpretation is that Rawls seems committed to the idea that, in 

least some sense, the legal system imposes moral duties on the members of a DHS.  Part of the second 

criterion for a DHS reads:  “[A] decent people’s system of law must be such as to impose bona fide moral 

duties and obligations (distinct from human rights) on all persons within the people’s territory.” 35  Now, 

I don’t read this as implying that the political institutions of a DHS are “legitimate” in the relevant sense, 

but it is at least easy to see how one might ground such an interpretation.  I discuss and defend an 

alternative reading of this passage in the chapter devoted to an explication of the criteria.36 

It is also easy to see the attractiveness of this kind of interpretation, in a certain respect. Presumably any 

political society worthy of toleration will contain political dissidents of some kind.   But one might worry 

whether the existence of political dissidents in a DHS is going to fatally undermine the case for a DHS as 

an EPMIGS, especially since, as Rawls’s develops his view, it is reasonable liberal democratic citizens, 

with liberal democratic commitments, are the ones who are to decide the case. The thought might be:  

even if Rawls doesn’t present liberal political institutions as universally valid, won’t many reasonable 

liberal democratic citizens regard them this way, and so be ill-disposed to regard a DHS with political 

dissidents demanding liberal political institutions as an EPMIGS?  And it is here, that the legitimacy 

interpretation is apt to provide an answer:  Yes, DHSs are seriously unjust, and liberal political dissidents 

do have valid claims against the society, but, nonetheless, the political society is legitimate.  Even the 

political dissidents have strong moral duties to obey the law, and, accordingly – as a way of respecting 

the members of the society bound together by these duties – liberal peoples must tolerate these 

societies.  

I consider versions of this interpretation in Chapter 8.  But, to anticipate, my reasons for rejecting it are 

in part textual.  Rawls never describes a DHS as “legitimate” domestically -- I offer an interpretation of 

the “bona fide moral duties” text quoted above that doesn’t imply political legitimacy.   Second, the 

theory of legitimacy these view propose is going to be highly controversial.  So, it makes sense not to 

attribute to Rawls’s official position the idea that the political institutions of a DHS generate a moral 

duty to obey them if we can, if there is alternative theory that can explain why DHSs should be 

tolerated.  I will attempt to offer an adequate interpretation that involves no official commitment to the 

idea that DHSs are “legitimate.” 

That said, I won’t deny that some reasonable citizens might regard DHSs as “legitimate” and see this 

legitimacy as part of the case for toleration of DHSs as they understand it.  My argument is not that 

                                                           
35 (Rawls, 1999, p. 65)   
36 For this, see the section on criterion 2b in Chapter 5. 
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these views are unreasonable, but rather that Rawls doesn’t commit to this as the canonical case for 

toleration.  In fact, the kind of case he makes for tolerating a well-ordered non-liberal political society, 

makes no essential reference to the domestic legitimacy of the society.  I develop an interpretation of 

this case as importantly based on respecting the reason of the adult members of the society individually 

and collectively.   My idea is that the main reason Rawls suggests for respecting a DHS is not that its 

members are bound together by a moral duty to obey its laws, but rather as way to respect the exercise 

of reason of the adult members of the society.  

Other Interpretations 

I will also consider a variety of other interpretations, including interpretations that emphasize the 

collective self-governance of DHSs,37 their sovereignty,38 or the fact they are international agents willing 

to comply with the LOP as the basis for toleration.39  But, I leave aside in this introduction the details of 

these interpretations and my analysis of them.  

1.4 The criteria 

I discuss each of the criteria at length in a later chapter.  But as the theoretical discussion in the coming 

chapters involves the criteria at various points in one way or another, it will be useful to have on the 

table a statement of the criteria for a DHS: 

(1) “The society does not have aggressive aims, and it recognizes that it must gain its legitimate 

ends through diplomacy and trade and other ways of peace.” 

(2a)  The society’s system of law “in accordance with its common good idea of justice, secures 

for all members of the people what have come to be called human rights.” 

(2b)  The society’s system of law “impose[s] bona fide moral duties and obligations (distinct 

from human rights) on all persons within the people’s territory.” 

(2c) “[There must be] a sincere and not unreasonable belief on the part of judges and other 

officials who administer the legal system that the law is indeed guided by a common good idea 

of justice.”40 

(3a) The society makes political decisions through a consultation hierarchy through which the 

concerns of all the groups in the society are heard and where each member of the society is a 

member of some group.   

                                                           
37 (Macedo, 2003) 
38 (Cavallero, 2003) 
39 (Porter, 2012) 
40 For the above see (Rawls, 1999, pp. 64-5) 
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(3b) The consultation hierarchy includes mechanisms for expressing dissent to political 

decisions, and officials are required to defend their decisions on the basis of their society’s 

common good conception of justice. 

(4) The society’s idea of justice is nearly universally accepted by the members of society. 

(5) The society is long established, stable, and well-functioning (in accordance with its idea of 

justice).41 

1.5 Plan for the Dissertation 

In the remainder of the dissertation I will proceed as follows:  

In Chapter 2, I discuss theoretical issues connected with Rawls’s constructivism and his starting point 

within liberal political theory.    

In Chapter 3, I explain my interpretation of the idea of a Society of Peoples and what EPMIGS status 

amounts to.  

Chapter 4 focuses on some of the more innovative features of my interpretation.  There I develop a way 

to square Rawls’s admission that reasonable liberal citizens will disagree about whether DHSs are 

tolerable (which admission would seem to make sense given the location of the criteria in Rawls’s 

theory) with the idea that the Society of Peoples is a society within which each member is secure in its 

status as an EPMIGS, and where this security depends on the mutual recognition of societies as meriting 

this status.   Doing this will require some considerable finesse on the issue of whether DHSs deserve 

their status as EPMIGS and whether Rawls argues that they deserve this.  Here I will also address the 

question whether disagreement about DHSs is “reasonable” and, if so, in what sense and with what 

implications. 

Chapter 5 is devoted to an interpretation of the criteria.  I explain in some detail what each of the 

criteria means and how they are connected to Rawls’s overall view. 

In Chapters 6 and 7 I conclude my interpretation.  First, I discuss issues connected with the international 

position.  Assuming that DHSs are to be tolerated, how is the international position involving them 

supposed to work?  And what is the significance of their accepting the LOP?  Second, I step back and 

examine theoretical issues connected with the ideas of a realistic utopia and reconciliation, and assess 

what relevance these ideas have for the argument for toleration.  

Chapter 8 discusses other interpretations of the argument for toleration, their pros and cons, and my 

reasons for going in another direction.  

Chapter 9 assesses Rawls’s view as understood on my interpretation.  

                                                           
41 Criteria (3-5) are not part of Rawls’s official statement of the criteria, but they are included as implicit in his 

overall discussion.  See the chapter on the criteria for a discussion of each of these.  
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Chapter 2:  Rawls’s Aim, Framework, and Overall Argument 
Before turning, in subsequent chapters, to the main topic for the dissertation, the argument for 

toleration of DHSs, it will be important first to discuss the overall framework within which this argument 

must be understood.   To that end I will first describe what I take to be Rawls’s most basic normative, 

methodological, and practical/theoretical commitments.   Second, in connection with this these 

commitments, I will explain Rawls’s understanding of the roles of liberal political philosophy.  Third, with 

these commitments and with these roles in mind, I will discuss Rawls’s constructivism and the idea of 

the social contract.   Fourth, I will discuss two kinds of justification in Rawls’s apparatus, reflective 

equilibrium and the kind of public justification associated with stability for the rights reasons.  Fifth, I will 

present Rawls’s overall conception of liberal political justice, understood through the idea of the social 

contract.  This conception involves 3 uses of the original position, and the ideas of reflective equilibrium 

and stability for the right reasons at each stage.  Next, with this overall conception in place, I will explain 

the sense in which the Law of Peoples is an extension of liberal democratic justice and is connected to 

political liberalism.  Finally, I will saying something about the kind of universality a liberal political 

constructivist conception aspires to, and the implications this has for the universal validity of liberal 

democratic political institutions.  

2.1 Basic commitments 

As I understand Rawls’s theorizing, it involves a number of basic commitments.    First, Rawls’s theorizing 

is constrained by, has the goal of, working out a conception of justice for a liberal democratic political 

society.42   Second, and related to the first commitment, driving it some extent, is a kind of 

methodological conservatism, to work out a conception for issues that face us (liberal democratic 

citizens) and on which we are at least somewhat well-placed (within a liberal democratic political 

society) to have insight.43  Third, Rawls is committed normatively to the idea of liberal political society 

understood as well-ordered and so as a system of social cooperation.44 Fourth, the addressees of liberal 

political philosophy are liberal democratic citizens.45  Fifth, a liberal political conception depends, for its 

justification, on its being affirmed in reflective equilibrium by citizens and its achieving stability for the 

rights reasons.46  And here, it is important to add that these last points (4 and 5) are implied by the 

commitment to the idea of a well-ordered society. In a well-ordered society citizens accept the 

regulating conception of justice, and so it makes sense that they be the addressees of a political theorist 

                                                           
42 (Rawls, 2005, pp. xxxix, 3, 47) 
43 I take this as commitment to be implicit in Rawls’s overall view.  It is suggested in his idea that the “considered 

moral judgments” in which competent moral judges have authority are those made on cases “likely to arise in 

ordinary life” (Rawls, 1999 (1951), p. 5) and in his commitment to a constructivism that “proceeds through a series 

of subjects, starting, say with the principles of political justice for the basic structure of a closed and self-contained 

democratic society… [and] then works forward to principles for the claims of future generations, outward to 

principles for the law of peoples, and inward to principles for special social questions.” (Rawls, 1993, p. 46) 
44 (Rawls, 2005, pp. 15, 35) 
45 (Rawls, 2007, p. 1) 
46 (Rawls, 1993, pp. 57,59) 
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developing the conception, and that the justification of the conception depend, ultimately, on its 

capacity to well-order a liberal democratic political society.  

Liberal Political Philosophy and 4 main roles for it 

It is should be emphasized that, as Rawls understands his work, it isn’t “political philosophy” per se, but 

liberal political philosophy – an attempt to work a conception of justice for liberal democratic societies 

both domestically and internationally.  In developing these conceptions Rawls understands liberal 

political philosophy to have 4 roles for liberal democratic citizens.   It aims to: (a) resolves conflicts 

amongst them, (b) orients them within their social world be articulating a coherent reasonable and 

rational social world, (c) it reconciles them to their social world by showing why it has the features that 

it does, (d) it extends the limits of what might be thought to be the limits of practical political possibility 

by articulating social conceptions that are realistically utopian.47 

Liberal political philosophy plays these roles at both the domestic and international level.  At the 

domestic level, it articulates a conception of liberal democratic citizenship.  This conception involves an 

ordering of political values that hopes to (b) orient citizens to their social world with a public conception 

of justice and so (a) resolve conflict amongst citizens.  And it will elucidate why a liberal political society 

can, as such, be neither a community nor an association and also illustrate how it still has an important 

place for these values, and so (c) reconcile liberal citizens to their social world not without loss.48   And 

through the idea of a specifically political conception of justice – i.e. the insight of political liberalism – it 

aims to show how (d) the utopia of a well-ordered liberal political society might be stable for the right 

reasons, even in the face of the pluralism engendered by liberal democratic institutions, and in that 

sense realistic.  

Liberal political philosophy has somewhat analogous aims internationally. The Society of Peoples, and its 

conception of equal and independent peoples, each of which accepts and follows the Law of Peoples, is 

meant to (b) orient liberal peoples (and their reasonable citizens) to the international social world and 

so be capable of (a) resolving conflicts amongst liberal peoples.49    And this conception (of the Society of 

Peoples and its Law), is meant to (c) reconcile liberal peoples to their international social condition – a 

world of separate societies that may pose a threat to their existence – and to show how (d) the utopia of 

a well-ordered Society of equal and independent well-ordered (liberal) political societies might be stable 

for right reasons, even in the face of the pluralism engendered by an international world of separate 

societies, and in that sense realistic.  The idea of political liberalism is transposed to the international 

level and supports this possibility theoretically, while the “Fact of Liberal Democratic Peace” provides 

crucial evidence that the possibility envisioned is not illusory.50  

                                                           
47 (Rawls, 2001, pp. 1-5) 
48 I take it that especially in “orienting” and “reconciling” roles Rawls is motivated, in the background, by Isaiah 

Berlin’s idea that there is “no social world without loss.” (Rawls, 2005, pp. 57, 187n, 197, 198n) 
49 I say “liberal peoples” here, but in the event that there are kinds of well-ordered political society other than 

liberal societies, they too would be oriented by, and resolve conflicts in accordance with, the Law of Peoples.  
50 (Rawls, 1999, pp. 45-54, 125) 



25 

 

At both levels it is important to appreciate Rawls’s commitment to the idea of a well-ordered political 

society.   The orienting conceptions that resolve conflict are conceptions of a well-ordered society (of a 

well-ordered liberal political society, and a well-ordered Society of well ordered (liberal) political 

societies).  And it is the same conceptions of well-ordered society that do the work of reconciling and 

extending what might be thought to be the limits of practical possibility by being realistically utopian.  

Political Constructivism and the Social Contract 

Having described Rawls’s understanding of liberal political philosophy – of its commitments and roles – 

it is now possible to given an account of his “political constructivism” and the sense in which he is a 

“social contract theorist.”  I think it is best to view these both as an aspect of, and internal to, liberal 

political philosophy.  Rawls is not, as it were, generally committed to political constructivism.  Rather, 

the significance of political constructivism lies in its ability to help elaborate a public conception of 

justice for a well-ordered liberal democratic society (and, should that go well, for a well-ordered Society 

of Peoples), a conception that is adequate to the roles mentioned above.51  Rawls is a liberal political 

theorist first, a political constructivist second. 

And, there is a sense in which Rawls is a political constructivist second, a social contract theorist third.  

The idea of political constructivism is to develop a liberal political conception of justice via some kind of 

procedure from ideas implicit in the public political culture of a liberal democratic society, and where 

proceeding this way is premised, I take it, on a number of assumptions.  The first is that we are 

committed, more or less, to this basic form of political life.  Political constructivism is offered as a 

method for liberal citizens that are more or less so committed.  Second, it is premised on the thought 

that the public political culture is already in some way geared to justify liberal political institutions, to do 

so in an illuminating way, and to do so in a way that is acceptable given the pluralism of a democratic 

society.  The third is that it makes sense to bracket citizens’ comprehensive doctrines and to develop a 

liberal political conception via a procedure that takes its cue from the public political culture.  

But what procedure makes sense?  It is here that the idea of the social contract comes into play.  Given 

the disagreement that prevails amongst citizens on comprehensive conceptions of the good, and given a 

commitment to the idea of a liberal political society well-ordered by a public conception of justice, it 

makes sense to try out the procedure suggested by the idea of a social contract, in which the content of 

a conception of justice is conceived as the object of a fair agreement amongst persons born into the 

liberal political society.52 

What is justified in reflective equilibrium? 

A further question for understanding Rawls’s view here is what role the procedure of construction (the 

social contract procedure, i.e. the original position) plays in justifying a liberal political conception, and 

                                                           
51 (Rawls, 2005, p. 90) 
52 (Rawls, 2005, pp. 22-3) 
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how this is connected with Rawls’s ideas of “reflective equilibrium,” “public justification,” and “stability 

for the right reasons.”  

As a first point to note, the choice made by the parties in the original position isn’t itself an argument.  

On its own it wouldn’t seem to “justify” anything.  Its significance lies rather in the thought that liberal 

democratic citizens, committed to the idea of a well-ordered liberal political society, and seeing no other 

obvious way to develop a shared public conception of justice, try out the idea of conceiving of this 

conception as the object of an agreement amongst themselves under fair conditions.   And the 

conjecture that Rawls bases his liberal political philosophy on is that, once citizens do this, they – on 

reflection -- would accept the chosen conception, given that it can be represented as chosen under fair 

conditions, as the appropriate basis for their political life, i.e. as the appropriate public conception of 

justice for their liberal political society.53  Doing so would satisfy the conception dependent desire 

Rawls’s associates with liberal democratic citizenship, and which is connected to the idea of a well-

ordered liberal democratic society.  

Before proceeding a word of clarification is in order.  There is a crucial ambiguity in Rawls’s account as to 

what is justified in reflective equilibrium in Rawls’s domestic account.   Is it the content of the political 

conception54 alone, or is it that content represented as the outcome of a fair agreement?  At least as I 

understand Rawls’s position, it is the latter.  The problem with the former option is that what liberal 

citizens need – as a public conception of justice to well-order their liberal political society – is not simply 

the content of a political conception but a way to reason about and understand that content.   The latter 

option secures this since what is accepted in that case is that the content, represented as the outcome 

of a fair agreement, is the appropriate public basis for political life together.55    

If this interpretation is right, what implications does it have for how to understand “justification” within 

Rawls’s view?   I think Rawls’s idea is that, in accepting the political conception, represented as the 

outcome of a fair agreement, as the appropriate political conception, they are understanding that 

agreement as justificatory, but not justificatory in just any old sense, rather justificatory in the sense 

that understanding the basis of the political conception in this way is as good a way as any to fulfill the 

conception dependent desire that Rawls’s associates with liberal democratic citizenship.  That is to say, 

those who accept the political conception, as so represented, aren’t committed to the view that, absent 

the requirement to find an agreed public conception to well-order the political society, choice in the 

original position would justify anything.  Rather the idea is that, since they accept this requirement 

(Rawls assumes this commitment to the idea of a well-ordered political society), and since social 

contract theory offers a way of satisfying it, they regard the content of the political conception as 

appropriate since it can be represented as the outcome of a fair agreement.   

                                                           
53 (Rawls, 2005, pp. 95, 97-8) 
54 i.e. the substantive principles and the guidelines for public inquiry (Rawls, 2005, p. 224)  
55 This raises difficult questions about the overlapping consensus of reasonable comprehensive doctrines.  Is it a 

consensus on just the political content?  Or the political content represented as the outcome of a fair agreement? 

The latter is a more demanding conception, and perhaps problematic for that reason, but I think more in line with 

what Rawls says about political constructivism and its significance.  



27 

 

So, in reflective equilibrium an accepting citizen does regard, in the sense just indicated, choice in the 

original position as justificatory.   Presumably though, in going through the process of reflective 

equilibrium, the citizen has brought other considerations to bear, looked at things from different angles, 

etc.  This host of considerations (Rawls doesn’t really discuss what these might be) are also justificatory, 

but also, presumably, only pursuant to (or at least in connection with) the conception dependent desire 

of liberal democratic citizenship.   

So, it is a rather complicated story how to understand “justification” in the Rawlsian framework.   The 

key idea to keep in mind is that justification proceeds under a commitment to the idea of a liberal 

political society as well-ordered, and what this rules out as possible bases for justification.  

Constructivism (and the idea of the social contract) enter the theory at this point and provide a way to 

conceive of the content of a political conception as the object of a fair agreement.  What is then 

accepted – (i.e. should it be accepted, this is the conjecture on which the idea of the social contract is 

based)– in reflective equilibrium is, on the basis of a variety of considerations at all levels of generality 

and pursuant to the conception dependent desire of liberal democratic citizenship, the content of a 

particular conception, as the most appropriate basis for political life, given that it can be represented as 

the object of a fair agreement, which representation is taken (again pursuant to the conception 

dependent desire and other considerations) as justifying that political content.  

Public justification  

Another key dimension of justification in the Rawlsian picture – again justification pursuant to the idea 

of a well-ordered liberal political society – is its social, collective, and public dimension.   We are looking 

– Rawls assumes – for a public conception of justice to well-order a liberal political society and so one 

that actually does this would satisfy the “overall criterion of the reasonable”56 – i.e. would achieve what 

reasonable citizens (those with the conception dependent desire associated with liberal democratic 

citizenship, committed to the idea of a well-ordered liberal political society) are aiming for politically. It 

is in this sense that “public justification is a basic case for political liberalism” and “gives the best 

justification of the political conception that we can have at any time.”57  

Public justification of a political conception is important because it implies that the political conception 

successfully plays a certain role, i.e. that it serves as a public basis of justification for a well-ordered 

liberal political society.   It is also important because acceptance of the political conception from such a 

variety of social perspectives is the best confirmation (evidence) we can have that a political conception 

leaves sufficient space for worthy ways of life.58  Here the idea is, implicitly, that “justice” isn’t the only 

value encompassed in the ideal of a liberal political society.  Justice is a key value, but liberal political 

society is premised also on the idea that individuals, in the context of their civil liberties, lead lives that 

                                                           
56 (Rawls, 2005, p. 384) 
57 (Rawls, 2005, p. 388) 
58 (Rawls, 2005, p. 210)  Here also is relevant Rawls’s response to Habermas that the reasonable overlapping 

consensus “adds to the justification of the political conception.” (Rawls, 2005, p. 394)  I am assuming that a 

reasonable overlapping consensus is a necessary condition for public justification and that, when such a consensus 

obtains, public justification holds, at least to a large extent.   
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they regard as enriching and full.  Political liberalism itself has no resources to make this judgment (itself 

it has no criterion of the good in this sense), and so it matters, to the full vindication of a political 

conception that it be confirmed in this way. 

To understand the role of “public justification” within Rawls’s view, the role of general and wide 

acceptance of a political conception in justifying that conception, it is important to contrast it with full 

justification and, in fact, two kind of full justification.  The site of full justification is the individual citizen, 

and occurs when the individual affirms the conception in reflective equilibrium by “embedding” that 

conception in their comprehensive doctrine in some way.59  And full justification may take at least two 

forms:  in some cases an individual citizen may regard the conception as fully justified regardless of the 

acceptance of others (presumably as an implication of some aspect of their comprehensive doctrine) 

and others – I suspect that Rawls is in this camp – may regard acceptance of the conception on due 

reflection by others as part of full justification.   I will return to this second kind of full justification 

momentarily. 

It is important to recognize that “public justification” shouldn’t be construed simply as the sum of the 

full justifications for each individual combined with the mutual knowledge of this.   Public justification is, 

in some sense, undertaken by the political society as a whole.60  And, at least from the point of view of 

political liberalism, from the point of view in which the political conception is developed, acceptance of 

the political conception by the members of the political society does matter to its justification.  It is in 

this sense that “public justification” is a basic case for political liberalism. 

These are very murky waters, at least for me.  And I don’t want to pretend to know exactly what Rawls 

has in mind by the idea of “public justification.”  My sense, though, is that, as the “overall criterion of 

the reasonable” public justification has an historical dimension.   One can, of course, develop a political 

conception on one’s own, e.g. in a philosophical text, and regard that conception as justified and where 

its justification does not depend on the acceptance of anyone else.   But at least from within the political 

theory Rawls is developing – committed to the idea of a well-ordered liberal society -- it matters to this 

justification whether society over time comes to adopt and accept this conception:  “History is full of 

surprises.  We have to formulate an ideal of constitutional government to see whether it has force for us 

and can be put into practice successfully in the history of society.”61   

This brings into view two additional issues.  First, how would Rawls understand the justificatory status of 

the conceptions he has developed, given that these conceptions are yet to be realized, conceptions for 

which public justification is still wanting?   Second, and related to the latter, how does “political 

liberalism” understand this kind of scenario – are such conceptions not justified at all should public 

justification fail to obtain, or is public justification just icing on the cake, or some third alternative?  And, 
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60 (Rawls, 2005, p. 387) 
61 (Rawls, 2005, p. 87) 
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relatedly, how are we to understand the importance of public justification, from within political 

liberalism, given that public justification is impossible – “a point infinity we can never reach”?62 

As to the first, my sense is that Rawls regards these conceptions as justified, certainly justified enough to 

aim at and take action in accordance with, but where a full justification of these conceptions awaits their 

successful adoption by the political societies whose members he is addressing.   These conceptions have 

a kind of provisional justification, and where part of even this provisional justification is showing that the 

conceptions have some decent chance of being successfully adopted.    It is in this vein – to anticipate – 

that I will interpret Rawls’s statement that “Thus, I take it as established that, if decent hierarchical 

societies honor the conditions specified in [sections] 8-9, those societies would be regarded by liberal 

people[s], on reflection, as a bona fide members of a reasonable Society of Peoples.”63 

Second there is the more general question how to understand, within political liberalism, the 

justificatory significance of acceptance on due reflection.  What happens to the justification of political 

conception of justice if public justification is not forthcoming?  Rawls doesn’t discuss this with any 

precision, but it seems sensible to fill in the details as follows: 

Granting that public justification (as defined) is a practical impossibility, it makes sense to hold the 

justification of a political conception depends on its extent and depth.64   As for the nature of this 

dependence I would distinguish a number of cases: 

 In one set of cases, liberal political institutions are only very imperfectly established.  In this type of case 

– which is probably our case – I doubt that political liberalism regards rejection of liberal political values 

and institutions as significantly undermining those values and institutions.  There is no public 

justification, but neither are liberal political institutions properly in place.   

A second kind of case emphasizes what might seem to be the impossibility of realizing liberal democratic 

justice.  This would certainly weaken the justification of a liberal political conception, but it need not 

undercut it entirely.  Even if the transition to liberal democratic justice can’t be fully realized, it may still 

be the best option.    

In a third case, a liberal political conception of justice is more or less institutionally realized, and some 

substantial portion of the adult population, on enduring basis, rejects liberal democratic institutions and 

liberal political values.  To what extent, if any, as far as political liberalism is concerned, would their 

rejection undermine the justification of liberal political institutions?    My sense is that, in this type of 

case, Rawls’s first response would be to revisit the political conception with an eye to reformulating it so 

as to gain more widespread acceptance.  It may be possible to approach the ideal of public justification 

                                                           
62 (Rawls, 2005, p. 385) In the text this phrase refers specifically to “reflective equilibrium” but in this paragraph 

Rawls is clearly discussing public justification (“the overall criterion of the reasonable”) and since public 

justification involves wide reflective equilibrium (for each citizen), if the latter is impossible then so is the former. 
63 (Rawls, 1999, p. 84) 
64 Here it should be emphasized that I am not characterizing here how individual citizens will regard the matter.  As 

mentioned above some might not think the acceptance of others matters to the justification of the political 

conception.  
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after all. 65   But suppose this proves impossible.  Suppose the weight of historical evidence suggests 

that, no matter how a political conception is formulated, framed, etc., some substantial portion of 

adults in a liberal political society will reject liberal political institutions and the political values behind 

them.  This is a “what if” that Rawls never addresses.  But I suspect that he would have to concede, in 

this case, that the idea behind political liberalism -- the idea of a well-ordered liberal political society – is 

not simply impossible (Rawls concedes that this is an idealization) but not an even ideal that can be 

closely approximated.   Would this be fatal to political liberalism?  I’m unsure.  A big worry here is that 

rejection of liberal institutions on this scale – by a substantial portion of the adult population – would 

seem to threaten seriously the stability of the society and its functioning.  But, liberal political 

institutions might still be the best available option for political societies even if the ideal of a “well-

ordered political society” can’t be closely approximated.  

Finally, fourth, there is the case of “stability for the right reasons.”  “Stability for the right reasons” is not 

the same idea as “public justification” but is importantly related to it.    In the case of stability for the 

right reasons, a liberal political conception of justice is effectively implemented in the basic structure of 

a liberal political society and an enduring majority of citizens endorse the political conception (which is 

itself the focus of an overlapping consensus of reasonable comprehensive doctrines).66   The significance 

of stability for the right reasons – or at least a significance of it – is that it represents for practical 

purposes, in actual liberal democratic societies, the limit of public justification, the extent to which 

public justification can be realized.  Public justification is the overall criterion of the reasonable, and 

stability for the right reasons defines the limit to which actual societies can satisfy this criterion.  Rawls is 

not precise about the extent to which stability for the right reasons would enhance a political 

conception’s justification, but I take it that it would enhance a mere theoretical justification 

considerably – i.e. it would enhance significantly the justification of a liberal political conception 

premised on the idea that stability for the right reasons was possible.  This considerably enhanced 

justification would approximate public justification but still – and importantly – contemplate the 

possibility that some portion of adults in the society would reject the political conception, perhaps a 

large number of adults, but quite negligible as percentage of the society.   

Summing up on Public Justification 

Since the discussion of public justification has been long and rather complicated, I will summarize the 

main point before moving to the next section. The main idea is that, given the commitment to the idea 

of a well-ordered liberal political society, the justification of a liberal political conception depends, to 

some extent, on the acceptance by those who come under the institutions that implement it.  The 

central issue is what is the nature of this dependence?  The point I have tried to push in the last few 

pages is that this justification doesn’t depend on universal acceptance (public justification is impossible), 

but rather should stability for the right reasons obtain (in which an enduring majority accepts the liberal 

                                                           
65 It is in this temper that I take Rawls’s suggestion that a political conception must be in some way revised if it 

can’t be the focus of an overlapping consensus. (Rawls, 2005, p. 141) Rawls is emphatically not saying here that 

liberal political conceptions of justice must be substantively changed so as to gain agreement.  
66 (Rawls, 2005, pp. xvii,38,44,391) and see also (Rawls, 1999, p. 180) 
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political conception, or family thereof), that considerably enhances a mere theoretical justification 

premised merely on the idea that stability for the right reasons is possible, and that this enhancement 

can occur even in the face of rejection of liberal institutions and political values by some adults in the 

population.  It is much harder to delineate the effects on justification should more substantial 

disagreement be impossible to avoid.  This is a “what-if” that Rawls doesn’t really address, though I have 

tried to indicate how he might be tempted to proceed.  

2.2 The Overall Argument 

With this background out of the way, I will now present the overall argument which provides the 

context the argument concerning the toleration of DHSs.  It is important to see the latter as part of his 

overall project of working out a liberal political conception of justice – which conception must have both 

a domestic and international component if it is to be complete – via the idea of the idea of a social 

contract.  This argument has 3 main components, each of which involves a use of the original position:  

in the first use the original position is used to construct a conception of domestic justice for a liberal 

political society; in the second use it is used to construct a conception of international justice for (and so 

from the point of view of) liberal democratic societies stably well-ordered by the family of liberal 

conceptions of justice; and in the third use it constructs a conception of international justice for DHSs.   

Before describing some of the details involved in each of these stages a few comments are in order. 

First, the main argument that I will be focusing later – the argument for the toleration of DHSs – occurs 

between the second and third uses of the original position. After settling on a conception of justice for 

themselves, liberal peoples (their reasonable citizens) go on to ask whether there is any other kind of 

society – a non-liberal society – that they would regard, on reflection, as members of the Society of 

Peoples.  In case the answer to this is “yes” – and Rawls is reasonably confident that it would be – a third 

original position is called for.   The idea here is that, if DHSs are to be members of the Society of Peoples, 

it is inherent in a liberal idea of justice – committed as it is to the idea of a well-ordered society – that all 

the members of the Society of People accept the Law of Peoples.  And at least one way to establish this 

is to imagine an international original position argument carried out from the perspective of DHSs and 

where these societies choose the same Law of Peoples already chosen in the liberal international case.  

Second, it is worth pausing to note how strange this 3rd stage is offhand, but also how necessary it is 

given the way Rawls is proceeding.   A natural question to ask here is:  why not just put the 2nd and 3rd 

stages together?   Rawls doesn’t do this for a number of reasons.  First, he is developing a liberal political 

conception.  And so, prior to any possible merging of these two steps, Rawls would need to verify first 

that liberal peoples would tolerate DHSs.  The argument that is my focus would have to be brought to 

bear.  Second, an advantage to running the liberal international argument first is that we get some 

clarity as to what our international conception is.  Introducing DHSs before this is accomplished would 

muddy the waters.  Third, given their different fundamental interests (as implied by their different 

conceptions of justice and political institutions), an original position containing both kinds of society 

would actually play out as two separate choices – i.e. the choice that the representatives of liberal 

peoples would make based on the fundamental interests of their societies and the choice that the 
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representatives of decent hierarchical societies would make.  There is no easy way to put liberal peoples 

and DHSs together in the choice of international principles.   

Third, and this is a point I will return to, it is important to appreciate the kind of universality Rawls’s 

constructivist method aspires to.  At each point principles of justice are adopted for a specific context, 

and developed within a background commitment to the idea of a well-ordered society – principles for a 

well-ordered domestic society, and principles for a well-ordered society of peoples.   In filling out their 

conception of international justice, liberal peoples do have to ask whether DHSs are members of the 

Society of Peoples, but they don’t have to address the issue of what justice requires for those societies.  

Fourth, connected to the latter, the overall argument is meant to be coherent and complete, and what is 

on trial throughout – and potentially vindicated – is the idea of the social contract.   If the social contract 

is unable to construct an acceptable political conception at the domestic level, so much the worse for 

the social contract.  If successful for that question, but not at the international level, then perhaps we 

should start over in the domestic case with a different procedure, or adopt a different approach 

altogether. 

Fifth, as will be evident, each stage of the argument involves the question whether there is a reasonable 

basis for stability for the right reasons, (individual) reflective equilibrium, and, I will add, in line with my 

earlier discussion, the achievement of stability for the reasons.   

The Domestic Case 

The first part of Rawls’s argument is familiar to readers of TJ and PL.  But Rawls rehearses it in both 

“LOP” and LOP to emphasize not only the continuity of international justice with his domestic account, 

but the methodological priority of the domestic account.  It is because of its success (if we deem it 

successful) at the domestic level, that we go on to employ the social contract at the international level.  

The domestic case has 5 stages.  In developing the account, Rawls works through the first 3 steps.  Step 

4 pertains to individual citizens, and involves their accepting the conception in reflective equilibrium.  

Step 5, in line with my earlier discussion, involves stability for the right reasons of the political society in 

fact.  

(1) The 1st original position models what we – reasonable and rational citizens of the same 

liberal democratic society -- would regard as fair conditions for the parties, as rational 

representatives of free and equal, reasonable and rational citizens to specify the fair terms of 

cooperation for their political society. 

(2) Public principles of justice are chosen by the parties along with guidelines for public inquiry. 

(3) It is confirmed that there is a reasonable basis for the political conception chosen in (2) as 

stable for the right reasons by setting out a moral psychology in accordance with which citizens 

acquire a normally effective sense of justice and verifying that, “in view of general facts that 
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characterize a democracy’s public culture… …the political conception can be the focus of an 

overlapping consensus.”67 

(4) We check whether, on due reflection, we endorse the principles and guidelines, their 

implications, and their basis in the idea of the social contract.68 

(5) The liberal political conception is historically vindicated in coming to stably well-order our 

liberal political society.69   

[Here it is worth noting that there is no pressing need to develop “criteria” for who is to count as a 

citizen in this stretch of Rawls’s account.  The developed conception does require that citizens possess 

the capacity for moral personality, but these capacities aren’t criteria.  It is simply assumed that adults in 

the normal case will have the capacities that underwrite a claim to citizenship.] 

The Liberal International Case 

The next stage of the argument involves extending a liberal conception of justice to the international 

context.  This is necessary since “[e]very society must have a conception of how it is related to other 

societies… …[I]t lives with them in the same world and… …it must formulate certain principles and ideals 

for guiding its policies toward other peoples.”70   And Rawls takes as his starting point, for this extension, 

political societies well-ordered (and presumably stably so) by the family of liberal political conceptions 

of justice.71  Rawls doesn’t say much to justify this starting point.   He doesn’t say – much less argue – 

that all (reasonable) well-ordered liberal political societies merit mutual recognition as international 

equals.  Not that he denies this either.  Rather, he just takes it as more or less given that well-ordered 

liberal political societies (their members) would, on reflection, regard each other this way and proceeds 

to construct the Law of Peoples from this point of view.  Similarly, it could be said, that neither does 

Rawls argue, in the liberal democratic domestic case, that the capacity for moral personality grounds an 

entitlement to liberal citizenship.  Rather, this is simply taken for granted as the basis for equality, and 

the implications of liberal democratic citizenship are worked out on that assumption.72  

                                                           
67 (Rawls, 2005, p. 141) 
68 (Rawls, 2005, p. 96) 
69 I assume this step in light of my discussion of public justification and stability for the right reasons above.   
70 (Rawls, 1993, p. 44) 
71 See (Rawls, 1993, p. 53) and (Rawls, 1999, p. 33).  It is important to note that this is itself quite an 

idealization, insofar as Rawls is skeptical that actual liberal democratic societies are effectively regulated 

by liberal political conceptions of justice, much less well-ordered by them. (Rawls, 1999, p. 48) Given this 

idealization, we might wonder whether Rawls’s method, perhaps apt to construct the content of 

specifically international justice, is going to be less adept at identifying injustice within actual, typically 

not well-ordered, political societies liberal or otherwise. 

 

 
72 (Rawls, 2005, pp. 18-9) 



34 

 

In this stretch of the argument, an analogous division of the steps is maintained.  Rawls works through 

the first 3 steps, then individual citizens assess the conception, and finally the step of stability for the 

right reasons for a Society of Liberal Peoples.  The main steps in the liberal international case are: 

(6) The 2nd original position models what “we” -- now citizens of different well-ordered liberal 

democratic societies (and so presumably not us) – would regard as fair conditions for the 

parties, rational representatives of equal and independent, reasonable and rational liberal 

peoples, to specify fair terms of cooperation for a Society of Liberal Peoples.73  

(7) The LOP is chosen by the parties along with guidelines for public inquiry.74 

(8) It is confirmed that there is a reasonable basis for the LOP chosen in (7) as stable for the right 

reasons by describing the moral psychology of liberal peoples in accordance with which they 

acquire and maintain an effective sense of justice as peoples and verifying, in view of general 

facts that characterize the international context – the “Fact of Liberal Democratic Peace” – that 

a Society of Peoples could be stable for the right reasons.75 

(9) We – the citizens of well-ordered liberal democratic societies – check whether on due 

reflection we endorse the LOP “and the social contract conception of that law.”76 

(10) The LOP is historically vindicated in coming to stably well-ordered our Society of Liberal 

Peoples.77 

The Toleration of DHSs 

The next step in the account is to ask whether there are any non-liberal kinds of society that would, on 

reflection, be regarded as EPMIGS of the SOP by liberal peoples (their reasonable members).   If so, a 

third case of a well-ordered Society of Peoples must be worked out, in which the representatives of that 

kind of society select a Law of Peoples. To support the idea that this third kind of society is possible, 

Rawls develops criteria for a DHS.  These are criteria that are coherent and fit together (and so would 

seem to mark out at least a possible kind of society) and which criteria suggest a kind of society that 

would be regarded by liberal peoples, on reflection, as EPMIGS: 

(11) A DHS is both possible and would be regarded on reflection, by liberal peoples, as EPMIGS 

of the SOP. 

The Decent Hierarchical International Case 

                                                           
73 (Rawls, 1999, p. 32) 
74 Rawls doesn’t specifically discuss the choice of these guidelines – the LOP focuses on substantive principles – but 

presumably some such choice is necessary to fully work out the social contract idea.  
75 (Rawls, 1999, pp. 25, 51-54, 125) 
76 (Rawls, 1999, p. 58) 
77 Again, I assume this step in line with my earlier discussion of public justification and stability for the right 

reasons.   
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This case proceeds on the assumption that (11) holds.  If it doesn’t, there would be no reason to develop 

an original position argument for an international Society of DHSs.  And, before laying out the steps, a 

word of caution:  Rawls’s account of this is quite murky, at least to me.   On the one hand, he wants to 

develop the argument from the point of view of these DHSs (and I have followed this in the steps 

immediately below).  On the other hand, he sometimes seems not to have left the perspective of the 

liberal democratic citizen and it is “we” – such citizens – who are verifying that an original position 

argument for DHSs makes sense.  This is also an important issue, especially since, as I understand the 

dialectical situation, no DHSs exist now.  This means that “we” must set up the original position for a 

DHSs (in a way that makes sense), but also imagine it (and the LOP developed within it) as endorsed by 

those societies.78   

(12) The 3rd original position models what “we” – members of well-ordered DHSs, but not the 

same one – as fair conditions for parties, as rational representatives of equal and independent, 

reasonable and rational decent hierarchical peoples, to specify fair terms of cooperation for a 

Society of Decent Peoples.79 

(13) An LOP is chosen by the representatives (along with guidelines for public inquiry). 

(14) It is confirmed that there is a reasonable basis for stability for the right reasons for the LOP 

chosen in (13) through an account of the moral psychology of decent hierarchical peoples. 

(15) We – members of well-ordered DHSs – endorse on reflection the chosen LOP and its basis in 

the idea of a social contract.80   

(16)  The LOP is historically vindicated in coming to well order “our” Society of Decent Peoples.81 

There are a couple of things to notice here.  First, though Rawls doesn’t quite do this in his presentation, 

I have stuck throughout to the idea that the original position is intended as a device of representation 

for DHSs.  Offhand, this seems quite strange.  It makes some sense, of course, to the extent that Rawls’s 

aspiration is a well-ordered Society of Peoples animated by the idea of the social contract, and largely 

for that reason, along with some textual support, I have stuck with it in my interpretation.  But insofar as 

the idea of the social contract is foreign to DHSs domestically and doesn’t cohere with their 

                                                           
78 To my knowledge, no one has worked out exactly how this is supposed to go.  And some have been critical of the 

idea of extending the idea of the social contract to DHSs as either incoherent (Avila, 2007, p. 104)  or involving 

cultural imperialism (Audard, 2007, pp. 262-5).   
79 (Rawls, 1999, p. 69)  Rawls is very imprecise here, so in (12) I am filling in what I take to be the basic idea.  One 

may be tempted to just imagine the members of a DHS accepting the substantive content of the LOP, and so to go 

a different interpretive route than I have gone.  But I think Rawls’s idea (hope) is that the idea of the social 

contract could gain traction at the level of the Society of Peoples.  If this doesn’t work out then one might try to 

work out the idea of a Society of Peoples tied together in part by the social contract (for liberal peoples) and in 

part by societal comprehensive doctrines (for decent hierarchical societies).  (Avila, 2007) attempts something 

along these lines in modifying Rawls’s position.  
80 (Rawls, 1999, p. 69) 
81 I include this step to complete the parallel with the liberal international case.  
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understanding of domestic society, it hard to see how the idea of the social contract at the international 

level makes sense. 

Second, it is important to notice in (14) that there is no mention of a “Fact of Decent Hierarchical 

Peace.”  If DHSs existed (and given what the criteria require), it is of course possible that such a fact 

would obtain, and support a reasonable basis for stability for the right reasons. But it is not clear – and 

Rawls certainly doesn’t point to – any such fact in evidence now.  This suggests that there is an 

important difference between the liberal and decent hierarchical international case, a difference that 

arises in part because of the importance of stability for the right reasons in Rawls’s theorizing.  In 

developing a “realistically utopian” political conception, it is important to establish that stability for the 

right reasons is at least possible, to provide a reasonable basis for this.  The Fact of Liberal Democratic 

Peace does this for liberal peoples, but it is not clear that there is a similar fact for the case of decent 

hierarchical societies. 

Liberal Confirmation 

In the end, Rawls envisions liberal peoples and decent peoples together in a Society of Peoples.   But 

running separate international original positions serves to mark the question of toleration, and to 

demonstrate, for liberal peoples, that DHSs – quite on their own and motivated by the fundamental 

interests that guide their societies -- accept the same LOP already chosen by liberal peoples (guided by 

their fundamental interests).  This gives: 

(17)  It turns out that the representatives of a DHS have chosen (and their members affirm on 

reflection) the same LOP that the representatives of liberal peoples have chosen (and that their 

citizens affirm on reflection).82  

The Society of Liberal and Decent Peoples 

Finally, and supposing that as liberal peoples regard DHSs as EPMIGS on reflection, so do DHSs regard 

liberal peoples as EPMIGS on reflection, the goal that Rawls is shooting for in extending a liberal 

conception of justice for a liberal democratic society to the international context is that: 

(18) The LOP (and its basis in the social contract) is historically vindicated in coming to stably 

well-order a Society of Liberal and Decent Peoples, each of which peoples is a stably well-

ordered political society.  

2.3 A Few Questions about the Argument 

                                                           
82 This raises the question:  “What if” DHSs don’t accept the same LOP?  Would that mean that the liberal choice 

must be changed? I return to this issue later. For now, to briefly respond:  no.  It would call, rather, for revisiting 

the original position construction.  Was there a mistake made somewhere?  Would it be better to formulate the 

procedure somewhat differently?  Rawls is committed, in the end, to the idea that both DHSs and liberal peoples 

accept the same LOP.  If that can’t be worked out, there is no question of a “compromise solution,” rather his 

commitment to working out a conception of a well-ordered (international) society through the idea of the social 

contract would be undercut.  See (Rawls, 2005, p. 96n) for a thought along similar lines in the domestic case.  
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2.3.1 Is all this unfinished business problematic? 

With a rough full statement of Rawls’s argument now in place, it is important to recognize how much of 

the account involves yet to be realized social understandings and practices.   This is especially true in the 

case of decent hierarchical societies and the Society of Liberal and Decent Peoples, but also for the 

liberal international case83, and the liberal domestic case.  In each case, there is a question about 

whether “reflective equilibrium” is likely to be forthcoming (4, 9 and 15).   Partly as a result of this, the 

prospects for stability for the right reasons are unclear (3, 8, 14).   And “historical vindication” for any of 

the developed conceptions (5, 19, 16, 18) seems a long way off, though perhaps some liberal democratic 

societies are at least “relatively [stably] well-ordered” and so in the ballpark of (5).84   

The sheer extent of this “unfinished business” and its prospects for its wrapping up may be damaging for 

Rawls’s view.  On the other hand, Rawls is quite conscious that liberal political philosophy, as he 

understands it, is a work in progress.  It must be insofar as it is committed to the idea of a well-ordered 

political society, and so to extending the limits of practical possibility by developing political conceptions 

that are realistically utopian, both at the domestic and international levels.  

And it is in this light, that the idea of a Society of Peoples, especially, must be understood. The 

democratic peace notwithstanding, whether or not liberal democratic societies are capable of sustaining 

even a well-ordered Society of Liberal Peoples is far from obvious.  But, Rawls’s idea is that the 

realization of some such idea is essential for liberal democratic societies to realize their own 

fundamental interests, to realizing liberal democratic political life most fully.   A similar analysis would 

apply under the supposition that decent hierarchical societies exist. And, as for the question of 

toleration itself, here I suspect Rawls’s hope is to focus liberal democratic attention on the key issue, 

whether a DHS would be regarded as a well-ordered political society.  If that is the way we understand 

it, then we could and would regard it, on reflection, as an EPMIGS of the SOP. 

The point here is that the extent of “unfinished business” isn’t necessarily problematic from Rawls’s 

perspective. In line with roles of liberal political philosophy mentioned above, Rawls can be seen as 

attempting to introduce in us – reasonable liberal democratic citizens – the conception dependent 

desire involved with the idea of a Society of Peoples.  

2.3.2 How is the Law of Peoples developed out of a liberal idea of justice? 

                                                           
83 “The idea of a reasonably just society of well-ordered peoples will not have an important place in a theory of 

international politics until such peoples exist and have learned to coordinate the actions of their governments in 

wider forms of political, economic, and social cooperation.” (Rawls, 1999, p. 19) 
84 Rawls uses this phrase in the transition from ideal theory to non-ideal theory:  “On the assumption that there 

exist in the world some relatively well-ordered peoples, we ask in nonideal theory how these peoples should act 

towards non-well-ordered peoples.” (Rawls, 1999, p. 89)  Rawls doesn’t try to specify what “relatively well-

ordered” means here, but I presume he has in mind a society that deviates somewhat from the idea of a well-

ordered society in each dimension of this idea.  
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As Rawls explains it, the Law of Peoples is “developed out of a liberal idea of justice similar to, but more 

general than, the idea I call justice as fairness”85 and “is developed within political liberalism”86 and 

involves “an account of the extension of a general social contract idea to a Society of Peoples” 87and 

which extension “is completed by showing that both kinds of society, liberal and decent, would agree to 

the same Law of Peoples.”88  This is somewhat confusing.  What do the ideas of “development” and 

“extension” mean in this context?  And how is this all related to the idea that, “in developing the Law of 

Peoples within a liberal conception of justice, we work out the ideals and principles of the foreign policy 

of a liberal people”?89  It is important to have some clarity on these issues in order to understand 

Rawls’s overall argument and its bearing on the toleration of DHSs.  If the Law of Peoples is developed 

out of a liberal idea of justice, why wouldn’t that imply that DHSs can’t be tolerated?  Doesn’t liberal 

justice prohibit decent hierarchical political arrangements? 

Rawls’s answer to this is that first, while liberal justice does prohibit, as he has worked it out, decent 

hierarchical political arrangement within liberal political societies, no stance has been taken – in working 

this out – about other kinds of political societies.  Second, in developing the Law of Peoples out of a 

liberal idea of justice, what is developed is a conception of international justice, not a conception of 

domestic justice. Third, if it be asked how this is possible – i.e. what relevance does domestic liberal 

justice have at all for specifically international justice – Rawls’s response is that the idea of a well-

ordered political society can be transposed to the international level, and the idea of the social contract 

(itself a liberal political idea) can be used to develop a conception of international justice for a well-

ordered Society of liberal peoples by drawing on their common point of view as defined by the family of 

liberal political conceptions.  Furthermore, the idea of political liberalism can also be transposed to the 

international level.  The Law of Peoples will have to be acceptable to at least all liberal peoples as 

member peoples of the Society of Peoples. So, ideas used in developing Rawls’s account of liberal 

political justice in the domestic case – the social contract, the well-ordered society, political liberalism – 

can all be relevant in the international context. 

But still, what does any of this have to do with decent hierarchical societies?  Granted that the idea of 

the social contract can be used at the international level, and granted – accepting political liberalism – 

that if DHSs are part of this contract that the LOP would have to be acceptable to them, is there any 

sense in which the membership of DHSs in the SOP, their status as parties to the international contract, 

is itself an extension or implication of liberal domestic justice?  My full answer to this question will be 

developed in Chapter 4.  For now, though, I will say that their toleration certainly isn’t an implication of 

liberal domestic justice (not entailed by this, whatever that would mean).  But their toleration is 

connected to the idea of a well-ordered political society.  Rawls assumes that liberal peoples would, on 

reflection, regard other well-ordered political societies as meriting toleration.  This regard isn’t a logical 

implication of a liberal democratic account of domestic justice but does cohere with it, with the 

                                                           
85 (Rawls, 1999, p. 3) 
86 (Rawls, 1999, p. 55) 
87 (Rawls, 1999, p. 4) 
88 (Rawls, 1999, p. 5) 
89 (Rawls, 1999, p. 10) 
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importance Rawls assigns to the idea of a well-ordered political society.  And so the toleration of DHSs 

can be connected to ideas that are central to Rawls’s account of liberal domestic justice at least if we 

accept that a DHS is a well-ordered political society.   

It remains in this section finally to clarify the sense in which “we work out the ideals and principles of 

the foreign policy of a liberal people”90 in developing the Law of Peoples.  This is true as far as it goes.  

But if DHSs are tolerated – certainly a big if – the idea of the social contract is extended and the Law of 

Peoples would take on a wider significance.  In that case:  “This shared law describes the kind of Society 

of Peoples that all liberal and decent societies want, and it expresses the regulative end of their foreign 

policies.”91  It is important to not be misled by Rawls’s statement connecting the Law of Peoples to 

liberal foreign policy to seeing this as its main role.92  It isn’t limited to that role if DHSs are members of 

the Society of Peoples. 

2.4 Universality of liberal democratic justice? 

With Rawls’s overall argument in view, it will be worthwhile to revisit the question of the universality of 

liberal democratic justice within Rawls’s political constructivism.  Within this view, as I understand it, 

while it could turn out liberal justice is a universal requirement, this is not necessitated by his approach 

and nor does he actually argue for it.   Rawls develops a liberal political conception of justice for a liberal 

society, and then international principles for a Society of Peoples.  At no point does he develop, as it 

were, domestic principles of justice for every domestic society, and where these principles are liberal 

principles.93   But it could turn out, within his constructivism, that liberal democratic justice is universal 

in two ways.  One, it might turn out that liberal democratic institutions are necessary for the protection 

of the basic human rights Rawls views as requirements for social cooperation.94  Two, it might turn out 

that, on reflection, liberal peoples wouldn’t regard, on reflection, DHSs as EPMIGS or any other kind of 

non-liberal society as meriting this status either, that Rawls’s conjecture about this is wrong.95   In either 

of this cases, Rawls’s political constructivism would start by limiting the applicability of liberal political 

conceptions to liberal democratic societies but end, nonetheless, with liberal universality.   

2.4.1 TJ and Universality 

                                                           
90 (Rawls, 1999, p. 10) 
91 (Rawls, 1999, p. 63) 
92 See (Naticchia, 2017, pp. 111-3) for an interpretation that puts too much weight on the foreign policy aspect of 

Rawls’s view.  Naticchia sees Rawls’s concern with foreign policy concern as indicating that:  “In The Law of Peoples 

Rawls’s aim is not to defend principles of international justice, but a theory of international recognition.”  Naticchia 

goes on to charitably reconstruct this theory along “pragmatic” as opposed to “justice-based” lines. (Naticchia, 

2017, p. 121ff)   
93 See (Rawls, 1993, p. 46) and (Rawls, 1999, p. 85).  For other interpretations along this line see (Moon, 2014), 

(Rorty, 1991), (Laden, 2014), and (Laden, 2003). 
94 (Rawls, 1999, p. 79)   
95 The latter disjunct is important since the DHSs are only one kind of non-liberal democratic society. (Rawls, 1999, 

p. 4)  This raises the question how this kind of case (opposed to the human rights case) for liberal universality could 

be successfully completed, given that possibilities for political organization seem endless.  
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This is not to deny that some passages from TJ, taken on their own, would seem to support attributing 

to Rawls the view that liberal democratic political institutions are universally valid.   For example, in the 

“Role of Justice” section of TJ (section 1), Rawls writes: 

“Each person possesses an inviolability founded on justice that even the welfare of society as a 

whole cannot override.  For this reason, justice denies that the loss of freedom for some is made 

right by a greater good for others.  It does not allow that the sacrifices imposed on a few are 

outweighed by the larger some of advantages enjoyed by the many.  Therefore, in a just society 

the liberties of equal citizenship are taken as settled.” 96 

Here it seems that Rawls is arguing (“therefore”) – or at least anticipating an argument to come -- that 

just political societies are liberal democratic ones (in which “the liberties of equal citizenship are taken 

as settled”), that equal citizenship is a requirement of justice.  

Another set of passages that might be taken in the universal requirement direction occur in section 77 

of TJ, “The Basis of Equality.”  In this section Rawls identifies justice with equality – equality in the 

administration of institutions as public systems of rules (justice as regularity) and equality in the 

substantive structure of institutions (the two principles of justices) and then seeks to identify the basis 

of equality, the features of human beings on the basis of which they are “owed the guarantees of 

justice.”97 What are the features?  

“The natural answer seems to be that it is precisely the moral persons that are entitled to equal 

justice.  Moral persons are distinguished by two features: first they are capable of having (and 

are assumed to have) a conception of their good (as expressed by their rational plan of life); and 

second they are capable of having (and are assumed to acquire) a sense of justice…”98 

And on this view: 

“The capacity for moral personality is a sufficient condition for being entitled to equal justice.” 

And so Rawls seems to say that all moral persons (and those with capacity for this, i.e. children) are 

entitled to equal justice, and where equal justice implies both formal equality and the two principles of 

justice, and hence the rights and liberties of liberal democratic citizenship (though these rights and 

liberties are suitably adjusted in the case of children).  Furthermore, almost all human individuals are 

moral persons (or have the capacity for moral personhood) – “only scattered individuals are without this 

capacity or its realization to the minimum [requisite] degree.”99  The implication would seem to be, 

then, that since any political society will consist almost entirely of moral persons, and since moral 

personhood grounds an entitlement to equal justice owed to those persons, and since equal justice 

involves liberal democratic citizenship, there would seem be a kind of “natural right” – possessed by all 

persons – to liberal democratic institutions.   And in fact, Rawls describes the theory of justice that he is 

                                                           
96 (Rawls, 1971, pp. 3-4) 
97 (Rawls, 1971, p. 505) 
98 (Rawls, 1971, p. 505) 
99 (Rawls, 1971, p. 506) 
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articulating as having the “characteristic marks of a natural rights theory” in that “not only does it 

ground fundamental rights on natural attributes and distinguishes their basis from social norms, but it 

assigns rights to persons by principles of equal justice.”100  And, if persons possess a natural right to 

liberal democratic institutions, it is a small step to the idea that all non-liberal, non-democratic societies 

violate a requirement of justice for being non-liberal and non-democratic.  Provided that persons can’t 

waive their natural right to liberal democratic citizenship or that not all persons any would do so, the 

implication would seem to go through:  non-liberal political societies are unjust. 

2.4.2 Universality in Later Works? 

But, whatever the merits of interpretations along these lines of passages in TJ, I think it is quite clear 

that, in his later work (from the 1980s and after), Rawls scrupulously avoids the question whether his 

political conception has any domestic relevance for non-liberal societies and undertakes to clarify that 

his domestic conception of justice is addressed to liberal citizens for the purpose of their considering 

whether it applies to (and is useful for) their own society.  For example, as Rawls puts it in “Kantian 

Constructivism in Moral Theory”: 

An immediate implication of taking our inquiry as focused on the apparent conflict between 

freedom and equality in a democratic society is that we are not trying to find a conception of 

justice suitable for all societies regardless of their particular social or historical circumstances.  

We want to settle a fundamental disagreement over the just form of a basic institutions within a 

democratic society…101  

Here the idea is, at least in intention if not in consequence, to find principles of justice specifically for 

liberal democratic societies.102 

A reluctance to address the domestic case of non-liberal societies is evident throughout “LOP” and LOP.  

In both of these works he observes that his constructivism proceeds case by case, and aims to achieve 

universality by developing different conceptions of justice through a series of subjects:   

The principles of justice for the basic structure of a liberal democratic society are not, that is 

fully general principles.  They do not apply to all subjects:  not to churches or universities, or 

even to the basic structure of all societies.103 

And: 

Typically a constructivist doctrine proceeds through a series of subjects, starting, say with 

principles of political justice for the basic structure of a closed and self-contained democratic 

                                                           
100 (Rawls, 1971, p. 505n) 
101 (Rawls, 2001, p. 308) 
102 I say “if not in consequence” because it might be argued (against the interpretation I am suggesting here) that 

“suitable” doesn’t mean “justified” – that even if liberal democratic principles have universal validity (applying to 

all political societies) they may not be suitable now for every society given their cultural historical context. Does 

Rawls contemplate this possibility here? 
103 (Rawls, 1999, p. 85) 
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societies… …Thus a constructivist liberal doctrine is universal in reach once it is extended to give 

principles for all politically relevant subjects. 104 

And in PL Rawls seems to relativize his argument for liberal democratic principles of justice to the 

context of liberal democratic societies.  In the first chapter of PL, Rawls notes that he will “begin with a 

first fundamental question about political justice in a democratic society”105 and suggests that his task is 

to resolve an intramural dispute as to how to properly secure “democratic liberty and equality.”106 And, 

at the beginning of the second chapter of PL, Rawls glosses this first fundamental question as “what is 

more appropriate conception of justice for specifying the fair terms of cooperation between citizens 

regarded as free and equal?”107 Here we seem to get the idea that the terms of cooperation Rawls 

argues for – the two principles of justice – depend, for their justification, on a certain way of regarding 

the members of society, i.e. as free and equal citizens.   

Along these same lines, throughout PL Rawls seems to be working within a kind of abstract schema that 

takes social cooperation as a fundamental notion (an idea that implicates the idea of persons, those 

with the capacity for cooperation and so the moral powers, and also the idea of a well-ordered society).  

And, it is important to notice, the ideal of liberal democratic citizenship supports but one way of 

specifying the ideas – where the persons cooperating are free and equal citizens, where the terms of 

social cooperation involve reciprocity in that sense (i.e. are terms justifiable to free and equal citizens), 

and where the well-ordered society is a liberal democratic one.108 And, Rawls explicitly leaves open in PL 

that there might be other ways of specifying these ideas: 

What is missing in this sketch of the basic idea of society is a conception of the right and good 

on the basis of which its members accept the rules and procedures that guide their activities.  In 

justice as fairness this missing conception is constructed using the principles of practical reason 

in union with political conceptions of society and person.  This is a special case in which the 

members of society are citizens regarded as free and equal in virtue of their possessing the two 

moral powers to the requisite degree… …Other societies take a different view founded on 

certain religious or philosophical doctrines… …Let us say, then, that the conceptions of society 

and person, and the public role of principles justice, are ideas of practical reason.  Not only do 

they assume a form that practical reason requires for its application, but they provide the 

context within which practical questions and problems arise:  what is the nature of social 

cooperation?  Are those cooperating free and equal, or are their roles different and unequal as 

settled by religion and culture?109 

                                                           
104 (Rawls, 1993, p. 46) 
105  (Rawls, 2005, pp. 3, italics added) 
106  (Rawls, 2005, pp. 8, italics added)   
107  (Rawls, 2005, pp. 47, italics added) 
108  (Rawls, 2005, pp. 16-19)   
109 (Rawls, 2005, pp. 108-110, italics added) It is worth noting that Rawls seems eventually to have thought (in a 

letter regarding the possibility of another edition of PL) that, for the purpose of a developing a liberal democratic 

conception of justice, even the usage of the term “principles of practical reason” might be inappropriate, as 

perhaps suggesting Kantian metaphysical commitments. (Rawls, 2005, p. 438)   And, in LOP, Rawls explicitly 
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Furthermore in PL Rawls seems to describe both political constructivism generally and the idea of an 

original position argument (the specific constructive device Rawls employs) as connected to the liberal 

democratic context.  The idea of the original position is “introduced to work out which traditional 

conception of justice… …specifies the most appropriate principles for realizing liberty and equality once 

society is viewed as a fair system of cooperation amongst free and equal citizens.”110  As for 

constructivism more generally:  “the full significance of a constructivist political conception lies in its 

connection with the fact of reasonable pluralism and the need for a democratic society to secure the 

possibility of an overlapping consensus…”111 Furthermore, Rawls suggests that there is an intrinsic 

connection between the idea of a social contract (as a way of legitimating political authority) and the 

self-conception of liberal democratic citizens as free and equal.  It is this self-conception that 

underwrites the propriety of thinking of social cooperation as appropriately guided (in some way) by 

“terms established by [those citizens] themselves in light of what they regard as their mutual 

advantage.”112 

And while Rawls does think that the liberal democratic principles of justice (constructed via the original 

position) are “objective” this does not mean that they have universal validity and apply to all societies.  

Rather they are objective in that, amongst other things, they define a public framework of thought113 for 

persons “suitably characterized as reasonable and rational”114 and where this must mean characterized 

as the free and equal citizens of a liberal democratic society.  The point then is that the objectivity of 

liberal democratic principles under some suitable characterization of the reasonable and rational 

persons (e.g. as free and equal citizens) is compatible, at least in principle, with the possibility of other 

“objective” public frameworks of thought guiding non-liberal, non-democratic social cooperation, in 

which persons are suitably characterized as reasonable and rational (but not in the same way as the free 

and equal citizens of liberal democracies are).115 

2.4.3 Epistemic Caution and Universality 

                                                           

contrasts his project from (a Kantian) one that aims to deduce principles of right and justice from a conception of 

practical reason.  Rather, the criteria for the various relevant conceptions are specified, the principles are 

constructed on the basis of these specifications, and general and wide reflective equilibrium of the whole 

conception is the best indication that these principles are valid. ( (Rawls, 1999, pp. 86-87) 
110 (Rawls, 2005, pp. 22, italics added) 
111  (Rawls, 2005, p. 90 italics added)    
112 (Rawls, 2005, p. 22)  And it is important question whether this is going to be problematic for Rawls, accordingly, 

to extend the idea of the social contract to a Society of Peoples including DHSs. 
113 (Rawls, 2005, p. 110 ff.) 
114 (Rawls, 2005, p. 116) 
115 Here it is worth pointing out that there is some ambiguity in Rawls’s work whether “reasonable” refers only to 

the particular form of moral sensibility characteristic of (the ideal of) liberal democracy or whether it refers, more 

generally, to any form of moral sensibility sufficient for participation in social cooperation of any kind (liberal 

democratic or not).  PL is obscure on this point.  This ambiguity is somewhat clarified in LOP, where Rawls 

introduces the idea of a “decent person”.   Social cooperation still essentially involves the idea of persons with 

developed capacities for a sense of justice, but Rawls is careful to call each instance of such developed capacities 

“decent” unless the terms of cooperation reflect the idea that its participants are free equals. 



44 

 

Given the weight of the evidence from Rawls’s later works, I think it safe to deny that Rawls’s presents 

liberal democratic conceptions as having universally validity (and so, as applying to decent hierarchical 

societies), at least by the time he fully develops his conception of international justice.   Whether this 

represents a change of view I will discuss in a moment – i.e. did Rawls present liberal democratic justice 

as having universal validity in TJ? 

But first it is important to point out that the more relative interpretation of Rawls’s position (supported 

at least by Rawls’s later work) coheres with Rawls’s account of “considered judgments,” judgments 

made under conditions conducive to knowledge.116 Rawls does not put the issue this way but we might 

well ask whether, and to what extent, the members of liberal democratic societies should have 

confidence in their judgments that non-liberal, non-democratic societies are ipso facto unjust (as the 

universal validity view would require)?  And, even if we have reasonable confidence about this for (all) 

existing non-liberal, non-democratic societies, does this extend to all (realistically) possible such 

societies?  On this point, at least in his earliest account of the relevant considered judgments, note that 

Rawls explicitly excludes judgments about “hypothetical cases.” In this earliest account, Rawls also 

restricts considered judgments to those given on actual conflicts of interest (it is this conflict that is the 

role of justice to adjudicate).  And this suggests another reason why Rawls (as a member of a liberal 

democratic society) would restrict his inquiry to finding a suitable conception of justice for a liberal 

democratic society, i.e. that conflicts about this are the ones that we face.  Whatever conflicts members 

of non-liberal democratic societies face or could face, they aren’t our conflicts. 

2.4.4 Universality and TJ Revisited 

Finally it is worth returning to TJ to ask whether the official limitation of a liberal domestic political 

conception to the liberal domestic case, prominent in the later works, can also be gleaned from TJ. I 

think there is at least some case to be made for this.   

For example, in the Preface, Rawls claims that his aim is articulate a conception of justice implicit in the 

social contract tradition, one that, he believes “best approximates our considered judgments of justice 

and constitutes the most appropriate moral basis for a democratic society.”117 And, even in TJ, there is a 

commitment to viewing political justification as proceeding from “what all parties to the discussion hold 

in common” and proceeding “from some consensus.”118 With such a commitment (not to say that it is 

defensible), it is hard to see Rawls as himself arguing for liberal democratic principles taken to have 

universal validity. 

Furthermore, it at least possible to give a plausible interpretation of the passages cited earlier that fit 

with the reading I am now advancing.  The basic idea would be that, within a liberal political society, 

citizens take the basis of equality to be the natural attributes that imply moral personality, whatever 

                                                           
116 For example see Rawls account of considered judgments in TJ  (Rawls, 1971, pp. 47-48) and in “Outline of a 

Decision Procedure for Ethics” (Rawls, 2001, p. 5) 
117  (Rawls, 1971, p. vii italics added)   
118 (Rawls, 1971, p. 580ff.)   
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these are.  And the thought is that they can do this without assuming that these natural attributes imply 

a claim of justice to liberal democratic institution for all persons.119   

Still, for all that, I think it would be a stretch to say that, in TJ, Rawls’s case for the two principles is 

officially limited to the liberal democratic context.   This may have been Rawls’s intention, and there are 

some statements that are suggestive of this, but this idea is not presented with the clarity that it takes 

on in the later works.  But, be that as it may, the main interpretive point still stands:  by the time of LOP, 

the liberal political conception is officially presented as valid specifically for liberal societies, not 

elsewhere.   

2.4.5 Toleration of Injustice? 

An important upshot of the foregoing is that, at least as Rawls officially presents the extension of the 

social contract idea to decent hierarchical societies, this extension does not fall under the rubric of 

“toleration of injustice.”  This is not to say that some liberal citizens might not view the issue this way.  

They might and will.  Rather, it is important to appreciate, as a matter of interpretation, that Rawls is not 

starting with the view that DHSs are unjust. That would be to apply the liberal political conception 

beyond its officially intended parameters. Many interpreters seem to get this key idea wrong.120  

One passage which has mislead interpreters in this regard is the following, in the section making 

“clarifications” about DHSs:  “To repeat, I am not saying that a [DHS] is as reasonable and just as a liberal 

society.  For, judged by the principles of a liberal democratic society, a [DHS] does not treat its members 

equally.”   I take this clarification as part of Rawls’s official view – it is a main statement of it!  And it 

does not say that DHSs are unjust.  I take Rawls’s roundabout locution “I’m not saying that…” as 

intentional, and part and parcel of Rawls’s commitment to avoiding applying the domestic liberal 

political conception to DHSs.   Of course Rawls also says that “judged by the principles of a liberal 

democratic society dos not treat its members equally.”   That’s true, but it doesn’t get to the key 

question here:  do the principles apply?  Samuel Freeman cites this passage specifically in support of the 

idea that according to Rawls – although where Freeman is somewhat unclear about whether this is 

Rawls’s belief or official position, more on this in a moment – “A just society is a liberal society, and non-

liberal but decent societies are unjust.”121  This is a not right, that’s not what the passage says.  

2.4.6 Official Doctrine vs. Beliefs vs. Implications 

This is not to say however that Rawls personally believes that DHSs are just (given that he has developed 

a liberal political conception officially intended only for the case of liberal societies).  Nor, to go the 

other direction, is it to deny that the official account implies – it might be argued – that DHSs are unjust, 

that, in effect, no coherent limitation of the argument can be made out.    As I understand Rawls’s 

                                                           
119 Now it might be objected that this is inconsistent.  Perhaps.  My focus at this point is interpreting, not defending 

Rawls’s view.   
120 See for example:  (Mandle, 2006, pp. 220-1), (Reidy, 2013, pp. 175, 179-181), and (Bernstein, 2009, p. 16) 
121 (Freeman, 2007, p. 433).   
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theory, it is elaborated officially leaving both of those issues – his personal beliefs, the implications of 

the political conception under some theory of those implications -- aside.   

Recognizing these distinctions is important for a number of reasons.  For one, in making the official 

extension Rawls occasionally entertains reservations about DHSs that others might have (that DHSs fail 

to treat persons as “truly free and equal”)122 and offers the reader a glimpse into his personal beliefs 

(“Moreover, if a liberal constitutional democracy is, in fact, superior to other forms of society, as I 

believe it to be….”).123  In these cases it is crucial not to see these as part of the official account of the 

extension.124  Doing so obscures that Rawls is trying to build up a case for tolerating DHSs that adds up 

(on reflection) to their being regarded as meriting the status of EPMIGS. 

For two, doing so will facilitate my assessment of other interpretations, or at least pointing to some of 

the respects in which they are unclear.  Freeman writes, in his discussion of LOP, commenting on Rawls’s 

“own partially comprehensive doctrine”: 

Within his own partially comprehensive doctrine presented in A Theory of Justice, Rawls always 

believed that every society in the world has a duty to develop its institutions so that it realizes 

the moral requirements of justice as fairness.  Any society that does not conform to justice as 

fairness is not just, and societies, both liberal and non-liberal are unjust to the degree that they 

depart from the principles of justice.  Rawls says nothing within Political Liberalism or The Law of 

Peoples that changes this position. The Law of Peoples is not intended to endorse relativism or 

multiculturalism.125 

While Freeman may be correct about Rawls’s own partially comprehensive doctrine – i.e. his personal 

belief – what relevance can this have for the Law of Peoples?  The Law of Peoples is conceived as 

developed within political liberalism and from the standpoint defined by the family of liberal political 

conceptions. In developing the LOP, that is the framework within which he is working, he is not starting 

from within his own “partially comprehensive doctrine.”126   Not to say that Freeman denies this.  But 

the second sentence is at least highly misleading. Is Freeman continuing to characterize here what he 

takes to be Rawls’s “partial comprehensive doctrine”?  If so, then I have no quarrel with it. But my sense 

is that he is here sliding into an interpretation of Rawls’s official statement of the LOP, as suggested by 

the following sentence:  PL and LOP could only change (since they are only concerned with) the official 

statement of the full liberal political conception, suggesting that in the second sentence Freeman has 

slid away from Rawls’s “partial comprehensive doctrine” to the liberal political doctrine.   Of course I do 

agree with the last sentence.  But there are alternatives besides liberal universality and relativism.  One 

                                                           
122 (Rawls, 1999, p. 60) 
123 (Rawls, 1999, p. 62) 
124 I see this as somewhat is analogous to how, in the domestic case, the pro tanto case for the political conception 

is to be built up from political ideas, not comprehensive doctrines.  
125 (Freeman, 2007, pp. 425-6) 
126 Granted the idea of extension is somewhat obscure. I have tried to elucidate it somewhat above.  But, whatever 

it means, it certainly rules out Rawls’s own “partial comprehensive doctrine” at its basis.  
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could proceed cautiously:  liberal political conceptions have validity here, but I’m not so sure about over 

there.  My interpretation sees Rawls as proceeding, at least officially, with this kind of caution.  

Other interpretations seem to make the mistake of inferring from the basis of equality, as outlined in TJ 

and PL, in the domestic liberal democratic, to the idea that – in the official liberal political conception – 

DHSs are unjust or that, at the very least, the members of these societies have valid moral claims to 

liberal democratic institutions.127  David Reidy falls into this camp.  In setting up his account of the 

argument for toleration (and really a problem that must be overcome in the argument) he writes: 

All natural human beings of normal abilities merit recognition and respect as rational and 

reasonable, free and equal, separate persons entitled to reciprocity in their relations to one 

another.  This Rawls affirms as central to liberalism.128 

He doesn’t say where Rawls affirms this, but I am guessing that this is inspired by Rawls’s various 

discussions of the basis of equality in a liberal democratic society.  The problem with this interpretive 

move – if this is indeed Reidy’s idea – is that Rawls’s discussion moves in the other direction. Rawls 

doesn’t, as it were, start with the natural abilities of human beings and ground moral claims from there.  

Rather, he starts with particular political societies – liberal political societies – and their self-

understandings.  Key to this self-understanding is that “we” regard one another – all adults in the society 

of normal abilities -- as equal citizens.   While it is true, then, as Rawls develops his account, that each 

adult in the society with normal abilities is regarded as meriting “recognition and respect as rational and 

reasonable, free and equal, separate persons [etc.]” by each other adult in the society, the account itself 

is not developed as committed to the thought that each human person of normal ability is, as such, 

entitled to this.  Rawls indexes his account in this way, at least temporarily, and depending on whether 

other (non-liberal) kinds of well-ordered political societies are possible.   

Any number of passages could be used to support this interpretation, but two are illustrative.  First, in 

describing his social contract view and its starting point, Rawls explains: 

Some views drawing on the tradition of the social contract, and justice as fairness is one, begin 

by taking for granted the full status of adult persons in the society in question (the members of 

its citizen body) and proceed from there…129 

Here the idea seems to be that the account of justice developed in “justice as fairness” is, at least 

initially, an indexed account, proceeding from the standpoint of a particular liberal democratic society, 

and where what is at issue is clarifying what the “full status” of each adult in the society amounts to.   

                                                           
127 And which claims might, perhaps, be waived by all or some of the members of a DHS by “accepting” decent 

hierarchical institutions.  
128 (Reidy, 2013, p. 180)  See also:  (Reidy, 2013, pp. 175, 179-80) 
129 (Rawls, 2005, pp. 245, my italics) 
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And, in PL, while moral personality is, again, the basis for liberal citizenship (as in section 77 of TJ), this is 

developed more clearly as a democratic self-conception, not as the basis for rights to liberal citizenship 

for all persons, wherever they may be. Rawls writes: 

Since we start in the tradition of democratic thought, we also think of citizens as free and equal 

persons.  The basic idea is that in virtue of their two moral powers (a capacity for a sense of 

justice and for a conception of the good), persons are free.  Their having these powers to the 

requisite minimum degree makes persons equal.130   

To understand this passage it is important to keep in mind that, throughout PL, Rawls is operating with 

the idea that while liberal political societies involve one idea of social cooperation, there may be other 

kinds of well-ordered political society.  The force of “since we start in the tradition of democratic 

thought” isn’t to explain what the democratic tradition thinks is the significance of moral personality for 

persons everywhere.  Rather the idea is that we regard each other as free and equal citizens and in 

doing so take the moral personality of our fellow citizens as the basis for their free and equal status.    

It should be noticed that this reading of Rawls’s discussion in PL of the basis of liberal democratic 

equality – according to which this basis is not understood as implying claims to liberal democracy for all 

persons everywhere – fits nicely with his description of political liberalism in LOP (part of which I have 

already quoted above): 

Political Liberalism does not, however, settle upon universal principles having validity for all 

parts of life.  The principles for the basic structure of a liberal democratic society are not, that is, 

fully general principles.  They do not apply to all subjects:  not to churches or universities, or 

even to the basic structure of all societies.131 

And, it also fits nicely with a feature of “LOP” and LOP that, to my knowledge, no interpreter has pointed 

out.  Rawls never describes DHSs unjust.  They are “decent.”  This locution should not be understood as 

indicating a society that is less just than all liberal democratic societies but still acceptable enough to be 

tolerated.  Rather it is Rawls’s way of describing, from within the liberal political account he is 

developing, societies that would be, on reflection, be regarded as meriting EPMIGS status but to which 

liberal domestic principles aren’t formulated to apply.  

Finally, I return to Reidy’s assertion.  Perhaps it would be inconsistent, or at least arbitrary, to regard 

one’s fellow citizens as equals on the basis of their capacity for moral personality and to not view the 

members of DHSs, with the same human capacities, as having a valid claim to liberal democracy within 

their own society.  Even if that is correct (which I doubt) the important interpretative point is that Rawls 

is not proceeding on the assumption that moral personality has this universal significance.  This may be 

                                                           
130 (Rawls, 2005, pp. 18-9)  And, significantly, Rawls links his discussion so section 77 of TJ.   Read on its own, 

section 77 of TJ is perhaps more plausibly read is suggesting that moral personality as such grounds a moral claim 

to liberal democratic institutions. But linked as it is with the PL discussion here, whatever Rawls’s view may have 

been at some earlier point, by PL he is explicitly conceiving of moral personality as the basis of equality within 

liberal democratic societies, not simply as such. 
131 (Rawls, 1999, p. 85 my italics) 
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an implication of Rawls’s view, or something that “true liberals” must affirm, or perhaps even ground an 

important criticism of Rawls’s view (along cosmopolitan lines), but is not sound as an interpretation of it. 

Rawls doesn’t “affirm” this.  And, to return to my discussion of Freeman, this is not to deny that he 

might “believe” it either.  He may well believe, as part of his “partially comprehensive doctrine,” that all 

persons everywhere have a moral claim to liberal citizenship in virtue of their moral personality.  But this 

is not part of the public political liberal conception of justice he is developing.  

2.5 Conclusion  

Chapter 2 has covered a lot of ground.  Before moving to chapter 3, it seems prudent to summarize 

some of its main ideas.  Rawls aims to develop a conception of justice for a liberal democratic society 

and, in doing this, is informed by the idea of a well-ordered political society.  The conception is 

developed using a constructivist procedure, the original position, to construct this conception from ideas 

latent in the public political culture of the society.  Rawls’s method is conservative.  It starts from where 

“we” – the reasonable citizens of a liberal democratic society – are, and works out principles for that 

case.  Should that be successful, the question of how “we” – now members of different liberal political 

societies – can be addressed by extending a liberal conception of justice and the idea of the social 

contract to the international case.  And, if that is successful, we can ask whether we would regard any 

non-liberal political societies as EPMIGS and, if so, extend the idea of the social contract once again. 

I also discussed ideas of justification within the Rawlsian framework, all of which are connected to the 

normative idea of a stable well-ordered political society.  Such a society isn’t simply regulated in fact by 

the correct political conception.   Rather, such a society is stable and accepted by its members.  So it is 

key to verify for any political conception whether one can make a reasonable case that it would be 

stable for the right reasons.  And, for any individual’s evaluation of political conception, the key question 

is whether they affirm it on reflection.  Finally, justification also has an historical dimension:  does the 

conception actually achieve stability for the right reasons?  If so, that enhances its justification.  This 

enhanced justification approaches, but never realizes, the ideal of public justification since in any actual 

society there will be unreasonable doctrines.   And, as I lay out the overall argument, each of these ideas 

of justification plays a role in each stage. 

Finally I addressed the interpretive question of whether, in Rawls’s official view, liberal democratic 

institutions are universally valid, applying to all domestic basic structures, or whether, a somewhat 

weaker claim, moral personality as such grounds a claim to liberal democratic citizenship in one’s own 

society.  My answer in each case was no.  This is not part of the official view Rawls develops.  He might 

believe these things, they may be implied by his view, and it may even turn out that these ideas become 

part of his view should, e.g. human be reliably protected only in liberal democratic societies.  But these 

ideas were never affirmed as part of the liberal political conception he developed. 
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Chapter 3:  The Society of Peoples   
In the last chapter I laid out my understanding of Rawls’s overall argument.  In the next chapter, I turn to 

the main topic of the dissertation, Rawls’s argument for the toleration of DHSs and, more specifically, as 

I interpret this argument, why Rawls is reasonably confident that liberal peoples would, on reflection, 

regards DHSs as EPMIGS in the Society of Peoples.  To prepare the reader for this argument, I develop in 

this chapter my account of the Society of Peoples.   

3.1 The Society of Peoples 

As I interpret it, the Society of Peoples is an enduringly stable well-ordered society of reasonable, equal, 

independent and enduringly stable well-ordered domestic political societies.   The member peoples of 

the Society of Peoples – i.e. the reasonable and enduringly stable well-ordered domestic political 

societies – accept and follow the Law of Peoples on an enduring basis. It is for this reason, in part, that 

the Society of Peoples is itself a stable and well-ordered society.  The Law of Peoples is a law that 

reflects the equality and independence of peoples.  Member peoples regard one another as “EPMIGS” – 

equal participating members in good standing of the Society of Peoples – and accept and follow the Law 

of Peoples as reflecting these statuses.  

The Society of Peoples involves an idea of cooperation at two levels.  Since peoples accept and follow 

the Law of Peoples in their mutual relations, the Society of Peoples itself involves an idea of fair 

cooperation.  The Law of Peoples is a law that is fair as between equal and independent peoples.  The 

Society of Peoples also involves an idea of social cooperation at the domestic level.  In Rawls’s 

framework a well-ordered political society is a political society understood as system of social 

cooperation.  

The Society of Peoples also involves the idea of a public conception of justice at two levels.  This follows 

from the fact that it involves the idea of a well-ordered society at two levels.132  The Law of Peoples is 

accepted and mutually known to be accepted by all member peoples, effectively regulates the basic 

structure of the Society of Peoples and is with good reason believed to do so by those members, and is 

complied with by member peoples exercising their reasonable sense of justice as peoples.   An 

analogous characterization holds for each domestic society.  Each member society is regulated by a 

conception of justice accepted by its members, etc. 

The Purposes of the Society of Peoples 

The Society of Peoples serves a variety of purposes.  Rawls never quite says this, much less provide a 

convenient list of these purposes, but I take it as implicit in his account.  The Society of Peoples is a form 

of cooperation and there are things that peoples – as reasonable and rational participants in this 

cooperation – are trying to achieve through this cooperation.  So, what are peoples trying to achieve?  

As rational they are trying to secure, protect, and perfect the justice of their society domestically and to 

advance the good of the members individually and collectively, and where both of these aims are 

determined and pursued through the people’s procedure for collective decision-making, its political 

                                                           
132 See (Rawls, 1999, p. 128) for the idea that the Society of Peoples is itself “well-ordered.” 
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institutions.  As rational they seek international conditions that affirm their self-respect as political 

society. As reasonable, a people seeks the mutual good of mutual justice at the level of the Society of 

Peoples, together with other peoples and to advance its rational aims justly.  As reasonable, a people’s 

concern with respect is a concern to be respected as an equal and independent people – and so as 

autonomous -- by other peoples.  

The Role of the Law of Peoples within the Society of Peoples 

One way to think of the Law of Peoples, then, is as having the role of enabling the members of the 

Society of Peoples to achieve their reasonable and rational interests as peoples, both individually and 

collectively.   The Law of Peoples recognizes each member of the Society of Peoples as equal and 

independent.  By accepting this law and regulating their conduct in accordance with it, peoples establish 

a climate of mutual respect amongst equal and independent societies.  This climate supports the 

interests that each has in its self-respect as a political society.  This climate is conducive to peace 

amongst the societies and facilitates trade, other mutually beneficial arrangements, and supports an 

equitable division of responsibility for achieving international public goods. The Law of Peoples also 

enables the mutual good of mutual justice.   As reasonable, each people regards itself as an equal and 

independent member of the Society of Peoples.  By together regulating their conduct in accordance with 

the Law of Peoples, the member peoples collectively participate in achieving a just international world 

as they understand that idea.   This is Rawls’s vision of the Society of Peoples. 

Questions about other Purposes of the Society of Peoples 

I think the above is more or less on safe interpretive ground regarding the reasonable and rational 

interests of peoples served by the Society of Peoples.  A question arises though:  do peoples have other 

purposes than the ones described above?  Do peoples, as Rawls conceives of them, care for the human 

rights of all individual persons and for the good of other political societies?  And are these interests also 

served by the Society of Peoples?  And, if so, should these interests be understood as “reasonable” 

interests, or “rational” interests, or in some other category? How should this be theorized? 

My sense is that, as Rawls understands them, peoples do have these interests.  But I’m not sure how to 

categorize them.   As Rawls understands the idea of a reasonable and rational person, at least in the 

domestic case, I think they are committed to the ideal of a reasonable and rational social world – to the 

idea a well-ordered political society.   This explains why they are “ready to work out the framework for 

the public social world.”133  But, a well-ordered political society is a just and good world, one in which 

the moral powers of the member of society are adequately realized.   This has the implication that the 

reasonable and rational person isn’t, as it were, only interested in a society’s being just and the 

advancement of their own interests within that just scheme.  They take some interest in the good of 
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everyone in the society. This is implied by the idea of a well-ordered society to which they are 

committed.134 

The categorization problem is that, as I have just described it, it is the reasonable and rational person 

that takes the well-ordered society as an ideal.  On a narrow construal of either of these, it isn’t clear 

that the good of others counts either as “rational” or “reasonable.”  For now, I will just assume that, in 

at least in some appropriate sense, these interests – interests in the good of others implied by the idea 

of a well-ordered society – are to be counted as reasonable interests. 

Returning to the Society of Peoples, then, that peoples have reasonable interests in the good of other 

peoples (e.g. in their autonomy and self-respect) and that these are served by the Society of Peoples.  

The idea is that each member society, as reasonable, is committed to the idea of a well-ordered Society 

of Peoples in each people’s self-respect and autonomy is secure. 

Of course this is not to say that these reasonable interests motivate the choice of representatives of 

peoples choosing the Law of Peoples behind an appropriate veil of ignorance.  From that perspective the 

choice of the principle (part of the Law of Peoples) that sets forth, for example, the duty of mutual 

assistance is motivated by rational self-interest, an interest in the good of the people itself – not by any 

thought of benefiting other societies for their own sake. But, in contrast to their rational 

representatives, I assume that peoples themselves do have, as reasonable, an interest in the good of 

other societies, which interest is served by the Society of Peoples. 

It makes sense to handle human rights in much the same way.  Here I will assume that peoples do take 

an interest in the human rights of individuals and that this interest is, if it must be classified, a 

“reasonable” interest.135     This interest is implicated in the idea of a well-ordered Society of Peoples, an 

idea that reasonable peoples are committed to realizing.  This Society is a well-ordered society of well-

ordered political societies, themselves systems of social cooperation, and so secures human rights – 

rights connected to the idea of social cooperation (see Chapter 5) – for all persons.  Given this analysis, 

then, it is possible to say that, included amongst the purposes of peoples, realized by the Society of 

Peoples, is the protection of human rights.  Reasonable peoples are committed to the secure protection 

of human rights, and this aim is realized through the Society of the Peoples.136 

Another question about the Society of Peoples is whether it is conceived as serving, in first instance, the 

purposes that individuals have as reasonable and rational.  Here I think the answer must be no. As I 

indicated above, Rawls doesn’t clearly broach the question of the purposes facilitated by the Society of 

Peoples, and so he certainly doesn’t state the Society of Peoples isn’t conceived as, in the first instance, 

                                                           
134 I realize that I am on treacherous interpretive ground in this paragraph.   I am not saying that the reasonable 

person is altruistic, or at least not altruistic in the strong sense that Rawls’s is keen to rule out, i.e. as simply moved 

by the general good. (Rawls, 2005, p. 50) 
135 Rawls certainly doesn’t deny that peoples take an interest in human rights and in many places he suggests that 

the do take in interest in human rights. 
136 And, as in the original position argument for the duty of mutual assistance, while peoples have a reasonable 

interest in human rights, this interest isn’t what motivates their representatives to select as part of the LOP, from 

an appropriately model original position, the principle that peoples are to honor human rights.  
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serving the purposes of individuals.  But the “in the first instance” here is important.  Peoples have 

reasonable and rational interests – and so purposes that guide their actions in the Society of Peoples – 

which purposes include, in their content, the human rights of individuals.  Furthermore, the mutual 

respect that obtains between peoples in the Society of Peoples, and the peace, trade, and cooperation 

this facilitates, all serve to advance the various reasonable and rational interests of both individuals and 

wider associations.   

3.2 Two Accounts of Peoples?  

My account of the Society of Peoples may seem to differ from the account that Rawls provides in one 

crucial respect.  I describe peoples (members of the Society of Peoples) as reasonable, enduring well-

ordered political societies and so political societies understood as systems of social cooperation.  But 

Rawls doesn’t mention “social cooperation” in his initial account of peoples (section 2 of LOP).   Is this a 

problem for my interpretation?  I don’t think so. 

As is clear from TJ and PL, Rawls does understand liberal political societies as systems of social 

cooperation.137 And in PL, in working out his idea of a liberal political society understood as a system of 

social cooperation, he indicates on numerous occasions that this is but one form of social cooperation 

(and where he seems to contemplate DHSs, the kind of people he discusses in LOP, as another way 

social cooperation might be realized in political society).138   And, in his more detailed discussion of DHSs 

later in LOP (sections 8 and 9) he characterizes them as, at least potentially, systems of social 

cooperation.139  And finally, in his discussion of why societies that violate human rights systematically 

can’t be tolerated -- here he imagines a developed society “resembling the Aztecs” “driven by slavery 

and the threat of human sacrifice” – the reason given is that, since the Society of Peoples is itself a 

system of cooperation, it is impossible to recognize as a participating member any society that can’t be 

understood as a system of social cooperation.140  So, while there is no mention of “social cooperation” in 

his initial discussion of “basic features” of peoples, it makes sense to view peoples as systems of 

cooperation given how he characterizes the particular peoples that he discusses, liberal and decent, and 

in the connection he draws between the Society of Peoples – itself a system of cooperation – and its 

members being systems of social cooperation.   Furthermore, Rawls’s often characterizes the members 

of the Society of Peoples as “well-ordered peoples”141 and, as I understand the idea of a well-ordered 

political society, this is simply the idea of a political society understood as a system of social cooperation 

and effectively operating as such.  This is fairly clear given Rawls’s elaboration, in PL, of the fundamental 

ideas he is working with in the domestic case:  the idea of social cooperation is that of a social system 

“guided by publicly recognized rules and procedures that those cooperating accept and regard as 

properly regulating their conduct”142 whereas the idea of a well-ordered society – a “companion idea” to 

the idea of social cooperation – is the idea of political society “effectively regulated by a public 

                                                           
137 (Rawls, 1971, pp. 4,7,9,11,15) and (Rawls, 2005, p. 15) 
138 (Rawls, 2005, pp. 30,33,42,108-9) 
139 (Rawls, 1999, pp. 65,66,68) 
140 (Rawls, 1999, p. 94n) 
141 (Rawls, 1999, pp. 89,91,93) 
142 (Rawls, 2005, p. 16) 
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conception of justice” “which everyone accepts and knows that everyone else accepts.”143    So, 

notwithstanding that Rawls’s initial description of the basic features of peoples does not mention social 

cooperation, there is strong textual support for view the Society of Peoples as a Society of (reasonable 

and enduring) socially cooperative domestic political societies.  

Rawls’s account of Peoples 

Still, it is important to look at Rawls’s initial discussion of peoples.  If my interpretation can’t be 

importantly linked up with this account that would be a serious problem.  So, how does Rawls 

characterize peoples? 

There are two aspects to this characterization.  First, there are the basic institutional, cultural, and moral 

features of peoples.  Institutionally, a people has a government that “answers to and protects the 

fundamental interests of its citizens” through an established institutional procedure; culturally it is 

“united by common sympathies and a desire to be under the same [government]”; morally it is both 

“reasonable and rational,” rational in virtue, in part, of its institutional features and reasonable in virtue 

of being willing “to offer [and accept] fair terms of cooperation to other peoples,” which reasonableness 

is itself supported by a people’s institutional features.144   Second, and prior to the first conceptually, is 

that the idea of a “people” is itself a political conception whose basic features just mentioned are 

specified in relation to the idea of the Society of Peoples understood as a system of cooperation.145    In 

this sense the idea of a people is analogous to the conception of the person Rawls discusses in PL in the 

liberal political domestic case:  both are political conceptions.146   

Similarities between two accounts 

Before discussing Rawls’s conception of a “people” as a political conception, first I will establish that 

there is no conflict between my understanding of the members of the Society of Peoples, as well-

ordered political societies and the 3 basic features Rawls discusses.  Offhand there are two 

discrepancies.  While both accounts include that a member be internationally reasonable, the idea of a 

well-ordered political society (my interpretation) includes the idea of an accepted public conception of 

justice, but this feature doesn’t appear in Rawls’s 3 features.  On the other hand, two of Rawls’s features 

mention institutional structures for collective decision-making, and my characterization of the members 

doesn’t obviously do so.  Can these two accounts be brought together? 

Yes.  As to the first discrepancy, it is possible to read the second feature, Rawls’s cultural feature, “being 

united by common sympathies and a desire to be under the same form of [government]” as pointing to 

the social psychological phenomena that underlie the social acceptance of a public conception of justice.  

Without this desire, the idea of public conception of justice accepted by the members of society makes 
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55 

 

no sense.   The cultural feature does include an element that the idea of a well-ordered political society 

would seem to leave out insofar as the idea of acceptance of a public conception of justice doesn’t really 

address whether the members of the society really want to be together as part of the same society.  

Now again, I think this feature is at least implied my account, as a practical matter, i.e. without such a 

desire it is hard to make sense of a political society stably enduing overtime as well-ordered.  Still, going 

forward it will make sense going forward to see this as an important additional feature of societies that 

are members of the Society of Peoples.  They aren’t simply well-ordered, in the sense that all accept the 

same conception of justice, members of the society desire to be together under the same conception of 

justice.  

As to the second “institutional” discrepancy – that the government answer to the fundamental interests 

of persons through established institutional procedures -- I think this squares with Rawls’s account of a 

well-ordered political society.   The idea is basically that, given basic facts about political society and 

human nature, without institutions of collective decision-making that “answer to the fundamental 

interests” of the members of society, a well-ordered political society is impossible.  Part of the idea of a 

“publicly recognized conception of justice” – and so part of the idea of a well-ordered political society – 

is that it be “publicly known, or with good reason believed”147 that basic structure of the society satisfies 

the conception of justice accepted in the society.  And then the idea is that, without institutions of 

collective decision making that answer to fundamental interests this public knowledge is impossible.    

So, while Rawls’s account of the basic features of peoples does importantly include institutions of 

collective decision-making, these can be connected to my basic characterization of member peoples as 

well-ordered political societies.   

3.3 The Society of Peoples as a Political Conception 

So, I don’t think there is any conflict between Rawls’s account of the basic features of a people, and the 

idea of a well-ordered political society.  Still, there is a question about how either of these 

characterizations is a specifically “political conception” in the way that the conception of the person in 

the liberal political domestic case is a “political conception.”148   

Before getting into the details, the main idea is that the conception of what a “people” is is developed as 

part of a conception of the Society of Peoples, itself understood as a system of cooperation amongst 

equal and independent peoples.  Leaving aside for now where the idea of a Society of Peoples comes 

from, the idea of cooperation amongst equal and independent peoples itself implies that peoples are 

understood as reasonable and rational agents, and so with the moral powers that this implies – the 

power to form and pursue a conception of the good, and the capacity for a sense of justice.  The 

question, then, is what does this imply about peoples?  How can peoples be reasonable and rational 

agents?  It is here that institutions of collective decision-making are crucial.  It is through these 

institutions that political societies can be international agents.   It is through these institutions that the 

political society can determine what the good is for the society as a whole and act on this good (and so 

in virtue of which it has the moral power connected with “rationality”) and it is through these 
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institutions can act reasonably internationally and in virtue of which it is disposed to act reasonably (and 

so in virtue of which it has the moral power connected with the “reasonable”).   Spelling this out with 

any precision would be difficult, but the basic idea should be clear.  That peoples have institutional 

features of a certain kind is implied by the very idea of the Society of Peoples, since this conception 

involves the idea political societies as agents with moral powers.   And so, to return to the 3 basic 

features of peoples Rawls discusses, these features can now be seen not to simply come from nowhere 

but are rather implied, connected to, the international agency of political societies that is intrinsic to the 

idea of the Society of Peoples understood as a system of cooperation.  This is especially clear in the case 

of the 1st (institutional) and 3rd (moral nature) features.  But even the 2nd feature (the cultural feature) 

can be connected to the idea of moral agency insofar as, to the extent that the cultural feature is 

satisfied, the political society is more unified as an agent.    In much the same way the idea of a 

reasonable well-ordered political society could also be connected to the idea of societal agency intrinsic 

to the Society of Peoples, at least if this idea is understood, as I have suggested it should be, to imply 

institutions of collective decision-making.  

The Society of Peoples as a political conception:  the question of development 

It remains, then, to make out Rawls’s conception of a people (the 3 basic features) as a specifically 

political conception, to explain the sense in which the idea of a Society of Peoples as a system of 

cooperation amongst equal and independent political societies is itself a political conception.  And here 

there are really two issues.  One, is a question of content.  How is the content of the idea of the Society 

of Peoples, including the Law of Peoples, acceptable to all members of the Society of Peoples and so 

appropriately political?   Two, there is the question of origin and development.  Given that the content 

to be sought is to be acceptable to the members of the Society of Peoples, how should it be developed? 

From what material should it be worked up? 

Development from international public political culture? 

I start here with the question of origin and development:  One way to do this would be to proceed 

somewhat analogously with the liberal domestic case, and to see this idea of the Society of Peoples as 

implicit in international public political culture as, e.g. expressed in the United Nations Charter, its aim to 

“develop friendly relations among nations based on the principle of equal rights and self-determination 

of peoples,”149 its organizing principle of “the sovereign equality of all its members,”150 its commitment 

to not “intervene in matters which are essentially within the domestic jurisdiction of any state,”151 its 

commitment to “fundamental human rights,”152 and its aims to facilitate international social and 

economic cooperation.153   The idea of the Society of Peoples certainly reflects all of these features of 

“international public political culture.” 
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Care, however, should be taken here however.   Proceeding directly from international public political 

culture seems to betray one of Rawls’s key methodological commitments:  to develop an international 

political conception for liberal democratic societies, which conception is developed from their point of 

view.   And this brings to the fore a key issue:  what is the significance of public political culture for 

Rawls, say, in the domestic case?  I don’t think the idea is that, as it were, it necessarily has authority.  It 

is a starting point, and one that makes sense if one is attempting to elaborate a public conception of 

justice for a well-ordered liberal democratic society.   It makes sense because presumably – though this 

presumption might be rebutted – these ideas are attuned more or less to the form of liberal political 

form of life already up and running, the form of political life for which we seek not justification, but 

rather a public conception of justice, and so clarification on how to order various liberal political values.   

Now if that is right, if that is the main appeal of the public political culture in the domestic case, it isn’t 

immediately obvious why international public political culture would be a good starting point for 

developing an international conception of justice that, in the first instance, is conceived as an extension 

of a liberal political conception of justice.   Why not, as it were, back up and ask more directly, and quite 

independently of public political international culture:  how could a conception of domestic liberal 

political justice be developed into and seen as part of a more complete international conception?   

Given these two options for elaborating a political conception of the Society of Peoples (and so a 

political conception of peoples), how does Rawls proceed?  This is a difficult interpretive question. He 

has disparate theoretical aims that are pulling in different directions.  On the one hand he is committed 

to working out, in the first instance, a specifically liberal international political conception.  On the other 

hand he wants this conception to apply to “ongoing arrangements” and so starting from public 

international political culture would seem to make some sense, insofar as presumably it would provide 

materials for developing an appropriate political conception applicable to these arrangements. 

Development from the liberal political perspective? 

My guess as how to resolve this interpretive issue is that the commitment to working out a specifically 

liberal international political conception is primary.  It is true the political conception that is developed 

must apply to current arrangements, but one could satisfy that theoretical desideratum without 

developing an international political conception specifically from international public political culture.   

The requirement to apply to ongoing arrangements that any “realistically utopian” conception must 

satisfy requires, in the international case, that the conception apply to a world of separate states.  

Furthermore, while Rawls holds that the international political conception should “accord with a recent 

dramatic shift in how many would like international law to be understood”154 – in which the sovereignty 

of states is restricted both in foreign affairs (with limits on the right to war and restrictions on the 

conduce of war) and domestic affairs (the requirement to secure human rights) – and that the Law of 

Peoples “is expressed in familiar terms of the freedom and equality of peoples,”155 neither of these 

imply that the international public political culture must be the primary source for constructing the 
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political conception of the Society of Peoples.  For one, these are compatible with first working out a 

liberal political international conception and then checking whether it fits with recent normative 

developments.  For two, and more importantly, international public political culture is not some alien 

culture, with no connection to liberal democratic societies.  Liberal democratic societies are, in large 

part, responsible for international public political culture and also accept this culture.156  Given this, 

Rawls’s primary aim – of working out, in the first instance, a liberal international political conception – 

may seek to accord with certain developments in international public political culture (e.g. the 

restrictions on sovereignty that Rawls notes), but where the reason for this is not that these 

developments are part of international public political culture as such, but because liberal peoples (and 

their members) are largely responsible for and accept these shifts.  

So, I want to reject the idea that the political conception of the Society of Peoples is “political” because 

it is elaborated from “international public political culture.”  Rawls never uses this phrase, doesn’t 

explicitly proceed from this culture, and working from this culture (as such) would betray Rawls’s 

deepest aim, to work out an international political conception for liberal societies.   And, it is worth 

pointing out there would seem, then, to be a difference in method in the domestic and international 

case, insofar as in the former case Rawls does, quite explicitly, aim to develop the domestic liberal 

political conception from domestic public political culture, but where in the latter he does not proceed 

from an analogous “international public political culture.”  I want to say that this difference in method 

can be explained by the fact that, in both cases, Rawls is guided by the same aim – to work out a political 

conception for liberal societies (or their members), which aim has different methodological implications 

in the two cases.  

Development from the liberal political perspective 

It remains, then, to be said how the political conception is developed.  What is its source if not 

“international public political culture”?  Rawls doesn’t really say.  Rather, he seems just to assume that 

the idea of a well-ordered Society of (equal and independent) Peoples will be normatively attractive to 

liberal peoples and their citizens.  Instead of, as it were, defending this starting point as such, he 

elaborates it, and constructs is public conception of justice (the LOP) using the original position device, 

and where the justification of the public conception lies, in part, in its acceptance by liberal peoples (and 

their citizens).  Since the aim is to develop a public conception of justice that is accepted in the end, this 

takes some of the pressure off of arguing for the overall idea of a well-ordered Society of Peoples within 

which this conception is constructed.  If this idea is a plausible starting point, that is enough. 

So, why is this abstract idea at least a plausible starting point?  For one, it connects nicely with the idea 

of a social contract.  If we are going to theorize global justice using the idea of a social contract, and not 

overturn the results of the social contract in its first use, it makes sense to theorize specifically 

international justice (as opposed to global justice) as fair cooperation amongst equal and independent 

societies, and so where the terms of cooperation can be construed as the result of a fair agreement 
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amongst equal and independent societies.  This gets us to the plausibility of an international political 

conception of a cooperative Society of equal and independent political societies.  It doesn’t yet say how 

these member societies should be conceived.   For two, this crucial aspect of the political conception – 

the conception of agents cooperating within the conception– can be filled in conceptually (through the 

idea that reasonable and rational agency implies various institutional, cultural, and moral requirements) 

or with the thought that, since liberal peoples are well-ordered political societies, they would, on 

reflection, regard other well-ordered political societies as EPMIGS.   An international conception filled 

out this way (where members of international society are well-ordered political societies) is a 

conception that would likely be able to serve as a public conception of justice for liberal peoples.  

A puzzle:  how is the Society of Peoples a political conception? 

One reason in favor of the interpretation (that I have just rejected) according to which the idea of a 

Society of Peoples is worked up from international public political culture is that, proceeding this way 

would seem to have the best prospects for developing an idea of the Society of Peoples (and a Law of 

Peoples) that is appropriately “political” in Rawls’s sense – i.e. has a content that would be acceptable to 

all members of the Society of Peoples.   By contrast, on the interpretation that I have defended – 

according to which this content is worked up from a liberal political perspective (and where a 

desideratum is to fit with aspects of international public political culture that liberal peoples accept) – it 

is less clear how the developed conception will be appropriately “political” – i.e. acceptable to all 

members of the Society of Peoples, even non-liberal members should there be any.  How does Rawls’s 

view, on my interpretation, address this puzzle? 

First, it is important to notice that the “international public culture” route for establishing this content is 

at least potentially problematic.  It may be amenable to tolerating political societies that liberal societies 

would, on reflection, regard as intolerable or amenable to not tolerating political societies that liberal 

societies, would, on reflection, regard as tolerable.  Second, provided that care is exercised in 

developing the content of the Society of Peoples, its content can be appropriately political.   As Rawls 

understands liberal peoples they would, on reflection, regard well-ordered political societies – societies 

interpretable as systems of social cooperation – as tolerable, as EPMIGS.    So, provided that the idea of 

the Society of Peoples (and the content of its Law of Peoples) would be accepted by that class of political 

societies, these conceptions can be appropriately political, even though they are not developed from 

international public political cultures.   

3.4 The Meaning of Toleration 

Treatment 

Having described the basic idea of the Society of Peoples, the purposes it serves and the role of the Law 

of Peoples in achieving these purposes, and the sense in which it is a political conception (both in its 

origin and content), I will now say more about, as it were, the internal life of the Society of Peoples.  

How do members of this Society treat and regard one another?   
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The short answer is that they treat each other in accordance with the Law of Peoples – a Law that could 

be represented as agreed to by them as independent societies and under fair conditions – and regard 

each other as equal participating members in good standing of the Society of Peoples and so as meriting 

this treatment as the political societies that they are.  

In somewhat more detail, and as implied by the Law of Peoples, members of the Society of Peoples: 

(1) Recognize all members as equal and independent members of the Society of Peoples, and so 

treat all members of the Society of Peoples with respect as equal and independent 157 

(2) Refrain from imposing military, economic, and diplomatic sanctions on other members158 

(3) Establish cooperative institutions for trade, mutual assistance, and security, which 

institutions are fair to all member as equal and independent political societies and in which all 

members can participate159 

By way of explication, a few points:  First, it is important to see how potentially misleading it is to 

characterize the argument that DHSs should (would, on reflection) be regarded by liberal peoples as 

EPMIGS as an argument for “toleration.”  EPMIGS status involves not just non-intervention, but rather 

respect and recognition for a political society as an independent equal, and participation with the 

society, again as an equal, in various international cooperative institutions.    

Second, and connected with the first, it is important to not think that the Law of Peoples is merely 

concerned with “coercion” and that a political society is treated as equal and independent – within the 

intended meaning of the Society of Peoples – if it is not inappropriately coerced.  Even though the 

Society of Peoples understands peoples as “independent” they still do share the world together as 

mutually affecting, and so there is a requirement – articulable from the standpoint of an appropriately 

modeled original position – that all peoples be willing to participate with one another as “equals” (in 

some appropriate sense) in institutions dealing with trade, assistance, security, and other issues.   

Third, it must be emphasized that a key value within the Society of Peoples is mutual respect and the 

importance mutual respect has for preserving peace.  Of course what “respect” involves is a difficult 

question, but from the standpoint of the original position, rational representatives of societies would 

insist on a principle of mutual respect of some kind.    One aspect of this is a duty of international civility 

“requiring that peoples offer other peoples public reasons appropriate to the Society of Peoples for their 

actions.”160 Another aspect is that members don’t exhibit contempt for or even indifference towards 

other member societies (and they certainly don’t insult other members). These actions are not 

conducive to peace within the Society of Peoples and so nor to the achievement of the purposes that 

the Society of Peoples is meant to serve.   
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This is not to say that criticism of other societies is ruled out by the Law of Peoples or is always 

incompatible with the equal and independent status of other societies.  The members of the Society of 

Peoples are independent societies, societies whose members have various rights of expression 

(depending on the political society in question) and which political societies themselves have rights to 

express themselves within the Society of Peoples.  Rawls makes no attempt to distinguish permissible 

from impermissible criticism.  Any such distinction would probably have to say as much about the 

manner and form of the criticism as its specific content, but I won’t try to develop this distinction here.  

Suffice it to say that at least one kind of criticism – that a member society violates human rights – would 

undercut the recognition and respect a political society is due as an EPMIGS, at least when such a 

criticism is levied by a political society itself (as opposed to its citizens or members) and when the 

political society that is the object of the criticism does respect the rights counted as human rights within 

the Law of Peoples.  

Regard 

Another key aspect of “toleration” that should not be lost sight of is what “toleration” means for how 

members of the Society of Peoples regard one another.  The members of the Society of Peoples not only 

treat one another as equal and independent political societies and so with the recognition and respect 

required by the Law of Peoples, but they regard each other as equal and independent political societies.  

It is from this regard as an equal and independent political society that treatment as an equal and 

independent political society flows.  It is this regard that Rawls emphasizes in his key summary 

statement of what the toleration of DHSs by liberal peoples means.161  And it is this regard that is 

implied by the very idea of a well-ordered Society of Peoples.  For such a society to be well-ordered this 

means not only that members of the Society of Peoples accept the Law of Peoples, but that they accept 

one another as members, i.e. regard them as EPMIGS.   

A number of other aspects of this regard require further elaboration.   One complication that should be 

mentioned is that, taking regard in the primary sense to be an attitude of some kind, it is not obvious 

that peoples as such are capable of regard, of having attitudes.    I’m not sure how to work this aspect 

my interpretation out exactly, but I will assume that in some (yet to be explicated way) way that the 

regard member peoples have for other member peoples is a function of the attitudes their individual 

members (natural persons) have for these other member peoples. 

Mutual Concern for Way of Life and Culture 

Now, it is important, I think, not to underestimate the depth of this regard or the commitments that it 

involves.   As he imagines the Society of Peoples it involves not just “mutual respect” (which I have 

emphasized) but is a “circle of mutually caring peoples.”162  As the Society of Peoples gains ground, 

member peoples are “moved by mutual concern for each other’s way of life and culture, and they 
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become willing to make sacrifices for each other.”163   It is in this context that the duty of assistance 

should be understood.  While the recognition of the duty of assistance is rational for each people from 

the standpoint of the original position, and behind a veil of ignorance, as Rawls understands the Society 

of Peoples its members have a degree of “affinity” for one another.164    And, though Rawls, doesn’t 

explicitly connect the “sacrifices” peoples are willing to make with collective defense, I will assume that 

it fits with the idea of the Society of Peoples that the members of the Society of Peoples are to some 

degree willing to defend one another in war against outlaw regimes.  This is implicit in the idea that the 

Society of Peoples will set up cooperative institutions such as the United Nations165 and that the 

members of the Society of Peoples share a common aim in bringing “all societies eventually to honor the 

Law of Peoples and to become full members in good standing of the Society of Peoples.”166 

Besides having textual support, mutual concern amongst the members of the Society of Peoples, is 

probably also implied by the very idea of the Society of Peoples as a well-ordered society.  Rawls 

discusses the good of a well-ordered society primarily in the domestic case, but it makes sense to 

transpose that account to the international case as well.  In the domestic case, idea of a well-ordered 

society involves the idea that citizens share final ends, especially the mutual good of mutual justice, and 

that this is something that each citizen can appreciate.  Similarly, in the international case, insofar as the 

Society of Peoples is a well-ordered society, its member peoples will share final ends, including the 

mutual good of mutual justice, and where this shared final end is an end that each member people can 

appreciate as such.    And, I want to say, it is hard to make sense of having this appreciation for the 

mutual good of mutual justice without the Society of Peoples also involving mutual concern – “for each 

other’s way of life and culture” -- though I am not exactly sure how to work this out.167     

The idea that members are “moved by mutual concern for each other’s way of life and culture” has 

important implications for how to understand the relationship that the status of EPMIGS is meant to 

involve.  One question about the Society of Peoples, is how, in Rawls’s view, and assuming that DHSs are 

regarded as members of the Society of Peoples by liberal peoples, what this involves.  The interpretive 

difficulty here that “regarding DHSs as equal and independent members” is compatible, depending on 

how this is read, with a variety of attitudes.   Granting that this attitude is compatible with a hope that 

DHSs move in a more liberal direction, it also involves a commitment to the idea that a DHS should move 

in that direction, if it does, under its own power and but where, even if it doesn’t so move, a DHS’s “way 

of life” is still seen as valuable and to be supported.    As an analogy for what I am getting at, consider 

the domestic case, and the quite different attitudes non-religious citizens and religious citizens might 

have towards one another.  Both groups, let’s suppose, hope that the members of the other group will 

adopt views and practices more akin to their own views and practices, to become either less or more 

religious.   And one group – let’s suppose the non-religious group – sees no value in the way of life of the 

other group.   And, let’s divide non-religious group further, in line with their attitudes towards the 
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religious group after a natural disaster.  Both of these subgroups, let’s stipulate, do regard the members 

of the religious groups as equal citizens and respect them as such, but one group – group A – is unwilling 

to take any effort to help the religious rebuild their destroyed church.  As they see it, this way of life has 

no value, and nor does the fact that the religious persons want to live this way provide a reason to help. 

The other non-religious subgroup – group B – is willing to help but not because they see any value in the 

religious way of life.  On that they agree with the group A.  But they do respect the religious members as 

persons, and are willing to help on that basis.   

Now, whether or not such attitudes are defensible, and under what conditions, are important questions.  

My point here is simply illustrative.  The “mutual concern” that is involved with the idea of the Society of 

Peoples, rules out the attitude taken by group A as an interpretation of the “regard” that members of 

the Society of Peoples have for one another.  But what about group B’s attitude?   Is this a possible 

interpretation of the kind of attitude that members of the Society of Peoples have towards one 

another?   

One complication here, in contrast with the case of the individual person, there is no clear separation 

between a people and its way of life.  In the case of the individual person it makes some sense to say:  I 

don’t see any value in their way of life, but I do seem them as a person whose decisions as such are 

reason giving.  But in the case of a people, the capacity for choice as a people – the collective decision-

making institutions – aren’t exercised by the society simply in, as it were, choosing a way of life, rather 

they are part of that way of life.   It is harder in the case of a people, than it is for an individual, to make 

the distinction between respecting the exercise of the capacity for choice and seeing value in what is 

chosen.  Partly for these reasons, I’m reluctant to see the attitude illustrated by group B as analogous to 

the kind of regard that Rawls has in mind for Society of Peoples.  And, besides these theoretical 

complications, the group B attitude doesn’t really rise to the level of “mutual concern for each other’s 

way of life and culture.”   

An Objection 

So I will assume for now that the regard that members of the Society of Peoples have for one another 

either involves or is at least completed by a mutual concern for each other’s “way of life and culture” 

and where this involves seeing this “way of life and culture” as having value.  Now, against this 

interpretation, it might be objected:  this can’t be the right picture of the Society of Peoples, at least not 

if DHSs are members, since Rawls is committed – officially – to the idea that “just institutions constitute 

a necessary background to the goodness of the well-being, material or otherwise, by those subject to 

them”168 and since Rawls is committed to the idea that just institutions are liberal democratic 

institutions.  

I have already pushed back against the latter idea in the previous chapter.  Rawls doesn’t develop a 

universal account of just domestic institutions.  And nor is his view that just institutions are a “necessary 

condition for the goodness of well-being.”  This is connected, of course, to the first point, since if he has 

only developed an account of justice for liberal democratic societies that would seem to leave it to be an 
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entirely open question whether, in other types of society well-being could be “good” even if not 

compatible with liberal democratic justice – e.g. the well-being associated with or derivable one’s having 

a special political status and so animating public life.  Furthermore, this interpretation of Rawls’s view is 

at odds with his endorsement of Berlin’s view that there “no social world without loss”169 and his 

rejection of the idea that “only unworthy forms of life lose out in a just constitutional regime.”170  And, 

while Rawls does indicate that he believes that liberal democracy is “superior to other forms of 

society,”171 he also insists, in his discussion of DHSs, that “it is surely, ceteris paribus, a good for 

individuals and associations to be attached to their particular culture and to take part in its common 

public and civic life”172 and that “[DHSs] have something worth defending” and so “have a right of war in 

self-defense.”173  These points suffice to reply to the interpretive objection. 

Secure Status and implications for regard 

Up to this point I have emphasized that, according to the idea of the Society of Peoples, members don’t 

merely treat one another as EPMIGS, but they also regard one another as EPMIGS, and where this 

regard either involves or is completed by mutual concern for each other’s way of life and culture.  And in 

the background is the idea that the Society of Peoples is a well-ordered society, in which the members 

realize the kind of individual and collective goods Rawls associates with this idea.  

Another key aspect of the idea of the Society of Peoples is that the status of each member as an EPMIGS 

must be secure, and it must be known that this status is secure.  Without this security and knowledge of 

this security, the Society of Peoples will not be able to achieve its purposes.   To achieve these purposes 

– in part by building cooperative international institutions – the members of the Society of Peoples must 

be able to trust one another, and this trust will be undercut should members of the Society of Peoples 

not be secure in their status as EPMIGS.   

These observations have implications for the regard that the members of the Society of Peoples have for 

one another as EPMIGS (and for their mutual concern).   A member society’s EPMIGS status depends 

upon and is importantly constituted by this regard, and so their security in this status requires that this 

regard itself be firmly rooted in member peoples, and so in their citizens (members).  My thought is that 

only if it is quite atypical for citizens (in the case of liberal peoples) to regard a people as an EPMIGS will 

that people be secure (and know that it is secure) in that status (at least relative to liberal peoples).  To 

illustrate by taking a contrasting case:  if any liberal citizen is equally likely as not to regard a people as 

an EPMIGS, that people would have very little, if any security in its EPMIGS status.  Rather, it would be 

known that this status is likely to wax and wane.  This scenario would seriously undermine the purposes 

of the Society of Peoples.  

 

                                                           
169 (Rawls, 2005, p. 198n) 
170 (Rawls, 2005, p. 199n) 
171 (Rawls, 1999, p. 62) 
172 (Rawls, 1999, p. 61) 
173 (Rawls, 1999, p. 92) 
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Stability of Peoples 

A similar argument can be made for the requirement that members of the Society of Peoples be stable 

as the kind of society that they are, and where it is common knowledge that these members are stable.  

To the extent that a society isn’t stable and known to be stable as the kind of society that it is, that 

would undercut the ability of the Society of Peoples to achieve its various purposes.  If the society is 

actually unstable, it may disintegrate and in this way generate international crises of all kinds.  If the 

society isn’t actually unstable, but seems to, it will be difficult for other societies to rely on and trust the 

society.  In either case, the ability of the Society of Peoples to achieve its various purposes would be 

undercut.    Furthermore, this argument can also be extended to the requirement that members of the 

Society of Peoples not simply be stable, but stably well-ordered (or at least nearly well-ordered, see 

below).  Here one argument is that being well-ordered (or nearly so) is an important part of the case for 

stability as such.  A second argument is that, if a society is not well-ordered (at least nearly so) its 

members will be disposed to emigrate to other societies, and this may jeopardize the stability of the 

Society of Peoples.  Stably well-ordered societies are more suited to serve the purposes of the Society of 

Peoples than those that are merely stable.  

The Society of Peoples:  One Big Happy Family? 

Before turning to a number of more complicated and delicate matters in the final sections of the 

chapter, the main interpretive point of the chapter can now be stated.    My main idea is that the 

relationships constitutive of the Society of Peoples are of a rather high octane normative character.  

Members of this society have stable mutual regard for one another as EPMIGS (more on what this 

means in a moment) and a mutual concern for each other’s culture and way of life.    I emphasize this 

because it is natural to think, given that Rawls has developed a prominent account of liberal democratic 

justice, that a liberal people’s relationship with DHSs must be somehow problematic in his view.  The 

point of this chapter is that, given the idea of the Society of Peoples, these problems, if there are indeed 

problems, had better be quite minor.    It would overstate things to say that the Society of Peoples is 

“one big happy family” – as Rawls notes, a realistic utopia “may be a social world many of whose 

members suffer considerable misfortune or anguish.”174   But the main point still stands.  The members 

of the Society of Peoples don’t merely tolerate one another. They cooperate with one another, respect 

one another, are willing to support one another in maintaining their distinct form of political life and see 

value in this way of life.175  

 

 

                                                           
174 (Rawls, 1999, p. 127) 
175 In saying this I won’t mean to imply, of course, that liberal peoples should support DHSs or see value in their 

political life.  Rather, I am simply characterizing the relationships that constitute the Society of Peoples.  If these 

relationships aren’t possible between liberal peoples and DHSs, then this would suggest that a Society of Liberal 

and Decent Peoples is impossible. 
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3.5 Membership in the Society of Peoples 

Two senses of membership, two senses of EPMIGS status 

A complication I need to introduce at this point is that there are really two senses of “EPMIGS” status 

that should be distinguished.   Within the idea of a Society of Peoples, peoples regard each other as 

equal and independent societies and as meriting their status.  And so there is at least a sense in which 

“EPMIGS” status has a role within this idea.    But, the primary use of the idea of an EPMIGS within 

Rawls’s theory is in connection with actual political societies (or at least potentially actual political 

societies).   This usage is informed by the idea of the Society of Peoples in the background, as criteria are 

developed for when an actual political society would be regarded, on reflection, as an EPMIGS of an 

actual Society of Peoples.  

To see how these ideas are related, but may come apart, consider stability as this is understood within 

the idea of the Society of Peoples.  Within this idea, political societies are understood to be stable 

indefinitely.   But no actual political societies will, let’s suppose, be stable forever.  This doesn’t mean 

that, however, that no actual political societies can be regarded – or better:  would be regarded on 

reflection -- as EPMIGS of an actual Society of Peoples.  Provided that there is good evidence that an 

actual political society is sufficiently stable – as supported by its history, and much else – it might, on 

reflection, be regarded as an EPMIGS of an actual Society of Peoples, notwithstanding that no actual 

political societies will be stable indefinitely.     If there is good evidence that a political society is stable, it 

will be able to serve well enough the functions that the stability of member political societies is meant 

to serve within the idea of a Society of Peoples.  

How exactly to “operationalize” other aspects of membership in the Society of Peoples, I leave aside for 

now.176  The important point to emphasize is that there is an ambiguity in the idea of an EPMIGS.  The 

idea of the Society of Peoples is, I assume, the idea of a society of political societies who are indefinitely 

enduring and stable reasonable well-ordered political societies, and who regard one another as meriting 

their status as equal and independent members of this society, and so who regard one another as 

EPMIGS.    But the idea of an EPMIGS is also used in connection with criteria that are applied to actual 

political societies by actual political societies.  In this case, an actual society might be counted as an 

EPMIGS (since it meets the relevant criteria) even though it isn’t – since no actual society can be – a 

member people in the sense contemplated within the idea of the Society of Peoples.  

The basis of membership in the Society of Peoples 

To conclude this chapter, it will be important to say more about how I understand the basis for 

membership in the Society of Peoples, both in the idea of the Society of Peoples and in how this plays 

out in the real world, and, in the final section, the basis for this basis.  

I have already laid out my basic account on this issue:  the basis for being a member of the Society of 

Peoples is, well, being a “people” and where I understand this idea to be equivalent to the idea of being 

                                                           
176 I discuss this at length for the case of DHSs in the chapter on the criteria for this kind of society.  
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a reasonable, enduring, stable well-ordered political society (and so political society understood as a 

system of social cooperation).  This means that, if it should be asked why a political society is recognized 

as an EPMIGS – either within the idea of the Society of Peoples or in the case of an actual, but yet to be 

realized, Society of Peoples -- the answer would be roughly:  it is a reasonable, enduring, stable well-

ordered political society.  That is the basis.    And, as I have argued, this interpretation of what a people 

is (and so of the basis for membership in the Society of Peoples)  lines up more or less with the 3 basic 

features of peoples Rawls’s describes and coheres well with his overall account, understood as 

addressed to the citizens of well-ordered liberal political societies.    

But, I haven’t said enough yet about why I reject other tempting analyses of membership, analyses 

inspired by Rawls’s discussion either of the reasonable and rational, free and equal citizen (who is 

imagined to cooperate with other such persons in the idea of a well-ordered liberal political society) or 

by Rawls’s discussion of the basis of equality in the two moral powers.177   As for the first analysis, it is 

not so much wrong, but empty. It makes some sense to view the members of the Society of Peoples (in 

the idea of this Society) as reasonable and rational, equal and independent agents.   But we need an 

interpretation of these ideas.  In particular:  when is a political society a “rational agent” in the relevant 

sense?  Is a political society a “rational agent” provided only that it has institutions for collective 

decision-making?  Or, does it matter too whether the members of the society accept these institutions?  

And does the society have to protect human rights?  In Rawls’s account, the answers to these questions 

all must be in the affirmative if a society is to count as a “people.”  Answering these questions these 

questions this way certainly can be viewed as one possible interpretation of the idea of a “rational 

agent” at the societal level, but the bare idea of a rational societal agent itself can’t generate these 

requirements. 

As for the second analysis, it is important first to point out that it is quite different from the first 

analysis.  The reasonable and rational person in the idea of a well-ordered society doesn’t merely have 

the moral powers, rather, they exercise these powers in a particular way, i.e. as the reasonable and 

rational person would.  By contrast the basis of equality (the basis of citizenship) in liberal democratic 

society, as Rawls’s theorizes it, is merely the moral powers.  If one has the moral powers (in the society) 

one is regarded as an equal citizen.178  Of course one might not also be a “citizen in good standing” if 

one doesn’t also follow the law. But here notice, this doesn’t get all the way to the idea of a reasonable 

and rational person contemplated in the first analysis.  An unreasonable and irrational but law abiding 

citizen is still a “citizen in good standing.” 

The relevance of this for the Society of Peoples is as follows.  One might be tempted to view the 

members of the Society of Peoples simply as political societies that have, as it were, the moral powers, 

that have the capacity to act reasonably and rationally.  And then the idea would be, a political society is 

an EPMIGS simply provided that they follow the Law of Peoples.  

                                                           
177 (Rawls, 2005, pp. 19-20, 108-9) 
178 (Rawls, 1999, p. 178) 
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While this analysis is in some ways analogous to the domestic case, it is not what Rawls has in mind for 

the Society of Peoples.    For one thing, when should we say that a society has the capacity to act 

reasonable and rationally?  This needs interpretation.  And the most straightforward interpretation of 

this would seem to be not what Rawls has in mind – i.e. that a society has the capacity to act reasonably 

and rationally provided that it has the capacity to act, or somewhat further, the capacity to act as a 

whole.  But this would seem to be satisfied simply by having institutions for collective decision-making in 

the society, but Rawls’s idea of what constitutes a people goes way beyond this.   For two, following the 

Law of Peoples can’t be enough for EPMIGS status, neither within the idea of the Society of Peoples nor 

within any real world approximation of this idea.   It has to be evident that political societies accept the 

Law of People and are stably disposed to comply with it, otherwise the purposes of the Society of 

Peoples are unlikely to be achieved.  

So what is the upshot here?  While it may be tempting, one can’t get to the idea of a people (as Rawls 

understands it) merely from the idea of a reasonable and rational international agent.   While being a 

“people” has some connection with this idea – as one possible interpretation of it – it is not, as it were, 

derivable from this concept.  As I understand Rawls’s view this possible interpretation is supplied by the 

idea of a reasonable, enduring and stable well-ordered political society.   

The basis for the basis? 

In the previous section I reiterated my view that the basis for meriting EPMIGS status is being a 

reasonable, enduring and stable well-ordered political society.  This is, as it were, the first answer to why 

a member society should be recognized as a member of the Society of Peoples.   But, it may be asked:  

why should such a political society be so recognized?   Accepting that that is the basis for respect and 

recognition, why is it the basis?  What values are implicated by respect and recognition in that case?   

If Rawls’s view is unclear as to what the basis of membership in the Society of Peoples is, he is unclear 

doubly so about why this basis makes sense.  And getting to the bottom of this will take a lot more work. 

To understand a political society as well-ordered is to understand it as a system of social cooperation, 

and so to get clear on the values implicated by a well-ordered political society, we would need to say a 

lot more about what is meant by the idea of social cooperation.  

I undertake this task to some extent in the following chapters.179  But, to at least break ground on this 

question I will say the following.  Once a political society is understood as a system of cooperation – and 

so where the members of the society accept its public conception of justice – it is not obvious that the 

main reason for tolerating the society will be that its political institutions are legitimate, i.e. that the 

members of the society have a strong moral duty to obey the societies laws and seek change of the 

society through those institutions.  This kind of ground actually seems more important for another kind 

of case:  where members of the political society don’t accept its basic organization or to the extent that 

they don’t accept it.  In that case we might offer in favor of toleration:  true, they don’t accept the 

political society, but they are, after all, morally obligated to obey.     

                                                           
179 See Chapter 4. 
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The ground for toleration that more obviously suggests itself in the case of a socially cooperative 

political society is something more along the line of:  this is what the members of the society want.  They 

identify with the political society, see themselves as part of the political society, and want to appear in 

the international community together with the other members of that society and do so as part of the 

society and through the institutions of the society.   

If that’s right, if that’s the intuitive case for toleration made from the inside, how should the ground – or 

at least an important ground – for toleration be described?   One promising way to so this is to say that 

tolerating a well-ordered political society respects the will of individuals in the political society, and the 

collective will of the political society.  It respects the will of individuals because individuals accept the 

political society’s basic form of organization, and their actions in accordance with this acceptance 

generally sustain the society as it is organized.  It also respects the will of individuals insofar as 

individuals accept the political society’s basic form of organization and participate in its collective 

decision-making process.  And, toleration respects the collective will of the society since the individuals 

in a well-ordered political society regard one another as engaged in the collective project of 

implementing a shared conception of justice and pursuing common aims through the political 

institutions of the society.    

Of course a lot more would have to be said here to clarify the basic theoretical idea here.  And, there 

would also be a question of application.  Granted that there are strong reasons of respect to tolerate 

any “well-ordered political society” (provided too that it is stable, reasonable, etc.), the individual and 

collective wills implicated therein must involve not simply be just any exercise of reason – however 

weak, inept, or misguided180 – but in some sense adequate.   That is to say, some idea of an “adequate 

exercise” or reason (undergirding the acceptance and implementation of a public conception of justice) 

must be implied by the very idea of a well-ordered political society.   I return to this issue in the chapter 

5. 

 

 

 

 

 

 

 

 

                                                           
180 See (Buchanan, 2004, p. 103ff) for the criticism that societies satisfying Rawls’s criteria for decency needn’t be 

supported by an adequate exercise of reason. 
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Chapter 4:   The Nature of the Argument for the Toleration of DHSs 
I will assume that Rawls offers at least some kind of argument for the toleration of DHSs, but what kind?  

In this chapter the main aim is to answer that question.   To anticipate, I will answer this question as 

follows.  What Rawls mainly does with the criteria is introduce a possible use for the idea of a 

reasonable, enduring and stable well-ordered political society, which use he is reasonably confident that 

the vast majority of reasonable liberal democratic citizens (and so liberal peoples) would adopt, on 

reflection, if faced with a political society meeting the criteria.   The criteria themselves aren’t argued 

for, they simply laid out, but where, I assume, Rawls is guided by the idea of a reasonable, enduring and 

stable well-ordered political society in formulating the criteria.  And nor does Rawls present an 

argument that the criteria taken together imply the idea of a reasonable and stably well-ordered 

political society.  Rather, he is simply reasonably confident – given the resonance of the criteria with the 

idea of a reasonable and stable well-ordered political society -- that the vast majority of reasonable 

person would, on reflection, regard DHSs as reasonable and stably well-ordered political societies and so 

as deserving toleration.  

Plan for the chapter 

I begin the chapter (section 1) by discussing a difficulty Rawls faces in making the case for a Society of 

Peoples including DHSs.  The main difficulty is that, while on the one hand it had better be the case that 

nearly all reasonable liberal citizens regard DHSs as EPMIGS, it is hard to see how to make an argument 

for the criteria within a liberal political theory.   The problem here is not so much that no argument can 

be made within liberal political theory for the idea that a reasonable and stable well-ordered political 

society ought to be tolerated, but rather that liberal political theory lacks the resources to establish 

which non-liberal political societies count as reasonable and stable well-ordered societies.   I then 

provide an interpretation (section 2) of how Rawls proceeds in making the case for DHSs in the face of 

this difficulty and connect this interpretation with a number of important texts.   My idea, noted above, 

will be that Rawls doesn’t argue for the criteria but merely lays them out guided by the idea of a well-

ordered political society.  If the criteria so developed really do resonate with the idea of a reasonable 

and stable well-ordered society, reasonable confidence in liberal peoples regarding DHSs as EPMIGS 

might be warranted, even though it is essentially a matter of judgment, not argument, whether societies 

meeting the criteria count as well-ordered political societies.  Next (section 3) I develop the 

interpretation by explaining how it handles some questions about Rawls’s position and by explaining 

more fully what the interpretation means.  Finally, (section 4) I take up the question of what grounds 

there are for tolerating a DHS.  As I interpret Rawls, the criteria are elaborated guided by the idea of a 

well-ordered political society in the background, and so it makes to understand the reflective regard 

liberal peoples have for DHSs as EPMIGS as based in the reasons there are for tolerating a well-ordered 

political society.  I discuss what these reasons are, and so lay out the case for tolerating a DHS, 

understood as a well-ordered political society.  One problem with this case is that it may not apply 

actual DHSs insofar as they can only be “nearly well-ordered.”   At the end of the chapter I address this 

concern, at least as a matter of interpretation, and suggest that the case for tolerating a nearly well-

ordered DHS may be roughly similar to the case for tolerating a well-ordered DHS, at least within the 

framework I take Rawls to be proceeding in.   
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4.1 A Difficulty 

Making the case for the toleration of a non-liberal kind of political society presents a difficulty.   As I 

have argued in chapter 3, member peoples of the Society of Peoples stably regard one another as 

EPMIGS, and this means that the vast majority of individual persons in these societies must also stably 

regard the member peoples of the Society of Peoples as EPMIGS, and so deserving, as political societies, 

their treatment as such members.   Unless this is the case, the status of member peoples will be 

insecure and this will undermine the purposes of the Society of Peoples.   And, unless this is the case, 

Rawls aim of developing a conception of the Society of Peoples within which DHSs are members would 

be a failure.  This aim will not be achieved if, in some metaphysical sense, DHSs are deserving of 

membership in the Society of Peoples but where liberal peoples wouldn’t, on reflection, regard them as 

such.  Rawls is committed to the normative idea of a well-ordered society181 and so, in the international 

context, a well-ordered Society of Peoples, whose members accept the Law of Peoples and who regard 

one another as EPMIGS.  

The difficulty though is that, while Rawls needs the status of DHSs as EPMIGS to be in some sense 

objective – validated on reflection by liberal peoples and their citizens – there is no obvious way to 

establish this within an international theory specifically conceived as developed within a liberal political 

conception of justice.    

Now, this point should not be overstated.   It is an international theory that is being developed, and so 

the fact that decent hierarchical institutions are prohibited as a matter of liberal justice domestically 

isn’t the problem.    

Furthermore, Rawls’s points out that there are plenty of reasons to tolerate any reasonable, stable well-

ordered political society.182   Such societies protect human rights (the rights connected with the idea of 

social cooperation), and their members have a meaningful political role.  These features are implied by 

the very idea of a well-ordered political society.  Furthermore, toleration would leave room for the good 

of self-determination in the political society, support the attachment of individuals and associations to 

their culture and common public life and so the good of political society, bolster the self-respect of 

members of the society individually and collectively, and would foster mutual respect amongst well-

ordered political societies and so peace and cooperation.   Intolerance of a well-ordered political society 

would foster resentment and hostility, undermine peace, and be detrimental to international 

cooperation.     

It is in this vein that I take the whole discussion in 7.3.  That is to say, this section makes no sense if one 

doesn’t assume that the non-liberal kind of political society Rawls is talking about isn’t a well-ordered 

political society, or something along those lines.   Without this assumption each feature that Rawls lists 

screams out for objection.   

                                                           
181 See chapter 2 for a discussion of this commitment 
182 (Rawls, 1999, pp. 61-62)    
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So here, in 7.3., I do see Rawls advancing an argument – an argument for the toleration of a reasonable, 

stable and well-ordered political society.   Though even this may fall short of being an argument, in any 

strict sense, that a well-ordered political society deserves to be tolerated.   Rawls is content rather to 

observe that in this case – in the case of a reasonable and stable well-ordered political society, in the 

case of a “people” – there would be a surfeit of reasons for toleration.   And so there would be little 

doubt that a liberal political society (and its citizens) would, on reflection, stably regard the society as an 

EPMIGS.   

The devil, however, as Rawls recognizes, is in the details. “The second step of ideal theory is more 

difficult:  It requires us to specify a second kind of society -- a hierarchical society, as I shall say – and 

then to state when such a society is well-ordered.” 183   It is here that the criteria for a DHS come into the 

theory, as an attempt to define a kind of non-liberal, but reasonable and stably well-ordered political 

society.    

At this point it is important to recognize the special role that “criteria” and “specification” play in Rawls’s 

overall theoretical apparatus.  While more or less rigorous arguments can be made using the idea of an 

original position, the criteria for reasonableness, rationality, and decency  “are not deduced, but 

enumerated and characterized in each case... ….[t]here is no list of necessary and sufficient conditions 

for each of these three ideas and differences of opinion are to be expected.”184  What justifies the 

criteria, accordingly, in each case is not their derivation (there is none) but whether the “resulting 

principles and standards of right and justice” – and, I would add, the overall conception of a well-

ordered society involving these principles and standards – “will hang together and will be affirmed by us 

on due reflection.”185 

Three things here.  First, given this account of what specification is, it makes sense to view specification 

not as an argument, and not as a definition either, but as an attempted definition – and where what will 

vindicate the attempt is its acceptance by “us” – reasonable liberal citizens – on reflection.  It is in this 

spirit that I will interpret the criteria.  They are offered by Rawls as an attempt to define a kind of well-

ordered non-liberal political society, and where the vindication of this attempt will lie -- note the future 

tense – in whether the conception that results from the criteria, the idea of a Society of Liberal and 

Decent Peoples, together with its Law of Peoples, is affirmed by “us” on due reflection, and where a 

crucial part of affirming this overall conception is that we regard DHSs as EPMIGS.186   

Second, it is important to appreciate the precariousness of the situation.   Rawls recognizes that there 

will be differences of opinion about the criteria.   How could there not be differences given that they are 

simply laid out on the basis that they are more or less plausible?    But, he conjectures that, at least in 

                                                           
183 (Rawls, 1993, p. 60) 
184 (Rawls, 1999, p. 87) 
185 (Rawls, 1999, p. 87) 
186  And so there is, in a sense, some merit to Simon Caney’s “counter-conjecture” that reasonable liberal citizens 

wouldn’t find DHSs acceptable.   Rawls is riding a lot – everything – on the conjecture that reasonable citizens 

would find DHSs acceptable on reflection.  If that’s wrong – if Caney’s counter-conjecture is right – then Rawls’s 

view is sunk.  See (Caney, 2002) 
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the end, “we” will endorse the conception informed by and developed on the basis of the criteria, on 

reflection.   Given that there are differences of opinion at the criteria it seems like we should ask:  Is 

vindication at all likely?   

Third, and partially in response to the latter, I don’t think Rawls hangs the vindication of the criteria on 

literally universal acceptance of the “resulting” conception, on reflection, by liberal citizens.   What 

matters, for vindicating the criteria, is that liberal peoples would, on reflection, regard DHSs as EPMIGS.  

That liberal peoples would do this – let’s say characteristically as the kind of political society they are – is 

compatible with some of their reasonable members not, on reflection, regarding DHSs as worthy of 

toleration.   This lowers bar somewhat, so as to not be impossibly high.  But it is still a very high bar.  Is 

there a way to specify the criteria so that the vast majority of reasonable liberal citizens, would, on 

reflection regard DHSs as EPMIGS? 

4.2 My Interpretation 

As I interpret him, Rawls’s proceeds in face of these difficulties simply by laying out the criteria for a DHS 

guided by the idea of a reasonable and stable well-ordered political society, and so by the idea of a 

reasonable and stable political society understood as a system of social cooperation.187   The criteria 

aren’t argued for.  But he hopes that the vast majority of reasonable liberal citizens (and so liberal 

peoples) would regard DHSs, on reflection, as well-ordered societies and so as EPMIGS and meriting the 

respect and recognition that goes along with this status.   And, more than this, I want to say that Rawls’s 

is reasonably confident that the vast majority of reasonable liberal citizens (and so liberal peoples) 

would, on reflection, regard DHSs as EPMIGS.      

It is in this vein that I interpret the key passage in which Rawls’s announces the conclusion regarding the 

toleration of DHSs: 

“Thus, I take it as established that, if decent hierarchical societies honor the conditions specified 

in [sections] 8-9, those societies would be regarded, by liberal people[s], on reflection, as bona 

fide members of a reasonable Society of Peoples. That is what I mean by toleration.” 

This may seem like the conclusion of an argument, and in some sense it is.  But mainly I see Rawls as 

indicating that he is reasonably confident that if DHSs existed (which they don’t) and if liberal peoples 

reflected on the matter (which they might not) they would regard DHSs as “bona fide members” of the 

Society of Peoples, i.e. EPMIGS.188    And it is on the basis of this reasonable confidence that he “takes as 

established” that liberal peoples would so regard DHSs, if DHSs existed and if liberal peoples reflected 

on the matter.  And, if it be asked why Rawls is reasonably confident about this the answer must be, on 

my interpretation that, at least in his estimation, the criteria do resonate with the idea of a well-ordered 

                                                           
187 Recall that I identify the idea of a well-ordered political society with the idea of a political society understood as 

a system of social cooperation.   
188 Here it must be keep in mind that by “DHS” I mean a society that DOES satisfy the criteria. This is why in my 

explanation of the passage the crucial issue is whether “DHSs exist” not whether, as in the text, DHSs honor the 

criteria.  
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political society, and so he is reasonably confident that he would regard a DHSs – if it existed and he 

reflected on the matter – as a well-ordered political society.   

There are a couple of things to notice here.    As I read the passage Rawls is “taking as established” what 

really isn’t established.  It hasn’t been established that liberal peoples would regard DHSs – if they 

existed, if “we” reflected on it – as EPMIGS.  And, furthermore, I don’t think Rawls would want to say 

that he “has” established this.  This is in part because of the nature of the criteria.  There is no argument 

for them.  Rather they seem a plausible way – to Rawls – to cash out the idea of a non-liberal kind of 

well-ordered political society.   And, going a little further, they seem to resonate enough with the idea of 

a well-ordered society to ground a reasonable confidence – Rawls’s reasonable confidence -- that liberal 

peoples would, on reflection and if DHSs existed, regard them as EPMIGS.   The passage can then be 

parsed as follows:  “Thus” indicates that there is a reasonable basis for going forward, theoretically and 

practically, on the assumption that liberal peoples would regard DHSs as EPMIGS, and “I take it as 

established” indicates the Rawls will go forward on this assumption.  

So, on my interpretation, Rawls doesn’t in any straightforward sense argue that DHSs are to be 

tolerated.  He doesn’t list the characteristics of a DHS and then claim that these characteristics together 

imply that a DHS deserves to be treated as an EPMIGS.   His strategy is much more indirect.  The criteria 

are intended to resonate with the idea of a well-ordered political society.  And, since they do, Rawls is 

reasonably confident that, on reflection, liberal peoples would adopt this usage of this idea, the usage of 

this idea for a certain kind of non-liberal society.  If they don’t, on reflection, see things that way and 

adopt this usage they wouldn’t be interpreting DHSs inappropriately.   As I understand Rawls’s 

theoretical commitments, if liberal peoples really wouldn’t, on reflection, regard DHSs as well-ordered 

political societies and so as EPMIGS189  that would settle the question whether DHSs are well-ordered 

societies and, on that basis, merit the status of EPMIGS.   This follows from Rawls’s normative 

commitment to the idea of a well-ordered society and developing a public conception of justice that is 

accepted, on reflection, by those regulated by the conception.190   If liberal peoples wouldn’t, on 

reflection, accept DHSs, that would settle the matter whether DHSs merit EPMIGS status in the relevant 

sense.  

Now, if that’s right we can why presenting an argument claiming to show that DHSs deserve to be 

tolerated would really be beside the point.  Even if there were such an argument there would still be the 

question, for Rawls and given his theoretical commitments:  yes, but would liberal peoples, on 

reflection, regard DHSs that way? And, to put the point the other way, provided that liberal peoples 

would, on reflection, regard DHSs as EPMIGS, such an argument would be unnecessary.  

The arguments Rawls does offer 

But, to be clear, I don’t want to say that there is no sense in which Rawls offers arguments in connection 

with DHSs.   As already mentioned, he certainly offers reasons for tolerating a well-ordered political 

society.  These reasons may not themselves add up to the idea that a well-ordered political society 

                                                           
189 Or at least as EPMIGS.  Clearly some mediating idea is needed here. 
190 See Chapter 2 for a more in depth discussion of Rawls’s basic commitments.  
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deserves to be tolerated, but no matter.  Rawls is reasonably confident that liberal peoples would regard 

DHSs as EPMIGS as so as deserving toleration within the Society of Peoples.   

Rawls also present arguments that aim to clear the way for the status of DHSs as EPMIGS, arguments 

that rebut arguments that would foreclose this possibility.    The first foreclosing argument is that, since 

any non-liberal political society would not treat its members as fully free and equal, it is impossible for a 

liberal society to regard any such society as an EPMIGS.191   The second is that, since all persons deserve 

to be treated as reasonable and rational and free and equal, the proper way to theorize international 

justice is through a global original position of individuals, an analytic device through which liberal 

democratic institutions would emerge as a requirement of international justice.192 To these arguments I 

take it that Rawls’s basic reply is:  but what if there are non-liberal well-ordered political societies?  If 

there are such, and assuming that reasonable liberal citizens would recognize a requirement to tolerate 

such (i.e. regard such societies as EPMIGS), then these first two arguments must go wrong somewhere.  

The third foreclosing argument Rawls considers is that DHSs can’t be tolerated because they are in-

egalitarian and so unjust according to the standards of liberal justice, and being just according to liberal 

standards is requirement for EPMIGS status193.  Rawls’s response here is that this requirement is too 

strong.  Reasonable citizens would assume that liberal democratic societies are entitled to EPMIGS 

status even though they are, by varying degrees, unjust according to liberal democratic standards.194  

He also presents considerations that suggest liberal peoples should carefully consider whether they can 

regard societies meeting the criteria as well-ordered political societies and so as EPMIGS and deserving 

of this status on that basis.  These are arguments.  The idea here is basically that if a society meets the 

criteria, it is going demand to be treated as an EPMIGS and will resist attempts to force it to change and 

would bristle under an international system that either requires liberal democracy or takes liberal 

democracy as its official goal.  This would breed hostility between liberal democratic peoples and 

societies meeting the criteria with all kinds of potential bad consequences:  for peace, for trade, for 

mutual aid, and for cooperation on global public goods.   But, just to emphasize, as I am framing this, 

these should not be construed as considerations for the idea that DHSs are well-ordered political 

societies or that they deserve EPMIGS status.  Rather, they should be read as considerations aimed at 

getting liberal peoples to reflect on whether DHSs are best interpreted as well-ordered political 

societies.  Admittedly, Rawls doesn’t carefully indicate what the precise role of these considerations is in 

his overall view.  And some have taken these considerations to indicate that the main basis for the 

toleration of DHSs is peace and stability, not justice.195  But, as I have suggested, it is possible to give 

these kinds of considerations an important role Rawls’s account, consistent with the idea that, as Rawls 

understands DHSs, they deserve to be tolerated as the political societies that they are.  

Passages that interpret DHSs as systems of social cooperation 
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Another type of passage that calls for comment are those in which Rawls characterizes DHSs as systems 

of social cooperation, for example the statement regarding a DHS that, “In contrast to a slave economy, 

their system of law specifies a decent scheme of political and social cooperation.”196   These passages 

are somewhat at odds with my interpretation insofar as I view Rawls as simply laying out the criteria and 

where it is liberal peoples who are to judge, on reflection, whether societies satisfying the criteria are 

well-ordered political societies and where this involves the idea of social cooperation).   

The way I understand these passages is that Rawls is facilitating the interpretation of a DHS as a well-

ordered political society.  The criteria are developed from this idea, and so Rawls is indicating how the 

criteria can be understood to support this idea.  

Passages that describe features of DHSs as deserving respect 

I finally turn to the two passages in which Rawls describes institutional features of DHSs as deserving 

respect, that DHSs “do have certain institutional features that deserve respect”197 and that “[the 

realization of a common good idea of justice] by a DHS renders its institutions worthy of toleration.”198  

These passages are also uncomfortable for my interpretation insofar as here Rawls seems to be not 

simply laying out the criteria, but mandating an interpretation of societies that meet these criteria – 

societies meeting them deserve respect – where then the idea is that, especially in the second 

quotation, this means that they deserve toleration.   Isn’t Rawls making the argument here that, 

because of these features (the relevant institutions), DHSs deserve to be tolerated? 

This is not how I read these passages.  First, it is important, I think, that what is described as “worthy” or 

that “deserves respect” is not the political society itself or as a whole, but rather its institutional 

features.  Second, I don’t think Rawls is making any argument in these passages.  He does not give 

reasons why the institutional features deserve respect, but rather simply claims that they do deserve 

respect. And nor are the claims presented as premises in some further argument – e.g. that since these 

institutions deserve respect, the political societies that have them deserve to be tolerated.  

Now I do see Rawls, in these passages, as going beyond simply presenting the criteria.  He does state 

that institutions satisfying the criteria have certain normative properties.  But I see this as addressed not 

to the reasonable citizen who would deny this – he doesn’t after all provide an argument for this claim – 

but rather as an attempt to get the reader to see DHSs in a certain way, as a well-ordered political 

society.    A well-ordered political society is one whose institutions are deserving of respect – and where, 

let’s assume, all reasonable citizens agree with that.   My idea is then that, in these passages, Rawls is 

rehearsing part of the case for seeing them that way, part of the case for connecting the idea of a well-

ordered political society with the criteria.  Saying that the institutional features deserve respect isn’t the 

premise or conclusion of an argument, but rather a way to connect the idea of a well-ordered political 
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society (whose institutional features are deserving of respect) with the criteria (i.e. those that involve 

institutional features). 

Introducing a possible use for the idea of a non-liberal well-ordered political society 

It is in this sense that, on my interpretation, Rawls doesn’t present an argument that DHSs deserve 

toleration.  Rather he introduces a possible use for the idea of a non-liberal well-ordered political society 

(via the criteria) and indicates to some extent how that use is to be understood (by connecting 

normative features of a well-ordered society, e.g. having political institutions that deserve respect, being 

a system of cooperation) with those features.     

Of course this doesn’t mean that members of the Society of Peoples don’t regard each other as 

deserving toleration.  They do.  That is part of the idea of a well-ordered Society of Peoples.  And nor 

does it mean that Rawls doesn’t “take as established” that liberal peoples would, on reflection, regard 

DHSs as deserving toleration.  He does take this as established based on his reasonable confidence that, 

on reflection, liberal peoples would so regard DHSs, a reasonable confidence grounded in the fact that 

the criteria resonate with the idea of a well-ordered political society.    My point rather is that Rawls 

doesn’t argue for these ideas. In an important sense they aren’t even ideas to be argued for – rather 

there are a kind of stance or attitude that Rawls is confident liberal peoples would adopt given that they 

are committed to tolerating well-ordered political societies and given that the criteria resonate with this 

idea as explained, in part, by Rawls efforts to connect the idea of a well-ordered political society to the 

criteria. 

4.3 Questions 

Is disagreement about DHSs reasonable? 

Any interpretation of Rawls’s account of the criteria needs to explain how it deals with Rawls’s 

admission that “not all reasonable citizens will find societies who meet the criteria acceptable” as 

EPMIGS.199   This admission presents at least two problems.   For one, there is the problem already 

discussed that, if disagreement about DHSs is at all widespread, this would undermine what Rawls 

“takes as established” – that liberal peoples would, on reflection, regard DHSs as EPMIGS.  The main 

response to this I have already indicated.  As I interpret him, Rawls is reasonably confident that such 

regard is forthcoming based on the resonance of the criteria with the idea of a well-ordered political 

society.  As he puts it in expressing this confidence: “Not all reasonable persons will [regard DHSs as 

EPMIGS], certainly, yet most will.”200 

The second problem is more theoretical.  How should we understand this disagreement within Rawls’s 

theory?  Is it “reasonable disagreement”?     This is an important question for understanding the overall 

structure of Rawls’s theory.    It is also important, because at least some interpreters of The Law of 
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Peoples have taken disagreement about DHSs as “reasonable disagreement” and as a key part of the 

argument for the toleration of DHSs.201   

Although I won’t be able to fully support the interpretation here, my line on this question is that this 

view – the view that DHSs aren’t acceptable EPMIGS – is an unreasonable political view.   The key idea in 

my analysis is that the content of what is reasonable politically – for a liberal political view – is 

determined by the full political conception, i.e. as developed in the international context.  And so at 

least if – a big if! – liberal peoples would, on reflection, regard DHSs as EPMIGS, the view that DHSs are 

unacceptable as EPMIGS would count as an unreasonable view, an unreasonable view from the 

standpoint of the family of liberal political conceptions.   

What is to be avoided is the idea that a view is reasonable (as Rawls understands this idea) simply 

because it is, as it were, logically compatible with the family of domestic liberal political conceptions.  

The criteria aren’t logical or conceptual entailments of these domestic conceptions.  In fact, in some 

sense at least, domestic political conceptions would seem to entail a rejection of the criteria.  But the 

former point doesn’t establish that a rejection of DHSs as EPMIGS could be part of a reasonable 

comprehensive doctrine, any more than the latter establishes that any reasonable liberal political 

conception must reject DHSs as EPMIGS.    For Rawls, both these moves are premature and the case 

depends on the extension of a liberal political conception to the domestic case.  

There is still the problem that, in the passage quoted, it is “reasonable persons” who – at least in some 

number – don’t see DHSs as EPMIGS.   Doesn’t Rawls hold that “reasonable citizens affirm only 

reasonable comprehensive doctrines”?202  And doesn’t that quite apart from the argument of the last 

two paragraphs settle the issue?   

I don’t think so.  I think the main application of the idea of the reasonable person for Rawls is in the idea 

of a well-ordered political society.  The idea of the reasonable person is elaborated for this purpose. So, 

Rawls is not in the business of connecting the views of actual persons to their being reasonable or 

unreasonable.  And so, generally I think it is a mistake in interpreting Rawls (or applying Rawls’s views) 

to infer either from an unreasonable political view to the idea that an actual person is unreasonable, or 

from the idea that a person is reasonable to the idea that all their views are reasonable.  And so, as a 

matter of interpretation, I would block the inference from the idea that “reasonable persons” might 

reject DHSs, to the idea that this must be a reasonable view (in Rawls’s sense).   To adequately defend 

this as an interpretation would require a lot more work but I offer a few points now to support it.  First, 

even if actual reasonable persons only hold reasonable comprehensive doctrines, they still might hold 

                                                           
201 (Reidy, 2013, p. 186) The idea seems to be that, respect for the reasonable disagreement that citizens have 

about DHSs requires, when moving to the international context, the liberal political societies not implement an 

international order that is intolerant to DHSs.  Some reasonable liberal citizens will judge – consistently with their 

reasonable domestic political commitments – that DHSs should be tolerated, and respect for these views requires 

that liberal political societies implement a tolerant international order. I don’t understand Reidy’s argument 

entirely, but it seems to ignore an important symmetry:  that a tolerant order would (for the same reasons, 

whatever they are) be improperly respectful of the citizens affirming the reasonable view according to which a DHS 

isn’t an EPMIGS.  The argument seems an argument for intolerance as much as tolerance.  
202 (Rawls, 2005, p. 59) 
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some unreasonable political views.   A single unreasonable political view isn’t an unreasonable 

comprehensive doctrine.   Second, even if a person is basically reasonable – committed to working out a 

public world amongst free and equal persons (and committed too to the idea of political society as 

indefinitely existing, the educative role of political institutions, and the idea that political society is 

neither a community nor an association)203 – they may have some unreasonable political views for a 

variety of reasons, e.g. in being influenced by unreasonable views from the wider culture, or in adhering 

to a comprehensive doctrine that is unreasonable in certain respects or is taken in an unreasonable 

direction.204 

What is Rawls reasonably confident in?  

Another aspect of my interpretation that should be brought out is the context within which it makes 

sense to imagine liberal peoples’ “regard on reflection” occurring.    As I have suggested above at least 

one condition that would have to be met is that DHSs actually exist.   The regard on reflection in which 

Rawls is reasonably confident is not the regard that reasonable liberal citizens might have for DHSs 

simply by imagining them on the basis of Rawls’s description of them.    A second condition is that liberal 

societies are, in fact, cooperating with DHSs on more or less equal terms.  Rawls doesn’t state this 

condition, but it makes sense.    The idea that liberal peoples would regard DHSs, on reflection, as 

EPMIGS in a context where there is already animosity and hostility between the societies is extremely 

far-fetched.  Under these conditions neither society would regard each other as worthy of toleration.  

And nor does it make sense to theorize the “reflective regard” in a situation where liberal peoples really 

aren’t interacting with DHSs.  For one thing, in that case, it could hardly be evident whether the society 

really did meet some of the criteria, for example the requirement to be reasonable in the international 

context, and where this requirement is presumably not just a general requirement, but one that must be 

met in interactions with liberal peoples.   For these reasons, it makes sense to conceive of the “reflective 

regard” in which Rawls is reasonably confident as occurring under conditions of mutually beneficial 

cooperation.  

This suggests that, at least one way to view Rawls’s position here – his reasonable confidence that 

liberal peoples would, on reflection, regard DHSs as EPMIGS – as essentially the idea that a well-ordered 

Society of Peoples would be stable for the rights reasons, at least from the perspective of liberal 

peoples.  That is to say, at least once a Society of Peoples including liberal and decent peoples was up 

and running, liberal peoples would continue to stably endorse its Law of Peoples and continue to stably 

regard DHSs as EPMIGS.   

                                                           
203 The commitments that go into the idea of the reasonable person are considerable.  They are all the 

commitments that go into the idea of a well-ordered liberal political society.   
204 The case of Cardinal Bernadin may be illustrative here.  See  (Rawls, 2005, pp. liii-liv) Of course Rawls doesn’t 

say that the Cardinal is either an unreasonable or reasonable person.  But presumably he is a reasonable person at 

least to some significant degree, as Rawls’s understands this idea, insofar as he is committed to presenting his 

argument against abortion in terms of political values.  But, granting that, his view may be, in the end, politically 

unreasonable if, for example, the argument Rawls’s presents for the idea that any reasonable liberal political 

conception must recognize the right to abortion in the first trimester succeeds.   
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There is some merit to this suggestion, but I don’t think it can be quite right.   Of course Rawls must hold 

that a Society of Peoples containing liberal and decent peoples would be stable for the right reasons, 

and so that liberal peoples’ reflective regard for DHSs would be stable. But he also must be reasonably 

confident that the regard would be forthcoming, on reflection, at least under favorable conditions.   And 

so, I take it that Rawls is committed to the idea that, at least in the context of mutually beneficial 

cooperative arrangements, arrangements more or less reflective of equality and independence for 

liberal and decent peoples, where mutual trust has grown between liberal and decent peoples, as has an 

allegiance to the Law of Peoples, in that case at least liberal peoples would – if they reflected on it – 

regard DHSs, perhaps for the first time, as EPMIGS.   

One important interpretive benefit of framing Rawls’s position this way, is that helps to situate his 

concern with maintaining a peaceful relationship and mutually respectful relationship with DHSs.    

Whatever liberal peoples think about DHSs, this kind of relationship is probably going to be highly 

beneficial for liberal societies in any event.   But for Rawls, a further significance is that it is within the 

context of this kind of relationship that liberal peoples would, on reflection, regard DHSs as EPMIGS.   

And, this way of framing the “regard” in which Rawls is reasonably confident (and so takes as 

established) may even make his position more plausible.   Given that the criteria are quite demanding in 

many respects (as we shall see), one sees why Rawls might be confident that liberal peoples (as a whole) 

would regard DHSs as EPMIGS.  In the context of mutually beneficial cooperative relationships and the 

trust that this would engender, while perhaps some philosophers might not regard DHSs as EPMIGS, it 

may seem at least plausible that liberal citizens in general would do so regard them and have reasons 

for doing so related to the features of the society in virtue of which it can be regarded as a well-ordered 

political society.   If that’s right, the main objection to Rawls’s view may be not that DHSs are intolerable, 

but rather that they are, practically speaking, impossible.  

 

4.4 The Grounds for Toleration:  Why tolerate a well-ordered political society? 

In this final sections of the chapter I turn to another important question about Rawls’s view, what, more 

exactly, are the grounds of toleration?    For the most part in this chapter I have focused on theoretical 

questions involving the criteria.  And, my main idea has been that Rawls doesn’t really argue for the 

toleration of DHSs, but rather introduces a possible use for the idea of a non-liberal well-ordered 

society, which use he is reasonably confident that liberal peoples would, on reflection, adopt – at least 

in the context of mutually beneficial interaction with DHSs.    But, I haven’t really dug into that 

reflection.   Now this makes sense, interpretively, since Rawls really doesn’t dig into that reflection 

either.   For the most part he just lays out the criteria and then indicates that he will “take as 

established” that this reflection is forthcoming, and where I see this confidence as grounded in the idea 

that the criteria resonate with the idea of a well-ordered political society.    But this raises the question:  

why tolerate a well-ordered political society?  Once liberal peoples see decent peoples as well-ordered 

political societies and so as deserving of EPMIGS status, what is the basis for this desert?  Or, at the very 

least how would, or could, they be conceiving of this basis? 
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Rawls does offer some indications of the kind of answer he has in mind, especially in section 7.3. There 

are reasons related to respect.    To not tolerate a people – a well-ordered political society – would deny 

it a “due measure of respect” and “wound the self-respect” of “peoples as peoples, as well as of their 

individual members.”205  And, generally he emphasizes, “the great importance of all decent peoples 

maintaining their self-respect and having the respect of other liberal or decent peoples.”206   

Another important set of considerations is connected with the value of self-determination.  Decent 

peoples – and, again, I assume that they are understood as well-ordered political societies -- are capable 

of “reform[ing] themselves in their own way”207 and so “Decent societies should have the opportunity to 

decide their future for themselves.”208 Toleration is necessary for this.  Toleration supports the 

“vitality”209 of a people and encourages “individuals and associations to be attached to their particular 

cultures and to take part in its common public and civic life”210 and so the expression and fulfilment of 

(the good of) political society.  

This list of reasons is certainly something to go on, interpretively, in trying to lay out the case for 

toleration, but Rawls doesn’t say much – hardly anything – about what each of these mean or how they 

are all supposed to fit together.   

One type of reason that I won’t say much about here is reasons connected to international peace and 

mutually beneficial cooperation.   Rawls hints at reasons along these lines in his brief account of the 

benefits of a climate of mutual respect.  While these certainly are grounds for toleration, they don’t 

pose any special interpretive difficulty, at least on their own.  There is however a question about how 

these reasons fit into the overall structure of reasons for tolerating a well-ordered political society.  As 

to this structure, the existence of reasons of this kind is necessary but not sufficient for regarding a 

political society as deserving toleration.  They are not sufficient because it is necessary too that a 

political society be “due respect” in some sense and “self-determining” – and where these reasons 

(connected to respect and self-determination) are in play even in evaluating international peace and 

cooperation.  These latter aren’t, as it were, simply external factors but rather factors whose value, as 

reason-giving, depends in part on their being initiated and sustained by well-ordered political societies.  

Turning now to the reasons connected to respect and self-determination, how are these understood as 

grounds for toleration in the case of a well-ordered political society?  

One basic reason is that by tolerating the political society one respects the adult members of the society 

as responsible adults.  The exercise of reason of these adults is implicated in the collective decision-

making institutions through which the decisions of the society are made (these institutions incorporate a 

substantial role for the adults in the society) and these adults – through the exercise of their reason – 

endorse the institutions, the aims pursued within them generally speaking, and desire to make decisions 
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to together with one another, including international decisions, through these institutions.   And then 

the idea is that tolerating the political society respects the adults who, through the exercise of their 

reason together, are making decisions as responsible adults.  

My point here – in articulating this first main kind of reason – is not to defend the idea that the 

collective institutions of a DHS really do implicate the exercise of reason of the adult members of 

society.  I am assuming that.  The point rather is that, once this assumption is made, to not tolerate the 

society on the grounds that the institutions really don’t embody the reason of the members of the 

society is to treat the members of the society as not responsible.  They think the institutions do embody 

their reason as responsible adults, and that their will is expressed through this institutions.  To deny this 

is to regard the adult members of the society as not responsible.  

Now granting this – that the collective decision-making institutions express the will of the adult 

members, and so the exercise of their reason as responsible -- there may be countervailing 

considerations.  I turn to these below.  But it is worth saying more about the present issue, the 

responsibility of adults.   Why might adults not be regarded as responsible in the exercise of their 

reason?  One possibility is that they don’t meet the subjective conditions for responsibility, not having 

realized their powers of reason (moral, practical, and theoretical) to an adequate degree, as in the case 

of children.  Another possibility is that they aren’t in, as it were, the objective conditions for responsible 

exercise, whatever these are, e.g. conditions involving a degree of freedom and access to information.   

With these distinctions in view, I think Rawls’s idea is that, in a well-ordered society the adult members 

of the society satisfy these subjective and objective conditions whatever they are.    This is implied by 

the idea of tolerating the society on the ground that through these institutions members of the society 

are expressing their will.  If this is the case, one is regarding the members of society as responsible, and 

so as satisfying the subjective and objective conditions for responsibility, whatever these are.  

Of course this analysis can cut both ways. In any particular putative case of a well-ordered society – of a 

society whose adult members participate in its decision-making institutions and endorse these (etc.) – it 

might argued that the members simply don’t satisfy the subjective and objective conditions for 

responsibility.  These institutions express the will of some responsible adults, perhaps, but not the will of 

responsible adults in the society generally speaking.    It is at this point, I take it that the criteria for a 

DHS come in.  At least in this case, Rawls’s supposes, liberal peoples would regard the expression of the 

reason of the members through the institutions of the society as an expression of their will, and so as 

the exercise of reason of responsible adults.  And, while Rawls doesn’t argue for this, there is a way to 

press the point.    In the case of a DHS, liberal peoples are confronted by a political society whose adults 

see the political society as expressing their will, who understand themselves as responsible, and who 

regard themselves as responsible in the everyday life of the political society.  And in this case, there are 

two questions:   how should and how would liberal peoples regard the members of these societies?  The 

former may seem to be the primary question, but it presents the formidable task of, as it were 

developing an account of the subjective and objective conditions of responsibility.  Rawls, I take it, is 

content with answering the latter question affirmatively, or at least being reasonably confident that this 

is how liberal peoples would regard the members of DHSs, and where they would have reason to do so, 

reasons to justify their understanding adults in this way. The members of a DHS at least meet the 
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subjective and objective conditions of adult responsibility as this is understood within their (DHS) society 

and as implied by their political and legal institutions.  

So, this is one main ground for tolerating a well-ordered political society.  Tolerating such a society 

respects its adult members as responsible.  And, while I have departed considerably from what Rawls 

actually says in discussing the reasons for toleration, the account above does connect with what he says.  

My idea is that the “due measure of respect” Rawls refers to, and the idea that a people should be free 

to “decide their future for themselves” and are capable of “reform[ing] themselves in their own way,” 

are supported in part by the idea that the members of a well-ordered society are responsible adults 

whose will is expressed through the political institutions of society.211   

Another set of grounds for toleration are connected with the good of self-respect.   There are at least 

three grounds here, all of which I will connect to the responsible adult.   One is simply that self-respect is 

a good in its own right.  It is good for the responsible adult to have a sense of self-respect.  A sense of 

self-respect is experienced as good by the responsible adult.   Two is the idea that self-respect supports 

a responsible agent’s exercise of reason (moral, practical, theoretical).    Third, insofar as self-respect 

contributes to this exercise of reason of responsible adults, it also contributes to the various 

attachments a responsible adult develops as a consequence of this exercise.     

So, another main ground of toleration is that toleration not only recognizes the institutions of a political 

society as involving the exercise of reason of responsible adults, but that it supports the sense of self-

respect of the responsible adults in the society individually and collectively. This is because each 

member identifies with the society and identifies with it as a member.    And this sense of self-respect – 

following the analysis of the previous paragraph, is good for the responsible adults in the society 

(individually and collectively) in itself, is good insofar as it supports the exercise of reason of responsible 

members in the society (individually and collectively), and good insofar as it supports the attachment 

that responsible members develop in the society.   And while I have expressed the case in general terms, 

Rawls seems to have in focus especially the exercise of reason connected with mutual good of mutual 

justice and attachments to the political society consequent on this exercise.   

Here again, a few comments by way of explanation.    First, the idea of the responsible adult is key.   The 

idea is that, since a person is a responsible adult, it is good to support their powers of reason by 

enhancing their self-respect – all else equal it is good to enhance and support the exercise of these 

powers, and toleration of a well-ordered society does this.  By contrast, intolerance – insofar as it 

undermines the self-respect of members of the society individually and collectively – does not do this, 

and so there is a reason not to be intolerant of a well-ordered political society.   Second, the analysis is 

offered as way to explicate a main ground for the toleration of a well-ordered political society.  Whether 

it applies – or would be regarded as applying by liberal peoples, on reflection – in the case of a DHS is 

another question.  And so, these considerations may cut against the case for toleration of a DHS.   

Insofar as one sees little or no value in the exercise of reason by the adult members in the political 

society, one may not see them as responsible adults, and so the case for toleration built on the 
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importance of enhancing self-respect may not go through.  Rawls’s conjecture, however, is that 

provided the criteria are met, this kind of reason will be a live reason, recognized by liberal peoples, on 

reflection, in their relationship with DHSs. 

This then is the basic case for tolerating a well-ordered political society – or at least the main first part of 

such a case (see below) -- and on the basis of which it might be regraded, on reflection, as an EPMIGS 

and which I see Rawls elaborating in 7.3.  Toleration respects the exercise of the reason of the members 

of the political society as the reason of responsible adults and supports that exercise.  It is this that is the 

basis for mutual respect in the Society of Peoples, and is, accordingly, so important for achieving 

international peace and international cooperation for mutual benefit and on equitable terms.  

There are still questions however.  Granting that the political society involves the exercise of reason of 

its responsible adult members, and granted that there is some reason to support this exercise, how 

strong are these reasons?   At least as a general matter, I don’t have to go along with the will of 

responsible adults or support their exercise of this will.   Why is it so important to go along with the will 

of the adult members of the society?   One possible argument is that responsible adults should be in 

control of their own lives, and that toleration accords with the responsible adults having this control, 

and intolerance undercuts this control.  A problem here, though, is that the responsible adults aren’t 

simply affecting their own lives.  At the very least they are also affecting the lives of children in the 

society and the lives of future generations of members of the society.  Given this, then, the case for 

tolerating a well-ordered political society can’t rely simply on the importance of respecting the will of 

the responsible adults in the society exercising their reason together.   

Unfortunately Rawls doesn’t address this issue and I’m not sure exactly how to fill out the basic case for 

toleration on his behalf.  One thing here that must be crucial is that the well-ordered political society 

support an adequate development of human powers.   If this weren’t the case, it would be tough to 

tolerate a well-ordered political society even if doing so respected the will of its adult members.  To 

respect their will in that case would, as it were, respect them too far, beyond the scope of any possible 

authority insofar the political society functions to cut children off from an adequate development of 

their human powers.  So some such idea must be part of the idea of a well-ordered political society.    It 

is not obvious though how to theorize this.  One idea would be to connect this threshold with the 

threshold for responsibility.  The idea would be that, unless adults have available to them the 

opportunity to develop their human powers adequately, they can’t be viewed as responsible adults.  I 

suspect that something like this is what Rawls must have in mind, but I won’t explore this interpretive 

suggestion any further here.   

Another thing that must be crucial in this context is that the well-ordered political societies that are 

members of the Society of Peoples are enduringly stable and internationally reasonable.   This, together 

with the previous ideas, suggests another reason for tolerating a well-ordered political society that 

Rawls must have in mind.  This additional ground is that the society is an enduring context for the 

adequate development of human powers, an enduring context for (as it were) the construction of 

responsible persons, and an enduring context within which these persons will exercise their powers of 

reason in sustaining a political society together that these persons endorse.    Since the well-ordered 
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society is enduring in this way (and also reasonable externally), its treatment with respect as a member 

of the Society of Peoples harmonizes with the international purposes of this society, and does so in a 

way – an additional requirement – that provides for the adequate development of the human powers of 

its members and which provides for members of the society an ongoing context within which the good 

of political society, the mutual good of mutual justice, is realized. 

So, to summarize, the reasons for tolerating a reasonable and stable well-ordered political society are 

the following: 

(a) The adult members of the society are responsible and the toleration respects these adults as 

responsible 

(b) Toleration supports the self-respect of the adult members of the society individually and 

collectively and so their exercise of reason individually and collectively, and so supports the 

mutual good of mutual justice and the attachments members have to the political society. 

(c) A well-ordered society provides adequately for the development and exercise of human 

powers and so meets a necessary condition for toleration. 

(d) As stable, the well-ordered society is context for various goods on an ongoing basis including 

the adequate development and exercise of human powers including the powers of responsibility 

and the mutual good of mutual justice, and so meets a necessary condition for toleration. 

(e) As reasonable and stable, a well-ordered society is adequate to the international purposes of 

the Society of Peoples and so toleration serves these purposes. 

There is a lot more that could be said here, but as I understand Rawls’s brief remarks, this is the basic 

case for the toleration of a well-ordered society.   The question, then, is whether something like this 

case can be made in the case of DHSs.  As I have interpreted him, Rawls is confident that, on reflection, 

liberal peoples would regard DHSs as well-ordered political societies (the criteria are guided by this idea) 

and so would regard them as EPMIGS, and so as deserving this status within the Society of Peoples.  

Rawls doesn’t say much about what this reflective regard would look like from the inside – i.e. how 

would liberal peoples (and their reasonable citizens) answer the question: why should a DHS be 

tolerated – but I think the answer that he intends to be given (and which is behind being guided by the 

idea of a well-ordered political society in elaborating the criteria) is something along the lines of the 

reasons just summarized.  

4.5 Problem of Application:  Why Tolerate a Nearly Well-Ordered Political Society? 

There are at least 3 problems for the application of the summarized case to DHSs.   One, one might 

wonder whether the consultative institutions of a DHS really do significantly implicate the reason of the 

members of the society.   I don’t have much to say here about this problem of application.  Two, one 

might wonder whether a DHS allows for the adequate development of human powers or whether its 

adults are responsible.   To this at least one possible response is simply to emphasize how difficult it may 

be, in fact, to deny that the adults in question are not responsible when they claim to be responsible and 
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want to be understood as responsible, but I won’t discuss this problem of application any further here. 

Three, there is the inconvenient problem that no political societies are, as it were, perfectly well-

ordered.   As I have lay out the criteria for a DHS (Chapter 5) they are only nearly well-ordered.  And this 

would seem to do significant damage to the summarized case for toleration just laid out.  

The problem is that, even if the adult members of the society are responsible, and so the decisions of 

the society reflect their will in some significant fashion, they can no longer be imagined to be simply 

exercising their reason together through institutions they all endorse.  Some – we have to suppose – 

won’t endorse these institutions or the aims the society pursues through these institutions.   In this case 

there may be a reason to not respect the – granted – responsible will of the vast majority of members of 

the society, namely that in doing so they violate the rights or claims of those who reject the political 

society.      In the case of a DHS, then, the hard question will be whether the existence of “liberal 

dissidents” -- members of the society who want liberal democracy for their society and reject the 

consultation hierarchy as illegitimate – undermines or undercuts the case for tolerating a DHS.   Can 

liberal peoples – or would they on reflection – regard DHSs as EPMIGS if they contain liberal dissidents?  

And what would that “reflection” look like if DHSs are only nearly well-ordered?  How would the case for 

toleration that I have just outlined have to be modified for the case of a “nearly” well-ordered society? 

Unfortunately, these are questions that Rawls doesn’t bring up, much less answer, and I am not sure 

entirely how to proceed in working out how he might answer them.    One point that may be key to his 

response is that, at least as I’ve interpreted his development of a liberal political conception, it involves 

no commitment to the idea that persons as such have a claim to liberal democratic institutions.  His view 

doesn’t deny that an argument for that claim might not eventually be successful – should these 

institutions be necessary for the reliable protection of basic human rights – but the official view, as I am 

presenting it, works under the assumption that this case has not been made.    So, at the very least, 

Rawls needn’t confront the problem – within the development of the liberal political conception – that 

the imagined dissidents are having their rights or claims violated.   This is not to say that such an 

argument couldn’t be made, or that given the success of this argument Rawls would face the burden of 

answering it.  For now I am merely trying to develop Rawls’s position. 

There still are problems for working out Rawls’s view consistently here.  Most obviously, the decisions of 

the political society no longer embody the will of all the adult members of the society, individually and 

collectively.  Here a sensible response would seem to be that, while that may undermine the case for 

toleration to some extent, it probably doesn’t do so very much.   Similar points might be made for the 

other elements of the case for toleration.  While this case may be somewhat diminished, it needn’t be 

seriously undercut.  Rawls might say that the case for tolerating a nearly well-ordered society is nearly 

as good as the case for tolerating a well-ordered society.   

But what about the idea that all persons have a claim or right to liberal democratic institutions?  

Wouldn’t this -- or at least shouldn’t it? – impede a liberal peoples reflective regard for DHSs (stipulated 

to include some liberal dissidents) as EPMIGS?   As to the “wouldn’t” it question, the answer is far from 

clear, especially under the scenario in which this reflective regard is conjectured to occur.   Under that 

scenario, at least some non-liberal societies would be reasonable, enduringly stable, and nearly well-
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ordered, and liberal peoples would be engaged in mutually beneficial interactions and cooperation with 

the society.   Under that scenario, it is unclear whether liberal peoples would accept the idea that all 

persons everywhere have a valid claim to liberal democratic institutions in their own political society.   

As to the “shouldn’t it” question, that would depend on the success of arguments for that claim, and I 

can’t undertake to investigate those arguments here.  Suffice it to say that, if reasonable, enduringly 

stable and nearly well-ordered non-liberal societies were to come to exist, that could have a significant 

bearing on the success of those arguments.   

Finally, there’s a question whether the toleration of a nearly well-ordered society non-liberal (and the 

reasons for doing so as I have laid them out) are consistent with Rawls’s commitment to individuals, 

their rights, the separateness of persons, and his rejection of Utilitarianism.  It will be worthwhile to 

quote in full an important passage in which Rawls says things that would seem to make this impossible: 

Justice is the first virtue of social institutions, as truth is of systems of thought.  A theory, 

however elegant and economical must be rejected if it is untrue; likewise laws and institutions 

no matter how efficient and well-arranged must be reformed or abolished if they are unjust.  

Each person possesses an inviolability founded on justice that even the welfare of society as a 

whole cannot override.  For this reason, justice denies that the loss of freedom for some is made 

right by a greater good shared by others.   It does not allow that the sacrifices imposed on a few 

are outweighed by the larger sum of advantages enjoyed by many.  Therefore, in a just society 

the liberties of equal citizenship are taken as settled; the rights secured by justice are not 

subject to political bargaining or to the calculus of social interests.212 

How is this passage to be squared with the case for the toleration of “nearly well-ordered” non-liberal 

political societies?    This passage seems to suggest that a nearly well-ordered political society is unjust, 

that in being unjust it ‘overrides the inviolability of persons,’ and that this is a serious problem insofar as 

justice is the first virtue of social institutions. Is there a way to salvage – as a matter of consistent 

interpretation – the case for tolerating a nearly well-ordered political society? 

A couple of possibilities suggest themselves.  One way to go here would be to see the intolerance of 

such a society as an even greater injustice than its tolerance.   To publicly deny the vast majority of 

persons in the society the opportunity to be collectively self-determining as the kind of society it wants 

to be is a greater injustice than whatever injustices intolerance might involve in, e.g., allowing, 

supporting, and participating in the injustice that liberal dissidents suffer in the society.  And, Rawls’s 

continuation of the passage above suggests that this might be the way to go interpretively: 

The only thing that permits us to acquiesce in an erroneous theory is the lack of a better one; 

analogously, an injustice is tolerable only when it is necessary to avoid an even greater injustice.  

I don’t think this makes the most interpretive sense however.  On the interpretation I am working out, 

Rawls doesn’t officially commit to the idea that liberal democratic ideas of justice apply to all domestic 

political societies.  While some liberal democratic citizens might think this, as a matter of their own 
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personal views, and so while they might need to conceive of the case for toleration of DHSs this way, as 

supported by the necessity to avoid a greater injustice at the cost of a less injustice, this isn’t part of the 

liberal political conception of justice that Rawls is developing.    

But if that’s right, how is the statement, in the passage quoted above, that “in a just society the liberties 

of equal citizenship are taken as settled” to be understood?  Doesn’t this flatly state that justice – not 

“liberal democratic justice” – requires the liberties of equal citizenship?   

That is not how I read this passage.  The context here is important.  The section within which the 

passage occurs is on the “role of justice” and in this section, Rawls mainly wants to describe that role, 

which role is incompatible with political society sacrificing the interests of individuals whenever these 

are outweighed by the general welfare of society according to some calculus.    This role is connected to 

the idea of a well-ordered political society, a society understood as a system of cooperation.  Such a 

society is “a cooperative venture for mutual advantage” and is “typically marked by a conflict as well an 

identity of interests” and so such a society needs a publicly recognized set of principles “to establish the 

bonds of civic friendship” which principles assign to members of the political society “basic rights and 

duties.”213 

So, in the statement that “in a just society the liberties of equal citizenship are taken as settled” I think 

that what is really important is the “as settled” part.    A well-ordered political society – a system of 

social cooperation marked by an identity as well as a conflict of interests – needs a set of more or less 

settled right and liberties.   And, as for the apparent connection between justice per se and equal 

citizenship, I see Rawls as speaking loosely.   In the Preface of TJ Rawls indicates he is concerned to 

elaborate “the most appropriate moral basis for a democratic society.” 

Furthermore, it should be recognized that, as Rawls understands a DHS, it is effectively regulated by a 

public conception of justice that is adequate to the “role of justice” that Rawls discusses in section 1 of 

TJ.  Its conception of justice doesn’t involve the idea of equal citizenship, but it does recognize the 

inviolability of persons  -- since it protects human rights – and neither does it allow that “the sacrifices 

imposed on the few are outweighed by the larger sum of advantages enjoyed by many.”  The 

consultation procedure is designed to protect the rights and duties of members of the society.    

Finally, it is not obvious that the toleration of a DHS would imply that liberal peoples are overriding the 

inviolability of persons – the inviolability of the liberal dissidents in a DHS.   If these dissidents don’t have 

a right or claim to liberal democratic justice in their own society, and if their basic human rights are 

securely protected in the society, there are at least important senses in which their status as persons 

isn’t violated, and so important senses in which toleration of DHSs couldn’t implicate liberal peoples in 

such violation.  

This is not to say that Rawls’s position is defensible or correct.214  My aim has been to show how the 

case for toleration of a DHS might be consistent with his overall view, even if a DHS contains liberal 
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dissidents.  One strategy for doing this is to see the justice realized by toleration as greater than justice 

realized by intolerance.   Rawls sometimes suggests an interpretation along these lines, but I think the 

best way to make sense of his view is with the supposition that, in the official development of the view, 

no claim has been put forward that liberal democratic justice is universally valid.   This fits with his 

explicit characterizations of his project as concerned to work out a conception of justice for a liberal 

democratic society, characterizations more prominent in his later work, but which also appear in TJ.   On 

this type of interpretation, the toleration of a nearly well-ordered non-liberal political society isn’t the 

toleration of a political society that violates the claims or rights of its members. And in this case, the 

case for the toleration may be roughly similar to, if somewhat weaker than, the case for toleration of a 

well-ordered non-liberal political society.  
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Chapter 5:  The Criteria  
Thus far I have said a lot about where the criteria fit into Rawls’s theory, and what guides their 

formulation – the idea of a reasonable, stable well-ordered political society (and so the idea of a political 

society understood as a system of social cooperation).  And, the point I have emphasized is that Rawls 

lays out each of the criteria as connected to this idea in some way, but where he makes no claim that 

the criteria are, together, sufficient to imply this idea of political society, but where he is reasonably 

confident that, on reflection – a reflection which he will try to aid -- that liberal peoples (and their 

reasonable citizens) would regard a society meeting these criteria as well-ordered political societies and 

so as EPMIGS of the SOP.  

But what are the criteria more exactly?   In this chapter I will give a statement of what I take the criteria 

to be (section 3).  In doing so I will also attempt to explicate the interpretation I have been advancing, 

that in laying out the criteria Rawls is guided by the idea of a reasonable, stable, well-ordered political 

society.  But first I describe some of the general features of the criteria (section 1) and then discuss in 

general terms the idea of a DHS, the kind of society that meets the criteria (section 2).    Finally (section 

4), I raise some interpretive questions about the criteria and suggest some of the ways these gaps might 

be filled in.   

5.1 General Features of the Criteria 

Purpose of the criteria 

Before getting to a statement of the criteria, it is important to say something about their intended use.   

They are clearly not intended as potential international legal criteria for use now in separating EPMIGS 

from non-EPMIGS.  They are far too loosely stated for such a use and Rawls makes it fairly clearly that in 

the criteria he is providing a sketch of the main attributes of a non-liberal democratic society that would, 

if it existed, be regarded by liberal peoples as an EPMIGS on reflection.   The point here is to head off 

objections to the criteria based on their unsuitability for this role.   On the other hand, Rawls does see 

the criteria as part of a conception of the Society of Peoples, which conception must be workable, so the 

criteria must involve characteristics which are, at least in some sense, open to view. 

Social cooperation not one of the criteria 

One important question about the criteria is whether they themselves – in their official statement as it 

were – involve the idea of social cooperation.    That is, is it part of the criteria that a qualifying society 

be a system of social cooperation?  I want to resist this.    As I understand the criteria, they are guided in 

their formulation by the idea of a system of cooperation (etc.), but the criteria themselves don’t involve 

this idea, however much they may be Rawls’s attempt to “operationalize” or “give meaning to” the idea 

of social cooperation. 

Now, in presenting the criteria, Rawls doesn’t always try to steer clear from the term “social 

cooperation.”   This may make some sense insofar as Rawls is attempting to get the reader to see each 

of the criteria a connected with some aspect of social cooperation.  But it tends to obscure the role that 

the criteria must be playing in Rawls’s view, as a way to impart meaning to the idea of social 
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cooperation.  If the criteria themselves included the requirement that a society be a “system of 

cooperation” then, while perhaps few would doubt that such a society should be (and would on 

reflection) be regarded as an EPMIGS, the question would still remain whether any non-liberal non-

democratic society were (or should or would) be regarded as a system of social cooperation.  

All this is to say that in presenting the criteria I will do so in terms that make no essential reference to 

“social cooperation” despite Rawls’s occasional discussion of DHSs as systems of social cooperation.   

Legitimacy not one of the criteria 

Another important question about the criteria is whether the idea of “legitimate political institutions” is 

part of the criteria.  I want to resist this as well for at least some of the same reasons that I resist the 

inclusion of “social cooperation” in the criteria.    We might agree, perhaps, that any society with 

legitimate political institutions should be (and would be regarded on reflection) as an EPMIGS.   But even 

so the question would be:  are any non-liberal non-democratic kinds of society legitimate in the relevant 

sense?    In effect, we would need criteria for applying the idea of “political legitimacy” in the non-liberal 

case.  

I will discuss the idea of legitimacy as one of the criteria in much greater depth later (Chapter 8).  And I 

will discuss in much greater depth later interpretations that center on legitimacy, interpretations 

according to which the basic reason liberal societies should tolerate DHSs is that their political 

institutions are legitimate.   But for now, the point is just to emphasize that, as I understand the criteria, 

their role is operationalize such normative ideas, the idea of well-ordered system of social cooperation 

(as I would have it) or, if my interpretation is on the wrong track, then perhaps the idea of political 

legitimacy.  But in neither case can these ideas be part of the official criteria, at least not perspicuously 

stated given their intended use.  

Moral ideas in the criteria 

This is not to say, however, that the criteria are purely descriptive.   While I do view Rawls as, in some 

sense, attempting to operationalize the idea of social cooperation for a certain kind of non-liberal 

society, he is not attempting to do this in purely descriptive terms.215  The criteria are part of a 

normative conception and will include, in-eliminably, certain moral ideas.   

The Official Criteria 

Rawls’s official presentation encompasses two criteria, the first of which is roughly a criterion for a 

DHS’s external stance, the second of which has 3 parts and are animated (I would say) by the idea of 

domestic social cooperation.    Quoting a central text for each criterion, they are that: 

(1) “The society does not have aggressive aims, and it recognizes that it must gain its legitimate 

ends through diplomacy and trade and other ways of peace”216 
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The second criterion states 3 requirements on a qualifying society’s system of law, that 

(2a)  “in accordance with its common good idea of justice, [it] secures for all members of the 

people what have come to be called human rights”217 

(2b)  “[it] impose bona fide moral duties and obligations (distinct from human rights) on all 

persons within the people’s territory.”218 

(2c) “[there be] a sincere and not unreasonable belief on the part of judges and other officials 

who administer the legal system that the law is indeed guided by a common good idea of 

justice.”219 

I will also count the following as criteria, implicit in the discussion and making sense in light of Rawls’s 

overall approach, that: 

(4) The society’s idea of justice is nearly universally accepted by the members of society.220 

(5) The society is long established, stable, and well-functioning (in accordance with its idea of 

justice). 

The idea of political society as a system of social cooperation well-ordered by a common good 

conception of justice 

The preceding criteria are, I take it, more or less general requirements for membership of any society in 

the Society of Peoples.221   The idea of political society implicit in these requirements is that of 

reasonable, enduring, system of social cooperation well-ordered by a common good conception of 

justice (CGCJ).    

Rawls does not fully elaborate the content of any specific non-liberal CGCJ, but the idea of a CGCJ is 

connected with the idea of social cooperation (and Rawls seems to always understand political justice in 

connection with the idea of social cooperation).    In social cooperation, those cooperating are persons 

who accept the terms of the cooperation and where, in some sense, each person benefits from the 

cooperative arrangement.222    Social cooperation is mutually beneficial, at least in some sense.   The 

“mutual benefit” requirement is important because it rules out, ab initio, ideas of justice that would 

sacrifice the individual for the good of society.  Such sacrifices might be just in some sense.  But ideas of 

justice that contemplate such sacrifices – e.g. utilitarian ideas – are not suited for the role that a 

conception of justice plays in a system of social cooperation.   Now the qualification “in some sense” is 
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important.    Societies that count as systems of cooperation, might not be mutually beneficial in the 

same way.    But, in the limit, in societies that count as systems of social cooperation, the members of 

those societies must be treated as persons and so who are able to adequately develop and exercise their 

moral, practical, theoretical, and emotional powers as persons.223    Of course what is “adequate” here is 

a big question, and one that I will return to later.   The important point for now is that Rawls connects 

the idea of social cooperation to that of a person, and so, in the limit, any system of social cooperation 

must protect the fundamental interests of persons, fundamental interests in developing and exercising 

(to an adequate degree) their moral, practical, intellectual, and emotional powers.   A social system that 

doesn’t do this -- whatever else it accomplishes and however much individuals in those systems go along 

with those systems – can’t count, for Rawls, as a system of social cooperation.     

The idea of a “common good conception of justice” is then, an idea of justice that in some sense 

protects the status of persons so that all the individuals in the society are able – to the extent that this 

idea of justice is realized – to realize their fundamental interests as persons. 

5.2 Decent Hierarchical Societies (DHSs) 

The Idea of a Decent Hierarchical Society  

It is important not to read the idea of a “common good conception of justice” in too individualistic a 

fashion.  A CGCJ might undertake to protect the rights of individuals as a matter of first principle – liberal 

democratic conceptions of justice are common good conceptions that do this – but it need not do this.    

The main case of a non-liberal candidate for membership in the Society of Peoples that Rawls discusses 

– that of a “decent hierarchical society’ -- is essentially associationist.224  Its regulating common good 

conception of justice (in virtue of which it counts, as a political society, as a well-ordered system of 

social cooperation) views individuals politically, in the first instance, as members of groups, and where 

each group has a certain functional role to play in the society.   In this conception of society, individuals 

have duties appropriate to their status as a member of a group with a certain functional role, and the 

rights and liberties of individuals aren’t accorded to them as a matter of first principle (within the 

conception), but are developed within the conception as rights enabling individuals to fulfill their social 

roles.225    

Thus far, in discussing a DHS, I have focused on its common good conception of justice, and how this 

idea is connected to its being a system of social cooperation.  But a DHS must always also be understood 

as political society.  And this raises a number of issues.  One, how are we to square the idea of political 

society – within which the exercise of political power is always coercive – with the idea of social 

cooperation in the case of a DHS.  Two, how is the idea of political society reflected in to the criteria?   

Criteria Specifically for a DHS 
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As to the second question, it is important to recognize how aspects of political society are reflected in 

the criteria.  The idea that political society is enduring, understood by its participants as existing 

indefinitely, is reflected in criterion (5), the requirement of stability.226    And the idea that political 

society is understood as more or less sufficient as a context for leading a good human life is reflected in 

criteria (2a) and (2b) and is implied by the idea of a common good idea of justice adequate to the idea of 

society as a system of social cooperation. 

But, it will be helpful to add 2 criteria to the list, criteria that specifically point to the political institutions 

of a decent hierarchical society, understood as a political society well-ordered by a common good 

conception of justice.   These are: 

(3a) That the society make political decisions through a consultation hierarchy through which 

the concerns of all the groups in the society are heard, and where each member of the society is 

a member of some group 

(3b) That the consultation hierarchy include mechanisms for expressing dissent to political 

decisions, and where officials must justify their decisions on the basis of their common good 

conception of justice 

I will discuss the specific meaning of these in some detail below.    But for now the main question is, 

where do these criteria come from?  And what is their relation to the other criteria, and some of the 

other ideas on the table – “social cooperation” and a “common good conception of justice”? 

One way to view these specifically “political” criteria is as implications of the idea of social cooperation 

in a well-ordered political society, at least for political societies that are rather large (i.e. not tribes).     A 

well-ordered political society is effectively regulated by a public conception of justice.   But for a political 

society to be understood as a system of cooperation, this conception must be a common good 

conception that aims (in some way, and so perhaps not through an idea of individual rights) at 

protecting and promoting the fundamental interests of persons.   And then the idea is that the only way 

to do this, in any reliably effective way, given human nature and limitations, is through political 

institutions of some kind, institutions of collective-decision-making through which members of the 

society can voice their interests and call attention to when the common good conception of justice is 

not being realized.  

Rawls seems to view (3a) and (3b) in roughly this way.  They are the “institutional basis for protecting 

the rights and duties [articulated within the CGCJ] of the members of the people [a DHS].”227   In other 

words, in a common good conception of justice, certain fundamental interests of each person (in 

realizing their various capacities) are protected, and whatever aims the society might have as a whole 

                                                           
226 (Rawls, 2005, p. 18):  “A [political] society is also conceived as existing in perpetuity:  it produces and 

reproduces itself and its institutions and culture over generations and there is no time at which it is expected to 

wind up its affairs.” 
227 (Rawls, 1999, p. 71) 
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are pursued in the context of these side-constraints, but in order for this to work out the common good 

conception needs an institutional basis, and this is what the consultation hierarchy provides.     

The connection between social cooperation and political institutions needn’t be solely instrumental, 

however, with political institutions understood solely as a practically necessary safeguard for the 

protection of the fundamental interests connected to the (powers) of persons. Though Rawls doesn’t 

explicitly, to my knowledge, develop this, there may be a more “intrinsic” connection too. The abstract 

idea of social cooperation that Rawls takes as his stepping off point in PL is not the activity of individuals 

coordinated by an external authority, but is rather the activity of persons with a sense of justice who 

regulate their rational conduct in accordance with publicly recognized rules and procedures they 

accept.228   This leaves room, I think, for the idea that it is intrinsic to social cooperation, that the 

participants have a role in interpreting and explicating the rules and procedures at the basis of the 

public conception.   If so, there may be an argument for institutions of collective decision of some kind in 

any political society viewed as a system of cooperation, not just from the substantive interests that must 

be protected in any such scheme, but from the idea of social cooperation as a joint effort.  Or, 

alternatively, a more intrinsic connection might be established more directly through the content of the 

substantive interests, which interests might be taken to include interests connected with capacity for a 

sense of justice (one of the powers of persons implicit in the idea of social cooperation), so that the 

political society must have institutions of collective decision-making in which this interest is given 

adequate scope.   But these are just suggestions. Rawls doesn’t explicitly develop thoughts along these 

lines, but I think they might be another way to see the criteria, as I understand them, as fitting together, 

another way to connect the idea of social cooperation to political institutions of collective decision-

making.  

Interpreting the Criteria 

Having at least stated what I take to be the official criteria, and how they are, in some broad sense, 

connected to the idea of a political society understood as a well-ordered system of social cooperation, I 

will now say a little more about each of the criteria, and attempt to fill out what I take to be their 

meaning.  

5.3 Criterion (1): The society seeks its legitimate aims peacefully as the kind of society it 

is 

This criterion deals with a DHS in its external orientation.  It requires that, in its international behavior, 

the society acts reasonably, in a way that indicates a commitment to treating other societies as equal 

and independent societies, and so indicating a commitment to act in accordance with a LOP justifiable to 

other societies as equal and independent, and where this commitment involves an allegiance to the 

principles of the LOP.   This is the force of the phrase that “it recognizes that it must gain its legitimate 

ends through diplomacy and trade and other ways of peace.”229 

                                                           
228 (Rawls, 2005, p. 16) 
229 (Rawls, 1999, p. 64) 



96 

 

One important feature of the criterion is that, while it does concern the international action of the 

society, in some sense, it doesn’t only concern such action.    The outwardly reasonable actions of the 

society, must be related in some suitable way to the society’s comprehensive doctrine (in which the 

common good idea of justice plays a crucial role) and to the institutional features of the society.   Rawls 

does not go into these matters, but presumably the idea is that the society’s comprehensive doctrine 

must involve some kind of commitment to peace with other reasonable societies and where the 

consultation hierarchy is the institutional basis for ensuring that this commitment is realized. Though 

Rawls doesn’t explicate this, the idea might be that through the consultation hierarchy members of 

society can act as a considerable check on the impulse to war, much as liberal democratic citizens are 

thought to be able to do this in liberal democratic societies.   The political institutions of both these 

kinds of society are oriented towards international peace.   

Another important feature of the criterion is that it doesn’t require that the society be a reasonable 

society in its outward orientation.   On my interpretation, Rawls is guided by the idea of a reasonable 

society, but the criterion itself is meant to operationalize this and so doesn’t include the idea of “being 

reasonable” in its statement.   They are meant to be conditions under which liberal peoples would, on 

reflection, regard a society as reasonable in its external orientation.   And so the idea is that if a society 

acts in an a certain way, acts reasonably in its outward relations, and professes a commitment to 

reasonable international principles (and does so in a way that is connected with the society’s 

comprehensive doctrine), and where there is a credible institutional basis for it reasonable behavior, 

and where – let’s add – that all of this has been demonstrated in an enduring fashion, in that case liberal 

peoples would (Rawls is reasonably confident) regard a society as reasonable in its external orientation, 

reasonable as the kind of society that it is.     

Finally, another aspect of criterion (1) that should be emphasized is that it is meant to operationalize the 

idea of political society committed to being internationally reasonable, at least on the condition that 

other political societies reciprocate in being internationally reasonable.  A society meeting criterion (1) 

may not pursue its interests reasonably if it can’t trust that other societies will respond in kind.  

 

5.4 Criterion (2a): The legal system of the society secures human rights in accordance 

with its common good conception of justice  

This criterion requires that the legal system of the society as a whole – its institutions for creation, 

application, and enforcement of law – secure human rights for all the members of the society.    But it is 

not enough that the legal system simply do this.    The criterion also requires – assumes – that the 

society has a public conception of justice, generally shared by the members of the society, and that this 

is conception is a common good conception and so is an idea of justice in which human rights are 

protected.   And then the idea is, as required by the criterion, that the legal system secures human rights 

in accordance with that conception.  The legal system evinces a public commitment to the common 

good conception and exhibits the establishment of human rights as flowing from this commitment.  



97 

 

In the background of this criterion – what guides Rawls’s formulation of this criterion -- is the idea of 

political society as a system of cooperation, and so the idea of a well-ordered political society 

(reasonable in its outward orientation).    In this case the idea is that, if human rights aren’t secured, the 

society cannot count as a system of cooperation. Implicit in the idea of social cooperation too is the idea 

of a public conception of justice which implies that the establishment of human rights occur “in 

accordance” with the society’s common good conception of justice.   Human rights aren’t simply 

protected but rather the society as whole is committed to their protection and the legal system 

embodies this commitment.230  

Rawls’s List 

A crucial requirement for interpreting (2a) is getting clarity on what is meant by “human rights.”  And it 

will be useful, before doing this, before discussing this concept, to have on hand at least a rough list of 

the rights that Rawls is prepared to count as human rights.    These include: 

(a) the right to life (to the means of subsistence and security) 

(b) the right to liberty (to freedom from slavery, serfdom, and forced occupation, and to a 

sufficient measure of liberty of conscience to ensure freedom of religion and thought) 

 (c) the right to property (personal property) 

 (d) the right to formal equality as expressed by the rules of natural justice231 

Furthermore, as Rawls explains it, the Law of Peoples includes as human rights all the rights listed in 

Articles 3-18 of the Universal Declaration (“human rights proper”) and implications of these rights (as 

covered by the special conventions against genocide and apartheid).    This would seem to expand on (a-

d) somewhat, or least clarify (a-d) as including the following: 

 (e) freedom of movement and residence, including freedom to emigrate (Art. 13) 

(f) the right to marry and found a family (Art. 16) 

 (g) freedom to change religion (Art. 18) 

I will discuss momentarily where this list comes from, i.e. what ideas organize and motivate it, but first 

an initial complication.  Rawls says that the rights contemplated in (2a) are the rights that “have come to 

be called human rights.”232   But this seems to implicate liberal democratic institutions, since focal 

statements of human rights within international human practice – the Universal Declaration of Human 

Rights and the International Covenant on Civil and Political Rights – include these institutions as 

                                                           
230 Though here it should be noted that a DHS’s common good conception of justice need not protect human rights 

qua human rights.  These rights are part of the common good conception, but are not necessarily viewed within 

that conception as “human rights.”     
231 (Rawls, 1999, p. 65) 
232 (Rawls, 1999, p. 65) 
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requirements.  Thus it seems that no DHS could, in principle, satisfy (2a).233  But it is clearly Rawls’s 

intention that they do satisfy (2a).  What is going on? 

Here, I think it best simply to read the statement that DHSs protect “what have come to be called 

human rights” loosely – i.e. that they protect the great majority of those rights.    More generally, 

however, to understand Rawls’s view – and so (2a) – it is important to recognize that his idea of “human 

rights” must be understood as part of the idea of a Society of Peoples, as “intrinsic” to this idea and so 

as part of an overall conception of international justice.   What is confusing here is that occasionally 

Rawls refers to the actual international practice of human rights.    But while this practice may have 

some implications for Rawls’s position (I leave that aside for now), Rawls is primarily concerned to 

elucidate the idea of human rights that is intrinsic to the Society of Peoples, as an idea that plays a 

certain role within that conception. 

Three roles for human rights intrinsic to the Law of Peoples  

Now, unfortunately, Rawls’s discussion of the role of human rights in the Society of Peoples is rather 

complicated.  He actually lays out 3 roles: 

(i) “Their fulfillment is a necessary [but not sufficient]234 condition of the decency of a society’s 

political institutions and of its legal order.” 

(ii) “Their fulfillment is sufficient to exclude justified and forceful intervention by other peoples, 

by diplomatic and economic sanction, or in grave cases by military force.” 

(iii) “They set a limit to the pluralism among peoples.”235 

The main idea underlying these roles 

I am uncertain about how to interpret Rawls here, about how to see these roles as fitting together.   But 

I think the best way to go is to understand human rights (intrinsic to the Society of Peoples) as essential 

enabling conditions for social cooperation, for a number of reasons. 

First of all, Rawls often characterizes human rights as requirements on a political society’s being a 

system of cooperation.  In his view, a society that violates human rights, “cannot specify a decent 

scheme of political and social cooperation.”236  And in characterizing his list of human rights (from 

Articles 3-18 of the UDHR), he describes them as “compris[ing] the class of rights connected with the 

common good”237 and where the explanation of this is that these are rights are that enable persons to 

                                                           
233 (Universal Declaration of Human Rights, 1948) Article 21 and (International Convenant on Civil and Political 

Rights, 1966) Article 25 
234 Before setting out the roles Rawls makes this clear:  “Human rights set a necessary, though not sufficient, 

standard for the decency of domestic political and social institutions.” (Rawls, 1999, p. 80) 
235 (Rawls, 1999, p. 80) 
236 (Rawls, 1999, p. 65) 
237 (Rawls, 1999, p. 80) 
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participate in a system of social cooperation, by enabling them to fulfill their social role (and whatever 

duties and responsibilities that involves) within that system.238 

Second, this interpretation fits with an overall understanding of the Society of Peoples that is plausible.  

On this interpretation, the Society of Peoples is a well-ordered society of well-ordered political societies 

each of which is understood as a system of social cooperation, and where in developing the various 

criteria Rawls is guided by this idea.    So, it makes sense to view human rights (understood as part of 

one of the criteria for membership) as rights whose establishment are essential enabling conditions for 

social cooperation.  

Third, this interpretation fits with each of the 3 roles for human rights that Rawls sets out.  It clearly fits 

with (i).  “Decency” is the standard for membership in the Society of Peoples, and so requires that 

political societies be systems of cooperation, and so must require that rights enabling social cooperation 

be in place.  And it also fits with the idea that I have interpolated in (i), that human rights aren’t 

sufficient for decency, since there are other criteria for membership besides (2a).    It also fits with (iii).   

The “pluralism of peoples” referred to here is the pluralism of members of the Society of Peoples, and 

so the pluralism of political societies understood as systems of cooperation.  As rights enabling social 

cooperation, human rights set a limit to this pluralism.239  

I also think that the idea of rights enabling social cooperation is adequate to role (ii).   Here it is 

important that (ii)’s focus isn’t those rights whose violation would justify forceful intervention, and 

certainly not those rights whose violation would justify military intervention.   Rather, it contemplates 

those rights whose protection would be “sufficient to exclude” forceful sanctions of any kind, military, 

economic, or diplomatic.    It seems at least plausible to view rights enabling social cooperation as 

adequate to this role. 

5.5 Criterion (2b): The legal system must be such as to impose bona fide moral duties and 

obligations on all persons 

In presenting (2b) Rawls’s says the following: 

The second part [of criterion (2)] is that a decent people’s system of law must be such as to 

impose bona fide moral duties and obligations (distinct from human rights) on all persons within 

the people’s territory.240 

                                                           
238 (Rawls, 1999, p. 68) 
239 Care should be taken not to read “a limit to pluralism” as expressing an idea of the boundary between 

acceptable and unacceptable societies.  Human rights aren’t a limit in that sense.  A society might protect human 

rights (intrinsic to the Society of Peoples) and still not be acceptable as a member of the Society of Peoples.  

Benevolent absolutisms fit this bill in Rawls’s typology.  They protect human rights (the rights’ enabling conditions 

of social cooperation), and so there is at least one dimension on which they don’t exceed the limits of acceptable 

pluralism, but they don’t have political institutions giving individuals in the society a meaningful political role, and 

so exceed at least one limit of acceptable pluralism.   
240 (Rawls, 1999, p. 65) 
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How is this to be understood?241   Some interpretations see this requirement as stating the idea that the 

legal system of the society be legitimate in the sense that the legal system as such (or the legal system in 

conjunction with other social facts) generate in all members of the society a more or less strong moral 

duty to obey the law of the society.242  Then the idea is that, since all the members of the society have a 

moral duty to obey the law, liberal peoples have a moral duty to respect the society.243 

I take (2b) – that the legal system of a society “be such as to impose bona fide moral duties and 

obligations” – in a different direction.   My basic idea is that the criterion doesn’t require that the legal 

system be such as to generate moral duties and obligations in all persons, but rather that it can support 

a good faith claim to do so.  And then the idea is that for this to be the case the legal system must treat 

members of the society as persons.  And this requires that the social world that the legal system creates 

and sustains enables the members of the society to develop their moral, practical, and connected 

powers and provides adequate scope for the exercise of the powers as responsible members of the 

society.   The thought here is that if the social world that legal system creates and sustains doesn’t 

enable and sustain this adequate development and scope for exercise, it can’t support a good faith claim 

to impose moral duties and obligations on persons, whereas if it does it can support such a claim.  

This is, unfortunately, very abstract.  One wants to know:  what counts as adequate development and 

scope?  Rawls says very little about this, and I will try to fill in some of the account below.  But for now it 

is important to see how this account of (2b) is quite different from the idea that legal system generates 

a moral duty to obey the law.   As I understand (2b) it is not addressing at all, as it were, a legal subject’s 

confrontation with law, and the question whether they have a moral duty to obey.   Rather, (2b) states 

the requirement that the legal system sustain a social world enabling members of the world to develop 

and exercise those powers as responsible participants in this world.    As I understand (2b), then, the 

issue in view isn’t whether, in some sense the law is too demanding (and where the worry might be that, 

if the law was too demanding there would be no moral duty to obey it).  Rather, the concern is, in some 

sense, that the law might not be demanding enough, in the sense of not providing scope for the 

development and exercise of the moral powers, which scope is articulated in part through a scheme of 

duties and obligations, for each person.   Of course a legal system that successfully underwrites such 

                                                           
241 I leave aside the question of how exactly to interpret the requirement that the legal system impose bona fide 

moral duties on “all persons within a people’s territory” – as opposed to simply the members of the political 

society.  I will assume, to simplify the exposition, that the former group is co-extensive with the latter group.  This 

is a big simplification.  Second, some political societies that treat their members rather well don’t treat all persons 

within their territory, whether legally recognized as “guest workers” or not, the same way.    A full statement of 

Rawls’s view would have to explain how it applies in these cases.   
242 See (Reidy, 2013, pp. 183-5), (Bernstein, 2007, pp. 90, 96-7, 101-2) and (Mandle, 2006, p. 224)   But, it should be 

noted, all of these writers are unclear as to how they understand the basis of the duty, in particular the role that 

acceptance of these duties by the members of the society plays in the generation of the duty.  
243 There are a variety of ways of making this argument.   One idea is that the legal system of the society (together 

with other social facts) binds members together into the collective project of establishing justice amongst 

themselves.  This is because each person has a natural duty of justice that, under the conditions envisioned, 

implies that the members of society have this collective project.  Liberal peoples must respect the members of the 

society as moral persons, and so let the members of the society discharge their collective duty, and the only way to 

do this is to tolerate the society.   
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development and exercise might generate some moral reason to obey the law (I discuss this below), but 

that is not Rawls’s focus here.   

In support of this interpretation of (2b) – and as against various “legitimacy” readings of (2b) – a number 

of things might be said.  For one, my interpretation makes sense of Rawls’s inclusion of both “duties and 

obligations” in (2b).    I think this supports my idea that Rawls does not have in view, in (2b), the idea 

that the natural duty of justice implies that members have a moral duty of obedience.   The criterion 

doesn’t say that the system of law must be such as to generate a moral duty to obey the law.    Rather 

his focus is on all of the various duties and obligations, perhaps quite different duties and obligations for 

different individuals.   My interpretation can explain this wide focus in that, as I understand (2b), the 

question is whether the legal system provides for the adequate development and exercise of all 

members of the society, no matter how different their social roles are, no matter what the diversity of 

their duties and obligations.  

Two, in Rawls’s explanation of (2b) the emphasis is on how members of the society are viewed by the 

system of law, “as decent and rational, as well as responsible and able to play a part in social life,” “as 

having the capacity for moral learning,” and as having “the capacity to recognize, understand, and act in 

accordance with their [socially articulated] moral duties and obligations.”244    That is, the focus is on 

whether the legal system regards the members of the society as “persons” where the idea of a “person” 

is that of a responsible and rational agent, one “who can take part in, or who can play a role in, social 

life, and hence exercise and respect its various rights and duties”245 and where being a person in this 

sense involves the realization and exercise of the moral powers, and the realization and exercise of all 

powers necessary for this.246    The focus is not on whether members of the society have a moral duty to 

obey the law.   Rather the focus is on the capacities and powers of persons. 

Three, my interpretation makes sense of the fact that Rawls doesn’t say that the legal system actually 

impose moral duties and obligations, but rather must be such as to impose “bona fide” moral duties and 

obligations.   Legitimacy interpretations don’t capture this aspect of (2b), since on these views the point 

of (2b) is that the legal system in fact succeeds in generating a moral duty to obey.    In this context, it 

should be noted while Rawls sometimes discusses the “legitimacy” of the legal systems of DHSs, this is 

always legitimacy from their perspective, “legitimacy in the ideas of its own people.”247 

5.5.1 Connection of (2b) with Rawls’s Guiding Idea 

To further develop and support my interpretation of (2b) – as the requirement that the legal system 

create and sustain a social world that enables the development and exercise of the moral powers of 

members as responsible and participating members of the society – it is important to point out that this 

is connected to Rawls’s guiding idea in developing the criteria.   Rawls is guided by the idea of a well-

                                                           
244 (Rawls, 1999, p. 66) 
245 (Rawls, 2005, p. 18)   
246 (Rawls, 2005, p. 19)  Here Rawls is focused on the idea of the person as this is developed in connection with the 

idea of social cooperation in a liberal democratic society.  But I take it that a similar story might be developed for 

the case of a DHS.  
247 (Rawls, 1993, p. 43) 
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ordered political society, and so a political society that can be understood as a system of social 

cooperation.   And in order for this understanding to make sense, the members of a political society 

must typically realize their moral (and connected) powers so that they are able to cooperate in the 

society as full participants and must exercise these powers in sustaining the cooperation.     So the idea 

that the criteria, motivated by this idea, must require the development and exercise of the moral 

powers makes sense.  

Now, there may be a worry that, even if this is correct, (2b) as I have quoted it – the first sentence of the 

passage in which the criterion is introduced – Rawls doesn’t mention anything about the development 

and exercise of moral powers.   I don’t think this is a problem for the interpretation.  The requirement is 

a requirement to “be such as” to impose moral duties and obligations, and my analysis works out what 

this “being such as” involves, and does so in way that connects with Rawls’s further explication of (2b) – 

after the first sentence – as involving a requirement to recognize the members of society as having the 

capacities involved with participation in the society.   

5.5.2 How does (2b) operationalize?   

How are we to use (2b)?  What is the standard for determining whether a society meets (2b) – for 

determining whether a society’s legal system can support a good faith claim to impose moral duties and 

obligations?    

Rawls does not describe any such standard in the paragraphs that explain (2b).  In that sense (2b) is 

indeed an outlier, as I understand the criteria. I am not entirely sure how to fill this gap in his account.   

Now as I have interpreted (2b) the crucial requirement here is that the legal system provide for the 

adequate development and exercise of the moral powers, but this can hardly count “operationalizing” 

(2b) in any workable way.  And nor does the idea that the legal system implement a “common good idea 

of justice” that secures the fundamental interests of each person in the society help bring the criterion 

closer to earth.   

Since it would be difficult in the extreme to try to come up with a way to “operationalize” 2b, I will 

assume that Rawls’s idea is that the other more properly operationalizing criteria – e.g. (2a) the 

protection of the list of human rights and (3) the consultation hierarchy and mechanisms for dissent – 

are Rawls’s stab at operationalizing (2b).   I will assume that Rawls’s view is that when these other 

criteria are met, the legal system does sustain a social world which enables the development and 

exercise of the moral powers of each person, and in doing to implements a common good conception of 

justice and can underwrite a good faith claim to impose moral duties and obligations on members of the 

society.  

5.5.3 (2b) and the grounds for toleration 

Having laid out my interpretation of (2b) and some reasons for this interpretation, it is important now to 

say something about how I understand the role of (2b) in supporting the case for toleration.248  The 

                                                           
248 See Chapter 4, section 4 for a fuller discussion of the grounds for toleration of a well-ordered political society. 
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importance of (2b) is threefold.   First, as just noted, (2b) is important for understanding a political 

society as a system of social cooperation.  If (2b) is not met, the members of society won’t have realized 

the moral powers necessary for responsible participation in the society, with the implication that the 

political society cannot then be understood as a system of cooperation sustained by the exercise of the 

moral powers of the members.   Second, if a political society is to be tolerated by liberal peoples it is 

essential that the human capacities of its members be realized at least to the degree represented by the 

idea of personhood.   Third, an important ground of toleration is that recognizing and respecting a 

political society as an international equal respects the exercise of reason of adult members of the 

society as responsible persons.  This makes sense only if the legal system treats the members of the 

society as responsible, so that members typically do realize the powers of reason that go with the idea 

of the responsible person.   

5.5.4 (2b) works together with (4) and (3) in supporting an important ground for toleration 

This third ground introduces an important point.  As I understand (2b) it works together with criterion 

(4) – the acceptance criterion (see below) -- in supporting the idea that an important reason for 

respecting a DHS is that toleration respects the reason of its responsible adults.  The idea is that without 

(2b) – that individuals have adequate scope for the development and exercise of their moral (and 

connected) powers as responsible members of society – the fact that individuals in the society accept 

the political society needn’t imply that this is an exercise of reason that it is important to respect.    

And (2b) also works with (3), the consultation hierarchy criterion (see below).   Not only are the realized 

moral powers of (2b) exercised in accepting the political society and its basic form of organization (4), 

they also exercised in participating in the political society’s decision making process (3).249  (3) and (4) 

suggest that the decisions of the political society reflect the reason of its adult members, and (2b) 

guarantees that this is the exercise of reason of responsible adults, individuals with the relevant realized 

moral (and connected) powers. 

5.5.5 Does (2b) imply that members of the society have a moral reason to obey the law? 

In the previous section I discussed how (2b) fits into the case for the toleration of a DHS.    I see the 

importance of (2b) as securing that members of a DHS are responsible persons, where this implies that 

liberal peoples have a reason to respect the exercise of reason of these responsible persons.    The idea 

isn’t that these persons have a moral duty to obey the laws of their society, which moral duty for them 

implies a moral duty for liberal peoples to tolerate the society.     

I wouldn’t deny however that, should (2b) be satisfied by a political society, this would imply a moral 

reason of some kind to obey the law.   This at least seems like a plausible suggestion.   But whether or 

not such a reason is in tow, I don’t interpret Rawls as aiming to set up the case for toleration based on 

this reason.   And this gets at a fundamental difference between my understanding of the case for 

                                                           
249 And, it should be noted, (3) is probably an implication of (2b) for Rawls.  That is to say adequate scope for the 

development and exercise of the moral powers qua social participant requires having some meaningful political 

role, i.e. the decent consultation hierarchy.  
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toleration and the way interpretations on which (2b) implies a more or less strong moral duty to obey 

the law see this case.    I see this case as fundamentally based on respecting the exercise of the reason of 

the members of DHSs, which reason endorses the society and its political institutions, whereas these 

others views emphasize the idea that all members a society satisfying (2b) – whether they accept the 

political society or not – have a moral duty to obey the law, and where then the idea is that, as they are 

bound to obey, so we, liberal peoples, are bound to tolerate.    Fundamentally these interpretations 

move away from Rawls’s understanding of well-ordered political societies as systems of social 

cooperation, whose “terms” are endorsed and implemented by their members.   

That said, I wouldn’t deny either that some reasonable citizens might, on reflection, regard the legal 

system of a DHS as legitimate and so understand the case for toleration of a DHS as mediated by this 

idea. I have developed what I take to be the case for toleration that is most faithful to Rawls’s 

presentation.  My most fundamental point against the legitimacy interpretation is that (2b) does not 

state the requirement that a DHS’s legal system be legitimate.   This leaves open that, under the best or 

some plausible theory of legitimacy the criteria imply that a political society is legitimate.   

5.5.6 Soper 

No discussion of 2b would be complete without a discussion of Soper’s A Theory of Law, and its 

connection to Rawls’s view.  In that book, Soper is motivated to develop a concept of law that 

distinguishes law from mere coercion, and so is able to answer the query, “What is law, that I should 

obey it?”250  So, Soper develops a concept of law that essentially involves a moral duty to comply with 

law.   

Animating the account is an idea of the kind of reason that distinguishes a system of mere coercion from 

the idea of a system of law properly so called. A system of law, as such, and as distinguished from a 

system of mere coercion, shows concern for and respects the autonomy of autonomous agents – and 

where an implicit assumption of Soper’s account is that the subjects of law are autonomous agents.251   

The idea is that, since the subjects of law -- autonomous agents -- are treated with respect and concern 

by the legal system as autonomous agents, they have a moral duty to comply with the law.252  

This then raises the question of when, in the limit, a coercive order treats autonomous agents with 

respect and concern as autonomous.  Here Soper’s idea is that, in order for this to be the case, the 

coercive order needn’t have a sound justification.  And so, he rejects the natural law slogan that “unjust 

law isn’t law.”253  Rather, what matters is that two conditions be met:  (i) that the coercive order 

                                                           
250 (Soper, 1984, pp. 11, 16-7) 
251 As far as I can tell, Soper doesn’t really say what he means by autonomy.  I will suppose that he means by the 

idea of an autonomous agent, an agent capable of acting on the basis of reasons and where it is assumed that, in 

the usual case, autonomous agents will want to act on the basis of reason and so will demand justification for the 

actions required of them. 
252 (Soper, 1984, pp. 79, 133, 137) 
253 On his view the slogan is a distorting caricature of “natural law” theories of law. (Soper, 1984, p. 51) 
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establish a minimum of security with the society (and so protect certain basic rights of all persons)254 

and follow the rules of natural justice (that like cases be treated alike) and (ii) establish a right of 

discourse, procedures through which those subject to law can challenge its justification.255   When these 

two conditions are met, officials who implement the system act with manifest good will towards those 

subject to law, understood as autonomous agents.  The basic rights in (i) protect the autonomy of 

persons in an important respect, by providing at least some space for autonomous agents to act 

autonomously.  These basic rights provide at least a basis for justifying the system to the autonomous 

(reason demanding) agents: it can be said that the system of law is better than anarchy, under which a 

minimum of security does not obtain.   The right of discourse in (ii) enables autonomous agents to 

challenge whatever the official justification of the coercive order is and requires that officials respond to 

these challenges.    The idea is that, once (i) and (ii) are met, a legal order both shows concern for 

autonomous agents and engages with autonomous agents as autonomous in offering justifications for 

the coercive order, allowing challenges to these justifications, and responding to these challenges.    And 

for these reasons, Soper wants to say, the officials in a legal system that satisfies (i) and (ii) act with 

manifest good will towards those autonomous agents subject to law, which manifest good will 

generates a moral duty to comply with the law – a moral duty of respect for the manifest good will of 

those who implement the law. 

But, as Soper points out, this moral duty may be quite weak, and readily admits that some other 

terminology might be more suitable, perhaps instead of “moral duty” rather simply “a moral reason, 

however weak.”256  In this context it is important to keep in view that whole account is motivated by an 

attempt to distinguish a system of law from a system that is merely coercive.  Since that’s the aim, both 

the substantive conditions (requisite for law) and the kind of moral reason they support, should be quite 

minimal.  But this means, at least as I understand him, that Soper is not so much seeking a concept of 

law that contains within it an account of political duty, but a concept that involves (and so an account of 

the conditions that give rise to) at least some weak reason of respect to comply with the officials who 

implement.  

So, how is this relevant to Rawls’s theory and (2b)?  The main point I want to make here is connected to 

the previous paragraph.  The idea that Soper is getting at, which guides his elaboration of conditions (a) 

and (b), is the idea of minimal respect for autonomy, a respect that generates at least a weak moral 

reason of compliance.  This means, notwithstanding that Soper frequently explains his view in terms of 

“obligation” and “duty,” Rawls’s reference to Soper’s theory in his explanation of 2b should not lead us 

to think that 2b requires that the legal system of a political society implies a strong moral duty of 

obedience.   So, while at first glance, the reference to Soper may seem to undercut my interpretation, 

on closer consideration it actually supports my basic take – that 2b doesn’t require that the legal system 

successfully impose of moral duties, but rather only that it support a good faith claim to do so. 

                                                           
254 Soper doesn’t give a clear account of what these are, though he does reference Hart’s minimum content of 

natural law in this context, and so presumably the basic rights within the idea of “minimum of security” includes 

rights to life, liberty, and property, at least after some fashion.  
255 (Soper, 1984, pp. 80, 130ff, 134ff) 
256 (Soper, 1984, p. 59) 
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5.5.7  Motivating My Interpretation of (2b) 

Now that my interpretation of (2b) is more or less clear it will be worthwhile to say a little more about 

what motivates it.  It does connect with Rawls’s text at important points.  But it is also driven by a 

reluctance to see Rawls as committed to the idea the legal system of a DHS, at least conceived as such 

and independent of its acceptance, generates a moral duty in its members to obey it.   

This reluctance is warranted.  Rawls does of course discuss the moral duty to comply with the law in TJ 

and even the duty to comply with unjust laws, as part of partial compliance theory.  While TJ does speak 

of a duty to comply with unjust law in the case of “near justice” and “making due allowance for what it is 

reasonable to expect in the circumstances”257 none of this should be read as to contemplate the 

possibility of a duty to comply under the institutions of a non-liberal democratic political society.  In TJ, 

the whole discussion of the moral duty to comply assumes that liberal democratic institutions are in 

place.  The duty to comply, understood as part of partial compliance theory, is a duty to “to support a 

just constitution [and so] to go along with one of its essential principles, that of majority rule”258 and is a 

duty “to submit our conduct to the democratic authority only to the extent necessary to share inevitable 

imperfections of a constitutional system.”259  And nor does Rawls’s discussion of the moral duty to 

comply in PL or “The Idea of Public Reason Revisited” contemplate the moral duty to comply in anything 

but a liberal democratic context. In these works Rawls develops an account of political legitimacy, but 

throughout his focus is on the liberal democratic case.  And so he sets out the specifically “liberal” 

principle of legitimacy260 and discusses the duty to comply as part of the ideal of liberal democratic 

citizenship, as part of that political relationship.261  Furthermore, while in “LOP” Rawls does discuss the 

legitimacy of the political institutions of decent hierarchical societies, this is nearly always “legitimacy in 

the eyes of its own people” – i.e. the idea that members of the society regard themselves as having a 

duty to comply, not that they do have this duty regardless of their view on the matter.262  And in LOP, 

the version of Rawls’s view that comes after “LOP” and which for the most part I have been focusing on 

in developing my interpretation, Rawls drops the phrase “legitimacy” altogether in his discussion of 

decent hierarchical societies.  

All of this supports my reluctance to see 2b as the requirement that the legal system of a society itself 

imply a strong moral duty to obey.  Furthermore, at least as I understand Rawls’s overall method, he 

would be loath to commit to a view about the conditions under which non-liberal institutions are 

“legitimate.”  His constructive method is fundamentally conservative.   It starts from the liberal 

democratic context and works out principles for that context.  And then it attempts to develop 

principles for the international context.  The question of whether the institutions of a non-liberal 

political society are, as such, legitimate – implying a strong moral duty to obey – doesn’t even come up.  

                                                           
257 (Rawls, 1971, p. 351) 
258 (Rawls, 1971, p. 354) 
259 (Rawls, 1971, p. 355) 
260 (Rawls, 2005, p. 137) 
261 (Rawls, 1999, pp. 132, 136-8) 
262 (Rawls, 1993, pp. 43, 61, 79, 80) 
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There is, however, one thing that must come up.  For Rawls, the international principles aren’t simply 

free floating.    Rawls conceives of principles of justice as accepted by those to whom they apply, and 

where the justification of those principles involves constructing those principles as the object of an 

agreement by those to whom they apply under conditions appropriate for making an agreement of that 

kind.  This is the idea of the social contract.  And so, in the international case, Rawls conceives of the Law 

of Peoples – the international principles – as accepted by those to whom they do apply – i.e. Peoples -- 

and where the justification of the Law of Peoples is constructed as an agreement amongst Peoples 

under appropriate conditions.  And so, what must come up, in his development of principles of 

international justice is an account of the members of the Society of Peoples, an account of Peoples. 

And here, to develop this account, Rawls is guided by the idea of a (reasonable and enduring) well-

ordered political society, itself understood as a system of social cooperation.  And so Rawls needs to 

develop an account -- if non-liberal political societies are indeed to be members of the Society of 

Peoples – of how a non-liberal political society could be a system of social cooperation.  But, and here is 

the important point, to develop this account, at no point does Rawls develop an account of the 

legitimacy the institutional structure of a non-liberal democratic society.263  Of course such a society 

must have “legitimacy in the eyes of its own people.”  That much is implied by Rawls’s idea of a well-

ordered political society, a political society understood as a system of social cooperation, a political 

society regulated by a public conception of justice that its members share and implement.  

Now, here an interesting question arises.  Does the idea of a well-ordered political society itself imply 

not just perceived legitimacy, but also, in some sense, actual legitimacy, a more or less strong moral 

duty to obey?  I have assumed that this idea does imply that political society’s legal system can support 

a good faith claim to impose moral duties and obligations, and so must underwrite a social world that 

enables the adequate development of and provides adequate scope for the development of the moral 

powers; and I have granted that this may generate some moral weak moral reason to obey.  But I have 

not seen here any necessity of interpreting (2b) as requiring that political society’s legal system be 

legitimate, in the sense that its institutional structure itself generate a more or less strong moral duty to 

obey.   

But, it may be pressed, why not?  Why doesn’t the idea of a well-ordered political society imply the idea 

of legitimate domestic political institutions?  Could a well-ordered-political society have illegitimate 

political institutions?  And here I think we come to the crux of the matter.  As I understand Rawls’s 

theory and am working out his view, I guess the answer is, in some sense, yes.  A non-liberal well-

ordered political society could have institutions that, as judged by liberal peoples, don’t imply a strong 

moral duty of obedience.   But in this case a lack of institutional legitimacy would be beside the point.  

What would matter is that the political society is well-ordered and so can be understood as a system of 

social cooperation.  If the political society can be understood as a system of social cooperation, the case 

                                                           
263 Though he is, of course, developing an account of “international” legitimacy – i.e. an account of the societies to 

be recognized as members of the Society of Peoples.  My point in the text is that this doesn’t require, and Rawls is 

at pains NOT to develop, a domestic account of legitimacy for a non-liberal democratic societies.  
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for toleration can go through absent the idea that members have a more or less strong moral duty to 

comply with the law of their society.    I return to this issue in Chapter 8. 

 

5.6    Criterion (2c):  Bona fide and publicly demonstrated official belief that the legal 

system implements the society’s common good conception of justice 

The official statement of the third criterion applying to the domestic legal system reads as follows, that: 

(2c) “[there be] a sincere and not unreasonable belief on the part of judges and other officials 

who administer the legal system that the law is indeed guided by a common good idea of 

justice” and where this “must be shown in their good faith and willingness to defend publicly 

society’s injunctions as justified by law.”264 

At least the meaning of this criterion is rather straightforward.  By “sincere and not unreasonable” belief 

on the part of officials, I take it that Rawls means that in fact they really do believe (“sincere”) and have 

good reason to believe (“not unreasonable”) that the system of law is, in fact, guided by a common good 

idea of justice and where this belief is publicly demonstrated through a public justification of the 

society’s coercive order.  

And, it is also clear why it would be important – though, note, the criterion doesn’t state this since the 

focus is sincere and not unreasonable belief and its public demonstration -- that the legal system in fact 

be guided by (and so implement) a common good conception of justice, if the political society is to have 

any chance of being regarded on reflection by us (liberal peoples and their reasonable citizens) as 

system of social cooperation.   If the political society merely accepts, but doesn’t implement, a common 

good conception of justice it couldn’t be regarded as a system of social cooperation.  

And, it is also clear that these requirements on official belief (sincerity, reasonableness, public 

demonstration) are going to have institutional implications.  Rawls mentions two of them in the 

paragraphs explaining the criterion – that (his list of) human rights (connected with the possibility of 

social cooperation) must be secure and a system of courts as a forum for public establishing the bona 

fides of belief in the common good conception and that the coercive order in fact implements this 

conception.   And, as I discuss below, there are probably other institutional implications of these 

requirements as well, e.g. that the consultation hierarchy and all that this involves (criterion 3). 

But it is perhaps somewhat less clear (at is least to me) why Rawls is focusing on “official belief” here.  

To put the point bluntly:  does it really matter what officials believe so long as a common good 

conception of justice is implemented?  Isn’t it the latter, but not the former, the crucial issue for a 

political society’s being (possibly) interpreted as a system of social cooperation? 

Here, two things.  One possibility is that the focus on official sincere official belief, especially its public 

demonstration in a system of courts, is a way to “operationalize” the idea of a political society as a 

                                                           
264 (Rawls, 1999, pp. 66-7) 
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system of cooperation. Rawls is setting forth criteria that would, on reflection, elicit this assessment of a 

political society and a public demonstration of sincere official belief in the common good conception of 

justice and its implementation would be one important element (more or less readily observable) that, 

together with the other criteria, would support the intended assessment.   Another possibility is that 

official sincere belief (publicly demonstrated) doesn’t merely operationalize the idea of political society 

as a system of social cooperation, but is, practically speaking, a necessary condition for realizing the idea 

of social cooperation in a political society.  Here, an important idea is that, so understood, a political 

society must be regulated by a conception that is shared by the members of society, known by all 

members of the society to regulate the society, and where this knowledge is itself common knowledge – 

a political society understood as a system of social cooperation is a “well-ordered” political society.265   

The next step is to say that, given the division of labor in a political society -- that not everyone can be or 

is involved with the day to day operation of the legal system, aren’t “legal insiders” in that sense -- for 

the members of the society to know that (have not unreasonable belief that) that common good 

conception of justice is implemented and to know that (have not unreasonable belief that) this is 

common knowledge, it is practically necessary (not to say sufficient) that officials in the society publicly 

demonstrate their sincere belief that the legal system implements a common good conception of 

justice.  

So, to return to the question above, sincere official belief and its public demonstration are important in 

two ways, so that the “crucial issue” is not simply whether the common good conception of justice is 

implemented.  And both are connected with the idea of political society as a system of cooperation.   

First, this idea implies that the members of society – including officials – accept the society’s idea of 

justice.  Second, this idea implies that all members of society know (reasonably believe) the conception 

is implemented.  For this, the public demonstration of sincere official belief is practically necessary.   

5.7 Criterion (3): Consultation Hierarchy and Mechanisms for Dissent 

It will help the exposition to include (though Rawls doesn’t explicitly include) a criterion pertaining to 

specifically the political institutions a decent hierarchical kind of society must have if it is to be regarded 

as system of social cooperation.  Human rights (criterion 2a) can be construed as a kind of legal 

institution, but they aren’t “political” in the sense I intend here, institutions through which the members 

of the society have a role in determining the specific content of the legal system (and so have a role in 

articulating the society’s idea of justice) and institutions whose purpose is, in part, to support the public 

knowledge that the society’s conception of justice is implemented.     

Before discussing these required “political institutions” it will be worthwhile to speculate as to why 

Rawls doesn’t include them explicitly amongst the criteria.  My best guess is that, while Rawls does say 

that he is developing criteria for “decent hierarchical societies,” the criteria are (meant to be?) perfectly 

generally criteria, criteria for membership in the Society of Peoples for any society, liberal, decent 

                                                           
265 (Rawls, 2005, p. 35) 
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hierarchical, or some other unspecified kind.  Read in themselves the criteria don’t really seem to pick 

out features of decent hierarchical societies per se.266  

For this reason, in discussing my topic – Rawls’s argument for the toleration of decent hierarchical 

societies – it will ease the exposition to include, as a criterion, the political institutions this kind of 

society must have if it is to be a member of the Society of Peoples.  One way to think of this criterion, as 

I draw out below, is as an implication of the other criteria, implications of the idea of social cooperation, 

for the case of the decent hierarchical kind of society.  Other kinds of political society (e.g. liberal 

democratic societies or kind not discussed by Rawls) would have their own variant of criterion (3), would 

have their own way of being well-ordered politically, and so being systems of social cooperation.267  

The main political institution Rawls discusses, as a requirement for a decent hierarchical society, beyond 

the system of courts mentioned in connection with 2c, is a decent consultation hierarchy.   To 

understand this institution, it will be important to recall that a decent hierarchical society is 

associationist.  Individuals are understood politically as members of groups, and where these groups 

each have a role to play in the society as a whole.  The decent consultation hierarchy is, at least in the 

first instance, a legislative institution in which laws are made through a process in which the governing 

authority consults with the society as a whole.   In accordance with society’s associationism, the 

governing authority consults not with individuals per se, but with groups and has the following 

features.268   

(a) It is an established procedure 

(b) Each member of society is a member of a group 

(c) Each group has representatives 

(d) Each group plays a role in the selection of its representatives 

(e) The representatives of historically oppressed groups are represented by a majority of 

persons taken from their own number 

                                                           
266 But can that be right?  In this context, it is interesting that Rawls actually extends the LOP to decent hierarchical 

societies BEFORE discussing its political institutions at any length.  The criteria come in section 8.2, their “basis” in 

a common good conception of justice is discussed in 8.3 (including the quick “conjecture” that most reasonable 

citizens will find the criteria acceptable), and then the official “extension” of the LOP to decent peoples, i.e. their 

choice of the LOP from within an appropriately modeled choice situation.   The specific political institutions of a 

DHS aren’t discussed at any length till section 9.  This order would seem to cut against my suggestion that the 

criteria are perfectly general criteria.  But, and probably more importantly, it may support my idea that what 

guides Rawls in laying out the criteria is the idea of social cooperation and not, in the first instance, the idea of a 

collectively self-determining political society (and whatever idea of legitimacy this might entail.)   
267 In this connection, one might think of the institutions characteristic of liberal political societies realizing any 

member of the family of liberal democratic conceptions as the liberal democratic variant of (3), as the liberal 

democratic way of being a system of social cooperation as a political society.  
268 (Rawls, 1999, pp. 71-2, 75, 77-8) 
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(f) The representatives of groups meet in assemblies for the purpose of consultation  

(g) The representative bodies are consulted by the governing authority in governing the society 

(h)  The governing authority makes its decision in light the society’s common aim (or special 

priorities) and its common good conception of justice.   

(h) Within the assemblies, representatives may, in light of the society’s common good idea of 

justice (and common aim or special priorities), dissent to the governing authority’s laws and 

decisions 

(i) In the process through which groups select their representatives (d), members of groups may, 

in light of the society’s common good idea of justice (and common aim or special priorities) 

dissent to the governing authority’s policies 

(k) The governing authority is required to respectfully reply to these dissents (h and i) in light of 

the common good conception of justice (etc.) 

Before saying something about what these (at least some of them) mean, it will be important to say first 

something about the role of the consultation hierarchy and to connect this with the idea of a political 

society understood as a system of social cooperation.   

The consultation procedure has a number of roles.  A key role is that it is the institutional basis for the 

society’s common good conception of justice.   In such a conception human rights are protected and 

individuals have various duties and rights compatible with their status as persons.  But the question, for 

a political society, is how these are to be realized in practice, and where the worry is that without an 

institutional basis, they won’t be protected, at least not on any secure public basis.  In the case of a 

decent hierarchical society, the consultation procedure is the key institution playing this role.  Since 

each group in society is represented, and each person is a member of some group, the persons can, at 

least in some way, stand up for their interests, at least as these interests are understood within the 

society’s common good idea of justice.   This is not so say that this mechanism is sufficient.  It may not 

be sufficient and I think Rawls has some doubts as to whether it would be sufficient.  The point rather is 

that, in sketching the possibility of a decent hierarchical society, it is essential to give an account of the 

institutions that it at least could have (consistent with its self-understanding) for securing basic rights on 

a public basis, and that it must have if it is to have a chance of doing so.   

Here it is worth noting how the consultation procedure is connected with the idea of social cooperation 

in an important respect and plays a role somewhat analogous to liberal political institutions in the 

domestic case.   In the domestic case, quite apart from any original position argument, we can see how 

the family of liberal conceptions fits with the idea of political society understood as a system of social 

cooperation and utilitarianism doesn’t.  Not recognizing the separateness of persons, utilitarianism 

simply can’t be a public conception for a society understood as a system of social cooperation.  

Utilitarianism permits, but liberal political institutions forbid, the kinds of sacrifice that are incompatible 

with social cooperation.   Similarly a common good conception of justice prohibits, and the consultation 
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hierarchy is designed to prevent, the kind of sacrifice that utilitarianism contemplates and which is 

incompatible with the idea of social cooperation.    Of course the implications of these two different 

ideas of social cooperation will have very different implications for the individuals who live in these 

societies.  But, at least structurally Rawls intends there to be a kind of similarity between the cases.    

Besides serving as the institutional basis for a DHS’s conception of the good, the consultation procedure 

has other roles as well.  Rawls doesn’t discuss these very explicitly, but they must be part of his basic 

picture.  In a political society understood as a system of social cooperation there must be some 

mechanism for making decisions that takes account of the interests of all persons, and which 

mechanism gives members a voice in articulating these interests, and which is publicly committed to 

implementing a shared conception of justice.  All of these follow, I take it, from the idea of a public 

conception of justice that goes with the idea of well-ordered political society, a political society 

understood as a system of social cooperation.  Without a mechanism that takes account of the interests 

of all persons, members in the society can’t reasonably know that the common good conception of 

justice (which looks after the interests of all persons) is implemented.  And, if this mechanism doesn’t 

give voice, in some way, to each person, an essential aspect of the idea of social cooperation – that 

participants implement the terms themselves and are not simply “coordinated” – is lost in political 

society understood as such a system.  Finally, without a public commitment to realizing the common 

good idea of justice – that is if the procedure isn’t expressly designed to so that the governing 

authorities are required, as it were, to justify their decisions on the basis of the conception – then the 

political society would be improperly hierarchical.  While a decent hierarchical society is hierarchical in a 

sense – some are consulted and some do the consulting and ultimate decision-making – the society 

must operate, if it is to be interpreted as system of social cooperation, under the idea of a public 

conception of justice, a shared conception which is taken by all members of the society, officials and 

non-official members alike, to apply to all.    

Again, though, none of this is to say that a DHS is a system of social cooperation.  Rather the point is to 

connect the consultation hierarchy requirement with the idea of social cooperation, and so with Rawls’s 

hope and intention that a society meeting the criteria might be interpreted as such a well-ordered 

political society.   

Having said something about the role of the consultation hierarchy, I will now say something about the 

meaning of these elements.  One important misunderstanding to avoid is that a group’s representatives 

must be chosen by a vote amongst the members for some of these members.    The members of groups 

are to have some role in the selection of their representatives, but I take it that this too might be by a 

consultative role.  Rawls doesn’t explicitly describe the role that members have in selecting their 

representatives, but he certainly doesn’t say that they vote on this, much less that they have an equal 

vote.269  And, to require that this be their role would be antithetical to the non-liberal democratic idea of 

society that Rawls is attempting to sketch. The society is consultative all the way down. Here it is 

important to keep in mind that Rawls is attempting to sketch a coherent society, a kind of society whose 

institutions all fit together and are animated by the society’s guiding idea of justice.   While it might be 

                                                           
269 (Rawls, 1999, pp. 72, 77) 
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natural for us to assume that voting amongst the group members is the only way to select 

representatives who will understand and represent their interests, I doubt that this is what Rawls has in 

mind, at least not as a requirement on the idea of a consultation hierarchy.   This reading is confirmed by 

what Rawls does explicitly say about the representatives for “previously oppressed groups” (his example 

is “women”).  The representative of these groups must include (and so presumably it isn’t the case that 

the representatives of other groups must include) a majority of members from the oppressed groups.270   

This sounds like a good requirement, as far as it goes, but it comes as a shock to the reader who 

implicitly assumed that all of the representatives of previously oppressed groups would come from 

those groups, that this would hold for all groups, and where the mechanism for achieving this would be 

voting amongst the members.   But, as the specific requirement for previously oppressed groups shows, 

this is not what has in mind.  Again, Rawls doesn’t go into the details, but I suspect that the selection of 

representatives of groups by the governing authority in some kind of consultation with group members, 

but where many of those representatives could come from other groups, would satisfy what Rawls has 

in mind.  If that’s right, it raises all the more forcefully the question whether the members of a society 

satisfying the criteria have a “meaningful political role.”  I won’t address this concern now.  The point for 

now is just to get a more or less clear idea of what Rawls means by a DHS.  

5.8 Criterion (4):  (Near) Universal Acceptance of the Basic Structure as Proper and Just  

For the sake of exposition and understanding, here I include another criterion not explicitly set forth by 

Rawls, at least not as a separate criterion.    This criterion is like the first two criteria in being, in a sense, 

a general criterion, a requirement for all members of the Society of Peoples.  And, to anticipate, 

criterion (5) will also be, in a sense, a general criterion, so that only criterion (3) is limited in scope to the 

decent hierarchical kind of society.  

Since Rawls doesn’t explicitly include this criterion, I need to say why include it.  There are, of course, 

theoretical reasons for doing so, on my interpretation, according to which Rawls is guided by the idea of 

a well-ordered political society, and so a political society understood as a system of social cooperation.   

In both of these key ideas for Rawls universal acceptance is a key notion – in the idea of a system of 

social cooperation, all participants accept it terms and in the idea of a well-ordered political society all 

reasonable and rational members accept its conception of justice.  But, apart from this, it is fairly clear, 

in Rawls’s discussion of the criteria and the societies that meet them, that he is assuming at least some 

idea of universal acceptance.   In the 30 or so page discussion of decent hierarchical societies, Rawls 

never even once mentions disagreement within the society about the propriety of its basic structure.  

There is no mention of “liberal dissidents” of any kind, i.e. members who reject the decent hierarchical 

basic structure and want a liberal democratic one instead.  To the extent that he does discuss 

disagreement, this is disagreement about how to interpret the society’s common good conception of 

justice (and common aims or special priorities), disagreement internal to those ideas, not a rejection of 

them.  Even religious minorities, in the case of the hypothetical DHS Kazanistan, are imagined to have an 

allegiance to the society.271  Further, in Rawls’s development of the criteria, he make numerous, at least 
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implicit references, to some idea of universal acceptance, for example, in the elaboration of (2b), the 

observation that “[members of a DHS] recognize these duties and obligations as fitting with their idea 

common good idea of justice”272 and, in making part of the case for toleration of DHSs, the claim that “a 

people sincerely affirming a non-liberal idea of justice may still reasonably think its society should be 

treated equally in a reasonably just Law of Peoples.”273  Throughout the discussion political societies 

meeting the criteria are ones in which some idea of universal acceptance is realized.  

So, I think there is solid ground for including some kind of universal acceptance criterion.  The question 

is what kind?  How strong should it be?  Here there are numerous interpretive difficulties.  Taking the 

discussion of DHSs at face value, “universal” acceptance would seem to get it about right, or at least 

universal acceptance amongst adults in the normal case.  This seems too strong however.  If the 

acceptance requirement is read this way no actual decent hierarchical societies would ever exist.  

Presumably in any political society at least some adults, in the normal case, will reject its idea of justice 

and basic set up.  Further, it should be noted, in other contexts Rawls seems to be well aware that, when 

it comes to actual societies, universal acceptance amongst adults, in the normal case, is not going to be 

in the cards.  This, I take it, is behind his formulation of the basis of social unity of liberal democratic 

societies, as involving  “an enduring majority” of citizens -- adults in the normal case – supporting the 

political conception (or liberal family thereof), and not all such adults.274  So there both reasons of 

charity to not interpret the acceptance criterion this way and reasons grounded in what seem to be 

Rawls’s understanding of the kind of unity political societies are capable of.    

Furthermore, I think there is a good theoretical explanation – at least as I interpret Rawls – for thinking 

that universal acceptance is too strong a requirement.    My idea is that, in theorizing conceptions of 

justice, while animated by the idea of a well-ordered political society, Rawls recognizes that this is an 

ideal never to be reached.  Of course acceptance is still important, the idea of social cooperation is still 

important.    But in thinking about which political societies are members of the Society of Peoples, it isn’t 

going to be necessary that universal acceptance be maintained.   No political societies would be 

acceptable under that criterion.   So, I think Rawls is working, implicitly, with a weaker idea – that of 

near universal acceptance.    So understood, Rawls’s view will raise a host of objections – that since 

decent hierarchical societies are unjust, near universal acceptance isn’t good enough, isn’t good enough 

for membership in the Society of Peoples.  And, at the core, I think there may be an objection to using 

the idea of social cooperation as the guiding idea for determining a society’s international status.   One 

might say: what we need are just political societies, or at least domestically legitimate ones.   As I 

understand Rawls, these aren’t his most basic ideas, i.e. he is more fundamentally committed to working 

these out within the context of the idea of social cooperation.  And, within that type of view, once it is 

recognized the universal acceptance is not realistic, there would seem to be some room for the idea that 

a society could count as system of cooperation, at least in the relevant sense, even if its members didn’t 

universally accept it political structures, but provided that at least their acceptance of these structures 
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was a very strong norm, so that it could be said that as a quite general matter, these structures generate 

their own support amongst those who are educated to them.  This isn’t to defend Rawls’s view.  The 

objections I have hinted at above will have to be addressed at some point and may be fatal.   The point 

now is that I think there is some room within Rawls’s theory for relaxing the “universal acceptance” idea 

at least a tiny bit.  

It remains, then, to be said why Rawls doesn’t bring this feature of his view out in discussing decent 

hierarchical societies.  Why doesn’t he bring out clearly that the criteria involve only near universal 

acceptance, not universal acceptance?  Here, it should be remembered that he doesn’t actually say that 

the criteria do involve universal acceptance, i.e. he is not explicit on that point either.   Rather he 

proceeds more or less implicitly with the vague idea that the members of the society accept its basic 

structure – and where this idea isn’t really clarified as to its precise meaning.    As I interpret what is 

going on here, the idea that members accept the society’s basic form of organization, is just a loose way 

of thinking about DHSs, arguably appropriate in the context of international theorizing, and which does 

contemplate and allow for the idea that some adult members of the society won’t, even in the normal 

case, regard the institutions of their political society as proper and just. 

So that is how I will proceed interpretively:  in addition to the criteria discussed already there is a 4th 

criterion, that: 

(4) Normal adults in the society nearly universally accept the society’s common aim (or special 

priorities), its conception of justice, their social roles as implicated by that conception and the 

division of labor it implies, and the legal system that implements this common aim in 

accordance with its conception of justice. 

I will try say now more carefully what this means, what the normative significance of acceptance is, and 

how this criterion fits into Rawls’s overall position.  

As for the meaning of the criterion, first, it should be noted, that members shouldn’t be viewed as 

accepting the same conception in every detail or that the society’s legal structure is fully just and 

proper.    Rawls doesn’t discuss these differences much – except to say that members of religious 

minorities may be “less wedded to certain of the priorities”275 of the society – but it makes sense to 

import at least an analogue of the disagreement likely to prevail in a well-ordered liberal democratic 

society as to which member of the family of liberal democratic conceptions is most just.   This type of 

disagreement is compatible with a basic acceptance of a liberal democratic constitution.  Similarly, I 

think, Rawls must allow for various disagreements amongst the members of a DHS, but where this is 

compatible with a more basic acceptance of the DHS’s idea of justice, common aim (or priorities), and 

political institutions. 

Second, it will be worthwhile saying something about the nature of the acceptance.  Here “acceptance” 

doesn’t imply any voluntary act in which the institutions are accepted.  Rather it refers to an attitude of 
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regard -- for the society’s aim, conception of justice, its social roles, and the legal structures that 

underwrites these roles and conception -- as morally proper and so as applying to themselves.    

Finally, third, it is important to address at a deeper level than I already have, the way in which 

acceptance – should it obtain – is meant to carry normative significance for us, the citizens of liberal 

democratic societies evaluating DHSs.   One way it does this is by encouraging the interpretation of the 

society as a system of social cooperation, since in such a system participants accept its terms.  It also 

encourages the idea that members have the moral duties that they take themselves to have, along lines 

suggested by my discussion of (2b). 

Saying this much leaves important questions unanswered.     One basic issue is, assuming that there are 

good grounds for tolerating a well-ordered political society, a political society understood as a system of 

social cooperation, what is the role of acceptance in generating these grounds?      And, related to this, 

there is the more specific question of how is it, more exactly, that (2b) and (4) are supposed to work 

together to support the idea that members of a DHS have the moral duties they take themselves to 

have? 

These are daunting questions for the interpreter.    Any full interpretation should, it seems, try to say 

something more or less definite about the role acceptance plays, but Rawls gives very little guidance 

about how to do this.    And they are also very important questions.  At root they are questions about 

how to understand the idea of social cooperation that (on my interpretation) is guiding Rawls’s 

development of the criteria, and so what the possible grounds are for the toleration of a political society 

so understood.   

So, I will now try to say a little bit more about how “acceptance” plays in the idea of a well-ordered 

society, and the kind of grounds for toleration that it supports, what grounds it is connected to.   In 

doing so, I won’t be so much discussing (4), but rather the idea of acceptance (within the idea of a well-

ordered political society) that the criterion is designed to capture.  

The main idea that I want to advance here is that “acceptance” should itself be viewed as an exercise of 

reason.  The idea is that, in the society, individuals who accept its aim, conception of justice, and 

political and social organization are exercising their various, moral, rational, and theoretical powers in 

coming to regard these conceptions as authoritative for them.  All of these powers are involved, much 

as, in the domestic case, Rawls describes comprehensive doctrines as an exercise of these powers.276   

5.9 Criterion (5):  Stability as a reasonable and well-ordered society 

The last criterion is concerned with the stability of the society.  Rawls doesn’t specifically mention this 

criterion.  But I think that it is implied by the idea of the Society of Peoples that he is working with.  He 

theorizes domestic political societies as enduring indefinitely. This must carry over to the idea of the 

Society of Peoples.  One reason for this is that, if a society isn’t stable, it is a threat to the Society of 

Peoples, and so to the purposes that animate societies and their members in Society of Peoples:  peace 
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and justice between societies, the good of self-determination for each society and its members, and the 

protection of human rights.277  To the extent that a society is unstable it represents a standing threat to 

the secure equal status of other societies in the Society of Peoples. 

There is a question, however, about how to state the criterion.  I think the idea that Rawls is shooting for 

– the interpretation of the society as a stable and well-ordered political society – is of a political society 

existing indefinitely into the future.  The question is how to operationalize this.  The criterion can’t itself 

be that the society exist indefinitely into the future.  I will state the criterion as follows, that a political 

society: 

(5) Be long established as the well-ordered the kind of political society that it is and that its 

disposition as reasonable internationally be long in evidence 

This doesn’t require that a society be well-ordered indefinitely, whatever that would mean.  And it is 

possible that a society could meet this criterion and, still in the relative near future, fall apart as a 

political society.   The idea is that, if a society met this criterion, and the other criteria, it would – at least 

this is Rawls’s conjecture – be regarded by liberal peoples and their members as a stable and well-

ordered member of the Society of Peoples.  Here it is important to emphasize that the stability criterion 

really has two dimensions insofar as it extends both (1) – the international criterion -- and (2-4) the 

more properly domestic criteria. The conjecture about how DHSs would be regarded isn’t a conjecture 

about how they would be regarded absent a context of cooperation, it isn’t a conjecture about how 

liberal peoples would regard DHSs if they simply examined them from afar.  Rather it is a conjecture 

about how they would be regarded, on reflection, in the context of the more or less secure cooperative 

relations contemplated in the extension of (1) by (5) and as manifestly supported by the features of the 

society contemplated in (2-4).  At this point, it should be clear, even if one rejects the idea that a DHS 

should be tolerated, the idea that they should (would on reflection) be tolerated is calibrated to a 

scenario far removed from our own.   

5.9.1 The first role of Kazanistan:  Supporting the Possibility of a DHS 

Criterion 5 is a quite demanding criterion.  It is, I take it, a general criterion, one met by all members of 

the Society of Peoples.  In today’s world, it is at least arguable that (5) is met by very few societies, 

including liberal democratic societies – very few of which actual societies meet the institutional 

conditions for being a stable and well-ordered liberal democratic society (as Rawls understand these 

conditions) and which are, accordingly, marked by “considerable injustice, oligarchic tendencies, and 

monopolistic interests” and so are not disposed to being reasonable internationally.278    

And, as Rawls puts it, it is even less clear that any non-liberal democratic societies meet this criterion.   It 

is at this junction that the discussion of Kazanistan comes in, to show that a reasonable, stable and well-

ordered decent hierarchical society is at least not impossible, so far as we know.   My guess is that Rawls 

is thinking as follows.  We have at least some evidence that a reasonable, stable, and well-ordered 
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liberal democratic society is possible, given the history of actual liberal democratic societies and the 

liberal democratic peace.  But we don’t have a similar history on the basis of which to ground the idea 

that a reasonable, stable, and well-ordered decent hierarchical society is possible.  And, furthermore, it 

is important for Rawls to answer the objection that a decent hierarchical is impossible.  If this kind of 

society is really impossible, then the criteria are merely an academic exercise.  

So, as I understand the dialectic, a main function of Kazanistan is to head off the impossibility objection, 

but I don’t think Rawls wants to say more than this.  That is, I don’t think he takes the example to 

demonstrate conclusively that this kind of society is possible.  It still might be, for all we know, 

impossible.     

Rawls defends the possibility of a decent hierarchical society on a few fronts.   One issue is whether the 

consultation hierarchy procedures will be adequate to implement the common good conception of 

justice and to protect human rights.  One might worry that the process of consultation and answering 

dissents is only holds officials weakly accountable to the members of the society, so that it is unlikely, 

given human nature, that officials really will implement the common good conception.    It is in this 

context that Rawls introduces many of the elements (3a-k) discussed earlier as aspects of the 

consultation procedure.   Whether such procedures would, or could, be sufficient for the 

implementation of a common good conception of justice I don’t address here.  Suffice it to say that 

Rawls takes the basic point of the worry to heart, and tries to give an account of consultative institutions 

adequate to answer it.  Another aspect of Rawls’s reply to this worry is that no institutional procedures 

are perfect.  At the end of the day, how things work out will depend on the individuals who occupy 

institutional roles, and so it is in this context that Rawls makes the suggestion that “a decent 

government is viable provided that its rulers do not allow themselves to be corrupted, either by favoring 

the rich or by enjoying the exercise of power for itself.”279  Now, this might seem to be a fatal 

concession.  One might think that the only societies who can be members of the Society of Peoples are 

those whose institutions more or less guarantee that their conception of justice will be implemented.  I 

take it that Rawls’s response here is: there can be no such guarantee.280  A political society certainly 

needs some institutional mechanisms for implementing its conception of justice, but these needn’t be 

(can’t be) institutions that are guaranteed to work without fail.   And, furthermore, it should be 

emphasized, I don’t think Rawls wants to say that the kind of consultation procedure he has outlined 

would, in the usual case, implement its associate common good conception of justice.  For Rawls, that is 

an open, empirical question.  The point of the discussion of the procedure is meant to be the minimal 

one that we can at least see how such a procedure might work to implement a common good 

conception of justice.  

The other main front on which Rawls mounts a defense of the possibility of a decent hierarchical society 

is by showing how it might be well-ordered – gaining the acceptance of (nearly) all its members – even 

though it contains groups who don’t accept the idea that animates the society’s common good 
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conception of justice.   This is one of the more complicated features of Rawls’s discussion.    Thus far I 

have been proceeding in my exposition under the assumption that all the members of society accept the 

society’s common aim (whatever that it is) and common good conception of justice and political 

institutions as animated by these ideas.   Proceeding this way makes sense since such a society would be 

rather readily interpretable as a well-ordered system of social cooperation.     

The problem though is that, at least as a matter of political reality, and maybe also too as an implication 

of the idea of social cooperation,281 decent hierarchical societies may contain groups that do not accept 

the ideas that animate the political society.   And, furthermore, because of this, a decent hierarchical 

society must be presumed to exclude these groups of persons from at least the highest political offices.    

And so then at least one question would be:  how is it possible for such a society to be well-ordered?   

Won’t these individuals in large part reject the political society?  Here I take it that Rawls’s response is:  

not necessarily.  We can imagine these persons having an allegiance to the society, fighting in its armed 

forces, and accepting its basic form of political organization, even though they don’t accept the ideas 

that animate the society from the official point of view.  They might do this in part because of the 

religious liberty the decent hierarchical society afford (no religion is persecuted) and because of the 

institutional protections and status provided for these groups within the consultation procedure. 

This response to the worry is bound to be unsatisfying.  One wants to know: yes, but is this a likely 

outcome? Isn’t it rather fanciful to suppose that religious minorities, treated in some respects as second 

class members, nonetheless have an allegiance to the society, which allegiance is meant to be analogous 

t, and to play the same kind of role as, the acceptance of liberal democratic institutions by their citizens 

under conditions of equality?   These are important questions, and I will address objections along this 

line later.  The important point to emphasize for now, however, is that Rawls is mainly attempting to 

show that a stable and well-ordered decent hierarchical is possible, not that any society with these 

institutions is likely to garner support in fact.  

On another key issue of possibility – the possibility of the reasonableness of a decent hierarchical society 

– Rawls says very little.  His discussion of Kazanistan focuses on its domestic properties.   My guess it 

that Rawls thinks that the possibility of a stable and well-ordered domestic society is linked to the 

possibility of an internationally reasonable domestic society.   If a political society is committed to a 

common good idea of justice and this is established procedurally in consultative institutions, the society 

may be averse to war in somewhat the same way that liberal democratic societies are.  The consultation 

procedure would provide a forum for objection to war, and a way to hold officials accountable for the 

decision to go to war.   

5.9.2 Second Role of Kazanistan:  Concretely Exhibiting the Acceptability of a DHS  

The other role of Kazanistan is to give a concrete instance of such a DHS, and one that exhibits why such 

a society might be regarded as a reasonable, stable and well-ordered political society.   In line with this, 

Rawls points out that Kazanistan is “enlightened” in its treatment of religious minorities (in allowing a 

degree of religious liberty and persecuting no religion), that its consultation hierarchy is arranged to 
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secure the fundamental interests of all members of the society (and so has measures to protect the 

human rights of the members of previously oppressed groups), that the consultation hierarchy is well-

functioning in that legal reforms have been made that have advanced the fundamental interests of the 

members of previously oppressed groups, and that the members of the society (including minority 

groups) accept the political society.282 

Some of these features have already been discussed in connection with the other role.  The important 

point to notice here is that Kazanistan (and its various features) play two roles in Rawls’s account, are 

designed to answer two main classes of objection to Rawls’s view.    In the first role, Kazanistan is meant 

to answer the objection that, even if a society meeting the criteria should be tolerated, that is irrelevant 

since that kind of society is impossible.   In the second role, Kazanistan is meant to answer the objection 

that any non-liberal democratic society must be intolerable for being unjust.  Kazanistan is meant to 

show that a society meeting the criteria might be interpreted (and, Rawls conjectures, would be 

interpreted on reflection) as a reasonable and well-ordered system of social cooperation and so as 

deserving membership in the Society of Peoples.  

5.9.3 Change 

One more aspect of the meaning of criterion (5) should be discussed.  The criterion requires stability of a 

political society as well-ordered.   But Rawls also discusses the possibility that a decent hierarchical 

society might, treated as an equal member of the Society of Peoples, “take more steps towards 

becoming more liberal on its own” and “encourage reforms in a liberal direction” and he presents this as 

at least one of the reasons for toleration. 283 These ideas raise a number of issues. 

First, how should we interpret these locutions?  It is natural to read them as envisioning a 

transformation of the decent hierarchical society into a liberal democratic society.  On the other hand, 

this isn’t quite what they say.  Strictly interpreted, they contemplate a move in the liberal direction, not 

complete transformation. 

Second, there would seem to be at least a potential problem if we interpret these locutions as pointing 

to the possibility of complete transformation.   The basic worry is that complete transformation is not 

likely to occur peacefully, without substantial turmoil in the society, and so without substantial risk that 

the transformation not be completed.  This would then suggest an incoherence in Rawls’s account.  On 

the one hand, a decent hierarchical society is meant to be interpreted as stable and well-ordered, but on 

the other hand, one of the reasons presented for tolerating it contemplates a process of complete 

transformation embarking on which would threaten the society’s stable and well-ordered character.  

Third, it is somewhat unclear how to locate, theoretically, the appeal to the value of liberal institutions 

here as a desirable direction for change. If the Society of Peoples is to include both liberal and decent 

hierarchical societies as equal members, it would seem that appeal to this ground violates a key aspect 

of Rawls’s political liberalism – that the grounds offered for a political conception be ones that all those 
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regulated by the conception might accept.  In the domestic case, those of religious faith might hope that 

atheists would be converted to religion under a regime that permits religions freedom, and atheists, 

conversely, might hope that, in the context of religious freedom, the devout would lose confidence in 

their religions.  But neither of these ideas, however much they might play a role in the acceptance, by 

citizens of the political conception, can be a part of the argument for the political conception.  

For now, though, I will put this theoretical question aside and confront more directly the interpretive 

issue whether, as Rawls understands them, decent hierarchical societies might undergo radical change, 

change that might threaten their status as stable and well-ordered.   Here, I will assume, as an 

interpretive matter, that Rawls is committed to the idea that the members of the Society of Peoples, at 

least as this idea is conceived, are stable and well-ordered and existing indefinitely.    This means that, 

whatever change is contemplated for societies that meet the criteria must be compatible with that 

assumption.  As far as the kind of change Rawls has in mind – transformative or non-transformative – I 

think Rawls has mainly the latter in view.   As I understand criterion (5), a key aspect of recognizing these 

societies as members of the Society of Peoples is that they have a rather long established history of 

success as the kind of society they are.  This isn’t the kind of society for whom it would make sense to 

hope for transformative change, certainly not rapid change.    So, I understand Rawls’s main response to 

the worry mentioned above – that transformative liberal change might threaten the status of the society 

as well-ordered, and so that there is a kind of incoherence in Rawls’s account in appealing to this kind of 

change as a ground for toleration – is that, in mentioning these grounds, Rawls doesn’t have 

transformative change in view.    This is not to say that Rawls rules out the possibility of such change, 

and especially not such change occurring gradually over generations.   But, it is consistent to accept that 

this is a possibility for a society, and still to see it, as presently organized and given its successful history 

as required by (5), as a stable and well-ordered decent hierarchical society.  That interpretation of the 

society doesn’t rule out the possibility of gradual change in the future, but it is premised on the idea that 

for the foreseeable future, the society is very likely to endure as the kind of well-ordered society it 

currently is.  

Chapter 5 Appendix: Some Main Unresolved Questions 

Who cooperates? 

My statement of the criteria thus far leaves some unresolved questions.   The idea that guides Rawls in 

developing the criteria is the idea of a well-ordered political society, a political society understood as a 

system of social cooperation.  But it is not altogether clear how to understand the idea of cooperation in 

the context of a decent hierarchical society.  In the liberal democratic case, it is individuals who are 

understood as cooperating.  But this is not the basic idea of social cooperation as it is understood in a 

decent hierarchical society.  The society is imagined as a system of cooperation amongst groups, not 

individuals.  Each group has some role in the overall scheme.   

But this makes it hard to understand what exactly is at issue when we are to understand the society as a 

system of social cooperation.   Is it enough that we see the groups of society as cooperating with one 
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another?  Or is that not really our issue?  Does our interpretation depend crucially on whether we see 

the society as a system of cooperation amongst individuals?  

Here it is important to recognize that a decent hierarchical society, while at least at one level is 

understood (within the society) as a system of cooperation amongst groups, it is not understood simply 

as that.  These groups are understood as groups of individuals each of which the status of duty holder 

within the group and where the society has a commitment (though it may not express it this way) of 

protecting this status of each individual and where this status is the basis, in some sense, for claims 

against the society.   And, though Rawls doesn’t directly address the issue, it is probably this protected 

status of individuals that enables us to see the society as a system of social cooperation, and where it is 

understood that it is individuals who are cooperating.  The society probably doesn’t understand itself 

this way.  It sees individuals as members of groups, each group with a particular role to play in the 

society.  My thought is that liberal societies needn’t and probably wouldn’t see decent hierarchical 

societies this way.  Rejecting the basis on which members of a decent hierarchical society are assigned 

to groups, they needn’t and probably wouldn’t see the members of decent hierarchical societies this 

way.  But they could still recognize the society as a system of cooperation amongst individuals, each of 

whom has a social role and so duties within the society.  

I mean this as interpretive point, as a way to construct Rawls’s view on this difficult matter.  Whether it 

is, in the end, defensible I address later.  My idea here has been to offer a way to reconcile two ideas of 

social cooperation, social cooperation as this is understood within a decent hierarchical society, and 

how a decent hierarchical society is understood as a system of social cooperation by a liberal democratic 

society.  These understandings can’t be identical, and so I have offered a way in which they might both 

apply to the decent hierarchical society.  

How do religious minorities fit into the society? 

As I understand the picture of a religious decent hierarchical society (I discuss other variants below), the 

society as a whole is organized around a particular religion, and presumably a particular variant of that 

religion.  This is the dominant religion.  It is this religion that defines the society’s basic aims and is the 

basis for its consultation procedure.  The society does contain other religious groups, but the role of 

these groups within the society as a whole is defined by the main and organizing religion. 

Now I will assume that the dominant religion involves an idea of social cooperation for its adherents.  As 

it were, persons are, in the first instance members of a religion, and then members of groups as defined 

by this religion, the members of which groups have the social roles and duties attached to these.  Note 

here that this idea of social cooperation doesn’t involve the non-dominant groups at all.  It is only an 

idea of cooperation for members of the religion. But the dominant religion also has a view about the 

proper role of non-dominant religions in the society, what is expected of these groups, what the 

benefits they shall receive, and their status in the society.  So, the dominant religion’s idea of social 

cooperation is complex, involving an idea of cooperation for members of the religion and for social 

relations with other religions as part of the society.   In addition, to fill out the picture somewhat more, 
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each non-dominant religion will have its idea of cooperation, and so social roles and duties for its 

members. 

Rawls doesn’t go into these details.  But I think something along these lines is what he must have in 

mind for the type of hierarchical society he focuses on, the religious variant.  If religions other than the 

dominant one are practiced in the society and allowed to flourish (a condition Rawls seems to impose on 

our being able to view the society as a system of social cooperation) it doesn’t make sense to think of its 

members social roles being defined entirely by the dominant religion.  The dominant religion will define 

roles for its members and then some kind of basic relationship with non-dominant religions (which need 

not be the same in each case, depending on the history of the society).  Within this relationship each 

non-dominant religion will define the roles of its members, and their duties.   

This picture of a decent hierarchical society certainly complicates its interpretation as a system of social 

cooperation.  But I think Rawls’s basic idea is roughly the same:  provided that the basic human rights 

are protected (the list connected with social cooperation), and members of the society nearly universally 

accept the society in an enduring fashion, it is quite likely that, on reflection, liberal peoples would 

regard the society, as a whole as system of social cooperation – amongst all the members of all the 

religions in the society. 

What freedoms must the members of a decent hierarchical society have? 

A crucial interpretive issue is getting clear on what freedoms are implied by the criteria.  On the one 

hand this is relatively clear insofar as Rawls provide a short list of freedoms and indicates that rights 

covered in Articles 3-18 of the UNDHR are implied by the idea of social cooperation.    On the other 

hand, it is not clear now to square some of these rights with the idea of decent hierarchical society, 

within which the rights of persons are derived from and calibrated to the social duties of persons.   

Potentially problematic are the right of exit (the right to emigrate and the right to travel from and return 

to one’s country), freedom of movement and residence within one’s country, and the right to change 

one’s religion.    These seem to be rights that aren’t easily derivable from any social duties that a person 

might have, and would even seem to cut against these duties.  If the social duties of persons in the 

society are tied to their religion, then freedom to change religion enables individuals to change these 

duties.  If one’s social duties are tied to one’s geographical location, then freedom of movement and the 

right of exit would enable one to evade these duties.   

Is political group membership assigned or chosen? 

This tension – between individual freedom and social duties – highlights a key question about decent 

hierarchical societies, whether an individual chooses their political group (which determines their social 

role) or whether they are assigned to that group independent of their choice. 

On my basic understanding of the idea behind these societies, members are assigned to groups, based 

on sex, family, geography, religion, and skill.  As regards the development of talent and the acquisition 

of skills, one might have some control over the group to which one is assigned.  But the society is not 

animated by the idea that individuals are free to attempt to pursue the roles that, in their own 
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estimation, are most suited to them. At the end of the day, individuals are assigned to their social role.  

It is not chosen by them.  That this is the proper way to understand group membership within a 

hierarchical society is supported, to some significant extent, by the fact that Rawls does not include 

Article 23 of the UNDHR – the right to free choice of employment -- in the list of rights connected to the 

idea of a common good idea of justice and social cooperation.     

Freedom of movement, right of exit, and freedom to change religion 

If we accept this characterization of the idea of a decent hierarchical society, then the interpretive 

challenge is to explain how these rights, in their full expression, cohere with this idea or else to explain 

how these rights might be interpreted in somewhat weaker fashion (but where the desired coherence is 

still achieved). 

The easiest right here is the right to freedom of movement.  While this is included in the UNDHR, it 

makes sense to view Rawls’s commitment to this as rather weak right, a right not meant to conflict with 

one’s antecedent social duties, so Article 13 of the UNDHR notwithstanding, the criteria permit a decent 

hierarchical society to restrict the movements of its members in accordance with their social roles and 

duties.   The interpretive case for this is basically that, given that Rawls doesn’t discuss the UNDHR 

articles in much detail, it makes sense to think there is some latitude in how to interpret these rights 

generally and, in the case of freedom of movement, a rather limited freedom of movement coheres with 

Rawls’s exclusion of the right to choose an occupation from the list of basic human rights.  

The right of exit is somewhat harder.  How can it cohere with the idea that political group membership is 

involuntary, and that a member’s rights and liberties depend on their social role?   The right would seem 

to be a right to abandon one’s social role.  And furthermore, the right of exit – in contrast to freedom of 

movement within one’s society – is a right that Rawls explicitly mentions as a feature of the criteria.   So, 

there is less interpretive latitude with the content of the right.   

How might a decent hierarchical society understand the right of exit?   My idea here is that it may be 

somewhat analogous to due process rights in the society (Articles 7-12 of the UNDHR).  These aren’t 

rights connected with any specific social role, but unless they are in place, the ability of all persons to 

fulfill their social roles is compromised.  Given the power of the state and its possible abuse, without 

right of due process, members of the society collectively face a standing threat to the performance of 

their social roles.   The right of exit may be understood within the society as necessary for the security of 

all members collectively, which security enhances the performance of their social duties.  The right’s 

justification needn’t be conceived, within the society, as grounded in the importance of letting 

individuals do what they want.   And, connected to this, the right of exit might hemmed in, in important 

ways, by one’s social duties.  One might be required to discharge one’s social duties in various ways 

before exiting the society. 

The right to change one’s religion is probably the hardest interpretive case.    One main interpretive 

issue here is the content of the right.  Is it a right to adopt any religion of one’s choosing, or no religion 

at all, or even to start a new religion?   If this is the content of the right – let’s call it the expansive right --

it would seem to cut against the idea that, in a decent hierarchical society, or at least if its political 
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organization is based on religion, that political group membership is involuntary.284    And so the 

interpretive challenge would be either to show that this is not the case, or to use the idea of freedom of 

religion to interpret the sense in which political group membership is involuntary.     

So, let’s start with the expansive right and see how it might be understood within a religiously organized 

decent hierarchical society.   Here the possibility I want to focus on is that the right is understood as 

grounded in the idea that religious belief should be affirmed on the basis of one’s own conscience and 

not coerced.   Is this idea at odds with the idea that political group membership is involuntary?  In a 

sense it is might seem to be, insofar as it now seems that, with the expansive right in place, the 

individual can determine their political group membership.    But, in important sense it isn’t.   The basis 

of the right, as it is understood in the society, is that religious belief and practice should be grounded in 

what conscience directs.    The idea isn’t that a person may simply choose what political group they want 

to be in.   Of course, it will still be up to the person to exercise this right, and so they will have a measure 

of control over their political group.  But this needn’t undermine the basic idea that, in a decent 

hierarchical society, political group membership isn’t chosen.   Persons are assigned a social group on 

the basis of the religion they sincerely affirm on the basis of conscience.   Furthermore, the expansive 

right might be brought more in line with the idea of a religious decent hierarchical society by making the 

exercise of this right at least somewhat onerous, involving various formal procedures.     

So, I think at the very least, that a case can be made that even an expansive right to change religion 

might cohere with the criteria.   To the extent, however, that this right proves problematic (for being too 

liberal to really cohere with the idea of a decent hierarchical society) it may be worthwhile to consider 

other versions of the right to change religion that are more restrictive, for example a right to change 

religion to one of the prominent historical religions in the society.   I can’t consider these other 

possibilities for interpreting the right here.  

Discrimination  

Decent hierarchical societies are inherently discriminatory.   Members of the society are assigned 

different roles and where the basis for this assignment is, I assume, though Rawls is never explicit about 

this, at least in the usual case based on characteristics over which persons have no control (sex, age, 

family, or geography) or little control (talent).   And so one question about the criteria is whether they 

contemplate role assignment on just about any basis, or whether the criteria include (or are meant to 

include) restrictions on what can count as a basis.   Do the criteria permit, e.g., discrimination on the 

basis of race? 

Rawls doesn’t say that they permit this and he is quite clear apartheid is impermissible, as an implication 

of the UNDHR Articles 3-18.  And, the criteria include the requirement that nearly all members of the 

society accept its basic form of organization, and this will tend to have the result that societies meeting 

                                                           
284 It is worth noting that for other kinds of decent hierarchical society, the non-religious ones, the right to change 

religion wouldn’t have this implication and so are one’s for which this right would seem to apparently involve the 

idea that persons can choose their political group.  
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the criteria don’t discriminate on arbitrary bases.285   And so, to the extent that race is an arbitrary basis 

for discrimination, there will be pressure away from a racial basis for political group discrimination in a 

political society meeting the criteria.  But neither of these would seem to rule out that race could play 

some role in the basis for political group formation in the society and determine the social role of 

persons. I can’t attempt here to delimit that role with any precision.  Suffice it to say that, insofar as the 

criteria are guided in their formulation by the idea of social cooperation, whatever role race 

discrimination must be compatible with that.  

Moral, Political and Social Equality 

A final, and related, interpretive issue is the extent to which decent hierarchical societies are committed 

to and animated by the moral value of equality of persons.  It might be thought that they aren’t, and the 

certainly the idea of a “hierarchical” society seems antithetical to this equality.  But I don’t think Rawls 

wants to say that hierarchical societies are fundamentally opposed to liberal societies on this score.    

Rather, one way of thinking of decent hierarchical societies is that, while they are committed to the 

moral equality of persons, they aren’t committed to political equality.   Persons are assigned different 

roles on the basis of characteristics that are, at least from the standpoint of the society, relevant bases 

for these different roles in the society.  

Connected with this, with the idea that decent hierarchical societies understand their members in some 

sense as moral equals, is Rawls’s characterization of “decent societies” as realizing “the elements of 

equal justice for women” 286 and so as realizing a kind (or aspect) of political equality. Now, offhand this 

is quite a surprising characterization.  The criteria do require that basic human rights be protected, and 

that women have a role in the decent consultation hierarchy, but how does this add up to “the 

elements” – all the elements? – “of equal justice.”  I won’t here consider the objection that these 

elements are a pale reflection of true political equality and that, for this reason, a decent hierarchical 

society is unacceptable.  The point for now is simply to appreciate that, at least as Rawls understands 

the idea of a political society well-ordered by a common good conception of justice, it involves some 

idea of equal justice, and that presumably this is an aspect of the interpretation he hopes to facilitate in 

the case of decent hierarchical societies.     

Decent hierarchical societies also implement political equality, at least to some degree.  Each adult in 

the normal case is understood within the society as responsible and as having something to contribute 

to political decisions, and the consultation procedure is designed to reflect this.   If political equality 

comes in degrees, there is more political equality in a decent hierarchical society than in the case where 

no consultation is required.   

                                                           
285 And here I think it makes sense to reformulate the acceptance criterion (4) as requiring the near universal 

acceptance of the political society within each political group.  The criterion isn’t met if one political group rejects 

the society (because of their unfavorable positon in it) and where the other groups all universally accept the 

society (because of their favorable position).  Near universal acceptance must be distributed across the groups if 

the society is to count as a system of social cooperation.  
286 LOP, p. 117 
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Another aspect of political equality in the society can be brought out by introducing an analogue of the 

distinction between ordinary and ultimate political power that Rawls employs in the liberal democratic 

domestic case.   In that case Rawls distinguishes between the “ordinary power of officers of government 

and the electorate exercised in day to day politics”, the people’s “constituent power” that “comes into 

play only when the existing regime has been dissolved,”  and “ultimate power [which] is held by the 

three branches in a duly specified relation with each responsible to the people.”287  Rawls doesn’t 

attempt to employ the analogue of any of these ideas in the case of a decent hierarchical society, but 

my guess is that any idea of a well-ordered political society, in Rawls’s sense, must involve these in some 

way.  In such a society the members work together to implement the conception of justice.  The rulers in 

a decent hierarchical society have the legal power (ordinary power) to make the final decision at any 

point about how to implement the society’s common good conception of justice and pursue its common 

aims, but the analogue of “ultimate power” within the society is understood to rest not with the rulers 

per se, but by the rulers in a “duly specified” relation with the people, i.e. the consultation hierarchy.  

And the society may have an understanding of constituent power as well.   

My thought, then is that, these understandings reflect a kind of political equality within the society, or at 

least mitigate considerably (to the extent that these understandings are realized) political equality in the 

society.  At least as the society understands itself the idea isn’t that some rule and others obey.  Rather 

all have some role in process of political decision-making and where the authority of the rulers is 

understood to depend on this role. 

Finally, it is important to note that Rawls also suggests that a kind of social equality must prevail in any 

well-ordered political society.   The members of decent hierarchical societies will have very different 

roles, especially in that some will do the consulting and make decisions and others will be consulted.    

But Rawls indicates that, in both liberal and decent hierarchical societies, “conventions that establish 

ranks to be recognize socially by expressions of deference must be guarded against” as these “may 

unjustly wound the self-respect of those not so recognized.”288    In a political society understood as a 

system of social cooperation, one’s self-respect is presumably tied to being a full participant in the 

society, carrying out important social duties and contributing to the implementation of the society’s 

common good conception of justice and common aims. And so any well-ordered political society must 

involve at least an aspect of social equality amongst members.   The idea animating the society is not 

that some are superior and so should rule, rather that idea is that each has an important and necessary 

role within the society that should be recognized and respected.  

Implications for Human Rights Practice 

Another interpretive issue that is worth mentioning is whether Rawls intends to revise international 

human rights practice insofar as it recognizes, as human rights, rights that go beyond Articles 3-18 of the 

UNDHR.  This is a large question.  To approach it adequately I would need to give an account of 

international human rights practice and of its successes and failures.    I can’t do that here.     

                                                           
287 PL 231-2. 
288 (Rawls, 1999, p. 114) 
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Suffice it to say that Rawls is focused on the case of decent hierarchical societies and whether, should 

they exist, they would, on reflection, be tolerated.   At least in that case it would be clear that certain 

rights presently counted as human rights shouldn’t be enforced by the international community against 

all societies or counted amongst the goals that all societies should aspire to.    But even in this case it 

might be recognized – even by decent hierarchical societies – that political societies in the usual case 

(under present conditions) need liberal democratic institutions if they are to be politically well-ordered.  

Even the decent hierarchical society would recognize the importance of liberal democratic institutions, 

under certain conditions.      

It would remain to be resolved, in this case, how to theorize the idea of human rights, but I won’t do 

that here.  The main point is that Rawls is not intending to revise human rights practice as it currently 

operates.  As I think he recognizes, decent hierarchical societies may – in the end – be impossible.289  

Societies with their institutional structures may typically violate even basic human rights.    Given this 

recognition, he probably doesn’t intend his discussion of decent hierarchical societies as a call to reform 

current international human rights practice. 
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Chapter 6:  The Original Position 
In this chapter, I address a variety of interpretive questions about the international original position 

arguments Rawls offers that are connected to the toleration of DHSs.   There are a lots of questions here 

since Rawls is very brief in his presentation of these arguments, and I can only address some of the main 

ones.  First, why don’t liberal peoples choose (in the first extension of the social contract) a Law of 

Peoples that requires liberal democratic institutions? Second, why do DHSs choose the same LOP chosen 

by liberal peoples?  Third, why do members of a DHS accept the idea of the social contract as an 

appropriate way to elaborate and justify the content of the LOP?  Fourth, what is the significance of 

DHSs accepting the LOP?  If they don’t accept it, would that defeat its justification? 

6.1 Why don’t liberal peoples select a Law of Peoples that requires liberal democratic 

rights? 

One basic interpretive question bearing on the toleration of DHSs is why the representatives of liberal 

peoples don’t choose a LOP that precludes the toleration of DHSs.   Each is motivated by the 

fundamental interests of the liberal society they represent, which interests are interests in protecting 

their society’s political culture, freedom, independence, security, territory, and self-respect.290  These 

are, at it were, the “primary goods” for liberal peoples at the international level. 

Given this set up, the representatives won’t choose a liberal requirement to promote liberal democratic 

justice generally speaking.  While liberal peoples themselves may (or may not) have this interest and 

while some citizens might wish (or might not) that liberal peoples themselves act to promote liberal 

democratic justice generally, the representatives are not motivated by such interest.  They are 

concerned to secure, protect, and advance the freedom and self-respect of their particular society.  As 

such they are not motivated even by the interests in liberal democracy that other liberal peoples have, 

much less by a concern to secure, protect, and advance the liberal democratic rights of persons 

everywhere.  So there is no mystery, at least on this score, why the liberal representatives don’t choose 

a liberal democratic requirement for the LOP. 

There is another possibility for the requirement however.   Why wouldn’t the representatives choose 

such a requirement to protect against backsliding?  Each representative might recognize that all political 

institutional forms are precarious, including the liberal democratic institutions of their own society, and 

so seek to secure their own society’s liberal political institutions through some kind of liberal democratic 

requirement to be enforced by the Society of Peoples.   In contrast with the previous alternative, the 

liberal democratic requirement would be selected by each representative based on the rational self-

interest of each liberal democratic society.  

Rawls doesn’t address this possibility for getting to a liberal requirement in the LOP.  How might he 

respond to this line of argument?  There are a number of things he might say.   First, as I understand the 

original position argument for liberal peoples, this occurs under the assumption that liberal peoples are 

stably well-ordered.  They aren’t envisioned as possibly backsliding.    At least as a matter of ideal theory 

                                                           
290 (Rawls, 1999, p. 34) 
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– and so in the choice of the Law of Peoples – the question of backsliding wouldn’t come up.    Second, 

even if the representatives of liberal peoples do eventually choose a liberal requirement – perhaps in a 

later phase of the social contract, perhaps at a stage dealing with non-ideal theory – this requirement 

needn’t be taken to apply to all domestic political societies.   The point of the requirement would be to 

prevent liberal peoples from backsliding, not to promote the liberal democratic justice everywhere.    

Third, any original position argument can be modified should its results not be endorsed on due 

reflection.    And, Rawls is assuming that liberal peoples would, on reflection, regard DHSs as EPMIGS.    

This means that any original position construction of the Law of Peoples in the initial liberal people’s 

case that selected a Law of Peoples that couldn’t be endorsed by liberal peoples would have to be 

reconsidered.   This is not, however, to say that that version of the Law of Peoples wouldn’t ultimately 

be justified.  The point rather is that something would have to give.  

6.2 Why do the representatives of DHSs choose the same LOP?   

Another interpretive issue is getting clear on why the representatives of a DHS choose the same LOP 

that liberal peoples do.    One possible way to understand this is as follows:  since a DHS is well-ordered 

by a common good conception of justice, it makes to think of its rational representatives as concerned 

with the good of the society as a whole, as a system of cooperation over time. Behind an appropriate 

veil of ignorance and symmetrically situated, these representatives would choose the same LOP that 

liberal peoples would.  They would choose freedom and independence for all DHSs as this would secure 

what each most wants and no other point of agreement is possible.  And, they would recognize a duty of 

assistance since this would insure them against external calamity.291 

While this interpretation makes some sense, it departs from the text in one crucial respect.  As Rawls 

sets up the DHS original position, the parties aren’t merely rational representatives (concerned to 

advance the rational interests of the society they represent), but also are described as themselves 

respecting other societies and so as accepting the symmetrical situation of the original position as fair.    

That is, in the case of a DHS, the reasonable constraints on rational choice that the original position 

models aren’t described as constraints that are imposed on rational agents, but rather are constraints 

that are themselves accepted by those agents:   

[The] representatives [of a DHS] respect the civic order and integrity of other peoples and 

accept the symmetrical situation (the equality) of the original position as fair. 

As far as I know, Rawls does not describe the parties to the original position this way elsewhere (neither 

in the liberal domestic case nor the liberal international case).  In both of those cases it is “we” who are 

setting up the original position who see it as modeling what we regard as appropriate restrictions to 

impose on the choice of a public conception of justice.  

Now, I think this is an interesting question about how to understand the original position, even in the 

domestic case.  Is there a way to understand even that choice situation as one where the constraints are 

                                                           
291 Rawls does not go through each element of the Law of Peoples saying why the representatives of DHSs (or 

liberal peoples) would select it.  This is only the barest sketch of some of the reasoning that might be in play.  
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not so much imposed on rational agents – which constraints model what “we” endorse – but rather as 

accepted by the parties?   I can’t pursue that large issue here.   But the fact that Rawls proceeds this way 

in the case of DHSs does create a small difficulty for his view.   While it might be clear that the rational 

representatives of a DHS would, under imposed constraints, choose something like the LOP it is less 

clear why these representatives would themselves accept these constraints.   

6.3 Why would the members of a DHS accept the idea of the social contract? 

And this is related to another interpretive question:  why would the members of a DHS accept the idea 

of a social contract?  However the interpretative question about how to understand the representatives 

of a DHS and their choice in the OP is resolved, a more fundamental question is how Rawls’s 

understands the idea that the members of a DHS accept the idea of the social contract.  If we can make 

sense of this, then at least the idea that the representatives of these societies “accept the symmetrical 

situation (the equality) of the original position as fair” would make some sense.  

There are at least two main problems here.   One, if we understand the first criterion (1) – the 

specifically international criterion – as requiring basically only that a society be externally peaceful, and 

seem to be disposed to external peace, it is not obvious that society (and its members) would accept the 

idea of the social contract as the framework for working out a conception of international justice.   A 

society that was merely committed to international peace would not necessarily see itself as an 

international equal in the way that the idea of the Society of Peoples presupposes.   At least as Rawls 

presents this idea in the case of the Society of Liberal Peoples, member peoples are committed to 

working out how to establish international cooperative organizations (e.g. for trade, mutual assistance, 

security) from the standpoint of the original position and so to some idea of background fairness 

defining the basic equality of peoples.292   But this kind of normative commitment goes well-beyond a 

commitment to seeking one’s aims peacefully.   One might imagine a kind of “libertarian” DHS 

committed to negotiating and bargaining with other political societies, but unwilling to conceive of 

international justice as determined through the idea of a fair agreement and where this idea of fairness 

is itself determined independently of a political society’s strength, size, wealth, etc.   So, as I understand 

Rawls’s view, criterion (1) involves not merely the idea that a DHS be peaceful, but also being willing to 

work out an international conception of justice that each member people could accept from a 

standpoint of equality – or rather, since (1) operationalizes this idea, that there be strong evidence of 

this kind of normative commitment.  

This interpretation of (1) – as going well beyond a requirement to be peaceful – goes some way towards 

answering why the members of a DHS might accept the idea of a social contract.   Something like a 

willingness of this sort is built into the criteria, insofar as it is unlikely that a well-ordered political society 

would satisfy (1) if its members weren’t also committed to something like Rawls’s “criterion of 
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reciprocity.”    So, as I understand Rawls’s view, the “libertarian” DHS is not obstacle to the idea that 

members of a DHS would accept the idea of the social contract. 293 

It also may help here to suppose that what the members of a DHS need to accept may not necessarily be 

the idea of the social contract per se, but at least some reasonable constructive procedure.   In making 

this interpretive move I follow Rawls’s recognition, in some of his later works, that there are other 

reasonable constructive procedures for representing the content of a liberal political conception in the 

domestic case, and so other ways to satisfy the conception dependent desire he associates with liberal 

citizenship.294  And so my thought is that, if this recognition is sensible in the domestic case, it would 

also be sensible in the international case, and hence that what Rawls may need to verify is not that 

members of a DHS accept the idea of the social contract per se, but somewhat more weakly, that these 

members would accept some constructive procedure for elaborating the LOP.   The next move, then, 

would be to say that if it seems committed, in its pursuit of its aims internationally, to something like the 

criterion of reciprocity, that it is not that much of stretch to suppose that its members might accept 

some constructive procedure (perhaps not the original position) as the most adequate way of 

representing the justification for the LOP.  

Finally, I don’t think Rawls should be construed as attempting to offer a proof that the members of any 

society who meet the criteria would accept the idea of the social contract.   Rather, I think he wants to 

suggest that this acceptance would at least make some sense, given that the society is well-ordered by a 

common good sense of justice and is disposed to act reasonably internationally.   DHSs don’t exist.   And 

so Rawls hopes to show that the idea of a DHS accepting the idea of the social contract (or some similar 

such constructive procedure) is at least coherent.    

6.4 What if DHSs don’t accept? 

In this last section of the chapter I examine a few “what if” questions, questions that Rawls typically 

avoids and that his critics press.  Committed to the idea of a well-ordered society, Rawls hangs the 

justification of a conception of justice at least on whether it can reasonably be accepted, and in the best 

case on whether it is accepted, by those it regulates – and where what is accepted is not simply the 

substantive content but also a basis for publicly justifying that content and so navigating disagreements 

about that content.  

So committed, Rawls aims to show – as discussed in the last section – that it is at least coherent to 

suppose that a DHS and its members would accept the LOP and its basis in the idea of a social contract 

(or some such constructive device).   

But this then raises the question:  what if the members of a DHS either might not, or can’t, or don’t (it 

turns out) accept either (a) the LOP or some reasonable interpretation of it or (b) the idea of the social 

contract or some other reasonable constructive procedure?  What happens within Rawls’s theory then? 

                                                           
293 Although the possibility of a libertarian DHS does raise the question of toleration in its case.  How should a 

liberal people deal with and regard such a society? 
294 (Rawls, 1999, p. 140) 
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As for the “might not” cases, I am not really sure how to handle them but my sense is that Rawls would 

want to put those aside.  If DHSs at least can accept the LOP and the idea of the social contract (as we 

theorize these societies) and then do accept them (it turns out), the idea of international justice 

represented by the idea of a well-ordered Society of Peoples containing liberal and decent peoples 

would be vindicated.  

As for the “can’t” cases, (a) doesn’t seem to be a live option.  Since a DHS is internationally reasonable 

and has a common good conception of justice, it doesn’t seem like there can be a proof that such 

societies simply can’t accept some reasonable interpretation of the Law of Peoples.   It also seems hard 

to argue for (b) given that a DHS is reasonable internationally.  But accepting a solid argument for (b), 

this would force Rawls to give up on the idea of a well-ordered Society of Peoples whose liberal and 

non-liberal members accepted not only the Law of Peoples but also some shared basis for justifying that 

law. 

As for the “don’t” cases, again case (b) would force Rawls to give up on the shared basis idea.  Would (a) 

force him to abandon the Law of Peoples?  No.  In the “don’t” cases we are contemplating actual 

(future) non-liberal societies that meet the criteria.    We can certainly imagine such a society rejecting 

the Law of Peoples for all kinds of reason – because it doesn’t trust other societies, because it has been 

treated unjustly, etc.  This kind of rejection, under unfavorable conditions, wouldn’t undermine the Law 

of Peoples.   And, as for rejection under favorable conditions, while this wouldn’t undermine the Law of 

Peoples per se, it would call the liberal political conception as a whole into question.  In this case, liberal 

peoples would be faced with a society that they, on reflection, regard as worthy of toleration, but who 

rejects any reasonable interpretation of the Law of Peoples that they accept.   In this case, at the very 

least, some careful re-examination would be called for:   is the society not tolerable after all?  Or is the 

Law of Peoples in fact unreasonable as it is currently understood or implemented?   

The important interpretive point here is that while it does matter for Rawls that DHSs accept the LOP – 

that is key to his idea of a well-ordered Society of Peoples containing them – this acceptance shouldn’t 

be construed as a kind of “veto” power over the content that law.   Rawls is working under the 

assumption that three aspects of his liberal political view are consistent:  that liberal peoples can work 

out a conception of international justice through the idea of a social contract amongst those peoples, 

that liberal peoples are committed to the idea of a well-ordered Society of Peoples, and that liberal 

peoples would regard as EPMIGS any reasonable well-ordered political society.   If these should seem to 

be inconsistent – as in the case that DHSs (well-ordered political societies) reject the Law of Peoples 

(constructed via a social contract amongst liberal peoples) – Rawls’s response would be to see if this 

apparent inconsistency could be fixed in some way.     

This response is bound to be unsatisfying.  One wants to hold Rawls’s feet to the fire:  what if there is a 

deep and unfixable inconsistency in these commitments?  In that case which commitment has to go 

first?  Rawls doesn’t try to work out answers to these questions.  Presumably Rawls’s answer to the 

“which has to go” question would depend on the precise nature of this inconsistency and its bearing on 

other elements of a liberal political view.   Given this, it would be unwise to explore this matter any 

further here.   
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Chapter 7:  Realistic Utopia and the Two Motivating Ideas 
In this final chapter developing my interpretation, I explain what relevance the idea that the Society of 

Peoples is a “realistic utopia” has for the toleration of DHSs.  I also discuss the two “main ideas” that 

motivate the Law of Peoples, how their significance is understood on my interpretation, and what 

bearing they have on the toleration of DHSs.    

I begin the chapter (section 1) by describing the idea of a realistic utopia and how this idea is significant 

for liberal political theorizing as Rawls understand it.   Next I present Rawls’s discussion of the domestic 

case as an illustration of this idea (section 2) and then how the Society of Peoples is a realistic utopia 

(section 3).   Here my main contention here will be that the fact that the Society of Peoples is “realistic” 

does not imply that the toleration of DHSs is mainly driven by a concern to maintain peace with DHSs 

and the possibility of cooperating with DHSs on important international goals.  Rather the idea of the 

Society of Peoples is “realistic” in the relevant sense insofar its idea of the Law of Peoples is workable 

and applies to ongoing arrangements and insofar as its account of stability for the right reasons is 

confirmed by historical trends and is, in that sense, not merely a possibility.   None of these features of 

the Society of Peoples as a realistic utopia requires the toleration of DHSs.  In fact, some of them may 

count against the idea of a Society of Peoples containing DHSs as a “realistic” utopia (section 4) 

I finish the chapter (section 5) by examining the “two main” ideas that motivate the Law of Peoples, that 

the great evils of human history result from political injustice, and that these great evils will eventually 

disappear once the gravest forms of injustice disappear.295   Rawls’s handling of these two ideas 

threatens my interpretation.    For one, the idea that they are the main motivators may seem to suggest 

the realistic utopia of the Society of Peoples is meant to have traction for liberal peoples only as a 

solution to these problems.  Should the great evils disappear, it would be time for a new theory.   For 

two, in his discussion of these ideas Rawls may seem to take the position that all non-liberal political 

institutions are unjust and that decent institutions, while not gravely unjust, are still unjust.    I argue 

against both of these interpretive suggestions.  

7.1 The Idea of a Realistic Utopia and its Significance 

To understand the idea of a realistic utopia in Rawls’s political philosophy, it is first important to 

emphasize that his addressees are reasonable citizens of liberal democratic societies in some sense 

committed to this form of political life and also to the idea of a stable and well-ordered liberal political 

society.   A “realistically utopian” conception of justice will be a conception that is able to stably well-

order a liberal democratic society, once certain basic facts about liberal democratic social life are taken 

into account, and which is not a mere possibility but rather is also supported by these facts.296    So, one 

way to think about theorizing in a “realistically utopian” way is as theorizing in a way that shows liberal 

democratic citizens what the idea of a well-ordered political society must look in their society -- here for 

Rawls lies the importance of a specifically political liberalism given the diversity of these societies – and 
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296 The possibility articulated by a realistic utopia is “not a mere logical possibility, but one that connects with deep 

tendencies and inclinations of the social world.” (Rawls, 1999, p. 128) 
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which also connects this idea of a well-ordered society (regulated by a specifically political conception of 

justice) to historical and social trends in liberal democratic society – e.g. The Fact of Reasonable 

Pluralism, The Fact of Democratic Unity in Diversity, and the Fact of Public Reason297 -- thereby showing 

that this idea of a well-ordered liberal society (regulated by a political conception of justice) isn’t a mere 

possibility.   And it will also be important, even in elaborating the domestic component of realistically 

utopian conception, that historical and social trends indicate liberal democratic societies are disposed, 

to some extent, to peace amongst themselves – the Fact of Liberal Democratic Peace298 – since the 

possibility of a stable well-ordered liberal democratic society depends upon this as well.299   

A realistically utopian conception of justice will be significant in a variety of ways.    It will reconcile us – 

the reasonable liberal democratic citizens Rawls is addressing – to our current condition (this basic form 

of liberal democratic political life) by showing us how both how a well-ordered liberal political society is 

possible (what form it would take) and that this form isn’t merely possible, but connected to historical 

and social trends.    The idea is that without an appreciation of both of these, liberal citizens might give 

up on or never see the significance of the idea of a well-ordered liberal political society, and this is likely 

to significantly negatively affect attitudes in civic life so that politics becomes merely a struggle for 

power and influence.300   It is in this connection that Rawls describes a realistically utopian conception of 

justice as “extend[ing] what are ordinarily thought to be the limits of practicable possibility and, in so 

doing, reconcil[ing] us to our political and social condition.”301  We might think that a well-ordered 

liberal democratic society is impossible. But it isn’t impossible if it takes this specific form – a politically 

liberal form – and isn’t a mere possibility, but rather is a “practicable possibility” insofar as it coheres 

with historical social trends.  

A realistically utopian conception of justice is also significant in expressing the idea of just liberal society.      

A realistically utopian conception isn’t merely “realistic.”   In expressing this idea, it is capable of 

orienting liberal democratic citizens within their social world by “specifying principles to identify 

reasonable and rational ends, and by showing how those ends can cohere within a well-articulated 

conception of a just and reasonable society.”302   Furthermore, in so orienting liberal citizens, a 

realistically utopian conception of justice is able to reconcile them to their basic form of political life as a 

social world not without loss.  It makes it clear how a just and free society must be one in which 

reasonable pluralism obtains and so why a well-ordered liberal political society can’t be a “community,” 

“a society governed by a shared comprehensive religious, philosophical, or moral doctrine.”303 

7.2 A Realistic Utopia for the Liberal Democratic Domestic Case 

                                                           
297 (Rawls, 1999, pp. 124-5) 
298 (Rawls, 1999, p. 125) 
299 Of course the Fact of Liberal Democratic Peace is also important at the international level in establishing that a 

Society of Peoples including liberal societies is more than a mere possibility.  My point here is that this fact is also 

crucial at the domestic level.  
300 See  (Rawls, 2007, p. 7) for concerns in this vein and also (Rawls, 1999, p. 128) 
301 (Rawls, 1999, p. 11) 
302 (Rawls, 2001, p. 3)  
303 (Rawls, 2005, p. 42) 



136 

 

Having described in general terms what a “realistic utopia” is and its significance, I turn now to Rawls’s 

specific account of a realistically utopian conception of justice for the domestic case.   These are all 

conditions on a conception of justice being able to stably well-order a liberal democratic political society 

and so to reconcile liberal citizens to their social world.  Such a conception must: 304  

(1a) Rely on actual laws of nature in achieving stability for the right reasons 

(1b) Be workable and so involve principles whose realization would be manifest and open to 

view 

(1c) Apply to ongoing social and political arrangements 

(2) Use specifically political ideals, principles, and concepts to specify a reasonable and just 

society, which specification must satisfy the criterion of reciprocity  

(3) Specify a complete political conception and do this using ideas drawn from the public 

political culture 

(4) Include an account of how political and social institutions support stability for the right 

reasons, which account relies on “facts of social conduct as historical knowledge and reflection 

establish them”305 

(5) Includes an account of social unity involving an overlapping consensus of comprehensive 

doctrines on the political conception (due to the fact of reasonable pluralism) 

(6) Includes an account of toleration developed from ideas in the political conception 

Rawls describes (1a-c) as conditions necessary for a conception of justice to be “realistic.”    And (2) is 

described a necessary condition for a conception to be “utopian.”  Rawls doesn’t specifically categorize 

the remaining conditions.   

I can’t discuss each of these conditions, but a number of them do call for comment in connection with 

the various ways (discussed above) in which a realistic utopia is significant. 

As for (1c), its “ongoing social and political arrangements” are the political practices of a democratic 

society as an interpretation of the idea of equal citizenship and where the social arrangements include 

the institution of the family in some form.   These are the arrangements, the basic form of political and 

social life, to which it is Rawls’s aim is to reconcile “us,” the reasonable citizens of a liberal democratic 

society.  

(1a) is another “realistic” condition connected to reconciliation.   Here the idea is that if a conception of 

justice for a liberal democratic society is incompatible with human psychology – so that a liberal political 
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society of actual human beings couldn’t be well-ordered by this conception – that conception, no matter 

how attractive, would be unable to reconcile “us” to our political and social condition.  

(2) is a utopian condition – requiring that a realistic utopia for a liberal democratic satisfy the criterion of 

reciprocity – and is also a crucial component of reconciliation. The idea here is that only a conception of 

a reasonably just society could reconcile reasonable liberal democratic citizens to their political and 

social condition.   Such a conception would have the chance of orienting reasonable citizens within that 

world and reconciling them to a social world not without loss. They could see such a world as just and as 

sustaining the possibility of living a worthwhile human life. 

(2), (3), (5), and (6) all indicate, in one way or other, what form the idea of a realistic utopia must take 

once it is adjusted to the fact of reasonable pluralism.  This is one of the basic facts that the idea of a 

well-ordered liberal political society must be adjusted to.   This drives the requirement to use specifically 

political ideas (2), to work out the political conception from the ideas in public political culture (3), to 

conceive of social unity on the model of an overlapping consensus (5), and the need to develop an 

account of toleration (6).   Each of these is connected with reconciliation in that, once this is all worked 

out, we – liberal democratic citizens – will be able to see that the idea of a well-ordered liberal political 

society can be adjusted to the fact of reasonable pluralism, which fact is itself a social implication of our 

basic form of political life.   

Finally, in (4) we have the idea that a realistic utopia must connect its account of stability for the right 

reasons to historical and social trends, i.e. “facts of social conduct as historical knowledge and reflection 

establish them.”   A realistic utopia can’t be a mere logical possibility, nor even one that is simply 

compatible with human nature (1a).   That isn’t enough for the conception to reconcile us our social 

condition. “We” must be able to see how a realistic utopia’s idea of a well-ordered society connects with 

social trends, and so it is partly in this connection that Rawls discusses The Fact Reasonable Pluralism, 

The Fact of Democratic Unity in Diversity, The Fact of Public Reason, and The Fact of Liberal Democratic 

Peace.  

7.3 The Society of Peoples as a Realistic Utopia 

Rawls also conceives of the idea of a Society of Peoples as a “realistic utopia” addressed to liberal 

democratic citizens.  This is not surprising since an international conception of justice is one key 

component of a liberal political conception, together with the domestic component.  One might view 

both conceptions together as single realistic utopia, with two dimensions, addressed to reasonable 

liberal citizens.   The conditions for the idea of the Society of Peoples as a realistic utopia are that it: 

(1a*) “View peoples as they are and the Law of Peoples as it might be, that is, how it would be in 

a reasonably just Society of Peoples”306  

(1b*) Be workable 
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(1c*) Apply “to ongoing cooperative political arrangements and relations” 

(2*) Use specifically political ideals, principles, and concepts to specify reasonably just Society of 

Peoples 

(3*) Specify a complete political conception using ideas contained within the category of the 

political 

(4*) Includes an account of Peoples’ allegiance to the Society of Peoples 

(5*) Include an account of unity for the Society of Peoples that does not involve religious unity, 

but rather unity through the Law of Peoples as a form of public reason 

(6*) Includes an account of toleration, a consequence of extending a liberal political conception 

that involves an idea of public reason307 

These are analogous to the conditions for the domestic case, but with some important differences.  

(1a*) doesn’t refer to the “actual laws of nature” but (1a) does.  (3*) doesn’t say anything about 

generating the political conception from international public political culture, whereas (3) does indicate 

that the domestic political conception is developed from ideas implicit in domestic public political 

culture.  (4*) differs from (4) in two ways.  (4) emphasizes the importance of showing that stability for 

the right reasons is characteristic of a domestic society’s institutions.  (4*) backs away from this since, as 

Rawls recognizes, the institutions of the Society of Peoples are going to be importantly weaker than 

domestic institutions in fostering moral learning.308   (4*) also contains no reference to “facts of social 

conduct” or indication that it is important for an international account of stability for the right reasons 

to rely on such facts.  

Rawls’s account of these conditions and other remarks bearing on the Society of Peoples as a “realistic 

utopia” raises many interpretative issues, but the main ones for present purposes are the following.   

One, how – if it all – is the idea that the Society of Peoples is a “realistic” utopia connected to the 

toleration of DHSs?    Second, and more generally, how are either of the ideas of a stable and well-

ordered Society of Peoples that Rawls discusses – the idea of a Society of Liberal Peoples and the idea of 

a Society of Liberal and Decent Peoples – confirmed by historical experience and so able to reconcile us 

(the reasonable citizens of liberal democratic society) to our social world?  

7.3.1 “Realistic” Utopia and the Toleration of DHSs 

Does the idea of the Society of Peoples as a “realistic” utopia in any way implicate the toleration of 

DHSs?  To answer this question, let’s examine the conditions that may have relevance in this direction – 

(1a*), (1c*), and (6*).   (1a*) may seem to point towards the toleration of DHSs insofar as it requires us 

to “view peoples as they are” in developing the idea of a Society of Peoples.  But it is crucial here that by 

“viewing peoples as they are” Rawls does not mean taking actual political societies as they are.  
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“Peoples” here are “reasonably just domestic societ[ies]” – presumably well-ordered – to which we can 

“attribute moral motives.”309  Taking “peoples” as they are means, hence, taking “reasonable well-

ordered and reasonably just political societies” as they are. This favors the toleration of DHSs only if they 

are reasonable well-ordered political societies, not otherwise. 

As for (1c*), I take it that the “ongoing cooperative political arrangements and relations” Rawls has in 

mind is an international order of equal and independent peoples.   The Law of Peoples is developed to 

apply to that order – and hence will be “expressed in the familiar terms of the freedom and equality of 

peoples.”310  But that the Law of Peoples will be developed to apply to that order leaves wide open the 

question whether DHSs are to be tolerated.  Of course if are they reasonable, stable well-ordered 

political societies – i.e. peoples – then the case for toleration would go through.  But this is not implied 

merely by the fact that the Law of Peoples is developed so as to apply to ongoing arrangements as 

required by (1c*). 

Finally, while (6*) deals specifically with toleration, it doesn’t deal specifically with DHSs.  (6*) makes a 

structural point about any liberal political conception.  Once again the key issue will be whether DHSs 

count as reasonable well-ordered political societies, and so as members of the Society of Peoples.     

So the conditions Rawls lays out for a realistic utopia don’t seem to imply the toleration of DHSs or to 

help their case.  They frame the kind of case that must be made – the central issue is whether a DHS is a 

reasonable, stable and well-ordered political society – but do no more than that.  

Beyond this, however, does Rawls’s broader discussion of the idea of a Society of Peoples as a realistic 

utopia – remarks beyond the specific conditions just discussed – implicate the toleration of DHSs?    For 

example, does the idea of “extending the limits of practicable political possibility” – a phrase Rawls often 

uses in connection with the idea of a realistic utopia -- contemplate the possibility of tolerating DHSs?  

No.  The “extended limits” Rawls has in mind with this phrase, in the international case, are in part those 

mentioned in the previous paragraph (connected with the idea of a specifically “political” conception of 

justice), but are primarily those implied by the moral nature of peoples and the idea that a Society of 

Peoples could be stably well-ordered – contra what realist thought might suggest – given that the 

fundamental interests of peoples support the Law of Peoples.311   

Another common theme, connected with the idea of the Society of Peoples as a realistic utopia, is that 

diversity amongst reasonable peoples is the parallel, in the international case, to diversity amongst 

reasonable comprehensive doctrines.312  But this doesn’t implicate the toleration of DHSs.  Again the 

question would be:  is a DHS a reasonable people, a reasonable stable and well-ordered political 

society?   

7.3.2 Do DHSs exist? Are they part of our social world? 
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Another important question, connected with how to interpret the idea of the Society of Peoples as a 

“realistic utopia,” is whether DHSs exist or are likely to exist.    In Freeman’s view, in presenting the idea 

of a Society of Peoples containing DHSs as members, Rawls is in part moved by the thought that while 

an international social world containing only liberal peoples is perhaps preferable to a world containing 

both liberal and decent peoples, such a world is unlikely.  A more realistic scenario is a world containing 

both liberal and decent peoples.313  And, though Freeman doesn’t quite say this, perhaps his idea is that 

the idea of a Society of only Liberal Peoples couldn’t reconcile us to our world containing as it does (or is 

likely to have) both liberal and decent peoples.  

I think this interpretation is on the wrong track.  While it certainly is more realistic to suppose that, for 

the foreseeable future, the world will contain non-liberal political societies than to deny this, it is far 

from clear that an international world containing both liberal and decent peoples – reasonable and well-

ordered political societies – is more likely than a world containing liberal peoples and no decent peoples.  

And Rawls recognizes this: 

The Law of Peoples does not presuppose the existence of actual decent hierarchical societies 

any more than it presupposes the existence of actual reasonably just constitutional democratic 

peoples.  If we set the standards very high, neither exists.  In the case of democratic peoples, the 

most we can say is that some are closer than others to a reasonably just constitutional regime.  

The case of decent hierarchical peoples is even less clear.  Can we coherently describe its basic 

social institutions and political virtues?314 

Here Rawls’s idea is not that the Law of Peoples – presumably conforming to all the conditions of being 

“realistically utopian” – is fashioned with an eye to being acceptable to both liberal and decent peoples 

since that scenario is a “more likely scenario” than a world of liberal peoples only.   Rather it is designed 

to apply to all reasonable well-ordered political societies, and should DHSs come to exist and fall into 

that category, they would be recognized as members of the Society of Peoples by liberal peoples, or at 

least Rawls is reasonably confident that they would.   

So, I don’t view Rawls as proceeding under the thought that the idea of a Society of Peoples must, if it to 

be realistically utopian, leave room for the toleration of DHSs since they exist, or because their existence 

is quite likely.    It should leave room for them rather, because DHSs are at least possible (this is the 

burden of the imaginary example of Kazanistan), and because liberal peoples would, on reflection, 

regard DHSs as members of the Society of Peoples if they existed.  

7.3.3 A “Realistic” Utopia is Not Primarily Concerned with International Peace and Stability and 

Cooperation 

Another interpretation of Rawls’s conception of international justice as “realistically utopian” that 

should be headed off is that this implies that the conception is primarily concerned to secure values 

                                                           
313 (Freeman, 2007, p. 426)  “… in The Law of Peoples Rawls assumes the realistic conditions of a less than perfect 

international order consisting of both liberal and non-liberal governments and peoples… … [the LOP] is designed to 

address a more likely scenario of a world with both liberal and non-liberal peoples.” 
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connected to international peace, stability, and cooperation. It is important to emphasize this because it 

is quite natural to suppose that a theory of international justice developed from a liberal political 

perspective (as Rawls’s theory is) must, at the end of the day, tolerate non-liberal societies, if it does, 

not for principled reasons but for reasons of a more practical nature (e.g. the promotion of international 

peace) and the phrase “realistic utopia” may seem to capture this.  Of course Rawls’s theory does have 

an important place for these values, but it is also premised on the idea that all reasonable stable 

societies deserve – or would be regarded on reflection as deserving by liberal peoples – equal and 

independent international status.   Recognizing this status in the case of reasonable well-ordered 

peoples does promote international peace (etc.), Rawls assumes, and this a necessary condition for 

toleration.  And, it is also consistent with Rawls’s position to hold that there may be very good reasons 

connected to peace, stability, and cooperation, for treating political societies that aren’t reasonable 

well-ordered political societies as EPMIGS.  But none of this implies that the reasons for tolerating DHSs 

essentially boil down to a concern to promote international peace, stability, and cooperation.  The idea 

of a Society of Peoples containing DHSs isn’t a “realistic” utopia in that way. 315   

7.3.4 To what extent is the idea of a Society of Peoples supported by historical trends?   

In the last section (7.3) I argued against interpretations that see Rawls’s position regarding the toleration 

of DHSs as grounded in the idea that he is developing a “realistic” utopia.  In this section I pursue the 

thought that the idea of a “realistic utopia” may actually count against their toleration. 

As noted above (7.1), the idea of a “realistically utopian” conception of justice is importantly connected 

to the idea of stable and well-ordered society.  Rawls assumes that we are committed to that normative 

idea, and our question is both how achieve to it and whether it can be achieved.  In this section I leave 

the former question aside.   As to the latter, Rawls suggests it is not sufficient to show that, as it were, a 

proposed conception of justice might – in the sense of logical possibility – stable well-ordered the 

society in question.316    But what is sufficient?  What more is needed? 

One way to discharge this burden might be to tell a plausible “just so” story, an account of how 

reasonable and rational agents might come to adopt the conception in question perhaps first as a 

modus vivendi, then as a “constitutional consensus,” and eventually as an overlapping consensus on the 

conception in question (or some reasonable family thereof).   Such a story might be plausible insofar as 

it recognized that the agents in question are rational and have their own interests.   The idea of a well-

ordered society wouldn’t rest, at least, on implausibly altruistic motives.   And with this story on hand 

one could say that the idea that the proposed conception could stably well-order the society in question 

isn’t merely a logical possibility but is, in addition, supported by the plausible “just so” story.  

                                                           
315 (Audard, 2007, p. 249) for the suggestion that Rawls may be interpreted along these lines:  “It is clear for Rawls 

that the law of peoples should not be limited to liberal peoples while not admitting all nations… … Its aims are 

peace, stability, and cooperation.  It should thus, in the name of realism include non-liberal, but decent, peoples…”  
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Another way to discharge this burden would be to supplement the “just so” story by connecting the 

proposed conception with historical trends.  The stable well-ordered society envisioned isn’t on hand, of 

course, but in addition to being logically possible and supported by a plausible “just so” account, 

historical trends within the society in question suggest that the proposed conception fits with the 

society in question (as possibly stably well-ordered).  

As I have presented Rawls’s account of the idea of a realistic utopia for the domestic case, he thinks that 

the stronger requirement applies and can be met:  his proposal for a well-ordered liberal political society 

coheres with certain basic facts that can be confirmed by “history and political experience” and which 

are “truisms”:   The Fact of Reasonable Pluralism, The Fact of Democratic Unity in Diversity, and The Fact 

of Public Reason.   And this stronger requirement is reflected in the statement of (4) above.  

But what about the international case?   Here, at least in the statement of the analogous condition – 

(4*) – Rawls makes no explicit connection to social facts verified by history.   Given this, there should at 

least be a question as to the sense in which the proposed idea of a Society of Peoples is a realistic 

utopia.   Is the idea of the Society of Peoples a “realistic utopia” not in the sense of having some 

confirmation in history, but merely as a plausible “just so” story?  

Some of what Rawls says certainly tends in this direction.   While he notes that “[the LOP] is supported 

by the fundamental interests of constitutional democracies and other decent societies” and concludes 

on this basis that the idea of a well-ordered Society of Peoples is no longer “simply longing” but a 

“reasonable hope”317 and describes the potential for “affinity” amongst peoples as grounded in the fact 

that “[i]t is characteristic of liberal and decent peoples that they seek a world in which all peoples have a 

well-ordered regime,”318 both of these seem to be part of plausible “just so” story, not observations 

confirmed by history.   The idea seems to be that if reasonable, stable well-ordered peoples existed – 

but where it is not clear that there are any examples of these societies – they would be guided by their 

fundamental interests in affirming the Law of Peoples.   And Rawls seems to confirm this plausible “just 

so” interpretation of the idea of a Society of Peoples as a realistic utopia at the end of the section of LOP 

(1.3) devoted to elaborating the condition on a realistically utopian conception of justice:  

“The idea of a reasonably just society of well-ordered peoples will not have an important place 

in a theory of international politics until such peoples exist and have learned to coordinate the 

actions of their governments in wider forms of political, economic, and social cooperation.”319 

This suggests that, while does Rawls thinks that the fundamental interests of peoples would support the 

Law of Peoples (and so support the possibility of a well-ordered Society of Peoples) this is not so much 

an observation confirmed by history – the peoples in question don’t even exist! – but rather an 

hypothesis, perhaps a plausible one, about how “such peoples” might come to constitute a stably well-

ordered Society of Peoples should they exist together under favorable conditions.   If this is right, it 

would suggest there is an important difference between the two cases of a realistic utopia Rawls 
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discusses:  the international case would be, in some sense, less realistic insofar as its historical basis is 

less clear.320  

But, against this interpretation, Rawls wants to connect the idea of a Society of Peoples at least 

somewhat to historical trends.   Even if his explicit statement of the conditions on a realistic utopia 

doesn’t require this – in (4*) – and even if for the most part his account seems like a plausible “just so” 

account that assumes the existence of peoples, Rawls is concerned to confirm that liberal democratic 

institutions dispose liberal democratic societies to not go to war with one another.   If that weren’t the 

case, not only would the idea of a well-ordered Society of Peoples containing liberal peoples be 

incoherent, but even the idea of a stable well-ordered liberal political society would be called into 

question.  The idea of such a society would be premised on the liberal society existing without other 

liberal societies.  

I can’t consider the evidence here, but Rawls takes it for granted that the historical record confirms that 

liberal democratic institutions dispose liberal democratic societies to peace – at least with each other.321  

This means that the idea of a well-ordered Society of Peoples is supported by historical trends to at least 

a certain extent, and so presumably it is for this reason that Rawls includes amongst the basic social 

facts that support the liberal political conception of justice – and here I mean both the domestic and 

international component – The Fact of Liberal Democratic Peace.322 

With this in mind, I suggest we understand the idea of a Society of Peoples as a “realistic” utopia as 

follows.  Its idea of stability for the right reasons isn’t a mere logical possibility but rather is backed up by 

a plausible “just so” story connecting the fundamental interests of peoples with the Law of Peoples.  

Furthermore, though Rawls doesn’t insist on this in his explicit discussion of the conditions (i.e. in 4*), it 

is helps too that historical evidence at least somewhat confirms the idea of a Society of Peoples – at 

least a Society of Liberal Peoples – via the liberal democratic peace.  This provides supporting evidence 

for the idea of a Society of Liberal Peoples and avoids the disaster that the opposite evidence – say the 

fact of liberal democratic war – would represent for the idea of a Society of Liberal Peoples as a realistic 

utopia.323 

Finally, is there any evidence – confirming or disconfirming – for the idea of a Society of Liberal and 

Decent Peoples?  Rawls doesn’t discuss this issue directly.  But it is worth observing that he doesn’t 

point to the Fact of Decent Hierarchical Peace to support the idea of a Society of Liberal and Decent 

Peoples as a “realistic utopia.”  Now this needn’t be damning.  One might say that the idea of a Society 

of Liberal and Decent Peoples is supported on the one hand by somewhat confirming historical evidence 

                                                           
320 Although here it is important to point out again that the two cases can’t really be separated.  To the extent that 

the Society of Peoples isn’t realistic, this affects the realism of the domestic conception as well. The idea of a well-

ordered domestic liberal political society can only be fully realized within a stable and well-ordered Society of 

Peoples.  
321 (Rawls, 1999, p. 51) 
322 (Rawls, 1999, p. 125) 
323 Rawls suggests that something like a “disconfirmation” occurred in the Peloponnesian Wars, insofar as it 

became evident that “what moves the city states is what makes the increasing self-destruction inevitable.” (Rawls, 

1999, p. 29n) 
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in the case of liberal democratic societies, and no strong evidence one way or the other in the case of 

hierarchical societies, and where there is at least a somewhat plausible “just so” story to tell in their 

case, relating the institutional structure of this kind of society to a disposition to adhere to a reasonable 

Law of Peoples.   

I can’t investigate this issue further much here, but it is worth noting that both of the latter to ideas are 

suspect.   Is there no historical evidence one way or other about hierarchical societies?  And how 

plausible is the “just so” story?   Pressing Rawls’s view in this way might be quite damaging even if one 

grants that liberal peoples would, on reflection, regard DHSs as EPMIGS.  One might say:  that may well 

be true, but from where we stand now, and given the evidence, I am having a hard time conceiving of 

the idea of a Society of Liberal and Decent Peoples as a realistic utopia addressed to me.    

I return to these issues in the chapter 9, in which I discuss objections to Rawls’s view.  For now, just to 

reiterate the main point of this chapter, I don’t interpret Rawls as connecting the toleration of DHSs to 

the idea that he is offering a “realistically” utopian conception of international justice.  If anything, as 

I’ve suggested in this section (7.4) the idea of a “realistic utopia” may account against the toleration of 

DHSs 

7.4 The Two Main Motivating Ideas 

In this final section of the chapter, I switch gears somewhat and develop an interpretation of the 

passage of what Rawls describes as the “two main ideas” that motivate the LOP.    These ideas do have a 

connection to the idea of a “realistic utopia” as I explain below, but my main reason for discussing the 

passage is that it may seem to be devastating for my overall view.   To defend my interpretation I need 

to develop a reading of this passage that fits with my interpretation.  The passage reads as follows: 

(1) Two main ideas motivate the Law of Peoples.   (2) One is that the great evils of human 

history – unjust war and oppression, religious persecution and the denial of liberty of 

conscience, starvation and poverty, not to mention genocide and mass murder – follow from 

political injustice, with its own cruelties and callousness. (3) (Here the idea of political justice is 

the same as that discussed by political liberalism, out of which the Law of Peoples is developed.) 

(4) The other main idea, obviously connected with the first, is that, once the gravest forms of 

political injustice are eliminated by following just (or at least decent) social policies and 

establishing just (or at least decent) basic institutions, these great evils will eventually 

disappear.324  

I see at least two potential problems for my overall interpretation in this passage.  One is that it seems 

to present the LOP – or the Society of Peoples regulated by that Law – as grounded in the importance of 

eliminating the great evils listed.    The thought might be that the Society of Peoples isn’t founded on 

justice (the claims that peoples are recognized as having in virtue of their being reasonable and stable 

well-ordered political societies) as I would have it, but is rather really just a way for liberal peoples to 

eliminate the great evils.  I put off my full response to this reading of the passage to the following 
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chapter.  For now I will simply say that I see no need to go this far.  The great evils are eliminated within 

the Society of Liberal and Decent Peoples, but Rawls is concerned with more than just the elimination of 

the great evils.  He aims to articulate “an achievable social world that combines justice for all liberal and 

decent peoples in a Society of Peoples.”325 

The second problem is much more serious.  Recall (chapter 2) that, as I interpret Rawls, the official view 

starts with the liberal democratic case and develops principles specifically for that case.  Liberal 

democratic justice isn’t conceived as having universal application.  At the next stage, the international 

stage, again we start from the liberal democratic perspective but only to develop international 

principles, not principles of domestic justice for all societies.  These international principles will involve a 

conception of human rights, and so some principles of universal application for domestic societies, but 

these are distinct from liberal democratic rights.   This means that as I interpret the view that Rawls has 

developed, it does not hold that DHSs are unjust.   And I suspect that this aspect of my interpretation 

makes it easier – as a matter of interpretation – to not see the toleration of DHSs as importantly 

grounded in the “legitimacy” of their political institutions, and so which helps to distinguish my 

interpretation from some prominent interpretations.  Once DHSs are seen as officially “unjust” it is 

tempting, given that Rawls distinguishes between justice and legitimacy and holds that unjust 

institutions might be legitimate, to understand the case for the toleration of DHSs turning on their being 

legitimate.   

But the quoted passage may seem to threaten all this.  I start with the first main idea (2) and as it is 

specified by (3).  Here it may seem that Rawls is taking the position, or at least means to imply, that all 

non-liberal political institutions are unjust.  It is “political injustice” that causes the great evils, and Rawls 

indicates that by “political injustice” in (2) he means political injustice as this is defined by political 

liberalism, i.e. the family of liberal political conceptions.  Isn’t the idea here that all non-liberal political 

institutions are politically unjust and so, a fortiori, that decent non-liberal political institutions are unjust 

and hence that DHSs are unjust? 

I don’t interpret (2) and (3) this way.  First, it is important to point out that (2) and (3) certainly don’t 

explicitly state the all non-liberal political institutions are unjust.   Second, I don’t think that this is part of 

Rawls’s intended meaning either.   In clarifying that “political injustice” means “political injustice as 

defined by the family of liberal political conceptions”  Rawls is not indicating that all non-liberal political 

institutions are unjust, but rather revealing a fundamental presupposition of the Law of Peoples, a 

presupposition that motivates a Law of Peoples addressed to liberal citizens and developed from the 

perspective of all liberal democratic societies:   liberal democratic institutions are not the source of the 

great evils.  If liberal democratic institutions (or some version of them) were the source of the great 

evils, and granting that these great evils must be eliminated in any reasonable and rational social world, 

Rawls’s idea of developing a realistically utopian conception from the perspective of all liberal peoples 

would be undercut.    

                                                           
325 (Rawls, 1999, p. 6) 
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What about (4)?  Here things are a little more dicey for my interpretation.   First of all, as before, it 

should be noted that Rawls does not explicitly state that decent political institutions are unjust.    

Second, I don’t want to deny that in at least some sense (4) carries the suggestion that decent political 

institutions are unjust.  If the gravest forms of political injustice are eliminated by establishing “at least” 

decent political institutions, that may seem to suggest that decent political institutions are unjust, 

though not “gravely” so.   

I don’t think however, that this possible suggestion is in itself damaging to my interpretation.   My 

interpretation concerns the official view that Rawls develops and the stance that he actually takes.   And 

so my question about (4) is, granted that it carries some suggestion that decent political institutions are 

unjust, what is the intended meaning of (4)?   

This is a very close call.   As I understand it, the main purpose of (4) – i.e. in connection with (2) and (3) – 

is certainly not to indicate that decent institutions are unjust.  Like (2) and (3), (4) sets out a 

presupposition of Rawls’s attempt to develop a realistic utopia for liberal citizens via the idea of a 

Society of Peoples, a Society of Peoples containing liberal and decent peoples:   that once liberal and 

decent political institutions are established, the great evils will eventually disappear.   This can be true – 

this second main motivating idea can hold – whether or not decent institutions are unjust. 

Furthermore, while (4) certainly can be taken to suggest that decent institutions are unjust, it needn’t be 

taken that way.   The sentence is ambiguous.   Granted that the phrase “gravest forms of political 

injustice” implicates the existence too of less grave political injustice, the idea that these “gravest 

forms” are eliminated by “at least decent institutions” could mean either that this is all that decent 

institutions are able to do (in which case the implication would be that decent institutions are unjust) or 

it could mean that decent institutions do eliminate the gravest political injustices but where no stance is 

taken on the extent to which, if any, they might eliminate political injustice beyond this.  

So given this ambiguity, and given that Rawls is methodologically committed (Chapter 2) to not 

developing principles for the domestic case of non-liberal societies – “[the principles of justice for the 

basic structure of a liberal democratic society] do not apply to all subjects:  not to churches or 

universities, or even to the basic structure of all societies”326 – I don’t think it is safe to read (4) as 

expressing a commitment to the idea that decent political institutions are unjust. 
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Chapter 8:  Alternative Interpretations 
In this chapter I examine a number of alternative interpretations of Rawls’s position regarding the 

toleration of DHSs.    But, before doing so, it will be worthwhile to review some of the main aspects of 

my interpretation: 

Scope of liberal justice:  Rawls’s constructivist method is inherently conservative.  Neither the 

liberal principles of justice nor the liberal principle of legitimacy is developed to apply to the 

basic structure of non-liberal societies. 

Guiding idea:  Rawls develops the criteria for a DHS guided by the idea of a reasonable, stable 

(nearly) well-ordered political society, a political society understood as a system of social 

cooperation. 

Role of the criteria:  Rawls offers no argument that the criteria are sufficient to imply the idea of 

a reasonable, stable (nearly) well-ordered political society, but (given the resonance of the 

criteria with this idea) is reasonably confident– and so takes as established – that liberal peoples 

(and so their reasonable citizens) is would, on reflection, regard DHSs as EPMIGS given the 

resonance of the criteria with this idea.  

Justification:  The idea of a Society of Peoples including DHSs will be vindicated most fully if and 

when liberal peoples and DHSs accept and follow the LOP and regard one another as EPMIGS. 

The Criteria:   Criterion (2b) doesn’t require that a DHS’s political institutions generate a strong 

moral duty of compliance.  Acceptance is important (criterion 4), but it need only be “nearly” 

universal.  Stability must be a criterion (criterion 5) given the purposes of the Society of Peoples. 

The Grounds for Toleration:  The grounds for tolerating a DHS are all those that are available for 

tolerating a reasonable, stable, and (nearly) well-ordered political society.  Among these I 

emphasized the importance of respecting the reason of responsible adults individually and 

collectively who participate in and accept the basic organization of the society and want to be 

together with one another politically.  

The Role of Peace:  Promoting international peace is a necessary ground for toleration, but not 

the main ground.  Rawls is confident that liberal peoples would, on reflection, regard DHSs, 

should they come to exist, as deserving toleration as political societies.  

The Meaning of Toleration:  Members of the Society of Peoples cooperate with one another, are 

willing to assist one another, and participate together in international institutions.   Toleration is 

much more than non-interference or non-intervention.  
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Other Interpretations 

There are a number of other main interpretations of Rawls’s position regarding the toleration of DHSs.  

First, there are interpretations that emphasize the idea that DHSs are “legitimate.”327  Depending on 

how this is worked out, these views offer a different interpretation than I do of Rawls’s guiding idea, 

what the criteria are, and what the main grounds of toleration are.  These views also typically 

understand the meaning of toleration as mainly dealing with the requirement to not coercively interfere 

in or intervene in the affairs of a DHS and understand Rawls as having committed to the universality of 

liberal democratic institutions as a requirement of justice.  A second kind of interpretation emphasizes 

the idea that it would be unreasonable not tolerate DHSs.328   A third kind of interpretation emphasizes 

the idea that DHSs are agents willing to comply with the Law of Peoples, and so are owed a justification 

for the Law of Peoples.329  A fourth emphasizes the role of peace in Rawls’s view and importance of 

avoiding the “great evils.”  These views understand the structure of the grounds of toleration of DHSs 

fundamentally different from the way I do.330  Again here a main difference with my view is the way that 

these views understand the grounds for toleration.  A fifth kind of interpretation emphasizes that DHSs 

are collectively self-determining, so that a main ground for toleration is respect for the society’s capacity 

for self-governance or for its collective will as expressed through its political institutions.331    Some of 

these views share, more or less, my view of the grounds for toleration, but differ in how they 

understand (or don’t address) the role of the criteria and other parts of Rawls’s view.     

 

8.1 Legitimacy Interpretations 

I start with the kind of interpretation that has the most going for it as an alternative to my 

interpretation, interpretations according to which, in some sense, DHSs are “legitimate.”   There are a 

variety of possibilities here, and it is not always clear which of these possibilities is being worked out in 

the various interpretations others have offered.   I distinguish two possibilities.  One is that the criteria 

themselves require that the legal system of the society be “legitimate” in the sense of implying moral 

duties to obey the governing authority, and where criterion (2b) is taken to express this requirement.  

The second is that while the criteria themselves don’t require legitimacy, the idea of a well-ordered 

political society that guides Rawls in developing the criteria does include the idea that the legal system is 

“legitimate” in the sense of implying moral duties to obey the governing authority.     

I will not spend too much time on the 1st possibility.   While some interpreters do suggest that legitimacy 

is one of the criteria, they all recognize in the end – though they don’t quite put it this way – that 

legitimacy can’t be one of the criteria.  In effect these interpretations take (2b) out of the 

operationalizing criteria, and see Rawls as guided by (2b) in developing the other domestic criteria – (2a) 

protection of basic human rights in accordance with a common good conception of justice, (2c) sincere 
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official belief that the legal system implements the common good conception, (3) the decent 

consultation hierarchy, (4) near universal acceptance and the (5) stability and well-functioning of the 

legal system.   They claim that these other criteria imply domestic legitimacy, and that, in conjunction 

with criterion (1), the international reasonableness requirement, imply that a political society is entitled 

to toleration.  

Furthermore, I wouldn’t say that I have I knockdown argument for the idea that, in being guided by the 

idea of a well-ordered political society in laying out the criteria, Rawls doesn’t have in mind that all well-

ordered political societies are political societies whose domestic legal systems are legitimate.  But, there 

are reasons for not attributing this view to Rawls.   One, and most straightforwardly, Rawls never says 

that the domestic legal systems of a DHS are legitimate.  Of course there is (2b) which states the 

requirement that the legal system of a DHS be such as to impose bona fide moral duties and obligations 

on all persons.  But I have given a defensible interpretation of this according to which (2b) doesn’t state 

the requirement that the legal system be legitimate.   Two, as I have indicated, these interpretations all 

give a special role to (2b) amongst the criteria.  They in effect take (2b) out of the criteria, and see it as 

part of the idea of a well-ordered political society that Rawls is attempting to operationalize.  My 

interpretation doesn’t do this.  It leaves (2b) where it is, and sees it as key for establishing that the 

members of a DHS are responsible, and so that it is possible to interpret the political society as a system 

of social cooperation.  Three, I see Rawls as fundamentally opposed, methodologically, to trying to work 

out either a theory of justice for a DHS or a theory of legitimacy for a DHS.   Toleration does require that 

we be able to understand the political society as a system of social cooperation amongst persons, but 

this doesn’t require that we understand the members of these societies as having a moral duty to obey 

the laws of their society.  We might be uncertain about that, or reluctant to say that, even where we can 

view the society as a system of social cooperation, insofar as all members of the society are treated as 

responsible persons and all, or nearly all, accept the political society’s organization.   Four, the case for 

the toleration of a well-ordered political society that Rawls does lay out – and he says very little about 

this – doesn’t really ring with the kind of case that is suggested by legitimacy interpretations.   On these 

interpretations the idea seems to be that all the persons in the society have a moral duty to obey the 

law of their society, and so liberal peoples must not interfere with their discharge of these duties.  But 

Rawls doesn’t lay out the case for toleration this way.  The case seems to be more along the lines that a 

decent people has a sense of self-respect as a people (its members individually and collectively identify 

with the society and it history and achievements) and want to be treated as an international equal (its 

members demand this individually and collectively), and that, accordingly, liberal peoples have good 

reason to respect the society.  The case for toleration that Rawls makes sounds more like a case for 

respecting the will of the political society, and not like a case grounded in the fact that the members of 

the society have a moral duty to obey its laws.332 

                                                           
332  See (Rawls, 1999, p. 70):  “a people sincerely a affirming a non-liberal idea of justice may still reasonably think 

its society should be treated equally in a reasonably just society of peoples.”  Here the idea seems to be “respect 

us because this is what we want” not “we should respect the society because its members are obligated to obey 

the laws.”    See also (Rawls, 1999, pp. 61-2) where the emphasis is on respecting the society, and so on the society 

as an agent, and its members as implicated in this agency.  
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That said, I wouldn’t deny that the kind of case for toleration that I have emphasized – respect for the 

reason of the members of the society as implicated in and through the political institutions of the 

society – might not, on some theory of legitimacy, imply that the members of the society have a moral 

duty to obey the law.    One might say that, if the political institutions really do implicate the reason of 

the members of the society – in being inclusive, in being endorsed by nearly all of them, as reflecting the 

desire of nearly all of them to be together politically – and does this over time as a well-functioning and 

stable political society, that the members of the political society do have a moral duty to obey the 

society.  That is, under those conditions, one might hold the view that the members – all the members, 

even the disaffected members – have a moral duty to obey the governing authority, owed to the 

governing authority as sufficiently embodying the reason of all, so that the governing authority has the 

moral right to rule.333  

But it is precisely this view – plausible or not – that I don’t think Rawls wants to commit to.   That is to 

say, as I understand the case for toleration, it proceeds forward from the idea that the political 

institutions implicate the reason of its members in a way that grounds the interpretation of the society 

as a system of social cooperation, and steers clear of whether the members of the society do have a 

more or less strong moral duty, owed to the governing authority, as having the moral right to rule.  

And finally, I should say, even if Rawls is committed to the idea that the governments of the members of 

the Society of Peoples must have the moral right to rule – perhaps I have misread the case for toleration 

– I would consider this a more or less friendly amendment to my interpretation.    This wouldn’t touch 

much of what I have emphasized in the dissertation, the overall structure of Rawls’s argument, that 

Rawls doesn’t argue that the criteria are complete but is rather is simply reasonably confident that 

liberal peoples would regard DHSs as EPMIGS (but now construed as legitimate in the sense of bearing 

the moral right to rule), the meaning of toleration, and much else.  

8.1.1 Bernstein 

I now discuss some of the particular “legitimacy” interpretations of Rawls’s position.   Alyssa Bernstein 

starts from the idea that as Rawls understands a member of the Society of Peoples, it is a “well-ordered 

society under a legitimate government,”334 but I am not entirely sure how to understand what she 

means.  By “legitimacy” she clearly does mean that members of the society have a moral duty to obey 

law.335  But it is not obvious whether she understands this moral duty as owed to the governing 

authority as such, or whether the governing authority merely has the capacity to (and does) impose 

moral duties.336   My sense is that it is something more along the former lines – a moral duty owed to 

the governing authority as such – since the moral duty to obey is grounded, at least in part, in a 

“reciprocal relationship” between rulers and those ruled.337   And it is also unclear how she understands 
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335 (Bernstein A. R., 2007, p. 90) 
336 (Christiano T. , Spring 2013, pp. 5-11) 
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the idea of a “well-ordered” political society in this context.  She doesn’t emphasize the idea that 

members of well-ordered political society all accept, or nearly all accept, the conception of justice that 

regulates the society.  And, at some points it seems that for her the fundamental issue for membership 

in the Society of Peoples is simply whether or not a political society is legitimate.  If it is legitimate, then 

it is well-ordered in the relevant sense.  This would be compatible with recognizing some role for 

“acceptance” of a political society’s institutions in determining its legitimacy – e.g. that its political 

institutions be at least generally accepted by its members.  Bernstein doesn’t mention an acceptance 

condition as one of the requirements for “legitimacy” on Rawls’s view, but presumably she is committed 

to some condition of this sort (though certainly not a “universal” acceptance condition).   

So, this is how I will understand Bernstein’s interpretation of the member peoples of the Society of 

Peoples.  They are domestically legitimate in the sense that their legal system is such that members of 

the society have a moral duty to obey the governing authority, which moral duty is owed to the 

governing authority, and where the ground of this duty probably includes some kind of “acceptance” 

condition.    One thing to notice here is that, as is characteristic of the legitimacy interpretations, they 

see criterion (2b) as the key idea for defining membership in the Society of Peoples, and interpret (2b) as 

the requirement that the legal system impose moral duties of obedience owed to the governing 

authority.   

From that starting point, Bernstein proceeds to reconstruct Rawls’s position from various “elliptical” 

passages via a “top down” argument “addressed to liberals” and a “bottom up” argument “addressed to 

non-liberals.”338  The bottom up argument is that in order for a political society to be “legitimate,” 

officials in the society must be able to make a good faith claim that the society is governed by a common 

good conception of justice in which the fundamental interests of each person (as understood by the 

conception but where this understanding is consistent with recognizing each member of the society as 

human beings and as a moral person) are secured and where the society is in fact governed in 

accordance with this conception.339  These requirements imply, in turn, that Rawls’s list of basic human 

rights and Soper’s “right of discourse” are implemented in a DHS.   

An interesting feature of this “bottom up” argument, addressed to non-liberals, is that Bernstein intends 

it as an “at least” argument.   Her idea is that there is no way for non-liberals to “reasonably reject” such 

requirements as implications of “legitimacy”340 and where the idea seems to be that any “morally 

defensible” political society must be able to claim legitimacy.341  But, granted that these requirements 

are implications of legitimacy – or at least of a claim to legitimacy that can’t be “reasonably rejected” – 

are these the only requirements there are?   

Bernstein offers two “top-down” arguments – in her reconstruction -- that may address the concern of 

completeness.  The first is a “Kantian” argument that she gestures to and where I suspect she is 

motivated by Kant’s idea that “states have internally a legal constitution and hence [their citizens] have 
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outgrown the coercion of others” – and where by “states” Kant contemplates both “republican” and 

non-republican forms of government.342   But as Bernstein doesn’t actually develop this argument, I will 

leave it aside. 

The second “top down” argument is quite complicated.  Here the argument is “addressed to liberals” 

and operates under the constraints of public reason.  This is because the question of international 

toleration is a “fundamental political question” involving the exercise of coercion and accordingly all 

justification must be by “sound argument proceeding by clearly valid inferences from premises which, 

whether empirical or non-empirical, are clearly relevant and minimally controversial.”343  The argument 

also operates under the presumption that states should respect the sovereignty of other states since 

this is necessary for giving adequate expression to the value of popular sovereignty.   With this 

constraint and presumption in place, Bernstein then attempts to show that certain “top-down” 

arguments that only “procedurally democratic” societies are legitimate violate the constraints of public 

reason.   Any such argument could require no more than that a political society show “minimal respect 

for justice” – that a society “have the kind of political structure as well as the kind of civil society that are 

necessary if the citizens are to be free to publicly express their disagreements with the government on 

matters of justice and to claim what they take to be their rights, and if these conflicts are to be settled 

peacefully and fairly” and that basic “human rights” be protected.   And there is no non-question 

begging argument that only procedurally democratic political societies do this.344  Arguments from the 

connection between human flourishing and liberal political institutions are also controversial.345  On the 

other hand, Rawls has offered both “conceptual and intuitive” arguments that the “minimal respect for 

justice” condition can be satisfied by non-liberal societies.346   The “intuitive” argument is the example of 

Kazanistan which “intuitively” meets the minimal respect for justice condition.  I am not entirely sure 

what the “conceptual argument” is but I will assume that it is simply the idea that the minimum respect 

for justice condition doesn’t entail, at least not conceptually, that a qualifying society be a liberal 

democratic society. 

The connection between the “bottom up” and “top down” arguments is then, I think, something like the 

following.  The bottom up arguments establish no society “reasonably” claiming legitimacy could violate 

basic human rights and not have at least institutions like a consultation hierarchy.   The top down 

arguments establish that the minimal respect for justice condition is all that liberal citizens can 

“reasonably” demand of one another in developing criteria for the domestic legitimacy of members of 

the Society of Peoples, and while there are no “reasonable” arguments interpreting this condition that 

require liberal democratic institutions, there are “reasonable” – intuitive and conceptual – arguments 

for the idea that some non-liberal societies satisfy this condition.  Kazanistan satisfies the condition and 

only protects basic human rights (Rawls’s list) and has a decent consultation hierarchy.   And so, pulling 
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contemplated coercion of non-liberal societies by liberal societies, or the coercion of liberal citizens by liberal 

societies that would be implicated in any such coercion, or both.  
344 (Bernstein A. R., 2006, p. 288) 
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the bottom up and top down arguments together, the “at least” conditions of the bottom up argument 

have also been validated as “at most” conditions by the arguments meeting the constraints of public 

reason operating in the top level argument.347   And it is on this basis, I take it, that Bernstein claims 

that, “according to Rawls, such a society [meeting the bottom level conditions] is entitled to the same 

basic rights as liberal-democratic societies claim for themselves vis-a-vis other states.”348   

Before saying something about Bernstein’s interpretation qua interpretation, it will be worthwhile to 

first examine the view she has reconstructed on its merits.  One aspect of it that seems problematic is 

the idea that while no arguments for anything stronger than the “minimal respect for justice condition” 

(or for a stronger interpretation of this condition) pass the “public reason” test, Rawls’s intuitive 

argument does pass the test.  Isn’t this also – quite aside from its correctness or incorrectness – also a 

controversial argument?  For example couldn’t it be argued plausibly – not to say correctly or incorrectly 

– that the example shows precisely nothing insofar as the example is imaginary, only half-worked out, 

and leaves unanswered important questions about the society?    Bernstein is trying to interpret and 

defend Rawls’s view, but I don’t see how the defense can be made out if this is what the position comes 

to, an analysis of what can and can’t be reasonably rejected.  

Another at least strange, if not problematic, aspect of the interpretation is that while it starts with the 

idea that members of the Society of Peoples must have legitimate governments (and so political 

societies whose members have a moral duty to obey the governing authority owed to the governing 

authority), the constraints of public reason that limit acceptable “top down” argument as to the criteria 

must have the result that, for many if not most reasonable citizens, the criteria arrived at don’t imply a 

moral duty to obey in this sense.    

As for the merits of Bernstein’s interpretation as an interpretation, I think the main difficulty with it is its 

way of understanding the case for toleration of DHSs as grounded in the limitations implied by the idea 

of public reason.349  And one source of this difficulty, I suspect, is the attempt to look for an argument 

that the criteria do imply the idea of a well-ordered political society.  On my interpretation, Rawls simply 

doesn’t offer an argument, but is confident that the vast majority of reasonable citizens would come to 

that view.  On Bernstein’s interpretation, the idea is that any other criteria for membership in the 

Society of Peoples would violate constraints of public reason and that the criteria offered do satisfy 

these constraints.  But does this really capture the spirit behind Rawls’s presentation of the criteria?  

Rawls develops the criteria, sets them out, and asks the reader:  what do you think? Is this society 

acceptable – (on my interpretation: “Do you regard it as system of social cooperation?”) – or not?  He 

doesn’t present the case for toleration in terms of the requirement to take care not to violate the 

requirements of public reason: 

“This account of decency [the criteria], like that of reasonableness, is developed by setting out 

various criteria and explaining their meaning.  The reader has to judge whether a decent people, 

as given by the criteria, is to be tolerated and accepted as a member in good standing of the 
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349 David Reidy offers a similar reconstruction, see 8.2.   
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Society of Peoples.  It is my conjecture that most reasonable citizens of a liberal society will find 

peoples who meet these criteria acceptable as peoples in good standing.  Not all reasonable 

persons will, certainly, yet most will.”350 

So, contra Bernstein, I think it best not to view Rawls as committed to justifying the toleration of DHSs 

on the grounds that they meet the only criteria which satisfy the constraints of public reason.  Rather 

Rawls simply offers the criteria and is reasonably confident that most liberal citizens would accept them 

too.  

But one aspect of Bernstein’s interpretation that may have some merit, and which differs from my 

interpretation, is the idea that members of the Society of Peoples must have domestic legitimacy. As I 

argued in the introduction to this chapter, I don’t think that is the best way to interpret how Rawls 

actually proceeds in LOP and doesn’t reflect the case actually he makes for tolerating the well-ordered 

political societies that are members of the Society of Peoples.   But given that the members of the 

Society of Peoples participate in international institutions together and where these international 

institutions are understood as part of the framework of the Society of Peoples, Rawls may be forced 

towards the idea that member peoples have legitimate domestic institutions.  I consider this issue in the 

final chapter.  

8.1.2 Reidy 

Another interpretation in the legitimacy vein is presented by David Reidy.  Reidy’s initial interpretation 

of Rawls’s position worked along somewhat different lines, emphasizing primarily that DHSs are 

reasonable “corporate moral agents” entitled to justification for international principles to be applied to 

them, Rawls’s commitment to a “liberalism of freedom” and so to developing international principles 

through a “common human reason,” and the idea that “liberal citizenship” has no toehold in the 

political culture of a DHS (with the implication that principles requiring liberal democracy might be 

reasonably rejected by a DHS).351  

The natural duty of justice argument 

Reidy never drops the “liberalism of freedom” argument, but in later works develops an argument for 

the toleration of DHSs that emphasizes the legitimacy of their political institutions.    In this argument, 

the criteria for a DHS – the protection of basic human rights, the realization of a common good idea of 

justice, the decent consultation hierarchy, and at least general acceptance of these institutions – imply 

that the members of a DHS have a prima facie moral duty to comply with the law and to improve and 

perfect the law, a moral duty they owe to one another.352   As it were, we recognize that the natural 

duty of justice (a duty that all persons have) implies, in the context indicated, that members of a DHS 

have the prima facie duties to comply with and perfect the law.  And then the idea is that, since a DHS is 

legitimate in this sense, it is “consistent” with a basic “liberal democratic commitment to respect all 
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human beings a reasonable and rational” to tolerate a DHS and “perhaps even required” to tolerate a 

DHS.353   

What is the basic argument is here?   I see two possibilities.  One is the idea that the governing authority 

of a DHS has a fairly robust moral right to rule.  The consultation hierarchy and connected institutions 

imply that “there is reciprocity in reason-giving between ruler and ruled.”354  Then, together with the 

idea that members at least generally accept the de facto authority of the rulers and that the exercise of 

this authority doesn’t violate certain “basic moral criteria” (i.e. basic human rights), the idea is that the 

governing authority exercises a “public reason,” a reason that “both recognizes and answers to the 

reason of all subject to and engaged in social cooperation.”355  It is in this sense that the government of a 

DHS carries “genuine political authority.”  The other possibility is that moral right to rule isn’t very 

robust, but rather quite weak.  The natural duty of justice implies, in the context envisaged, only that 

members have a weak moral duty (or simply a moral reason) to comply with the governing authority.  

The governing authority has genuine, but quite weak political authority.  

As between these possibilities – weak and strong political authority – I’m not sure which one Reidy 

wants to go with.   He is at pains to emphasize that the moral duties in question are only prima facie and 

that what the members of a DHS are “ultima facie” to do – whether to comply, seek change through 

established channels, resist, or revolt – is going to be determined by the particular features of their 

complex situation.356  Reidy doesn’t go into the details here, but it seems like what he may have in mind 

is not moral duties to obey (owed to the governing authority as expressing the reason of all), but simply 

a moral reason – of perhaps some moderate strength – to go along.   This is in part because he holds 

that all members of a DHS do have, as implied by the natural duty of justice, a moral duty to realize 

liberal democratic institutions amongst themselves (these institutions being requirements of justice).  

But once the natural duty of justice is understood this way – as a requirement to establish liberal 

democratic institutions – it becomes less clear how to understand whatever moral reason there is to 

comply with the governing authority of a DHS as a moral duty.  And it is in part too because Soper’s 

account of “political obligation,” which informs all of the “legitimacy” interpretations, is an account of 

the moral reason generated by the good faith attempt to govern in a way advances the good of each 

and all, which moral reason it may not make sense to classify as a “moral duty,” as Soper recognizes, but 

the existence of which is sufficient to distinguish mere coercion, the case of the highway robber, from 

any legal system properly so called.   Soper’s account, Reidy’s idea that the natural duty of justice 

requires the establishment of liberal democratic justice, and Reidy’s emphasis on the “prima facie” 

nature of the moral duties in question all point to the idea that the political authority of a DHS, as 

envisioned in the argument, is quite weak, perhaps not really generating moral duties in the members of 

a DHS but only some kind moral reason to comply with the law.  
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The problem with the “weak political authority” interpretation of Reidy’s argument is that it probably 

isn’t up to the task of generating an argument for the toleration of DHSs.   It’s not obvious that if 

members only have some kind of moral reason to comply with the governing authority, but also a moral 

duty to establish liberal democratic institutions (and where this duty is regulative of the natural duty of 

justice) that toleration of a DHS will be morally warranted, much less morally required.  To make this 

requirement out we would need a much fuller account of all the moral reasons in play and some way to 

combine them into an overall assessment of how to deal with DHSs.   

Given this problem, I think it is best to interpret Reidy’s argument as relying on a moral right to rule in a 

rather robust sense, in a sense that goes well-beyond the moral reason that would be generated by 

Soper’s “degree of moral respect... …however slight.”357  This of course fits with Reidy’s characterization 

of a DHS as having “genuine political authority,” and his idea that the moral duty to comply is owed to 

all members of society, and where the basis of the duty is that the governing authority is a “public 

reason.” 

Here though the question will be:  do the criteria imply this?  Does the governing authority of a DHS 

carry a robust moral right to rule?   Reidy needs the criteria to imply more than weak political authority, 

but it is far from obvious they do imply the required strong political authority.  And he anticipates the 

objection:  some will “reasonably” deny that a DHS “realizes meaningful… …political participation rights 

for all its members [and] so [deny] that the political authority exercised by its rules is plausibly regarded 

as the authority of the people’s public reason.”358 

Reidy’s response to this objection is striking and bears some resemblance to Bernstein’s handling of the 

“top down” case for the criteria.   Instead of challenging the objection on its merits, his reply is that, 

“surely it is not unreasonable to hold, as Rawls apparently does, that the natural duty of justice is 

triggered in the context of a decent people.”359   Reasonable liberal citizens will recognize that whether 

the natural duty of justice is triggered in a DHS in the relevant sense – i.e. whether the governing 

authority of a DHS possesses a robust moral right to rule – is the subject of “reasonable disagreement” 

and so will agree that “it would be unreasonable when seeking to identify the principles that ought to 

govern the foreign policy of the liberal democratic peoples to which they belong to stipulate that the 

natural duty of justice is triggered only within a legitimate liberal democracy.”360 

It is hard to know what to make of this argument.  The issue on the table is whether DHSs are to be 

tolerated, not whether there might be some other criteria, for another kind of non-liberal society, but 

whose governing authority might possess a robust moral right to rule.   As Rawls presents the dialectic, 

in order to extend the idea of the social contract, the burden is on him to specify a non-liberal kind of 

society that merits (or would be regarded by liberal peoples on reflection as meriting) EPMIGS status.361    
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So, it is unclear what Reidy’s concern with “stipulation” is.   Those who deny that a DHS would have a 

robust moral right to rule aren’t stipulating anything about other kinds of non-liberal societies.  They are 

responding to the issue in exactly the way that Rawls has framed it.  Rawls is not content to base the 

case for extending the idea of the social contract to well-ordered non-liberal political societies on the 

possibility that a hitherto unspecified non-liberal society might possess a robust moral right to rule.  

Another problem for the argument, both as a matter of interpretation and in its own right, is the appeal 

to the idea of “reasonable disagreement.”   First, taking the argument on its own terms, it seems that 

the cases for and against the criteria as grounding a robust moral right to rule are symmetrical.   Why, 

then, should this kind of disagreement about the criteria have any positive implications for the 

toleration of DHSs or some other kind of non-liberal political society?   

Second, as a matter of interpretation, my sense is that Reidy is misunderstanding the structure of 

political liberalism and the role of “reasonable disagreement” within that structure.  For Rawls there are 

two kinds of reasonable disagreement, reasonable political disagreement and reasonable 

comprehensive doctrinal disagreement.  Given that reasonable comprehensive doctrinal agreement is 

pervasive, a liberal conception of justice must be constructed from political ideas latent in the public 

political culture, but where there will be reasonable political disagreement – the family of liberal 

political conceptions – about the substance of this conception. Comprehensive doctrines are politically 

unreasonable to the extent that they reject this family.   Now, Reidy can’t be thinking that disagreement 

about the criteria (and whether they imply a robust moral right to rule) is a case of reasonable political 

disagreement because, in that case, both options would underwrite live reasonable foreign policy 

options. He must be assimilating this disagreement to the domestic case of reasonable comprehensive 

doctrinal disagreement.  But it is not clear how the assimilation is supposed to go.  As Rawls develops 

the argument in the domestic case, reasonable comprehensive doctrinal disagreement is the impetus 

for developing a specifically political conception of justice.   But, in developing his argument, Reidy 

doesn’t, upon the identification of the “reasonable disagreement,” move to, as it were, “neutral 

ground.”  Rather the conclusion of the argument seems to be simply that the view which rejects the 

robust moral right to rule loses out.     This is not to say that, as I understand Rawls’s view, the 

appropriate thing to do in this case would be to “move to neutral ground.”    As I understand the criteria 

– given their role in constituting the Society of Peoples – disagreement about them is neither reasonable 

comprehensive doctrinal disagreement, nor reasonable political disagreement.  With the criteria Rawls 

is attempting to extend a liberal political conception to the international case.  The criteria definitely 

aren’t conceived as part of the subject of reasonable comprehensive doctrinal disagreement.   On the 

other hand, nor can disagreement about them be conceived as a normal case of reasonable political 

disagreement.  The criteria are offered as a way to define the parameters of the Society of Peoples.362  

Now one thing that I think Reidy is correct about – and which really comes through in his later 

commentary – is that it is hard to find in Rawls or to generate an argument for the toleration of DHSs 

that “can’t be reasonably rejected.”363   In my interpretation this is reflected by the idea that Rawls 
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simply lays out the criteria and hopes – with reasonable confidence – that the vast majority of 

reasonable liberal citizens would find DHSs acceptable as EPMIGS on reflection.  Some of these may 

even regard the governing authority of a DHS as having a robust moral right to rule.  My interpretation 

doesn’t rule that out.  As it were the view that Reidy develops – the “not unreasonable” view that the 

governing authority of a DHS would possess a robust moral right to rule – is one of the ways a citizen 

might come to regard a DHS as an EPMIGS.     Reidy, by contrast, hopes to establish that the very fact of 

reasonable disagreement about the criteria is the key to their justification!  So long as it is at least 

“reasonable” to think that the criteria support a robust moral right to rule, the criteria are vindicated.  

As I have argued above, this is the wrong way to think about the significance of disagreement about the 

criteria. 

8.1.3 Wenar 

Leif Wenar also offers what might be termed a “legitimacy” of the toleration of DHSs, but I am unsure 

exactly how to characterize the argument.  He discusses the issue in three articles and in each case the 

formulation is somewhat different.364  And, in each case it is somewhat unclear what he means in 

describing the basic structure of a DHS as “legitimate.”  One tricky aspect of “legitimacy” is that it can 

operate from a variety of perspectives.   The ordinary members of a DHS might regard its basic structure 

as legitimate, as might the officials of a DHS.   In these cases, I assume that the idea of “legitimacy” 

would mean something like the idea that the governing authority has a moral right to rule. Of course 

both the governing authority and the ordinary members might be wrong about this – and we can 

imagine some officials and ordinary members having reservations about the moral right to rule – but I 

will assume that this is what “legitimacy” would mean from these perspectives.   

The more difficult perspective to get a handle on is the idea of “legitimacy” as applied by “outsiders” 

(liberal peoples) to the basic structure of a DHS.    I take it that this is the idea of “legitimacy” Wenar is 

focusing on.365   There are a variety of possibilities here.  One is that by “legitimacy” we mean exactly 

what the officials and members of a DHS mean:  that the governing authority possesses the moral right 

to rule.  Or we might mean something weaker, not that the governing authority has a moral right to rule, 

but that the exercise of coercive power in the society is at least “acceptable” in some sense. 

I think Wenar has something like the latter in mind.366  But in what sense, then, is the exercise of 

coercive power acceptable?  Wenar seems to proceed as follows.  Rawls recognizes that there is a limit 

on the “acceptable use” of political power in the liberal democratic case:  that this exercise be justifiable 

to each citizen as reasonable and rational, and free and equal, and so be exercised in accordance with a 

constitution that be justifiable to each citizen as reasonable and rational, free and equal.    Similarly, 

then, Wenar wants to say, Rawls holds that there is a limit on the “acceptable use” of political power in 

the non-liberal case:  that this exercise be justifiable to members of the society as “decent and rational,” 

and so exercised in accordance with a basic structure that is justifiable to each member as decent and 
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rational.  Wenar doesn’t put it this way, but the idea may be that only when political power is exercised 

in a way that is so justifiable are those subject to political power properly respected as persons. 

This raises a number of questions.   What are the implications of political power being “justifiable” in 

this sense?  As I have framed it, this is a necessary condition on the exercise of political power showing 

proper respect for persons.  But is it also sufficient for properly respecting persons in the society?    And, 

if so, in what way and with what implications?  Does being “justifiable” in this sense imply that the 

members of society have a moral duty to comply with the law – so that, in the end, the idea that the 

exercise of political power in a foreign society be “legitimate” and so “acceptable” in the sense of 

“justifiable to each member of the society” implies a formidable moral right to rule for the governing 

authority?  Wenar doesn’t answer these questions.   So, I will put aside for now the exact normative 

significance of the “legitimacy” of the exercise of political power, the normative significance of “being 

justifiable to each,” on Wenar’s view.   

Difficulties for Wenar’s interpretation arise once we consider his account of legitimacy.   As Wenar puts 

it there are four basic conditions that any legitimate domestic political structure must meet:  the 

protection of basic human rights, the imposition of bona fide legal duties, that the legal system be 

conscientiously administered, and that members of the society have a meaningful political role.367   

Provided that a political society does at least these things, the other requirement for “legitimacy” is that 

the basic organization of the society (through which coercion is exercised) be acceptable to all members 

of the society either as reasonable (for the case of a liberal political society) or as decent.368   Together 

these two conditions state Rawls’s “fundamental norm of legitimacy,” the norm that defines legitimacy 

both for liberal societies and for decent societies.369  

The difficulty is this.  Wenar suggests that the second requirement – the requirement to find principles 

justifiable to all members of the society as either reasonable or decent -- “may” be relatively easy to for 

a DHS to satisfy since the members of a DHS “may, for example, adhere to the same religion.”  I have my 

doubts about whether satisfying the condition would be very easy even in that case, but the harder case 

– and the more relevant case given that Rawls counts “liberty of conscience” and “freedom of religion” 

as a basic human rights – is the case where the members of a DHS don’t adhere to the same religion.  

How will the condition be satisfied in that case?  We might imagine some difficulty here since the basic 

organization of a DHS is tilted, or at least may be tilted and is tilted in the case of “Kazanistan” in a way 

that favors some group in the society.  In the case of Kazanistan, religious minorities are excluded from 

the highest office and the aims of the political society, pursued in accordance with a common good 

conception of justice that protects the religious liberties of minorities, are more congenial to the 

politically dominant religion than to the religious minorities.   It is easy to imagine some members of 

these minority religious groups objecting to the basic organization of the society:  this basic organization 

isn’t justifiable to us.  
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How does Rawls, on Wenar’s account, handle this while preserving the “legitimacy” of the DHSs?  

Wenar’s move here is to define a “decent person” as one who would accept as appropriate any 

domestic basic structure that satisfies the first requirement (basic human rights, the imposition of bona 

fide legal duties, etc.):  “Any national basic structure that meets these conditions will be acceptable to all 

decent persons.”370   The imagined religious minority – while perhaps willing to accept some 

arrangements satisfying the first requirement, or perhaps willing to accept any reasonable (liberal) 

arrangement – does not undermine the “legitimacy” of the DHS, on Wenar’s account, because the 

legitimacy of a DHS depends on its basic structure being justifiable only to all decent persons, and the 

objecting religious minority don’t count as reasonable.  

Now, I take it that it is just this kind of thing that Rawls doesn’t want to commit to, an account which 

says:  the basic structure of a DHS is legitimate because its structure of authority is justifiable to decent 

persons and where by “decent person” I mean persons willing to accept any political arrangement that 

basic human rights, imposes bona fide legal duties, etc.    In this case what work is the idea of 

“legitimacy” really doing?  Why not just say instead (as my account does) that since responsible adults 

are accepting the arrangements, or to the extent that they are, the political institutions reflect the will of 

the members of the society, and that this is an important reason -- granted that there may be 

countervailing reasons – to respect the political society?    Putting the case this way doesn’t bog Rawls’s 

view down with the controversial claim that the basic structures of DHSs are “legitimate.” 

Of course a lot here depends on what “legitimate” means.  If it means that all those subjected to 

political power are properly respected as persons in the sense that that the exercise of political power is 

justifiable to each person, then the interpretation faces the danger just canvassed.   If it means that the 

governing authority has a moral right to rule, then, while it may be plausible to hold the view that the 

governing authority carries this right, notwithstanding some level of dissidence in the society, this is 

again a highly controversial view.   I would be reluctant to attribute it to Rawls and Wenar doesn’t 

provide much interpretive reason to do so.   

Another view, at least in the neighborhood of Wenar’s account, is that the basic structure of a DHS is 

“legitimate” in the sense that, given what the members of the society are disposed to accept and reject 

politically, it at least approximates the ideal represented by legitimacy in the sense of political structures 

justifiable to each person.371  The basic political structures aren’t justifiable to each person, but no 

political structure could be justifiable to each person, given the configuration of political outlooks in a 

DHS.    

This view has some merit.  There is some merit to the suggestion that, putting aside whether a DHS has 

a moral right to rule or has a political structures that are “justifiable to each person,” at least one good 

thing about a DHS is that its basic structure is accepted by most persons in the political society.   I have 

accommodated this idea in my account of the criteria by requiring that the political institutions of a DHS 

be accepted by all, or nearly all, adults in the society.   But, I would hesitate to connect “legitimacy” in 
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this sense with Rawls’s account of liberal political legitimacy, as instances of some overarching principle.  

As I understand the liberal principle of political legitimacy, it is developed entirely as an articulation of 

the ideal of liberal democratic citizenship.  It stands on its own. And, having developed this principle 

Rawls does not go on to ask – for a non-liberal context – what does legitimacy mean for that kind of 

society.  Of course liberal peoples are going to be concerned about how to evaluate the exercise of 

political power in a non-liberal society, and so it will be important to assure ourselves that at least most 

members of the society accept it and that this acceptance is widespread, so that the political society is 

“legitimate” in at least this sense.   But it is possible to reflect this concern in interpreting Rawls without 

presenting his view as committed to the idea that the governing authority of a DHS has a robust moral 

right to rule.  

8.1.4 Mandle 

The last “legitimacy” interpretation I will discuss is developed by Jon Mandle.   This interpretation is 

instructive for how it handles the question of disagreement about the legitimacy of the basic structure 

of a DHS.    

According to Mandle, in LOP Rawls develops a theory of legitimacy for the basic structure of a political 

society.   The basic structure is legitimate when it protects basic human rights (a substantive condition), 

provides for members a meaningful political role (a procedural condition), and has widespread support 

(an acceptance condition).372   Furthermore, the procedural condition doesn’t require democracy but 

can be satisfied by consultation hierarchy.373   Then the idea is that, when these conditions are met – 

possibly by a non-liberal society with its consultation hierarchy – the members of the society have a 

moral duty to obey the laws of the society.374   The basic reason for this is that – according to the theory 

Rawls has developed -- when these 3 conditions are met, the law of the society is an “expression of the 

will of the [members] as a corporate body.”375 In other words, given the constitutional structure of the 

society and its widespread acceptance, the governing authority has a moral right to rule.  Members of 

the society have a moral duty to obey the laws because the reason of each is implicated in the making of 

law, a large majority of persons in the society support the law, and because the law respects basic 

human rights.376 

What is interesting about Mandle’s account, in relation to my account, is that we both understand at 

least one basic ground for toleration of a DHS roughly similarly – that through the political institutions of 

the society the will of the society is expressed.  In my interpretation this is the idea that the political 

institutions implicate the reason of the responsible adult members of the society, individually and 

collectively (see section 4.4).   But what I don’t do, and Mandle does, is attribute to Rawls the theory of 
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legitimacy according to which the members of a DHS have a moral duty to obey the law owed to the 

governing authority as expressing the will of its members.  On Mandle’s interpretation, a DHS is one 

instance of a general theory of legitimacy to which Rawls is committed.377 

But why attribute this theory to Rawls?  He doesn’t officially committed to this theory.  Mandle sees 

such a commitment, I gather, from criterion (2b) – that the legal system of a society be such as to 

impose bona fide moral duties and obligations – but I have argued (chapter 5) that the criterion isn’t 

best interpreted as stating that the political institutions generate a moral duty to comply with the law, 

owed to the governing authority.  It is because Mandle sees (2b) this way that he attributes to Rawls’s 

both the general theory of legitimacy and the idea that a DHS is an instance of the theory.   

Furthermore, as Mandle recognizes, the general theory of legitimacy (and the idea that a DHS comes 

under the theory) isn’t necessary for making the case for the toleration of DHSs.   As Mandle sets up the 

dialectic, even if Rawls is wrong – so that members of a DHS don’t have a moral duty of obedience – the 

case for toleration would still go through since its political institutions would still express the will of the 

society.  And so there would still be a moral duty for liberal peoples to not “interfere” with the political 

institutions of a DHS. 

Now, Mandle doesn’t say much about what the grounds for this moral duty of non-interference would 

be.  In his brief statement of the moral duty and its grounds, his idea is that it would not be 

“inappropriate” for foreigners (liberal peoples) to be excluded from the political processes of a society 

when all persons in the society are included in those processes and are bound (legally) by those 

processes in a way that foreigners aren’t.378   This raises many questions.  One, does saying that 

interference would be “inappropriate” identify a moral duty of non-interference?   Two, is this a full 

statement of the ground for the duty?  Presumably not, presumably the protection of basic human 

rights and widespread acceptance are still in play, but Mandle doesn’t mention these here.  Three, is a 

duty of “non-interference” all there is to toleration?  Mandle sometimes suggests that this is the main 

idea (as here), but for Rawls toleration involves participation with the political society in the Society of 

Peoples.   So establishing that there is a duty of non-interference wouldn’t imply a requirement to 

tolerate.  It is wrong, on Rawls’s view, to interfere with benevolent absolutisms as well, but they aren’t – 

can’t be – regarded as members of the Society of Peoples.379  

I can’t attempt to answer these questions here.  The main point I want to emphasize is that, as I 

interpret Rawls, he is not a party to the dispute that Mandle has identified, i.e. whether the governing 

authority of a DHS represents the collective will of the society in a way that grounds a moral duty to 

obey in its members.  Rawls simply presents the criteria and is reasonably confident that liberal peoples 

would, on reflection, regard them as EPMIGS.   This doesn’t rule out that some reasonable liberal 

citizens might regard DHSs as EPMIGS at least in part because in their view, the governing authority does 

possess the right to rule.  But they needn’t view them this way, they may simply regard the political 

society as implicating the reason of its members in a way that calls for respect.   I think it is an advantage 
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of my interpretation that it doesn’t pin a controversial theory of legitimacy on Rawls when it is possible 

to make a case for the toleration of DHSs that doesn’t rely on this theory and given that Rawls doesn’t 

explicitly rely on any such a theory.  

8.2 Interpretations emphasizing the importance of a liberal people’s being reasonable 

Another type of interpretation emphasizes the idea that, in Rawls’s view, the toleration of DHSs flows 

from the importance of being reasonable.  The idea here isn’t so much that DHSs deserve to be 

tolerated, but rather that it would be unreasonable for liberal peoples not to tolerate them.     

8.2.1 Freeman 

One interpretation along these lines is put forward by Samuel Freeman.   On Freeman’s interpretation, 

Rawls holds that it would be “unreasonable” for liberal peoples to refuse to cooperate with DHSs, given 

that they are willing to cooperate on reasonable terms internationally and that, in some sense, the 

political society is domestically reasonable since the exercise of coercion in the society accords with the 

society’s political culture (and its common good idea of justice), protects basic human rights, and has a 

consultation hierarchy which is “legitimate in the eyes of its people.”380   As Freeman explains it, for 

Rawls what is domestically reasonable depends on the political culture of a society, and since the 

political culture of a DHS isn’t liberal democratic, but rather is characterized by a commitment to the 

common good idea of justice, the exercise of coercion is reasonable domestically provided that it can be 

justified by reference to that common good conception.    

Freeman also wants to say that DHSs are “well-ordered” in the sense that all their reasonable members 

accept the common good conception of justice (and presumably regard its consultation hierarchy as 

“legitimate”).381   This causes some difficulty for his interpretation insofar he “doubts that Rawls would 

say that liberal dissidents in a decent society are being unreasonable for not accepting the non-liberal 

components of its common good conception of justice.”382   The problem is that this would seem to be 

an implication of the view he has developed.   The only way a DHS can count as well-ordered – accepted 

by all its reasonable members – is if liberal dissidents are not counted amongst the reasonable. 

Now unfortunately, Freeman doesn’t really try to work this out.  Is there a way to avoid the implication 

that liberal dissidents are “unreasonable”?  Or is this just a feature of Rawls’s view – that his view counts 

liberal dissidents as unreasonable – and any defense of Rawls’s view must somehow come to terms with 

this?   Without such an attempt, Freeman’s interpretation is in an important sense incomplete, and it is 

unclear what to say about it.   

My sense is that what Freeman at least wants to say is that, insofar as liberal peoples are reasonable, 

they can’t require a DHS to be liberal democratic if a DHS is willing to abide by international principles 

that can’t be reasonably rejected and where its domestic coercion can’t be reasonably rejected either.   

The problem of how to characterize “liberal dissidents” in the society comes in as an unresolved 
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afterthought.  But, once liberal dissidents are in view, the idea of what can’t be reasonably rejected is to 

be determined not by an idea reciprocity amongst free equals but rather by accommodation to the fact 

the vast majority of other persons in the domestic society are committed to a non-liberal view.    

Now I wouldn’t want to say that there is no sense in which such accommodation might be “reasonable,” 

at least in some colloquial sense.  One might reason:  almost everyone in this society wants non-liberal 

institutions except a few dissidents who are inspired by liberal ideas, and it would be “unreasonable” 

given the sheer magnitude of the difference in numbers, to insist that the political society implement 

liberal institutions. Successful implementation of this would greatly advantage a very small minority of 

persons and greatly disadvantage the vast majority of persons currently in the society. Furthermore, it 

might be pointed out that it is highly unlikely that any such implementation would be successful (given 

the political culture, any attempted transition might be disadvantageous to all members of the society) 

and that any international requirement of liberal democratic institutions would jeopardize the prospects 

for international peace and cooperation.383   

The question though, as a matter of interpretation, is whether it makes sense to interpret this kind of 

accommodation under the rubric of what is required of persons insofar as they are reasonable. Freeman 

hopes to give a unified account of Rawls’s view and in the case of DHSs sees the possibility of doing so 

through the idea that political coercion in the society can’t be reasonably rejected.  But I think the unity 

here is only apparent, insofar as the account of what being reasonable involves is very different in the 

two cases.  In the liberal case reasonableness is defined by a commitment to reciprocity amongst free 

equals, and in the DHS case “reasonableness” is defined in part by a willingness to accommodate views 

that are widely held and institutionally established (provided that they define a common good 

conception of justice).   And so, given that this unity is only apparent, I think it is better to proceed 

interpretively, with the recognition that a DHS can only be “nearly” well-ordered and that Rawls doesn’t 

commit to the idea that the exercise of coercion is in the society is “reasonable.”   And, putting the 

question of whether domestic coercion in a DHS is “reasonable” aside, we may still be able to interpret 

the political society as a system of social cooperation that is nearly well-ordered, and, so understood, 

there may still be ample grounds for tolerating the society.    To insist that domestic coercion in a DHS is 

reasonable is driven, I think, by the desire to interpret a DHS in such a way that the members of the 

society really have no legitimate complaint against the society’s political institutions.   But Rawls never 

says this.  As I interpret his view, the emphasis is not on the idea that members of the society could have 

no reasonable complaint against the society, but rather that politically the society expresses the idea of 

justice held by (nearly) all members of the society.  This needn’t rule out the possibility of appealing to 

something like the reasons for “reasonable accommodation” mentioned above in making the case for 

toleration of a DHS.  My point is rather that, in having these reasons in view, one needn’t do so via the 

idea that this kind of accommodation is a requirement of being a reasonable person in an attempt to 
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idea of reasonable accommodation.  Avila’s position is interesting and worth considering in its own right, but it is 

hard to understand it strictly as an interpretation of Rawls’s view.  



165 

 

preserve the idea that a DHS is “well-ordered” in being accepted by all “reasonable” persons in the 

society.  

Another place at which Freeman’s account relies on the idea of “being reasonable” in his account of 

Rawls’s position is with respect to the judgment that DHSs are systems of cooperation.  DHSs respect 

certain basic human rights, but don’t protect freedom of association and freedom of speech in the way 

that liberal political societies do.  And so might not one not reasonably judge – absent these rights – that 

a DHS isn’t a system of social cooperation, even if its members accept the society’s basic organization?  

Freeman’s answer here seems to be: no.  “[W]hile it may not be as unreasonable to say that liberal 

freedom of association and freedom of speech are equally fundamental to social cooperation [as Rawls’s 

list of basic human rights], it is still far-fetch and unconvincing.”384  But this is perplexing.  Even if the 

rights aren’t “equally fundamental” might they still not be fundamental, or at least reasonably thought 

to be so?  Freeman goes on to list certain liberal freedoms – to consume pornography, to burn flags – 

that are clearly not necessary for social cooperation (and could only “unreasonably” be claimed to be 

necessary for social cooperation), but this skirts the issue:  are the rights and liberties a DHS does 

protect sufficient to imply that it is a system of social cooperation in the relevant sense and would it be 

unreasonable to deny that?   My sense is that Freeman thinks that Rawls’s view must hold this view.  But 

Rawls doesn’t say this, recognizes that developing the criteria for a non-liberal society that would be 

regarded as a well-ordered political society by liberal peoples is a formidable task,385 and recognizes that 

reasonable liberal citizens will disagree about whether DHSs are acceptable.386  For this reason, in 

developing my interpretation, I have not relied on the idea that, in Rawls’s view, it would be 

“unreasonable” to judge that DHSs are unworthy of toleration.    I agree with Freeman that a key issue is 

whether a DHS would be regarded by liberal peoples as systems of social cooperation, but see Rawls as 

resting his confidence in this on the resonance of the criteria with this idea, not the idea that not so 

regarding DHSs would be “unreasonable” in some ill-defined sense.  

8.3 Interpretations emphasizing compliance with the LOP 

Another kind of interpretation, put forward by Thomas Porter, emphasizes the importance of the fact 

that DHSs are willing to comply with the LOP.  On his view, the reason why liberal peoples must tolerate 

DHSs is that they are “group agents” willing to comply with a “liberally justified” Law of Peoples, and 

hence liberal peoples must tolerate DHSs – in the sense of finding a justification for the principles of the 

LOP that they can accept – on pain of violating a “liberal methodological principle” (LMP) according to 

which “liberals owe justification, as a matter of liberal principle, to those who comply with liberal 

principles of justice that apply to them.”387    

In developing his interpretation, Porter is mainly concerned with the “what if” worry that DHSs (meeting 

the criteria) don’t accept the same LOP the liberal peoples do.  If the LOP must be accepted by all 

members of the Society of Peoples – and if the criteria for a DHS “independently” it qualify for 
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membership in the Society of Peoples – it would seem that liberal peoples must back away from the 

principles they take to be justified and accept principles for the LOP that they don’t take to be justified.  

Given that this is an unacceptable result (if the LOP is not to be merely a compromise), Porter develops 

an interpretation according to which the idea of a “decent people” is “internal” to the content of a 

liberally justified LOP.388   

Porter’s account makes some sense, but it may overstate the “what if” worry.   Rawls has attempted to 

provide a sketch of a non-liberal society that liberal peoples would regard as worthy of toleration, as 

reasonable “group agents” to use Porter’s phrase.  If it turns out that, as sketched, we can’t make sense 

of a DHS accepting the Law of Peoples, then Rawls wouldn’t want to say – on the basis of this sketch – 

that the liberally justified Law of Peoples must be modified.  The only thing that would follow is that 

something would have to give.  Porter frames interpretations of DHSs as either “external” to the content 

of the LOP or external.  But Rawls would want to resist this choice as inconsistent with his coherentist 

methodology.389 

8.4 Interpretations emphasizing Peace, Stability, and Progress on the Great Evils 

The next set of interpretations I discuss emphasize the role that considerations other than the 

considerations of respect play in the case for tolerating a DHS.   It is not very easy, however, to 

characterize the exact role that these other considerations play.    It’s not enough to say that, according 

to these views, promotion of peace, stability, and progress on the great evils is necessary for the 

toleration of DHSs.  Every interpretation, including my interpretation, is committed to this.   On the 

other hand, it is not obvious that these views want to say that the toleration of DHSs is determined 

entirely by a concern to promote these values.   In what follows, I will attempt to characterize the 

structure of considerations in play in each view.  

8.4.1 Wellman 

Wellman offers an innovative interpretation of LOP.   Wellman’s basic idea is that the LOP is a blue print 

for solving a practical problem, how to eliminate “the great evils” (war, religious persecution, poverty, 

genocide).  History confirms that, if the 8 principles of the LOP were “instituted” the great evils would 

disappear (since the 8 principles would eliminate political incompetence and oppression).  And while 

LOP does contain moral argument, this is because it is addressed to liberal peoples who are concerned 

to employ coercion in ways that can’t be reasonably rejected.  “Original position reasoning” 

demonstrates that no one could reasonably reject the 8 principles of the LOP, and so liberal peoples may 

permissibly impose the LOP on the world in order to eliminate incompetence and oppression and 

thereby the great evils.390   The toleration of DHSs is recommended not because DHSs deserve 

toleration, or because there are good reasons to respect a DHS as such, but rather because DHSs by 

definition don’t cause the great evils and so “can be part of the solution in eradicating the great evils.”391   
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Wellman offers 3 considerations in support of his interpretation.  First, textually, the interpretation is 

supported by Rawls’s statement that “two main ideas motivate the Law of Peoples”: that the great evils 

follow from political injustice, and that eliminating political injustice will lead to the eventual elimination 

of the great evils.  Second, the interpretation is consistent with Rawls’s general retreat from 

metaphysics.  Third, the principle of charity supports the interpretation since, so interpreted, Rawls’s 

position can offer “plausible responses” to the 8 most prominent objections to the Law of Peoples.392  

I consider these considerations in reverse order.  As to the last, Wellman’s interpretation doesn’t so 

much offer “plausible responses” to these objections but simply has the result that the objections no 

longer apply.  As to the claim of “consistency,” on Wellman’s interpretation LOP breaks sharply from 

Rawls’s earlier works, in which Rawls is concerned to develop principles of justice for a well-ordered 

liberal political society.  My interpretation is more consistent with Rawls’s earlier work in this regard.   

Finally, as to the textual evidence, Wellman points to the idea that Rawls is concerned to articulate a 

“realistic utopia” and is concerned with “the conditions under which this might obtain” as evidence for 

his interpretation.393   But Wellman doesn’t go on to analyze what the idea of a “realistic utopia” is for 

Rawls, i.e. the idea of a well-ordered political society whose account of stability for the right reasons is 

compatible with human nature and which connects with historical and social trends.394  Instead for 

Wellman the idea of a realistic utopia is reduced to the idea of liberal societies achieving a world 

without the great evils.   This is evident in his discussion of the toleration of DHSs and the reasons for 

tolerating them.  On Wellman’s interpretation liberal peoples see that treating DHSs as members of the 

Society of Peoples would facilitate progress on the great evils, but the commitment to tolerating DHSs is 

not very deep.  The analogy Wellman uses in this context is the U.S. – Soviet alliance that defeated Nazi 

Germany.  The idea seems to be that, once the great evils are eliminated, it will be time for liberal 

peoples to re-evaluate their relationship with DHSs.395  As Wellman seems to understand it the 

relationship of liberal peoples with DHSs, it is wholly instrumental and even duplicitous.  This is odds 

with Rawls’s discussion of this relationship that toleration involves, as involving on “due respect”396 and 

even “mutual caring,”397 and the idea that the Society of Peoples is “well-ordered”398 by a “shared law… 

…that all liberal and decent societies want [that] expresses the regulative end of their foreign 

policies.”399  Rawls does not discuss the toleration of DHSs as a pact with the (secret) reservation of at 

some future time revoking the stance of tolerance.  

Now, in fairness to Wellman, he recognizes that his interpretation is at odds with much of the text of 

LOP.  He doesn’t amount a textual defense of his view, but rather invites the reader to consider his view 

as one possible way to read a complicated text.400  I agree that LOP is complicated and Wellman’s view 
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certainly is worth considering, but the weight of the textual evidence supports a reading of the LOP 

more in line with its traditional interpretation. 

8.4.2 Kim 

Hyunseop Kim offers an interpretation of LOP that is in part inspired by Wellman’s interpretation, but 

which also attempts to make good on its defects.   Like Wellman, Kim does not emphasize the idea that 

DHSs deserve toleration or that there are reasons to respect them.  But, unlike Wellman, he attempts to 

provide an account of LOP that links it more clearly with Rawls’s concerns in TJ and PL.401  The unifying 

element in Kim’s interpretation is Rawls’s concern with stability “for the right reasons” and the stability 

“in the right way” of liberal political societies.402  Whereas PL focused on revamping TJ’s problematic 

account of domestic stability for liberal societies, an “underlying but central role” of the international 

principles Rawls develops in LOP is to protect liberal societies from external threats to their being stable 

for the right reasons and in the right way.403   Then the idea is that the toleration of DHSs – one of 

Rawls’s “international principles” -- supports the stability of liberal societies in rather straightforward 

fashion insofar as DHSs are not aggressive and are disposed to international cooperation.   Some of the 

main threats to the stability of liberal political societies are war and immigration, and the toleration of 

DHSs mitigates these threats.404    Furthermore, Kim points out, his analysis isn’t committed to the idea 

that liberal societies should tolerate non-aggressive outlaw societies (that violate basic human rights 

domestically), since in that case liberal societies wouldn’t maintain their stability “in the right way” 

toleration in case that would be “tantamount to complicity in [the outlaw’s] domestic human rights 

violation.”405 

I think Kim must be correct that the stability of liberal peoples plays an “underlying and central role” in 

Rawls’s account.  In LOP, Rawls is addressing liberal peoples and is attempting to work out the idea of a 

realistic utopia – the Society of Peoples – which supports the continued existence of liberal peoples as 

well-ordered and which would enable them to more fully realize liberal democratic ideals.406  Kim’s 

emphasis on stability accords with this aspect of the idea of a realistic utopia.   

But it isn’t exactly clear how Kim’s interpretation is supposed to fit together.    Kim is keen to emphasize 

the “strategic value” of the international principles for the stability of liberal societies, and where by 

strategic value he has mind the value of these principles for international peace and national security.  

But he also wants to include under the idea of stability “stability in the right way” and so a requirement 

to respect basic human rights, including a requirement to not be “complicit” in the violation of basic 

human rights.   But this means that the “stability” concern that underlies Kim’s interpretation is not a 
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single value but rather a quite complex set of values.  It includes values to be promoted (national 

security, peace) but also side constraints (no complicity in the violation of basic human rights). 

This raises a number of questions.  One, what should be done when some of the values that are to be 

promoted – peace and national security – conflict with the basic human rights side constraint?  As Kim 

interprets Rawls, Rawls is committed to the idea that there will be no such conflict.  Liberal peoples 

should follow the Law of Peoples – including a requirement to not be complicit in the violation of basic 

human rights – because doing so is required by liberal principles and commitments and because doing 

so is conducive to their collective national security.407   I don’t read Rawls this way.  It is a question of 

political science whether, in any particular case, engagement with human rights outlaws will be 

conducive to the collective national security of liberal peoples.    As Kim reads Rawls, the LOP represents 

the set of norms which liberal peoples must follow – in order to maintain their commitment to liberal 

principles and so to achieve international stability “in the right way” – which norms, in Rawls view, 

should be adopted now as the foreign policy of liberal peoples because doing so will promote peace and 

national security.   But, as against this reading, Rawls is clear that the idea of the Society of Peoples is 

the long run aim of liberal peoples, and that “how to bring all societies to this goal is a question of 

foreign policy; it calls for political wisdom and success depends in part on luck.  These are not matters to 

which political philosophy as much to add…”408 

A second question is whether the toleration of DHSs might not also implied by liberal commitments (or 

for that matter forbidden by liberal commitments) and so either to be included under the idea of 

“stability in the right way” for Kim or prohibited under that idea.  Kim doesn’t address this issue.  But if 

DHSs are well-ordered political societies (and, of course, that is a big “if”) it would seem that the LOP 

does require that they be tolerated (the first principle of the LOP requires respect for the independence 

and freedom of “peoples,” i.e. reasonable and stably well-ordered political societies), and that Kim could 

then include the toleration of DHSs as a requirement for liberal peoples not just because their toleration 

promotes the stability of liberal peoples in the sense of enhancing their national security but also 

because doing so is required by stability “in the right way.”   

Third, it is unclear on Kim’s account how a liberal people’s relationship with DHSs is to be distinguished 

from their relationship with benevolent absolutisms.  At least as far as the concern for the collective 

national security of liberal peoples and for the protection of basic human rights goes, there would seem 

to be a roughly equal case for “tolerating” DHSs and benevolent absolutisms.  But Rawls wants to say 

there is a difference, a difference that is crucial for toleration:  that DHSs are well-ordered political 

societies in part because they provide for their members a meaningful political role.   This distinction is 

not reflected in Kim’s account. This is not to say that such a distinction couldn’t gain traction in his view. 

The significance of the difference between benevolent absolutisms and DHSs could be built into the 

liberal commitments implied by the idea of “stability in the right way.”  But then Kim’s account would 

start to sound a lot less like a “stability interpretation” than an account of international principles that 
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liberal peoples regard as just, independently of their own concern for national security but which must, 

nonetheless be conducive to their national security.409  

8.5 Views Emphasizing Collective Self-Determination 

Another kind of view emphasizes that a main reason for the toleration of DHSs is that they are 

collectively self-determining in some sense.  Depending on how this idea is worked out, an 

interpretation along this line may offer an account of the grounds for the toleration of a DHS that is 

roughly similar to the kind of case I offer above (section 4.4).  To say that a political society is 

“collectively self-determining” can be another way of saying that the society’s political institutions 

implicate the reason of the responsible adults in the society and so express their collective will in a way 

that grounds a reason to respect the society.  In this section, I consider 3 interpretations emphasizing 

collective self-determination:  that a DHS has political institutions that are somewhat inclusive, fully 

inclusive, or that express that collective will of the society.   

8.5.1 Views emphasizing that DHSs have political institutions that are somewhat inclusive 

One view says not so much that a DHS is collectively self-determining in any robust sense (that its 

institutions are either fully inclusive or really do express the collective will of the adult members of the 

society in a way that commands respect), but rather that there are reasons to treat it as collectively self-

determining (to treat the society as politically autonomous) given that the society has political 

institutions that are at least somewhat inclusive and through which the members of the society have a 

least a decent chance to implement reform in a liberal direction.   On this view the idea is that once 

internal reform (in a liberal democratic direction) is at least a live option, the balance of reason favors 

toleration – and so treating the society as politically autonomous -- since history shows that attempts 

impose liberal democratic reforms from the outside are likely to fail.   If the ultimate goal of liberal 

peoples is to achieve a world in which all peoples are liberal democratic, they should tolerate political 

societies once they have political institutions that at least minimally inclusive.  At least from that point 

on the best prospects for establishing liberal democratic justice is through grass root efforts.410   

Unfortunately I can’t discuss here fully the merits of this view.  I include it mainly by way of contrast with 

the other views that emphasize collective self-determination in a more robust sense.  Suffice it to say 

that on this view the case for the toleration of a DHS as such, in its current institutional form (as only 

somewhat inclusive), is somewhat defective.   On this view, DHSs may be treated as EPMIGSs but aren’t 

really regarded as EPMIGS.   

8.5.2 Views emphasizing the full inclusivity of a DHS’s political institutions 
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On another interpretation, put forward by Stephen Macedo, the institutions of a DHS are in some sense 

fully inclusive.  On his view the “crucial principled consideration” for tolerating DHSs is that “we ought to 

respect the right to collective self-rule so long as the people – all of them are [collectively] ruling over 

themselves.”411   Macedo’s idea is that the political institutions of a DHS really do give room for each 

person in the society to express their interests and really operates in a way that is responsive to these 

interests.  The political institutions are “transparent,” the consultation procedure “genuinely matters,” 

and “takes seriously the expressed reasonable interests of all” so that the political society is a “self-

governing and self-responsible” political community.412    On Macedo’s interpretation, in contrast with 

the “somewhat inclusive view,” there isn’t really anything defective in the society’s political institutions.   

That is, liberal peoples shouldn’t accord a DHS “the right to collective self-rule” because treating it as 

politically autonomous is likely to foster its development of institutions that are ever more adequate to 

the idea of political autonomy, but rather because the society is one in which the people “all of them” 

are “collectively ruling over themselves.”   

While on the right track, Macedo’s interpretation is flawed in at least 3 respects.  For one, while perhaps 

some reasonable liberal citizens might interpret DHSs the way Macedo is suggesting, Macedo obscures 

the point that Rawls doesn’t mandate this interpretation, or even offer it.  Rawls’s presents the criteria, 

and a description of a possible society meeting the criteria, and conjectures that most reasonable 

citizens would regard societies meeting the criteria as EPMIGS.   Two, Macedo’s account may be 

misleading about the sense in which the institutions of a DHS are inclusive.  In describing the institutions 

of a DHS as “taking seriously the expressed reasonable interests of all” he leaves it unclear whether by 

“reasonable” he means “reasonable” in relation to the society’s governing idea of justice, or in some 

broader sense, e.g. as defined by liberal conceptions of justice.  Rawls must have in mind the former, but 

if only interests that are “reasonable” in that sense are taken seriously, that would start to undermine 

the idea that, in the case of a DHS, the people are (best interpreted) as “collectively ruling over 

themselves.”  And this brings me to the third point.  Macedo doesn’t really emphasize in his 

interpretation that the members of a DHS all, or nearly all, or to some widespread extent, accept the 

society’s political institutions as legitimate.  He does in passing mention that DHSs are “well-ordered” 413 

but it isn’t clear in his view exactly what this means or how it might bear on the propriety of the 

judgment that in a DHS the people are “collectively ruling over themselves.”  But I think this must be 

crucial in making the case for tolerating a DHS.   Macedo seems to want to emphasize that the political 

institutions themselves, simply in virtue of their structure, imply that a DHS is collectively self-governing.  

My idea though is that reasonable liberal citizens would find these institutions problematic if they 

weren’t also endorsed, on at least a widespread basis, if not on a nearly universal basis, within the 

political society.  To the extent the Macedo does mean to include a significant endorsement condition in 

his interpretation it would be somewhat similar to the view I now consider, developed by Eric Cavallero. 

                                                           
411 (Macedo, 2003, p. 1735)   There may be a typographical error in Macedo’s actual statement of the 

consideration:  “we ought to respect the collective right to self-rule, so long as the people – all of them – are 

collectivity ruling over themselves.”  
412 (Macedo, 2003, pp. 1723, 34-5) 
413 (Macedo, 2003, p. 1723) 
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8.5.3 Views emphasizing the importance of respecting the collective will of members of a DHS 

As Cavallero understands the case for tolerating a DHS, it rests largely on the importance of respecting 

“the popular will” of the large majority of the members of a DHS who accept and regard as legitimate 

the political institutions of their society.414   Cavallero is quite critical of Rawls’s view on the grounds that 

the criteria for a DHS don’t satisfy an appropriate “public deliberativeness condition.”415  The basic 

human rights (Rawls’s list) and the institutions connected with the consultation hierarchy aren’t 

sufficient to imply that the political culture of a DHS (which mediates the endorsement of its 

institutions) has “moral significance.”416 

Putting this criticism aside, Cavallero’s suggestion seems to be that, the official case for the toleration of 

DHSs presumes an appropriate “public deliberativeness condition” has been met.    In this regard, he 

understand the grounds for toleration of a DHS in way quite similar to the way that I do – that a main 

reason for tolerating a DHS (as Rawls intends this case) is that doing so is a way to respect the exercise 

of reason of the adults in the society, themselves presumed to be in the objective and subjective 

conditions for responsible acceptance of their political institutions.417    I consider Cavallero’s criticism on 

the merits in the next chapter.  

Cavallero also emphasizes that a DHS is unlikely to be well-ordered in any strict sense and that, 

accordingly, the case of a DHS presents a real dilemma – at least should it meet the beefed up “public 

deliberativeness condition” – from a liberal political perspective since “the values of freedom and 

equality, on the one hand, and popular sovereignty, on the other, seem to pull in different directions.”418  

This again seems on the right track, and my interpretation reflects this in requiring only that a DHS be 

“nearly” well-ordered.   Whether the case for the toleration of a DHS, from a liberal political perspective, 

can survive this level of disagreement is not definitively answered by Cavallero, and I take up this 

concern as well in the final chapter.  

Though I agree, largely, with Cavallero as to the grounds for tolerating a DHS, our interpretations are by 

no means the same.  For one, Cavallero is at least tempted to connect the grounds for toleration to the 

liberal principle of legitimacy, though he recognizes that Rawls doesn’t explicitly draw this connection.419  

Second, as with most (if not all) of the interpretations I have discussed, Cavallero doesn’t develop an 

account of the criteria as put forward by Rawls to introduce a possible use for the idea of non-liberal 

well-ordered political society (Chapter 4) or fit his interpretation of the argument for toleration of DHSs 

into other ideas that I have discussed, the idea of a Society of Peoples (Chapter 3) or the idea of a 

realistic utopia (Chapter 7).   

                                                           
414 (Cavallero, 2003, p. 188)   Another interpretation along this line is developed in (Jenkins, 2010).  Like Cavallero 

Jenkins recognizes that the political culture won’t univocally support a DHSs idea of justice. 
415 (Cavallero, 2003, p. 191) 
416 (Cavallero, 2003, p. 192) 
417 See section 4.4. 
418 (Cavallero, 2003, p. 188) 
419 (Cavallero, 2003, p. 191) 
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8.6 Summary and Conclusion 

This completes my examination of some of the other main interpretations of Rawls’s position regarding 

the toleration of DHSs.   In summary, my main reasons for rejecting each of these main kinds of 

interpretation are as follows.    

Legitimacy Interpretations 

On these interpretations, the main reason to tolerate DHSs is that the members of a DHS have a moral 

duty owed to the governing authority of a DHS to obey the law.  One reason for rejecting this view is 

textual.  The main textual support for this view is Rawls’s statement of criterion (2b):  that the legal 

system of a DHS be such as to impose “bona fide” moral duties and obligation on all persons in the 

society.  But, correctly interpreted, (2b) doesn’t mean that the legal system of a DHS successfully 

imposes moral duties in fact.  It only requires that that the legal system impose what can in good faith to 

be taken to be moral duties.     

I have also criticized particular legitimacy interpretations – put forward by Bernstein and Reidy – 

according to which the key point in establishing that DHSs should be tolerated is that it is at least 

reasonable to hold that DHSs are legitimate.   Since, as it were, reasonable disagreement obtains about 

DHSs, the standard defining the limits of toleration must include DHSs.  Against this interpretation I 

argued that this is the wrong way to think about the significance of “reasonable disagreement” about 

the criteria. Rawls does recognize that reasonable citizens will disagree about the criteria, but he doesn’t 

then make the move (made by Reidy and Bernstein) that since it is at least reasonable to regard DHSs as 

“legitimate” that DHSs must be tolerated.  Rather, he simply conjectures that most reasonable citizens 

would regard DHSs as EPMIGS. 

I also criticized Leif Wenar’s interpretation. In Wenar’s view, Rawls is committed to a fundamental norm 

of legitimacy that applies to both liberal and decent societies that determines when the exercise of 

political power is “justifiable” to each person as either reasonable (for the liberal case) or decent (for the 

decent case). In the decent society case, Wenar’s crucial move is to define a “decent person” as one 

who is willing to accept any political structure that satisfies the criteria. The problem here, though, is 

how then to theorize non-decent persons.  Wenar’s view seem to be that, according to Rawls, the 

exercise of political power still is “justifiable” even though it can’t be justified to those persons.  This 

then presses the issue:  what is the moral significance of “legitimacy,” of being “justifiable” in this sense? 

Wenar doesn’t say enough about this.  If it means that the governing authority carries a moral right to 

rule, the implication is that, on Rawls’s view, members of a DHS – even the “non-decent” ones—have a 

moral duty to obey the governing authority owed to the authority.  But this is a very controversial 

assertion, both in its own right, and as a matter of interpretation.  An interpretation that avoids 

committing Rawls to this view – as my interpretation does – is to be preferred.  If it doesn’t mean this, 

but simply means rather that the exercise of force in a DHS passes a crucial test – that its exercise of 

coercion be acceptable to most persons in the society – then I would agree with Wenar that DHSs are 

“legitimate.”  My interpretation reflects this concern both in its statement of the criteria (the 



174 

 

acceptance condition (4)) and in the case it develops for toleration as grounded in the respect for the 

exercise of reason of responsible adults in the society. 

More generally, my main worry about interpretations emphasizing “legitimacy” is that they are too 

ambitious. I wouldn’t deny that some reasonable citizens might regard DHSs as legitimate in some 

robust sense.    But, I don’t think Rawls regards this as the canonical case for toleration.  The case he 

does present – and which I have described in section 4.4. – seems to be based much more along the idea 

of respecting the exercise of reason of members in the society than in the fact that they are obligated to 

obey.  That said, he doesn’t claim that THIS is the canonical case either.   Rather, I take it to be 

illustrative of at least a main kind of case for the toleration of a DHS, and one that doesn’t rely on the 

idea the controversial idea that the governing authority of a DHS is legitimate in the sense that members 

of the society have a moral duty to obey it.    This leaves open that in the cluster of views according to 

which DHSs are accepted as EPMIGS, some of these might include the idea that DHSs are “legitimate” in 

the sense of bearing a robust moral right to rule – which cluster of views may have different 

characteristic ways of theorizing how to deal with the problem (as a potential bar to toleration) of 

dissidence in the society.  

Interpretations Emphasizing Reasonableness 

These interpretations are somewhat similar to the “legitimacy” interpretations I have just reviewed, 

though they don’t emphasize that members of a DHS have a moral duty to obey the law.   Freeman’s 

version of this interpretation is that insofar as liberal peoples are reasonable they should – or would 

“agree to”420 – tolerate society whose exercise of coercion domestically is reasonable, as defined by the 

governing conception of the society, coercion that reasonable persons can’t reasonably reject.   This 

runs into the problem, as Freeman seems to recognize, that “liberal dissidents” in the society would 

count as “unreasonable” on Rawls’s view.  My interpretation avoids this problem by not trying to extend 

the idea of what may be “reasonably rejected” to DHSs.   

Interpretations Emphasizing the Great Evils and Stability 

Next I considered innovative interpretations that see the Law of Peoples as either a blueprint for 

eliminating the great evils or mainly concerned to identify principles the following of which would 

conduce to the stability of liberal societies.    My main line of argument against these interpretations is 

that while they are in part right – the concerns they identify are necessary components of any 

international realistic utopia addressed to liberal citizens – they leave out important elements of Rawls’s 

view.    

Interpretations Emphasizing Collective Self-Determination 

I concluded by considering a few interpretations emphasizing the idea that DHSs are collectively self-

determining.  In at least one way of working this interpretation out, it more or less agrees with my 

interpretation in characterizing the case Rawls makes for tolerating a non-liberal (nearly) well-ordered 

                                                           
420 (Freeman, 2007, p. 435) 
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political society.  On this interpretation, the reason for toleration that Rawls identifies is not that the 

governing authorities of a DHS are legitimate (in the sense of having a moral right to rule), nor that 

toleration is required in order for liberal peoples to be “reasonable,” nor that toleration of DHSs 

enhances the stability of liberal societies and makes progress on the great evils.  Rather the idea is that 

since the members of the society (to some great extent) accept its political institutions, these 

institutions express the “popular will” of the society.  This harmonizes with the characterization of the 

case for the toleration of DHSs I laid out in Chapter 4.  

The Scope of My Interpretation 

Finally it is worth saying something about the scope of my interpretation.   For the most part I have 

focused my analysis of other interpretations on the issue of how the grounds for the toleration of a DHS 

are to be understood in Rawls’s view.  Even if my interpretation is wrong about these grounds, much of 

the rest of my account may still stand:  its account of the idea of a realistic utopia, its proposal that 

through the criteria Rawls is introducing a possible use for the idea of a non-liberal well-ordered political 

society, its account of the idea of the Society of People as itself “well-ordered” and whose members are 

themselves stable, its analysis of the meaning of toleration as involving cooperation and participation 

and not simply non-interference, and much else.   I haven’t discussed these issues in this chapter for 

reasons of space, but also because, in large part, other interpretations of Rawls’s position of regarding 

DHSs haven’t worked out views on these questions.  
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Chapter 9:  Assessing Rawls’s Position 
Assuming that my interpretation is correct, what are the merits of Rawls’s position regarding the 

toleration of DHSs?  In this chapter, I assess Rawls’s position by examining some of the main objections 

that might be made to his view.   

I examine first the criticism that Rawls’s position is inconsistent.  A view that defends liberal democratic 

institutions domestically consistently can’t accord non-liberal political societies equal status in a just 

Society of Peoples.  In the end the toleration of DHSs isn’t based in liberal principles, but rather is a 

compromise of those principles and hence merely a modus vivendi.  

Second, I consider the objection that the criteria for decency are compatible with oppression, so that 

not all societies meeting the criteria can be regarded as systems of social cooperation or as well-ordered 

political societies.   

Third, I turn to objections from the relationship with DHSs that their toleration would involve.  I start 

with the objection that tolerating DHSs would involve supporting political injustice.  

Fourth, I consider the objection from possibility of dissidence in the society.  A DHS is only “nearly” well-

ordered. Does this undermine the possibility of regarding a DHS as an EPMIGS? 

Fifth, I examine an “external effects” objection according to which the political injustices of a DHS must 

spread to liberal political societies should they participate as equals with DHSs in a Society of Peoples.   

These external effects would seem to make it impossible for liberal peoples to properly regard DHSs as 

EPMIGS.  

Regrettably, there are many critical issues that I won’t be able to take up here.   I can’t undertake here 

to discuss objections to the methodological priority Rawls assigns to domestic justice (in his two stage 

approach) and nor can I address important questions about the meaning and usefulness of the idea of 

“peoples” in Rawls’s international theory.  These are significant omissions.  

9.1 Inconsistency and Modus Vivendi 

The inconsistency objection is developed by Kok-chor Tan.421   Tan argues that a liberal political view, 

while ethically neutral in being impartial as between different private conceptions of the good life, can’t 

be politically neutral.  Ethical neutrality implies a commitment to a particular kind of political order, one 

that implements a particular kind of political arrangement.  But DHSs aren’t ethically neutral, and so 

they have the kind of political order that a liberal political view must take a stance against.   Since the 

view Rawls develops doesn’t do this, but rather requires liberal peoples to respect DHSs, it is 

inconsistent.422  This inconsistency can be traced to Rawls’s idea that DHSs are the analogue of 

reasonable comprehensive doctrines in the domestic case.  Rawls holds that, just as liberal political 

philosophy must respect reasonable comprehensive doctrines, so must it respect DHSs.423  The problem 
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here, Tan argues, is that reasonable comprehensive doctrines are reasonable politically, and so their 

toleration is not problematic from a liberal perspective.424  But DHSs aren’t reasonable politically.  They 

aren’t committed to the “ethical neutrality” that defines a reasonable political order.   Rather they count 

as reasonable – and so to be tolerated by liberal peoples – because Rawls has arbitrarily extended what 

counts as reasonable disagreement at the international level so as to include DHSs.  This suggests that 

the toleration of DHSs is a mere modus vivendi and not based in liberal principles.425 

In response to Tan’s analysis a few points are in order.   First, by way of orientation, Tan rejects not just 

Rawls’s account of the toleration of DHSs, but also the idea of political liberalism and Rawls’s 

constructivist methodology.   So, there’s actually a way in which – though Tan doesn’t identify it as such 

– that the toleration of DHSs is consistent with Rawls’s domestic liberal political account, according to 

which (on Tan’s account) the liberal state should not seek to promote the liberal values (autonomy and 

equality) within the “non-liberal” practices of domestic politically reasonable groups.  In both cases, 

political liberalism extends toleration to practices that a fully consistent liberal view would oppose.426   

Second, Tan seems to misunderstand the force of the analogy that Rawls draws between reasonable 

comprehensive doctrines in the domestic case and DHSs.427   This analogy must be understood in the 

context of a prior recognition that DHSs are to be tolerated.   That is, if DHSs are tolerated – regarded as 

members of the Society of Peoples – then the extension of the framework of political liberalism to the 

Society of Peoples will require viewing the domestic political disagreements (amongst liberal societies 

and, now, DHSs) as the analogue of reasonable comprehensive disagreement in the domestic case.  The 

Law of Peoples will have to be formulated in a way that is reasonably acceptable to all members of the 

Society of Peoples. 

Third, Rawls can provide at least some answer to the modus vivendi charge.  The idea would be that, at 

least if a DHS is interpreted as a well-ordered political society, there would be a variety of reasons to 

tolerate the society, e.g. that doing so would be a way to respect the exercise of reason of the adult 

members of the society individually and collectively, reasons that could be understood as compatible 

“liberal principles” in some sense.  

Unfortunately I can’t develop a full response to Tan’s deeper worries.  As I have interpreted his works, 

Rawls is content to work out political conceptions for specific contexts and sees the role of liberal 

politically philosophy as in part pragmatic, designed to resolve some of the conflicts that liberal 

democratic citizens face.  Once political philosophy is understood in this way there are bound to be 

“inconsistencies” of the kind that Tan describes.  I can’t defend Rawls’s method here.  My main response 

to Tan’s criticism is to point out that there are some principled grounds for tolerating DHSs – the 

                                                           
424  Their toleration is not problematic if these groups aren’t also “liberal” internally.   Tan rejects the idea of 

political liberalism in favor of a more comprehensive liberalism.  (Tan, 2004, pp. 38-45) 
425 (Tan, 2004, pp. 24-8) 
426 (Tan, 2004, p. 39) 
427 (Rawls, 1999, p. 59) 
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grounds for toleration don’t boil down to considerations of international peace --  and that, at least as 

Rawls understands his constructivist method, the inconsistencies Tan points to aren’t problematic.  

9.2 The criteria are compatible with oppression 

The next objection I consider is that the criteria are compatible with oppression.  The criticism goes as 

follows.  The criteria don’t require anything about the distribution of benefits and burdens in the 

society, or the understood basis for this distribution.  A DHS is regulated by a “common good conception 

of justice” in which the good of each person is advanced and according to which each individual is 

treated as a moral person.  But when it comes to stating what this requires the criteria seem to 

operationalize this idea mainly through the list of human rights, and this list doesn’t really speak to the 

distribution of benefits and burdens, beyond the idea that each person’s “subsistence” must be 

provided for.   The criteria seem to be compatible, then, with an extremely unequal division of benefits 

and burdens in the society where some have very difficult, low status jobs, and are paid a pittance, and 

others “luxuriate in opulent splendor.”428   Furthermore, the criteria don’t require that persons have 

much choice in their social roles.  Rawls’s list doesn’t include the right to “free choice of employment” 

(Article 23 of the UNDHR).   So, while Rawls is motivated by the idea of a system of social cooperation in 

laying out the criteria, as stated the criteria seem to permit the kind of society that, on its face, is not a 

system of cooperation, but rather one of oppression and exploitation.   

Now, it is true that the criteria do include a “near universal” acceptance condition.  And so it might be 

thought that that condition might exert some pressure towards an equitable division of social benefits 

and burdens.  Beyond a certain limit, persons won’t be inclined to accept and regard as proper a division 

that is, on its face, unfair.429  The problem here, as Buchanan seems to have in mind, is that the criteria 

don’t require much by way of education for the members of society, or that persons have rights to 

freedom of speech (Article 19) and association (Article 20) that would put them in a position to evaluate 

their arrangement in a normatively significant way.430    So, the hope that members of an oppressed 

group – paid subsistence wages and required to do the most physically demanding and/or unpalatable 

social tasks – might not “accept” the political society and their status in it may not be vindicated.  It is 

easy to foresee that members of this group might be acculturated in ways that make some kind of 

acceptance at least possible, if not likely.    But then, the Buchanan wants to press, Rawls’s position 

would seem to imply that this society should be tolerated.  It meets the criteria, even though it is 

manifestly not a “system of social cooperation” but rather one of oppression.431  

Is there a plausible response to this objection?   One response here is that the criteria are more 

demanding than at least some of Rawls’s critics recognize.   Some have argued that the criteria are 

compatible with apartheid and ethnic cleansing, but Rawls’s account of decency clearly rules out these 

practices.432    More difficult is the case, just discussed, where some group in society has the social role 

                                                           
428 (Caney, 2002) 
429 See (Freeman, 2007) for a suggestion along these lines.  
430 (Buchanan, 2004, p. 105) 
431 (Buchanan, 2004, pp. 99-109) 
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of doing some of the society’s most difficult tasks, the tasks that people usually avoid if they can.   Is this 

ruled out by the criteria?  The criteria forbid “forced labor”433 but it isn’t clear that this would rule out a 

manifestly unfair division of labor if that division was “accepted” – i.e. endorsed -- and so not forced.  

My sense here is that Rawls would not want to count this kind of case as system of cooperation, but it 

does seem to satisfy, the letter of, if not the spirit behind, the criteria.434  The problem that Rawls faces 

is that while it is may be relatively clear that this kind of case isn’t, intuitively, a “system of cooperation” 

it is going to be difficult to tighten the criteria in way that guarantees this result for a non-liberal society.   

One possible way to go here would be to include a distributive requirement in the criteria, that the 

division of social benefits must be in some sense equitable.  But how is this to be defined?  There seems 

to be no hope, as a general matter, to define this with any precision.  We know that the case Buchanan 

describes is problematic – where some members of society only receive resources sufficient for 

subsistence – but is there a standard above that this that is more or less concrete and which can be 

taken to define the floor for what is to count as a system of social cooperation?  One possibility here 

would be to develop a standard from some idea of “reciprocity” but it is not obvious what this would 

mean in the case of non-liberal societies, what the relevant “benchmark of equality” would be.   

Another possibility would be to include a more detailed (and expansive) account of the liberty and 

education that a decent society must secure for its members.  With such an account – requirements for 

education and certain rights of speech/association and a certain latitude in what one’s specific social 

role will be – we might be more willing to regard an acceptance of the social order as normatively 

significant and be confident that the “acceptance” condition would exert some significant pressure 

towards an equitable division of social benefits, absent any precise criterion for what an acceptable 

division might be.   

As of these two possibilities, the former has more going for it.  And, so I think that this is one way in 

which Rawls’s account must be further developed if it is to adequately respond to the “criteria are 

compatible with oppression objection.”   Unfortunately, I can’t undertake here to indicate how this 

development might go.   Now, I should say, I don’t mean to foreclose the possibility that only liberal 

democratic societies could be vindicated in this way, i.e. via normatively significant acceptance.    

Rather, my point is that, at the very least, to complete the case for the toleration of DHSs a fuller 

account of the conditions under which political acceptance counts as normatively significant would have 

to be made.   

9.3 The objection from supporting political injustice 

The next set of objections I consider (9.3-9.5) focuses on what I take really to be the key issue, the 

relationship that would obtain between liberal peoples and DHSs.  Does the relationship toleration 

involves somehow make it impossible for liberal peoples regard DHSs as EPMIGS? 
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The first objection that I will consider is that regarding DHSs as EPMIGS is impossible because toleration 

of a DHS – e.g. its international recognition – would involve liberal peoples in supporting the specifically 

political injustice of these societies, the injustice of the consultation hierarchy procedure within which 

some have a lot of political power (those who do the consulting) and most have very little (those who 

are consulted).   There is a basic unfairness here, incompatible with the moral equality of persons, that 

liberal peoples support by recognizing DHSs as EPMIGS.  While there may be some reasons to outwardly 

tolerate a DHS (e.g. promoting international peace), that DHSs are in some fundamental way politically 

unjust makes it impossible for liberal peoples to properly regard DHSs as EPMIGS.  On reflection they 

should, as it were, realize that they can’t really regard DHSs as EPMIGS, that the relationship is seriously 

morally problematic insofar as through the relationship liberal peoples support a fundamental political 

injustice.  

How might Rawls respond to this objection?   I put aside for now the complication that some members 

of a DHS might themselves view the consultation hierarchy as a fundamental injustice, and focus instead 

on the case of unanimity.   At least in this case, it seems that there is something of a response to the 

objection.   Since all the members accept the arrangements, there is at least a case to be made that 

liberal peoples don’t support injustice by recognizing the political society internationally, at least if there 

is a way also to satisfactorily answer the “normative significance of acceptance” concern brought up in 

9.2. 

I say at least “a case” since there may still be legitimate doubts.  If these institutions are defective 

politically for not advancing fairly the interests of those who are merely consulted, then one might 

worry that, by recognizing the society one does an injustice not to those who accept the arrangements 

but future generations who might not.  It is partly for this reason that I have insisted, in formulating the 

criteria, on the condition that the society appear to be stably well-ordered.   

9.4 The objection from dissidence:  violation of duties of justice 

I next take up an objection that has been pressed by many critics of Rawls’s position and which has not 

adequately been answered, and to which I am not sure that there is a convincing answer.435   In what 

follows I try to lay out at least what they key issues are and indicate the kinds of response that might be 

available for a defender of Rawls’s position.  

The criticism is that, even if nearly all members of the society accept its basic political and social 

structure, and even if this acceptance is normatively significant – that the decent society realizes the 

objective and subjective conditions for responsible acceptance – there will still be, realistically, in any 

political society, members who don’t accept its basic political and social structure.   A DHS might, for 

example, contain “liberal dissidents” who don’t regard the consultation hierarchy as legitimate and 

don’t regard as acceptable the form of life – without various liberal freedoms – it offers.   

And then the idea is that, since liberal peoples must regard the treatment of these dissidents as the 

victims of injustice – denied their democratic and liberal rights, and where this denial isn’t “accepted” in 
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a normatively significant way – the relationship of toleration is problematic.  Tolerating a political 

society involves recognizing it internationally and supporting the society.  In this instance, then, and in 

any realistic instance (involving dissidence), toleration would involve the violation of duties of justice.  

By recognizing and supporting the society, a liberal political society treats the dissident unjustly and 

contributes to their unjust treatment.  And then the thought is that this implies that regarding the 

society as an EPMIGS is impossible, insofar as the relationship is a morally compromised, involving the 

violation of duties of justice. 

Are there any plausible responses to this objection?   I think there are at least a four main possibilities.   

The first is to deny that the dissidents in question are victims of injustice, to nip the objection from 

violation of duties of justice in the bud.   The second is to grant there is some injustice in this case, but to 

deny, on the ground that a DHS has the moral right to rule, that this implies that any duties are violated.  

The third grants that there is injustice and some support for injustice in the relationship of toleration, 

but to deny that any duties of justice are violated, so that the possibility of regard for a DHS as an 

EPMIGS is preserved.  A fourth grants that a liberal people violates of justice in tolerating a DHS, but 

holds that this is compatible with regarding a DHS as an EPMIGS.  

9.4.1 No injustice 

Let’s explore each of these options.  The first may seem incredibly implausible.    From a liberal political 

perspective isn’t it obvious that the liberal dissident has a valid claim against a DHS that it be organized 

along liberal democratic lines?  While at first glance that may seem correct, it isn’t entirely obvious.   

One might say that, under the condition envisioned – in which the vast majority of the society endorses 

its political structure (and where this endorsement is more or less evenly distributed across the major 

demographic groups in the society), do so from a normatively significant position, and where the society 

is stable over time – that there is no such claim.  At a certain point numbers matter and social success 

matters.   Another possibility, somewhat along the same lines, is that justice is socially relative or 

pragmatic, dependent to some large extent on a political society’s culture.   Liberal justice doesn’t apply 

in a DHS.    A third possibility is that one is simply justifiably uncertain about what justice requires in 

another, very different, political society and so reluctant to accept that the liberal dissident is the victim 

of injustice.  One might appreciate the difficulty of their situation without thinking there is any injustice.   

I can’t defend any of these options, but I think they are at least possible ways in which a reasonable 

liberal citizen, might, on reflection regard the situation of “dissidents” in a DHS – so that the relationship 

that toleration involves isn’t compromised by the support of injustice.  Further, it is worth emphasizing 

here that, while Rawls certainly doesn’t endorse any of these ways of theorizing dissidents in a DHS, as I 

have interpreted his view he has taken no official stance as to the domestic justice or injustice of a DHS.   

So there is certainly space within the view he has developed, theoretically, for each of these options.  To 

the extent that any of these options is plausible – and I only offer them here, without defense – there 

would be an answer to the objection from dissidence. 

9.4.2 Right to Rule 
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The second option concedes that a DHS is unjust, but holds that the toleration of a DHS is essentially 

analogous to the toleration of other liberal peoples.  While liberal peoples may be unjust, their 

institutions are legitimate, and this buffers the relationship of recognition and support that toleration 

involves from any taint of injustice.  Far from violating any duties of justice, justice may action require 

toleration. It would violate a duty of justice, owed to the society as politically legitimate, to 

internationally recognize and support it.  

This option is the strongest reply that could be made to the objection, but can it be made out?   One 

difficulty for this view, is that the injustice of a DHS doesn’t appear to be analogous to the injustice that 

is compatible with moral purity in the Society of Liberal Peoples’ case.   In the case of a DHS, conceding 

that there is injustice, it seems to be at the highest level – at the level of the political relationship that 

constitutes the society.   And it is not obvious how this kind of justice is going to be compatible with the 

moral right to rule.  In the Society of Liberal Peoples’ case, it is the egalitarian character of the political 

relationship that buffers other liberal peoples from ordinary injustice and which may even ground a duty 

of justice to recognize and support the domestically unjust liberal society.  But this is absent in the case 

of a DHS.  

9.4.3 Injustice is domestic 

A third response grants that the liberal dissident is treated unjustly, and at the highest political level, but 

denies that toleration involves any violation of duties of justice.  The injustice at issue is essentially 

domestic.  It is the other members of the DHS that are treating the liberal dissident unjustly, not the 

liberal democratic society.  

This response has something going for it, but it is not obvious that from the fact, granted, that the 

primary violators of the dissidents’ claims are the members of their own society, that liberal peoples 

wouldn’t be implicated in this injustice by recognizing and supporting a DHS.   Getting to the bottom of 

this would require a fuller account of the duties of justice as they apply to liberal peoples vis-a-vis not 

simply other societies, but the members of those societies.  If it could be made out that liberal peoples 

violate no duties of justice to the liberal dissidents of DHSs (notwithstanding the fundamental political 

justice that these societies involve), this would be a strong reply to the liberal dissident objection.  It 

would avoid the perhaps unattractive option that DHSs aren’t unjust, and would be compatible even 

with conceding fundamental political injustice (and so not injustice on analogy with toleration in the 

liberal peoples only case), but would avoid the problem of how to square regarding DHSs as EPMIGS 

with toleration as a morally compromised relationship.  But I’m not sure that this can be made out.  

Given injustice at a fundamental political level, wouldn’t this implicate supporting societies in injustice 

even if, all things considered, the relationship of toleration was justified? 

9.4.4 EPMIGS status compatible with moral compromise 

The fourth response holds that regarding a DHS as an EPMIGS needn’t imply that the relationship 

violates no duties of justice.  It might be granted that, while toleration of a DHS does violate some duty 

of justice to the dissident member of a DHS, this is a relatively weak duty, in comparison with the 

importance of respecting the exercise of reason of the responsible adults in a DHS who nearly 
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unanimously support the institutions of a DHS, and given that a DHS is reasonable externally, stable, and 

provides an adequate framework for the development and exercise of human capacities of its members.   

9.4.5 Evaluating these Possibilities? 

Unfortunately I can’t undertake to determine here which of these possibilities has the most merit as a 

response to the objection from dissidence.  My main aim in this section has been to frame some of the 

main ways this response could go.  

But, that said, it is worth pointing out that all of these possibilities are compatible the idea that I have 

taken to be guiding Rawls in laying out the criteria, the idea of a nearly well-ordered non-liberal society.  

My idea of what being a member of the Society of Peoples involves – a nearly well-ordered political 

society – leaves open, in principle, each of these responses to the objection from liberal dissidence. 

9.5 The objection from external effects 

The next objection I discuss is the objection from the external effects of toleration developed by Thomas 

Christiano.436  This objection focuses, again, on what I take to be the main issue:  the relationship that 

EPMIGS status involves.   

Some defenders of Rawls’s position seem to understand, or least suggest, that the case for toleration of 

DHSs as turns whether it would be permissible for liberal peoples to adopt a coercive posture towards 

DHS in effort to move them in a liberal direction.   But clearly for Rawls “toleration” involves much more 

than this:  it involves cooperating with and participating with a society as an equal in the international 

community, and so in the construction of international institutions and, presumably, international 

law.437  

Christiano’s idea then is, even if all the members of a DHS accept its political organization, toleration is 

still morally problematic.   Participation with a DHS in the making of international law has two “external 

effects,” it makes liberal democratic citizens complicit in the non-democratic (in-egalitarian) decision-

making of a DHS and it subordinates democratic citizens to the elites in a DHS, each of whom has more 

power in the making of international law than any citizens of the democratic society.438    Justice 

requires that each person in the world be treated clearly publicly as equals in the making of 

international law, and this requires that each state participating in the creation of international law be 

itself democratic.439    Once a DHS is added to the mix it is publicly clear that some persons have much 

less power than others in the making of international law (the non-elites of the DHS) and that some 

persons have much more power (the DHS elites).440   In such an arrangement, insofar as each democratic 

citizen has more power than each non-elite DHS member, democratic citizens treat some others unjustly 

                                                           
436 (Christiano, 2013) 
437 (Rawls, 1999, pp. 36,8,42-3,59) 
438 (Christiano, 2013, p. 320) 
439 (Christiano, 2013, p. 312) 
440 I put aside the theoretical possibility that Christiano discusses in which the DHS establishes a separate 

democratic process for its participation in international law alongside its consultative domestic institutions. 
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(or at least not democratically) and is in turn the victim of injustice (insofar as each citizen has less 

power than the elite DHS members do).   This creates a dilemma:  either that democratic societies 

cooperate with non-democratic societies like DHSs (and “damage the democratic credentials of 

democratic societies and of international law as a whole”) or that democracy must be required for every 

society.   These two options are not, however, morally equal, since justice requires democracy (as a way 

to realize the urgent moral good of public equality), which implies that “the international community 

has a moral justification for promoting and protecting democracy in every state that is a member of the 

community.”441  This is not to deny that there might not be pragmatic reasons for cooperating with a 

DHS, participating with it in the creation of international law.  But such reasons can only be pragmatic 

since through this joint construction liberal societies participate in, benefit from, and are the victims of 

injustice.442  

Are there any plausible responses to this criticism?  Do the external effects of toleration involve the 

violation of a requirement of justice that international law be made in a way that treats all persons in a 

publicly clear way as equals, so that it is impossible for liberal peoples to regard DHSs as EPMIGS, though 

there may be some pragmatic reasons to tolerate them? 

9.5.1 International Public Equality in an SOP containing DHSs? 

One possible response here is that since DHSs are “well-ordered” societies – regulated by a public 

conception of justice and where members of the society have a “meaningful” political role – the 

important moral good of public equality would be realized in the creation of international law.    This is, I 

suspect, the kind of response Rawls would like to give.    While their rulers do have a special role in 

implementing the conception of justice, they don’t benefit from this role in curtailing their decisions to 

themselves.  Rather they conscientiously implement the conception and are held in check, in some way, 

by the fact that ordinary members of the society can protest their actions.  Furthermore, the 

consultation hierarchy is an “established procedure” and the society itself is well-established and stable 

and accepted by nearly all of its members.  Each of these last features would seem to lend some support 

to the idea that a DHS isn’t a society in which its rulers pursue a conception of the common good that is 

skewed in their favor and which doesn’t reflect the views of members of the society.      I think Rawls’s 

hope at least is that the Society of Peoples is one in which neither of the external effects – complicity or 

subordination – arise.   While the rulers of a DHS may have more power in the creation of international 

law than each liberal democratic citizen and the ordinary members of a DHS, provided that the 

consultation hierarchy functions effectively, liberal citizens needn’t think that the process by which 

international law is made expresses the idea that all persons in the process are the moral inferiors of the 

rulers of a DHS. 

But here Christiano wants to press:  why not?  Accepting that the consultation hierarchy mitigates the 

worry that international public equality is not achieved, at least in comparison to the case of an autocrat 

or Rawls’s benevolent monarch, any conscientious and well-informed person would still have to think 

                                                           
441 (Christiano, 2013, p. 316) 
442 (Christiano, 2013, p. 322) 
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that, to a significant degree, the international legislative process is more congenial to the interests of the 

rulers of a DHS than anyone else.    And this means that, in this process, the status of each liberal citizen 

as the moral equal of each other person in the world is not clearly publicly affirmed in this process.   

Another possible response is that in the process of making international law with a DHS, public equality 

would at least be approximately achieved.  In presenting his argument, Christiano mainly focuses on the 

case of the “autocrat,” the analog of Rawls’s benevolent monarch.  This is the case where the set back to 

public equality is clearest.  Christiano then notes that a similar analysis would apply “in lesser degrees” 

to the case of a DHS.   But here one might think that this difference in degree matters.   Is the idea that a 

DHS case is basically no different from the case of the autocrat, that the degrees of difference is 

marginal, or is there a significant difference of degree so that public equality might be approximately 

achieved in the case of a DHS?   

Is there a way here to push back against Christiano’s criticism?  One might grant that, at least in the case 

of a DHS, while the case for public equality is to some extent undermined – public equality is clearest in 

the case of participation with democratic societies – some approximation to public equality still obtains.  

One might think:  the process of making international law is probably somewhat more congenial to the 

interests of the rulers of a DHS than anyone else’s interests, but given that they are constrained by the 

consultation hierarchy, this degree of congeniality doesn’t threaten public equality in any serious way. 

But here again:  why isn’t it serious?  As Christiano understands the situation, it is crucial that public 

equality actually be achieved.  If it appears that the process of making international law is “somewhat 

more congenial” to the rulers of a DHS than anyone else, then this process publicly expresses the idea 

that these rulers are somewhat morally superior to everyone else. And this is a serious problem, on 

Christiano’s view, in the context of political society (including international political society) given the 

significance of the interests at stake for each individual.  

9.5.2 International Public Equality Indeterminate in an SOP with DHSs? 

A third possible response is that in the case of toleration of a DHS it wouldn’t be determinate one way or 

another whether the process of making international law was more congenial to the interests of the 

rulers of a DHS than to the interests of others.   A conscientious and informed person could equally well 

see this one way as the other.   And then the idea might be that while the process of making 

international law is somewhat defective – insofar as it doesn’t achieve public equality – it doesn’t 

express either that liberal citizens are the moral inferiors of the rulers of a DHS.    This is an interesting 

case, at least from a theoretical perspective, in relation to the question of whether it is possible to 

regard DHSs as EPMIGs.  One might agree that the prospects for regard for a DHS as an EPMIGS would 

be undercut if toleration expressed the idea that liberal citizens were subordinate to the rulers of a DHS, 

but not be so sure about this where, while toleration didn’t secure public equality, it didn’t secure public 

inequality either.  One might think that there are reasons of principle to tolerate in this case, to respect 

the reason of the members of a DHS, even where doing this doesn’t secure public equality, provided 

that it doesn’t secure public inequality either. 



186 

 

Does this response have any merit?  I’m not sure.   First of all, while the “indeterminate” case does 

distinguish between two duties of justice – to secure publicly equality on the one hand and to not treat 

persons publicly as unequal on the other – settling for the “indeterminate” option, by tolerating DHS, 

would still seem to violate a duty of justice.   One might say that liberal societies have a duty not just to 

avoid the bad of participating in a process of international law that publicly treats liberal citizens as 

moral inferiors, but also the duty to achieve the important moral good of international public equality 

for their citizens.    Second, while we might grant that it is at least possible that – appearances aside – 

the process of international law is fair in its advancement of the interests of persons, that appearance 

importantly matters.  Christiano’s argument is that making international law with a DHS would appear to 

be a process that is congenial to the interests of the rulers of a DHS, more than to anyone else’s 

interests.  There may not be a conclusive case for unfairness, but isn’t it significantly more plausible than 

not that including DHSs in the process of international law-making would produce law more congenial to 

the interests of the rulers of a DHS than anyone else’s?   

A fourth possible response, related to indeterminacy, is that Christiano’s argument is premature. While 

it may be plausible –in the abstract – that participation with a DHS in the creation of international law 

would not achieve the important moral good of public equality, until such societies exist and are better 

understood, the case that Christiano has made is only suggestive.  I think there is some merit to this 

response, but it doesn’t do significant damage to the criticism.   One could accept that there is more to 

know about DHSs, but still think that, at least from our current position, it seems unlikely that 

participation with a DHS wouldn’t involve the external effects.  

9.5.3 International Public Equality Doesn’t Matter Much? 

The last kind of response I consider to Christiano’s objection is that international public equality doesn’t 

matter that much.  I don’t think this is the kind of response Rawls would want to make.   He would 

rather argue that, since DHSs are well-ordered, this is sufficient to allay the concerns that Christiano 

brings up.  But it is not clear that a DHS’s being “well-ordered” is going to achieve this.   It still is a 

“hierarchical” society, its rulers have more political power than its ordinary consulted members, and this 

generates the appearance, if not fact, that a process of international law involving DHS would be more 

congenial to their interests than to the interests of any other persons. 

So, I now explore the response the international public equality doesn’t matter much, or at least that 

the set back to international public equality participation with a DHS would involve doesn’t matter. 

How might such a response be developed?  One way would be to argue is that since what matters most, 

as far as public equality goes, is the domestic case, and since the set back to international public equality 

wouldn’t be severe (much less severe than in the case of the autocrat), Christiano is, in effect, making a 

mountain out of a mole hill.  It’s just not that big a deal that the process of international law-making 

would appear to be more congenial to the interests of the rulers of a DHS than anyone else.  Liberal 

citizens aren’t going to infer, from this appearance, that they are not morally equal with every other 

person, including the rulers of a DHS and its ordinary members.   And, they probably won’t think that the 

process for making international law is unfair, notwithstanding this appearance.  
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It isn’t clear any of this is adequate however.  First, Christiano can concede that, as things now stand, 

domestic public equality is in some sense more significant that international public equality, without the 

latter being quite significant and increasingly significant.   Second, there is a real danger that, in case 

international public equality is achieved, the idea of moral equality of persons will be undermined, even 

in the minds of liberal citizens.   How do liberal citizens regard dictators and those whom they rule?  In 

this case, and perhaps in a DHS case too, it is easy to sense a slide way from the idea of moral equality of 

persons.   

9.5.4 External Effects Objection is a Problem for Rawls 

So, just to wrap up this section, it is not obvious to me how Rawls can handle the objection from 

external effects.    One can see in his account some elements that might be promising for answering the 

concerns Christiano raises, e.g. in the idea that members of the Society of Peoples are well-ordered 

political societies and are systems of social cooperation.   But these don’t appear up to the task.  I think 

as Rawls understands the Society of Peoples as one in which liberal citizens can look across to the 

members of DHSs and affirm that this Society is sustained by all members of both kinds of peoples on a 

basis of equality, in which the good of political society is realized, and in which the mutual good of 

mutual justice is realized, but the fact that DHSs are hierarchical politically throws a wrench into this 

vision.   The external effects objection seems to be a real problem for Rawls’s view.  

9.6 Conclusion of this Chapter 

In this chapter I have looked at some of the more prominent objections to Rawls’s position regarding the 

toleration of DHSs.  I considered first the objection that the toleration of DHSs is inconsistent with the 

idea of working out a liberal political conception of justice, and argued that a plausible case for 

consistency can be made once Rawls’s philosophy is properly understood as constructivist.  Next, I 

considered the objection that the criteria are compatible with oppression.  This objection seems correct.  

One can imagine a society that satisfies the criteria, including the acceptance criterion, but where we 

don’t think that the society is a system of social cooperation. One response to this objection would be to 

revise the criteria somewhat so as to include requirements for education, and some modicum of 

freedom of speech and association.  One problem here though would be how to define the required 

package of rights in any precise way.   I then considered objections that are, I think, the most important, 

dealing with the question whether the relationship of toleration would involve moral compromise and 

violation of duties of justice.   First here I consider the objection that toleration would support domestic 

political injustice, and so be incompatible with the status of DHSs as EPMIGS.  Here, I think a more or 

less successful response, is that, so long as the members of a DHS all accept its form of political 

organization, there may be no problem with supporting the society, even if it is by liberal standards 

unjust.   Next, I consider the much more realistic case, where there is dissidence to the society, and the 

objection that liberal societies can’t recognize such societies as international equals, since doing so 

would violate duties of justice.  I considered 4 possible ways of responding to this objection, none of 

which is entirely satisfactory, either that the dissidents don’t suffer injustice (so the objection doesn’t 

get off the ground), that a DHS has a moral right to rule (so that the injustice is to be understood on 

analogy with injustice in the liberal peoples only case), that this injustice is essentially domestic (so that 
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liberal peoples aren’t implicated in it), or that while liberal peoples are implicated in injustice in this 

instance, it is very minor, all things considered, and doesn’t make regarding a DHS as an EPMIGS 

impossible.   One striking thing about this objection is that Rawls doesn’t consider it in presenting his 

position.   In fact his discussion of a DHS suggests that what he may have in mind is a perfectly well-

ordered society, in which there is no dissent from the basic political order.  I have not interpreted DHSs 

this way since, so interpreted, the idea of a DHS is to utopian to be of any practical relevance.  But this 

leaves the difficult question of how to handle the objection from dissidence, and I have discussed some 

of the ways it might be answered in this chapter.  Finally I considered the objection from external 

effects.  This is another difficult objection to which it is not clear that Rawls has a convincing answer.  

The objection recognizes correctly, I think, that a crucial question about the possibility of toleration is 

the implication this would have for liberal societies participating with DHSs in the Society of Peoples.   A 

defense of Rawls’s position can’t rely only on the idea that it would be wrong to coercively interfere 

with a DHS.  But once co-participation in the construction of international institutions and law is in view, 

it is harder to see how the domestic injustices (or inequalities) of a DHS won’t spread to liberal societies 

and the international community at large, and this would seem to undermine the possibility of 

recognizing a DHS as an EPMIGS.   

9.7 Conclusion of the Dissertation 

My main aim in the dissertation has been to provide an interpretation of Rawls’s position regarding the 

toleration of DHSs.  The text is very unclear about what the main idea is.   Is the idea that toleration is 

mainly recommended on pragmatic grounds?  Or is the idea that the political institutions of a DHS are 

legitimate?  Against these views I have an advanced an interpretation according to which DHSs are to be 

tolerated because they are reasonable, stable, nearly well-ordered political societies.  This implies that 

there are reasons to respect the society internationally as a way of respecting the reason of (nearly) all 

of the adult members of the society.  It also implies that the society is kind of success, filling the role that 

a society is to play in a Society of Peoples.    But it needn’t imply that its political institutions are 

“legitimate” in the sense that its members have a moral duty to obey its laws, owed to the governing 

authority.  Rather, as I have interpreted Rawls’s position, at least as it is officially developed, it does not 

take any stand as to the domestic justice of a DHS nor as to its legitimacy.  Of course the members of a 

DHS – nearly all of them – do regard their society as, in some sense, just and legitimate, but that is 

another matter.  This has been another main feature of my interpretation.   I have also paid close 

attention in my interpretation to the place the criteria for a DHS have within Rawls’s view.   Rawls 

doesn’t argue for the criteria, but rather hopes, and is reasonably confident, that the criteria will 

resonate with the idea of a well-ordered political society, so that liberal peoples would, on reflection, 

regard them as EPMIGS, should DHSs ever come to exist.    Finally, I have also suggested that to describe 

the relationship EPMIGS status involves as one of “toleration” is, in an important sense, misleading. 

Members of the Society of Peoples cooperate with one another, assist one another, participate together 

in the construction of international institutions, and even have mutual concern for one other.  Many 

interpretations of Rawls’s position don’t pay sufficient attention to this aspect of his view and this is 

problematic.  Some of the strongest objections to the position he has developed hone in precisely on 

this relationship.   I have looked at some of these objections in the dissertation and, as far as I can tell, 
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there is no really convincing way to answer them.  But perhaps other interpreters of Rawls will have 

more success.  
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