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ABSTRACT 

________________________________________ 

 

   The juvenile justice system was established with the intent of rehabilitation and forgiveness of 

childhood stupidity. As a country, we have recognized that children under the age of 18 lack the mental 

capacity to thoroughly understand the consequences of their actions. However, when it comes to 

sexting, our juvenile justice system is failing our youth. 

   If an adult is caught with sexually explicit photographs, it is a felony. As adults, we believe that 

possession of such material is an attack on the very moral fiber of our being. But what if a sixteen-year- 

old has a photo (taken willing by his underage girlfriend) on his cell phone? Common sense would 

dictate that our juvenile justice system would educate both parties on why this behavior is so risky. 

What is taking place in half the states across the country is that we are trying both children as adult sex 

offenders. If found guilty there is mandatory jail time plus the requirement to register as a sex offender. 

These mandatory sentencing requirements go against the very premise of our juvenile system. These 

requirements do more than shame the parties involved; these requirements are ruining children’s 

futures.   
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Introduction 
  

  Imagine you’re a parent and you get a call from your local police department. Your child has 

been taken to the police station and is being booked on charges of child pornography while on 

school grounds. As a parent, the last thing going through your mind is that they took a nude 

selfie and sent those photos to a boyfriend or girlfriend. However, scenes like this are taking 

place all over the United States and are quite frequent.  

   The problem lies with the justice system itself. Times have changed and, as a country, there 

have been so many technological advances, yet our judicial system has failed to catch up. The 

juvenile justice system was specifically designed as a means to protect juveniles from their lack 

of knowledge and decision-making skills. As a country, we recognized that children do not 

possess the mental capacity to fully understand the consequences of their actions and as a result 

should not be held to the same standards as adults, even when the charge is murder.   

    When the juvenile courts were established, and different rules and statutes were put in place, 

no one truly imagined that a system designed to protect them could fail. Yet, when it comes to 

“sexting”, the system has failed to achieve its purpose of allowing leniency for mistakes driven 

by hormones and youth curiosity.  

   What is sexting? Sexting is the sending or receiving, of nude or semi-nude, photos of teens or 

adults. When teens or adults engage in this form of expression, it is commonly referred to as a 

“sext message,” as these messages are sent or received with the use of a cell phone or messaging 

app. For the purpose of this paper, sexting will refer only to situations involving teen to teen 

sexting, and only within the confines of a relationship.  

   The use of these types of messages as a form of communication has become so frequent and 

popular that companies have even made specific applications to hide the content of these 
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messages from adults. These applications can be downloaded onto a computer, tablet, or a phone 

and then used to send sext messages to another party with the intention of having those photos 

self-destruct after so many seconds.  

   In some states children that send or receive nude or semi-nude photos of themselves or their 

significant other are being charged with a felony for possession or distribution of child 

pornography. There is no room in this system for lesser charges as statutes surrounding child 

pornography are still in the stone age. When the original laws regarding child pornography were 

enacted the internet was still a decade away from invention, and many decades away from the 

common role it has now. Children caught with these photos on their cell phones or having sent 

these messages are being tried as an adult and if convicted could face a mandatory sentence, 

requiring them to register as a sex offender for a period of years up to and including for the term 

of their life.  

   The subject of sexting and the possible detrimental consequences has been a public relations 

nightmare for schools, prosecution offices, and parents for the last decade. Punishing a child with 

a lifelong label as a sex offender goes against the very theory and design of the juvenile justice 

system.  

  This paper will examine the history of the juvenile justice system in the United States, child 

pornography laws, the influence of technology on today’s youth, how sexting is being used both 

as a means of communication and as a means of bullying, what steps states are taking to try to 

find a solution and what local Arizona judges think of Arizona’s policy on sexting. Then we will 

cover possible solutions used by individual states and local jurisdictions.  
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History of Juvenile Justice in America 

   Early in the nineteenth-century people began to notice change all around them. Once rural 

farmlands were being turned into urban areas full of growth and promise. These new urban areas 

brought jobs, and people with families, and many new cultures. In New York, children would 

run wild through the city, committing petty offenses. 1 During this time, it was common practice 

to deal with unruly children in the same manner as adults. Which meant the same crimes as well 

as the same punishments. Many religious groups felt this system of punishing children was harsh 

and felt their Christianity demanded they try to help these children to find a better way, rather 

than allowing them to continue down a criminal path. 2  

   Many religious and private organizations created reform schools to help rehabilitate youth. 3 

“They intended these reforms to protect working and immigrant youths during the transition 

from childhood to adulthood." 4 It was important to understand that childhood was vastly 

different from adulthood. Juveniles are viewed as not having the same mental capacity to 

understand and comprehend as adults. A large part of their capacity to understand is tied to 

reason and logic. Many children do not comprehend the fact that their actions have 

consequences.  

   People believed that because children had not yet come to full maturity, they could be taught 

normative values. Some progressives believed the sole purpose of these juvenile reform schools 

                                                 
1 John C. Watkins, Jr., The Juvenile Justice Century, A Social Commentary on American Juvenile Courts. 4-5 

(1998).  

 
2 Id, 3-31 

 
3 Barry C. Feld., The Evolution of the Juvenile Court, Race, Politics, and the Criminalizing of Juvenile Justice.25-29 

(2017). 
4 Id, 35 
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should be imprisonment away from adult offenders, education, and hard labor.5 The premise of 

these thoughts was that if wayward children were kept busy doing hard labor in fields, they 

would have less time to engage in delinquent activities. Regardless of the reason, it was apparent 

that people felt treating a child as an adult was harmful to the child and to society at large.  

   How then should society distinguish a child from an adult? Historically, age has been used as 

the key to open the door to adulthood. In 1302 Justice Spigurnel stated, “a child indicted for the 

crime of homicide should not be punished by the criminal law, if he did the deed before he was 

seven years of age.”6  Even “In biblical times, Roman law vested parents with the almost 

exclusive responsibility for disciplining their offspring. Age was the crucial determinant of 

whether youths were subjected to parental discipline or to the more severe penalties invoked for 

adult law violators. This was also adopted in the Middle Ages in English Common law under the 

monarchy.”7  

  While age is a common factor in the sentencing of juveniles mostly because as reasoning adults 

we feel that by eight or ten a child should have some knowledge of good and evil, right and 

wrong, and of consequences should they do something “bad.” Even today age of culpability 

varies not just among the states but among countries around the world.8  

   During this time of reform schools, juveniles were still being tried as adults and in the adult 

court system. The individual states continued to assert their parens patriae role of educating and 

punishing delinquent youth. It was not until 1899 that the first official juvenile court was 

                                                 
5 John C. Watkins, Jr., The Juvenile Justice Century, A Social Commentary on American Juvenile Courts. 9  (1998). 

 
6 Id. 12  

 
7 Dean J. Chapmion., The Juvenile Justice System; Delinquency, processing, and the Law. 7 (2001). 

 
8 Special Protections, Progress, and Disparity Old Enough to be a Criminal.. (Nov 13, 2017 @ 7:pm) 

https://www.unicef.org/pon97/p56a.htm  

https://www.unicef.org/pon97/p56a.htm
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established on April 21, 1899, by the Illinois Juvenile Court Act.9 This was the first court 

established in the United States to solely deal with juveniles and their crimes. By the end of 

World War II, every state in the United States had its own version of a juvenile court system.10  

“Juvenile courts deemphasized their criminal foundations, rejected notions of criminal 

responsibility and punishment, blurred distinctions between criminal violators and noncriminal 

children, and acted to improve their future welfare.”11 In short, the goal was to help youthful 

offenders get their lives straight rather than focus on institutionalization.  

   This new systematic treatment of juveniles in a special court was not without critics. Many 

who supported the new juvenile justice system took issue with the fact that when punishments 

were applicable, the juvenile was not afforded the same constitutional rights as adults under 

similar circumstances. This criticism ushered in the new “constitutional era” of juvenile judicial 

history.12 

   A crucial turning point came on the heels of the landmark case of Kent v. United States13. In 

this case, the United States Supreme Court ruled that juveniles are entitled to certain amounts of 

due process rights, such as the rights to hearings, counsel, and review of evidence being 

considered by the court.14 Those rights were further expanded by cases like In Re Gault15, and 

                                                 
9 John C. Watkins, Jr., The Juvenile Justice Century, A Social Commentary on American Juvenile Courts. 43 (1998). 

 
10 Id. 45 

  
11 Barry C. Feld., The Evolution of the Juvenile Court, Race, Politics, and the Criminalizing of Juvenile Justice. 34 

(2017). 

 
12 Frederic L. Faust and Paul J. Brantingham, Juvenile Justice Philosophy, Readings, Cases, and Comments. 2nd 

Edition. 23 (1979). 

 
13 Kent v. United States, 383 U.S. 541 (1966) 

 
14 Frederic L. Faust and Paul J. Brantingham, Juvenile Justice Philosophy, Readings, Cases, and Comments. 2nd 

Edition. 269-283 (1979). 

  
15 In Re Gault, 387 U.S. 1 (1967). 
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Breed v. Jones16, which gave the right to confront and cross-examine witnesses and protection 

against self-incrimination as well as double jeopardy. Juvenile courts today function in the same 

manner as adult criminal courts with some variations. First, the terminology is very different, in 

juvenile courts we have a delinquent offender while in adult criminal court we have a suspect or 

a criminal offender. We sentence adults, while the courts issue disposition orders on juveniles. 

The second key difference lies in the types of trials. Juveniles are not afforded jury trials. 

Instead, their fate lies in the hands of a presiding judge. The last major difference is that in 

juvenile court there is no appellate review.17 Juvenile justice is still focused on education, 

rehabilitation, and conformance to society’s norms; the key difference is that now these juveniles 

have limited rights under these proceedings.  

   Since the inception of the juvenile courts, the focus has been on causing the least amount of 

harm to the juvenile while educating them on how to be more productive law-abiding citizens. 

Before we move on to sexting, it is also important to understand how the laws juveniles are being 

punished for, specifically with regard to sexting, started.  

 

History of Child Pornography and the Supreme Court 

  For millions of Americans inflicting injury upon a child is a heinous act, which requires the 

maximum penalties our judicial system can impose. Since 1977 Congress has enacted different 

                                                 
16 Breed v. Jones, 421 U.S. 519 (1975) 

 
17 Barry C. Feld. The Evolution of the Juvenile Court, Race, Politics, and the Criminalizing of Juvenile Justice. 67 

(2017). 
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laws and statutes aimed at deterring child pornography.18 The purpose of these acts is to prevent 

harm to children caused by their sexual exploitation.  

   Child pornography as defined by the United States code “means any visual depiction, including 

any photograph, film, video, picture, or computer or computer-generated image or picture, 

whether made or produced by electronic, mechanical, or other means, of sexually explicit 

conduct, where(A) the production of such visual depiction involves the use of a minor engaging 

in sexually explicit conduct; (B) such visual depiction is a digital image, computer image, or 

computer-generated image that is, or is indistinguishable from, that of a minor engaging in 

sexually explicit conduct; or (C) such visual depiction has been created, adapted, or modified to 

appear that an identifiable minor is engaging in sexually explicit conduct.”19 

   Since 1977 Congress has made several attempts to strengthen the maximum punishment for 

child pornography. In 1986, the Meese Report was released confirming the production and 

distribution of child pornography causes severe harm to children, and in order to deter this 

market from thriving, the punishment would need to be severe.20  In 1990 the Child Protection 

Restoration and Penalties Enhancement Act21 was passed which made it a crime to be in 

 

                                                 
18 United States Sentencing Commission. The History of the Child Pornography Guidelines. 8-9 (2009) (October 22, 

2017, @ 11:46pm). https://www.ussc.gov/sites/default/files/pdf/research-and-publications/research-

projects-and-surveys/sex-offenses/20091030_History_Child_Pornography_Guidelines.pdf   

 
19 2006 Edition v 11 Titles 18-19 465 (2006) Sections 2255-2257 

 

 
20 United States Sentencing Commission. The History of the Child Pornography Guidelines. 9 (2009). (Accessed 

October 22, 2017, @ 11:46pm). https://www.ussc.gov/sites/default/files/pdf/research-and-

publications/research-projects-and-surveys/sex-

offenses/20091030_History_Child_Pornography_Guidelines.pdf    

 
21 United States Congress. S.1825- Child Protection Restoration and Penalties Enhancement Act of 1989. (1989).  

(Accessed March 17, 2018 @ 8:01pm). https://www.congress.gov/bill/101st-congress/senate-bill/1825  

 

https://www.ussc.gov/sites/default/files/pdf/research-and-publications/research-projects-and-surveys/sex-offenses/20091030_History_Child_Pornography_Guidelines.pdf
https://www.ussc.gov/sites/default/files/pdf/research-and-publications/research-projects-and-surveys/sex-offenses/20091030_History_Child_Pornography_Guidelines.pdf
https://www.ussc.gov/sites/default/files/pdf/research-and-publications/research-projects-and-surveys/sex-offenses/20091030_History_Child_Pornography_Guidelines.pdf
https://www.ussc.gov/sites/default/files/pdf/research-and-publications/research-projects-and-surveys/sex-offenses/20091030_History_Child_Pornography_Guidelines.pdf
https://www.ussc.gov/sites/default/files/pdf/research-and-publications/research-projects-and-surveys/sex-offenses/20091030_History_Child_Pornography_Guidelines.pdf
https://www.congress.gov/bill/101st-congress/senate-bill/1825
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 possession of child pornography.22  

   In addition to longer prison sentences, the 1994 Crimes Against Children and Sexually Violent 

Offender Registration Act made it mandatory for certain convicted sex offenders to register as a 

sex offender in the county in which they reside.23 This registration is shared nationally by law 

enforcement agencies and is used as a tool to keep track of sex offenders and to make sure they 

are in compliance with the terms of their parole.  

   Child pornography has been challenged at the Supreme Court level as a violation of First 

Amendment rights to free speech. In New York v. Ferber, the United States Supreme Court held 

that child pornography does not fall under the protection of freedom of speech.24 The states and 

the federal government have a compelling interest in protecting minor children from harm. It is 

this compelling interest which tips the scale in favor of limitation on child pornography as a 

protected speech.  

   These laws were challenged again at the Supreme Court level in the 2002 case of Ashcroft v. 

Free Speech Coalition. In Ashcroft, the U.S. Supreme Court was asked to evaluate the use of 

computer-generated images to depict virtual minors in sexual acts. The Supreme Court held that 

in this particular case the use of computer-generated minors to produce sex acts is a form of 

protected speech.25 In Ferber, the Court was concerned about the actual harm caused to a real 

child as a result of child pornography. In Ashcroft, no real child is utilized and harmed. The 

                                                 
22 United States Sentencing Commission. The History of the Child Pornography Guidelines. 17. (2009). (Accessed 

October 22, 2017, @ 11:46pm). https://www.ussc.gov/sites/default/files/pdf/research-and-

publications/research-projects-and-surveys/sex-

offenses/20091030_History_Child_Pornography_Guidelines.pdf  

 
23 Office of Justice Programs. SMART, Legislative History of Federal Sex Offender Registration and Notification. 

(Accessed February 18,2018 @ 10:45am). https://www.smart.gov/legislation.htm  

 
24 New York v. Ferber, 458 U.S. 747 (1982) 

 
25 Ashcroft v. Free Speech Coalition 535 U.S. 234 (2002) 

https://www.ussc.gov/sites/default/files/pdf/research-and-publications/research-projects-and-surveys/sex-offenses/20091030_History_Child_Pornography_Guidelines.pdf
https://www.ussc.gov/sites/default/files/pdf/research-and-publications/research-projects-and-surveys/sex-offenses/20091030_History_Child_Pornography_Guidelines.pdf
https://www.ussc.gov/sites/default/files/pdf/research-and-publications/research-projects-and-surveys/sex-offenses/20091030_History_Child_Pornography_Guidelines.pdf
https://www.smart.gov/legislation.htm
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Court rejected all of the state’s arguments regarding the fact that allowing these forms of child 

pornography will promote this action and entice pedophiles to seek out real children. Since no 

real children were used or harmed by these depictions of sex acts the Court ruled they were to be 

protected.  

   Since the early part of the twenty-first century, there have not been any major changes to our 

nation’s laws and statutes regarding child pornography. While our technology has advanced and 

our forms of expressions have changed, our laws have not. Once again child pornography 

statutes are on the front page of newspapers and have been the topic of much debate in state 

legislatures. The child pornography statutes of the early 1990’s are now being weaponized 

against the very class of people we are trying to protect.  

 

Technology and Today’s Youth 

   By walking through your local high school campus on any given day, it is apparent that 

technology has become entrenched in our children’s lives. This use of technology is not just 

being utilized by our teenagers. Most elementary school age children either have their own cell 

phone or tablet or at least have access to one. Gone are the days of sitting in the living room 

being held hostage by a phone cord. Today’s teens can communicate in real time at any point 

during the day with the use of a computer or phone.  

   Teens have access to messaging applications such as Instagram, Facebook, Twitter, and 

Snapchat. All these applications are designed to help people share their intellectual property in 

real time with friends and family members. Even though teens have a cell phone, phone calls are 

no longer the preferred method of communication. For parents, lawmakers, and school officials, 

this use of technology is a blessing and a curse.  



11 

 

    

Just What Is A Sext message 

   Just what is a sext message and what does it have to do with technology and child 

pornography? A “sext message” is the sending of self-produced sexually explicit or graphic 

material to another person, usually a boyfriend or girlfriend. For teens these messages have 

become a type of electronic flirting, it has become a part of their sexual experimentation. Sext 

messages have become so popular among teens and adults that companies have even designed 

specific applications aimed at destroying the messages once they are viewed.26 

   The controversy surrounding sexting and juveniles is that the very Unites States code that is 

supposed to protect them from predators is now being used to convict them of sex offenses. 

These sexts are being taken by the minor and sent to another person for private viewing. Our 

child pornography statutes were designed to protect juveniles yet here we are in the twenty-first 

century using that same law to convict a child for an act that is lawful for an adult to engage in.  

   Child pornography laws were never designed to convict juveniles for expressing themselves. 

The laws were enacted to protect children from becoming unwilling participants in adult sexual 

acts. The debate on whether children should be punished under adult standards and made to 

register as an adult for sending a sext message is ongoing, and no form of government is 

immune.  

 

 

 

                                                 
26 Sarah E. Barr. Child Autopornography in the Age of Snapchat--An Affirmative Defense. (2016) 
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The Federal Government and Sexting  

   Since the late 1970’s protecting children from sexual exploitation has been an area of concern 

for the federal government27. In 1977 Congress passed the Protection of Children Against Sexual 

Exploitation Act28 to prevent adults from engaging in this type of activity and to punish the one 

who continued to exploit children. At the time this law was passed the daily use of the internet 

was still decades away. However, the federal government was facing a crisis of juveniles being 

depicted in sexual ways to the satisfaction of adult predators. Over the years the federal 

government would continue to enact statutes aimed at ending this practice.  

   The laws were centered around the visual depiction of children in sexual situations and the 

subsequent distribution of these materials. Amendments were made over time to include services 

for victim’s rights, and stiffer penalties for offenders29. In 2009 the purposed amendments to the 

United States Sentencing Guidelines §2G2.2 included language to include the intent to view and 

access child pornographic material using a computer30. This process of continuing to amend the 

current child pornography laws continues even today. In most cases, these amendments centered 

around sentencing laws and penalties to register.  

   How did federal laws aimed at adults, come to be used to prosecute juveniles? About half of 

the States have yet to pass their own specific legislature to specifically handle sexting. Since 

                                                 
27 United States Sentencing Commission. The History of the Child Pornography Guidelines. 9 (2009). (Accessed 

October 22, 2017, @ 11:46pm). https://www.ussc.gov/sites/default/files/pdf/research-and-

publications/research-projects-and-surveys/sex-

offenses/20091030_History_Child_Pornography_Guidelines.pdf   
28 Id 

 
29 United States Sentencing Commission. The History of the Child Pornography Guidelines. (2009). (Accessed 

October 22, 2017, @ 11:46pm). https://www.ussc.gov/sites/default/files/pdf/research-and-

publications/research-projects-and-surveys/sex-

offenses/20091030_History_Child_Pornography_Guidelines.pdf   
30 Id 

 

https://www.ussc.gov/sites/default/files/pdf/research-and-publications/research-projects-and-surveys/sex-offenses/20091030_History_Child_Pornography_Guidelines.pdf
https://www.ussc.gov/sites/default/files/pdf/research-and-publications/research-projects-and-surveys/sex-offenses/20091030_History_Child_Pornography_Guidelines.pdf
https://www.ussc.gov/sites/default/files/pdf/research-and-publications/research-projects-and-surveys/sex-offenses/20091030_History_Child_Pornography_Guidelines.pdf
https://www.ussc.gov/sites/default/files/pdf/research-and-publications/research-projects-and-surveys/sex-offenses/20091030_History_Child_Pornography_Guidelines.pdf
https://www.ussc.gov/sites/default/files/pdf/research-and-publications/research-projects-and-surveys/sex-offenses/20091030_History_Child_Pornography_Guidelines.pdf
https://www.ussc.gov/sites/default/files/pdf/research-and-publications/research-projects-and-surveys/sex-offenses/20091030_History_Child_Pornography_Guidelines.pdf
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these states have not passed state specific legislation, they instead adopted language directly 

from the United States federal codes. The problem with this set up, is that the federal code was 

never intended to prosecute children who are accused of sexting.   

   “Federal law defines child pornography as any visual depiction of sexually explicit conduct 

involving a minor (persons less than 18 years old)31.” This definition coupled with the language 

from the current United States Code are what states are using to prosecute teens who have sent or 

received sext messages32. United States Code title 18 section 2251-2260 deals with sexually 

explicit visual depictions of minors, those under eighteen years of age. It is important to note that 

the language contained in this section references interstate and foreign commerce numerous 

times.  

   However, it is this language of the United States code that states have adopted and prosecutors 

are now using to penalize teen sexters. A teen who voluntarily takes a photo of themselves using 

a mirror and then sends the text to a boyfriend or a girlfriend can be prosecuted under the federal 

code for production and distribution of child pornography. At the time of this paper I could not 

find one case of federal prosecution for teen sexting, and to date, the Supreme Court of the 

United States has yet to hear a case on teen sexting.  

   The federal statute is usually relied upon by states who for whatever reason have failed to pass 

their own updated legislation amending their criminal code to account for this new way of 

flirting. The federal government has no specific laws on sexting. One reason may be because 

they lack the jurisdiction needed in most to prosecute even if they wanted to do so. Twenty states 

                                                 
31 United States Department of Justice. Child Pornography. (Accessed February 12, 2018). 

https://www.justice.gov/criminal-ceos/child-pornography  

 
32 18 U.S.C. §2252 (2012)  

 

https://www.justice.gov/criminal-ceos/child-pornography
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have passed their own legislation taking into account the normalcy of these acts, making what 

would be a felony a misdemeanor.33 Even though these states have adopted language to deal with 

teen sexters, they still kept the original laws on child pornography in their statutes to protect 

children from adult predators.34  

   Some states like Arizona have even passed what is known as “revenge porn” statutes. These 

statutes are aimed at prosecuting jilted lovers who send these private photos out into the world 

strictly out of spite or for revenge. Other states like Washington are still using the language from 

the United States Code to punish teens for sexting requiring them to register as sex-offenders if 

found guilty35.  

 

States and Sexting 

   The prosecution of teens comes from the independent state and counties within the country. 

Each state has either passed their own legislature on how to deal with sexting, or they have 

adopted language taken from the United States Federal Code and are using that language to 

determine how to proceed with these cases. As of today, twenty-five states are prosecuting 

teenagers who sext with language adopted from the United States Federal Code36. This 

punishment carries with it a requirement to register as a sex offender for a certain period of time 

depending on the states. In some states that could mean a lifetime requirement.  

                                                 
33 Appendix One 
34 Lifewire. Sexting Laws in the United States. (March 13, 2018) (Accessed March 18, 2018). 

https://www.lifewire.com/sexting-laws-in-united-states-1949957 

 
35 Washington State Legislature. Washington State Code §9.68A.050 and §9A.20 (Accessed December 14, 2017).  

               http://app.leg.wa.gov/rcw/default.aspx?cite=9.68A  

 
36 Lifewire. Sexting Laws in the United States. (March 13, 2018) (Accessed March 18, 2018). 

https://www.lifewire.com/sexting-laws-in-united-states-1949957  

https://www.lifewire.com/sexting-laws-in-united-states-1949957
http://app.leg.wa.gov/rcw/default.aspx?cite=9.68A
https://www.lifewire.com/sexting-laws-in-united-states-1949957
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   The requirement to register as a sex offender past their twenty-first birthday goes against the 

very premise of the juvenile justice system. The child pornography statutes were never intended 

by Congress to be a vessel used to punish teen behavior. The goal of the juvenile justice system 

is to rehabilitate, to teach and to educate. Using language taken directly from a law aimed at a 

specific and heinous adult behavior; to punish what is now everyday teen behavior is appalling.  

   The United States District Court in 2009 handled a case from Pennsylvania where a district 

attorney was hellbent on prosecuting several underage girls for child porn even where the images 

they captured were not of a sexual nature37. The district attorney threatened prosecution and 

mandatory registration for the girls in the photos unless they signed an affidavit and attended a 

diversion program. The court stated sexting is “widespread among American teenagers; studies 

show approximately 20% of Americans age 13-19 have done it38. The court ruled in favor of the 

plaintiffs and issued an order preventing the prosecution of the girls39. The case made headlines 

across the country.  

   In another case out of Pennsylvania, In Re C.S., a teen was arrested on two counts of sexual 

abuse of children, criminal use of communication facility, and dissemination of explicit sexual 

material via electronic communication40. In this case, a teen girl and boyfriend recorded their 

consensual sexual encounter, and she allegedly posted the video to her Facebook account. The 

boyfriend was not charged, and neither party faced charges of actually engaging in sex. Instead, 

the district attorney sought only to prosecute C.S. In the end; the appellate court ruled in favor of 

                                                 
37 Miller v. Skumanick, 605 F. Supp. 2d. 634 (2009) 

 
38 Id 

 
39 Id 

 
40 In Re C.S. 2012 Pa. Dist. & Cnty. Dec. LEXIS 403 
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C.S. dismissing her charges on the grounds of vagueness. In the court’s opinion, “placing sexting 

on the same crime scale as child pornography is an overreach by law enforcement41.”  

   Not all states are following the federal government’s rules for child pornography. Many states 

have passed their own legislation specifically aimed at teens and sexting. The people in these 

states have recognized that for teens in today’s society sexting is as commonplace as say 

‘parking” back in the 1960s and 1970s. The people in these states have recognized that punishing 

teenagers for acting on their hormones with the electronic tools they have available is just wrong. 

While none of these states have completely made sexting legal, they have recognized the current 

penalties available just do not fit the crime.  

    For the twenty-one states that have passed legislation, the penalties can range from a “free-

pass for first-time offenders in New Jersey, to forfeiture of all electronic devices in Pennsylvania, 

to diversion education programs in states like Rhode Island and Vermont42. In Indiana, their 

statue is so specific that it includes language which states both minors must be under sixteen, and 

there cannot be more than a four-year difference between the parties involved43. These states 

have adopted specific legislation to specifically deal with teen sexting versus adult predator.44 

This new language to deal with sexting should be adopted by all the states which still rely upon 

the language of child pornography statutes.  

Arizona and Sexting Statutes 

                                                 
41 Id 
42 Mobile Media Guard. U.S. Sexting Laws. (2011). (accessed September 23, 2017). 

http://mobilemediaguard.com/state_main.html  

 
43 Hayes Ruemmele. Underage Sexting in Indiana. (2016) (accessed June 4, 2017). 

http://www.chjrlaw.com/blog/underage-sexting-indiana/  

 
44 Lifewire. Sexting Laws in the United States. (March 13, 2018) (Accessed March 18, 2018). 

https://www.lifewire.com/sexting-laws-in-united-states-1949957  

http://mobilemediaguard.com/state_main.html
http://www.chjrlaw.com/blog/underage-sexting-indiana/
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   While sexting statutes in Arizona are not as relaxed as New Jersey, with its “no prosecution for 

first-time offenders,” the state has created teen sexting statutes. In 2010, the Arizona state Senate 

introduced Senate Bill 126645. The purpose of this bill was to add to title eight of the Arizona 

Revised Statutes dealing with juvenile sexting.  

   The bill’s passage allowed law enforcement to charge juveniles with a petty offense for 

consensual teen sexting. The petty charge allowed district attorneys to use diversion and other 

educational programs as part of the juvenile’s sentence. Teenagers are known for being oblivious 

to much of the adult world around them, and as the court stated in In Re C.S., teenagers “would 

be clueless that their conduct falls within the parameters of …sexual abuse of children46.” States 

need a way to educate teenagers about the dangers of their behaviors.  

   A.R.S. §8-309 not only allows for lesser penalties for teen sexting it also provides an 

affirmative defense for those teens who receive unsolicited sexually graphic material from other 

teens. The state was not done with the topic of sexting. In March of 2016, the state passed what 

is now known as the states “revenge porn statue” or A.R.S. 13-1425 to law enforcement47. Teens 

who tread outside of the teen to teen sexting in the context of a relationship can be prosecuted 

under this statute with the penalty being a class four felony, fines up to $150,000, and prison 

time48.  

   These two statutes cover the many different outcomes of teen sexting. Statute 8 §309 covers 

teen to teen sexting, which is usually brought to the attention of law enforcement by mom or dad 

                                                 
45 State of Arizona Senate. SB 1266. (2010). (Accessed November 9, 2017). 

https://www.azleg.gov/legtext/49leg/2r/bills/sb1266h.pdf  

 
46 In Re. C.S. 2012 Pa. Dist. Cnty. Dec, LEXIS 403 

 
47 Arizona State Legislature. Arizona Revised Statutes 13 §1425 A-D. (2016). (Accessed February 21, 2018) 

https://www.azleg.gov/viewdocument/?docName=https://www.azleg.gov/ars/13/01425.htm   

  
48 Id 

https://www.azleg.gov/legtext/49leg/2r/bills/sb1266h.pdf
https://www.azleg.gov/viewdocument/?docName=https://www.azleg.gov/ars/13/01425.htm
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when they discover the photos on their child’s phone, while statute 13 §1425, covers the harm 

done when one teen gets angry for whatever reason and distributes those intimate and private 

photos to others as a means of revenge.  

   Law enforcement in Pinal County see many more cases stemming from violations of 13 §1425 

than they do of 8 §30949. Situations where one teen in a relationship obtains nude photos from 

their significant other, then when things go south, those photos are distributed to the school as a 

means of humiliating and causing the person in the photos pain and disgrace.  

   Herein lies the problem with juvenile sexting. If we allow teens to sext each other without any 

knowledge of potential consequences are we really protecting them? If we punish them 

according to adult guidelines are we inflicting upon them harms which can cause lifelong 

problems with obtaining housing, jobs, and even education?  

 

Should Juvenile Sexting Be A Criminal Act 

   When should juvenile sexting be considered a criminal act punishable by the judicial system? 

This is a difficult question to tackle. Amy Hasinoff believes that juveniles should not be 

criminally punished for their private information and images. Instead, she purposes focusing on 

protecting the juveniles from the distribution of those images without their explicit consent50. In 

this context, the Arizona revenge porn statute falls in line with her thinking. The state of Arizona 

recognizes that the harm done to juvenile sexters is much larger when placed in the context of 

unconsented distribution. The distribution of sexually explicit photos of minors without their 

knowledge or consent was exactly what Congress tried to put an end to back in 1977.    

                                                 
49 Interview with Sergeant Heath Rankin. Pinal County Sheriff’s office. (February 2018)  

 
50 Amy A. Hasinoff. Sexting Panic. (2015). 
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   “The sense of privacy and isolation that cell phone, iPad, or computer communications 

engender is illusory at best51.” While teenagers are smart, they are still children and to say that 

they “don’t understand what the big deal is” when it comes to sexting is an understatement. Most 

teenagers never think about what happens to that photo once it’s sent. Most assuredly many trust 

the partner they are sending the photo to, and the thought that it would be used against them later 

never crosses their mind. Especially when they are using applications which promise to destroy 

the message 5-15 seconds after it is viewed.  

   Snapchat is a very popular application used by teens today. Snapchat is known throughout the 

world for its self-destructing messages. I believe it is this false sense of security that has lured 

many teens into using this app specifically for sending and receiving sext messages. In fact, 

under the heading of “How long we keep your content” in Snapchat’s terms and conditions it 

states, “On our end, that means that we automatically delete the content of your Snaps (the photo 

and video messages that you send your friends) from our servers after we detect that a snap has 

been opened by all recipients or has expired52.”   

   While many teens think their photos are safe since Snapchat deletes the messages from their 

servers and off the account of the recipient, that’s just not the case. Snapchat does delete these 

messages as soon as they are viewed. However, there is nothing preventing the recipient from 

taking a screenshot or photographing the picture with another phone. In 2005 a teenage couple 

learned this lesson the hard way.  

   Two sixteen-year-old students at a North Carolina high school were charged with multiple 

counts of sexually exploiting a minor. The minors they were exploiting were themselves, and it 

                                                 
51 Lauri S. Scherer. Sexting. 13 (2013)  

 
52 Snapchat. Terms and Conditions. (Accessed March 3, 2018).   
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was alleged they used Snapchat53. Each teen faced the possibility of having to register as a sex 

offender in addition to prison time.54 After their faces had been plastered across the news media 

humiliating the teens they ultimately took a plea deal55. Had this case been prosecuted in Arizona 

or any other state with laws to address teen sexting, these two students would have been given 

some type of community service and a diversion education program.  

   Snapchat has a link on their website to a study conducted by the University of Washington 

regarding the self-destructing message features of the application56. This study seems to be in 

vain as the respondents were all adults and in 2017 83.4% of mobile phone users between the age 

of 12-17 logged into Snapchat at least once a month57. In order to understand if the self-

destructing feature is important and makes sexting more appealing to today’s teens, another 

study is needed using teenagers as the target group.  

   The teenage years are spent on discovering your body and the ways in which it was designed to 

work. As a society we know and understand this, which is why sexual education is taught in 

schools and usually around the age when children begin to enter into puberty. Twenty years ago 

this exploration included sneaking around behind your parent’s backs, kissing when they weren’t 

looking. Twenty years before that it was driving to the movies to “neck” with your significant 

                                                 
53 Sarah E. Barr, Child Autopornography in the Age of Snapchat - An Affirmative Defense (2016)  
 
54 This was not a case had been prosecuted as sexual exploitation of a minor and disseminating the photos to an 

outside source which was their own computer.  

.  
55 Michael E. Miller. N.C. Just Prosecuted a teenage couple for making child porn-of themselves. (2015). (Accessed 

October 14, 2017). https://www.washingtonpost.com/news/morning-mix/wp/2015/09/21/n-c-just-

prosecuted-a-teenage-couple-for-making-child-porn-of-themselves/?utm_term=.7fba21a18b97  

 
56 Snapchat. Sex, Lies, or Kittens? Investigating the Use of Snapchat’s Self-Destructing Messages. (2014). (Accessed 

March 18, 2018). https://homes.cs.washington.edu/~yoshi/papers/snapchat-FC2014.pdf  

 
57 Statista. Snapchat Usage Penetration in the United States as of March 2017, by Age Group. (Accessed March 18, 

2018). https://www.statista.com/statistics/373940/snapchat-us-age-reach/ 
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other. Sexting is today’s means of courtship and expression; it is a part of their sexual 

exploration. “61% of teens say the most common reason for sexting is flirtation58.” 

When asked about the prevalence of sexting in schools, Chantay Taylor, a guidance counselor at 

Burns Middle School in Kentucky stated in 2016, “last year, it was one or two incidents a month, 

this year, its once or twice a week59.”  

   Even though sexting is commonplace, and the majority of people feel that teen to teen 

consensual sexting should not be punished, there are real harms that arise as a result of sexting 

gone wrong60. Because these digital images can be saved on an electronic device and then mass 

distributed, laws are still needed to protect the privacy of juveniles. Child predators are still 

obtaining these photographs when they are distributed as a means of extracting revenge. Once a 

photo is placed onto the internet it is out in the world for all to see and removing the photo is 

almost impossible. Child predators who come across these revenge porn photos can use them to 

exploit and endanger teens. However, that is not the only threat to teens.  

   Children as a whole can be extremely mean to each other, and teenagers are not immune. If 

anything, teenagers with their raging hormones are worse than elementary school-aged children. 

Such was the case of Jessica Logan, who took her own life after photographs she took and sent to 

her then-boyfriend were distributed around her school61. Jessica suffered severe bullying and 

humiliation. She took her own life shortly after graduation.  

                                                 
58 Todd C. Hiestand, and W. Jesse Weins. Sexting and Youth. A Multidisciplinary Examination of Research, Theory, 

and Law. 69 (2014)  

 
59 James Mayse, Messenger-Inquirer. School Officials say increase in sexting makes bill necessary. (2016) 

 
60 Survey of 200 Statistics Students at the U of A, Fall 2017.  

 
61 Melissa R. Lorang, Dale E. McNiel, and Renee L. Binder. Minors and Sexting: Legal Implications. (2016)  
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   Another tragic incident took place when thirteen-year-old Hope Witsell, took a photo of her 

breasts and sent them to a boy she had a crush on. The photo was obtained by the boy’s girlfriend 

and then sent to other students at her school. She suffered severe bullying. It went so far that a 

web page was started called “Hope Hater Page62” and she took her own life.  

   These are but two cases of tragedies stemming from improper distribution of sext messages. 

Even though sexting has become a form of sexual exploration for teens, there should still be 

some judicial insight to offer protection if photos are disseminated without the party’s 

permission. As a country, we need legislation that upholds the values created when the juvenile 

courts were established and protects the intimate and private conversations that take place within 

teen relationships. Arizona’s State statutes seem to accomplish those goals.  

   Laws and statutes that will be both in line with the goals of the juvenile justice system and the 

need to protect our children will deal not only with sexting between a boyfriend and a girlfriend 

but the dissemination of those photos for revenge purposes.   

    

Solutions 

   Arizona is a great example of how to balance the need for teen exploration while maintaining 

laws that protect those same teens from childhood predators. While many states have changed 

legislative language to address teen sexting, half still have not, and it is within this half, that the 

problem lies. How can we as a country use a system that was designed to give our children a 

second chance when they have made a mistake, as a weapon against them? 

   Any person who is familiar with our political process can explain the difficulty in having a bill 

passed through our Federal legislature. Many times, our legislature cannot even agree on issues 
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impacting their own staffer’s salaries.63 A bill has to be proposed, it has to be approved by both 

the House and the Senate, and then receive final approval from the president. Most purposed 

bills never make it this far.  

   It is a far easier task to get legislation passed at a state level. Although this process is also 

tricky. Many bills make it to the state legislatures by means of a ballot initiative. These types of 

bills and the overwhelming support from voters usually pass through very quickly. The struggle 

is getting the issue to the state legislative body. Perhaps it is for this exact reasoning, that so 

many states within our country are still utilizing language adopted from the federal child 

pornography laws to deal with sexting.  

   There are a number of different ways to try to protect the youth of America. One way is to 

create a modification to sentencing protocols for juvenile sexting. In states that have adopted 

federal language regarding child pornography, a diversion program coupled with education 

would be a better solution than a mandatory requirement to register as a sex offender. If 

changing statutes or sentencing guidelines cannot be accomplished there are a number of other 

proposals.  

   Rushworth Kidder proposes equipping teen cell phones with technology that would 

automatically forward every photo sent or received to a third-party parent or guardian.64 

Although this proposal might serve as a deterrent, there is little to indicate it could actually be 

successful. First, teens are extremely intelligent when it comes to technology. It would not be 

long before software was released to download and install which would allow teens to bypass 

                                                 
63 Scott Bomboy. Why Do Politicians and Judges Get Paid During A Government Shutdown? (2018). (Accessed 
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this safeguard. Another concerning aspect of this would be if teens could hack the system adult 

predators could hack it as well, directly sending all photos of teens to themselves instead of the 

child’s intended parent.  

   Apple developed an application called, “Over the line” which is a blog aimed at providing 

young people today with information on what is and isn’t socially acceptable internet behavior.65 

This application is a great place for teens with questions on netiquette, but what if teens don’t 

feel they need to check on what is and isn’t acceptable? This is the question that needs to be 

answered, and the quickest and possibly the best way to educate our children starts in the home 

and at their schools. 

   Many of these sexting cases are first brought to police attention by the schools themselves. So 

it would make sense to have change start there as well. Education on sexting and its risks is 

important not just for children and teens, but for educators as well.66 Teachers and staff need to 

know how to tell the difference between an exploited teen, boyfriend & girlfriend flirting, and 

revenge porn.  

   Part of educator training should include a section on their state’s laws and statutes regarding 

sexting. Because sexting statutes vary from one state to the next, it is important for educators to 

understand how the laws in their states will impact the youth they work with. It is only after 

receiving training on how to recognize sexting and the impacts it will have, that educators can 

begin to help students become safer and more responsible with such sensitive images.  

   School districts across America already have sex education curriculum in place. This 

curriculum is updated periodically as new material becomes relevant, and parents can decide if 
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their child will participate in the classes. Our best hope of educating today’s children comes from 

within these classes.  

   Almost every school in America receives some form of federal funding. Some states may 

receive more funds from the federal government, and some schools may receive less. When the 

federal government gives money to different organizations, they can attach to those funds certain 

restrictions or conditions.  

   Shaheen Shariff points out that for “children between eight and eighteen, sexting has become a 

common way to fit in with peer groups.67” If children this young, are familiar with sexting, 

shouldn’t they be educated on why this type of behavior should be avoided? From very early on 

in our nation’s history, the government believed if parents would not educate their children then 

states had a responsibility to. Hence the doctrine of parens patriae. If sexting laws being 

weaponized against the youth of society is not a case for government intervention, I am unsure 

what would be.  

   If the federal government were to withhold federal funding from state schools that refuse to 

educate their youthful citizens on sexting, this issue might very well subside. Most states depend 

on federal funds to fund K-12 education. The loss of a few hundred thousand dollars might at the 

very least, educate today’s youth on the potential dangers of sexting.  

   Developing a curriculum designed to address the dangers and consequences of sexting would 

not just benefit the student. Many parents today are just as clueless as their children about the 

legal ramifications of sexting. Of course, parents worry about their children’s photo’s falling into 

the hands of predators, but many parents are completely unaware that their child could 
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potentially be charged as an adult with a felony for teen sexting depending upon the state in 

which they live.  

   Pinal County Sheriff’s Sergeant Rankin, also believes education within the schools is much 

needed.68 When we educate our youth, we educate our society. Children who are in the very early 

stages of puberty are looking to their peers for advice and understanding. When we equip them 

with the correct information on major issues like sex and sexting they tend to make better 

decisions.  

   “School districts receiving federal E-rate funds already have a federal statutory duty under the 

Children’s Internet Protection Act (CIPI) to adopt and implement an internet safety policy.69” 

Yet, this policy does not go far enough. This policy applies to school-owned computers. Sexting 

takes place on school grounds but on a child’s personal cell phone or tablet, so the internet 

monitoring policy does not catch these acts.  

   Each of these proposals could be beneficial, and yet each has its own limitations. None of these 

proposals can be implemented immediately or easily for that matter. However, we should not 

give up. The fight to end racial discrimination has been ongoing since the late 1800’s. It does not 

mean this country should give up, only that we should try harder to find a resolution for our 

youth are depending on us.  

         

 

 

                                                 
68 Interview Sgt. Heath Rankin. Pinal County Sheriff’s Office (2018) 

 
69 Todd C. Hiestand, and W. Jesse Weins. Sexting and Youth. A Multidisciplinary Examination of Research, Theory, 
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Conclusion 

   When child pornography laws were enacted, the goal was to arrest and prosecute adults who 

were sexually exploiting children and deter others from committing the same offense. Forty 

years later it is clear Congress could never have foreseen how these laws would be used against 

the very citizens they were trying to protect.  

   In the words of Judge Robert Steinberg, child pornography statutes are “a "round hole/square 

peg" approach to enforcement. Those who are adjudicated or convicted of child pornography 

offenses are sexual offenders and often predators. Teenagers who engage in sexting should not 

face the same legal and moral condemnation.”70 

   This seems to be the sentiment shared by many of today’s brightest judges across the country. 

In another sexting case, Judge Padovano states, “The statute at issue was designed to protect 

children, but in this case the court has allowed the state to use it against a child in a way that 

criminalizes conduct that is protected by constitutional right of privacy.”71 

   Even though Arizona has laws on the books designed to handle sexting, judges are still aware 

that in certain circumstances some states are prosecuting teen sexters as adult child predators72.         

In an interview with juvenile Judge Megan Weagant, she stated she was aware that in the early 

days of sexting cases many juveniles were held to adult standards. Judge Weagant stated that she 

believes in certain circumstances a lifetime registration requirement for sexting may be harsh.73 
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Judge Weagant stated that diversion programs usually work and that in Arizona our laws are 

both fair and are in line with the original mission of the juvenile justice system.  

   Evidence gathered from surveys backs up this conclusion. “juveniles adjudicated for sexual 

offenses are less likely to be arrested as adults for sexual offenses than are delinquents convicted 

of other crimes.74” In many of these cases, just the court experience and the embarrassment of 

knowing your picture was seen by more than its intended target is enough to deter children from 

sexting in the future.  

   Charging a teen as an adult for sexting is not just an assault upon the teen or the juvenile justice 

system, it is an assault upon the very foundation of this country. Teens are taught from very early 

on that our judicial system is to punish the evil, the guilty. Yet prosecuting them as an adult for a 

law they did not know even existed is casting doubt on everything they have been taught.  

   Sexting while controversial is not an issue that will be going away anytime soon. In fact, it will 

only become more and more common as younger and younger children will be given cell phones 

with cameras and internet access.   

   Times have changed, and our nation’s laws and statutes have remained in their original state, 

causing ethical and moral dilemmas for attorneys, prosecutors, and judges across the country. 

When technological advances make our laws outdated and inapplicable, our government should 

change our laws so that travesties like these do not occur.  

   If each state passed its own version of a teen sexting law, the need for federal oversight would 

be lost. However, states are not passing these laws. Sexting is not just a technology issue; it is at 

its very core a morality issue. I believe morality is at the very core of why some states have 
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sexting laws and some do not. Much like our nations problem with racism, we have adults in this 

country who refuse to move past the early 1900’s.  

   Today’s teen dating scene is vastly different from any other era in time. It does mean it is right 

or wrong, just that it is different. To quote Judge Steinberg, it’s a “round hole/square peg” issue, 

and our legal system needs to be updated to reflect these changes in society.  

   States are the clearest representation of the people, as all officials are elected. However, when 

states refuse to protect one of the most vulnerable classes of citizens, traditionally it has been the 

federal government who steps in to equalize the playing field.  

   There is currently a case from Washington state which could end up in the Supreme Court if 

appealed and granted Certiorari. In a dissenting opinion on the case of Washington v. Gray, 

Justice McCloud states that the courts “contrary application” of a law to protect children from 

adults being used against them is “absurd.”75  

   One would believe that our United States Supreme Court Justices would exercise more logic 

than some of the state courts have thus far. Perhaps if a federal court of appeals rules in favor of 

protecting teens rather than using their own system of protection against them, states will finally 

enact legislation to reflect the true mission of the juvenile justice system rehabilitation.  

   Even if legislation is finally enacted, schools across the country should still implement 

programs designed to educate children and teens on the dangers of teen sexting and the lasting 

consequences of those actions. There are real dangers to sexting that teens and children need to 

be aware of.  

   When we educate our youth on the dangers of sexting many will make better decisions 

eliminating the need for prosecution. “After participating in an Ohio outreach and educational 
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program on the criminal consequences of sexting, 85 percent of the teen participants stated that 

they would not engage in sexting.”76 

   When education has failed, enacting laws that protect the minor from themselves is a more 

productive solution than causing more harm. When we make a minor register for life as a sex 

offender, we do teach a lesson, but in the process, the state’s judicial system has single-handedly 

ruined that child’s life, which goes against the very premise of the juvenile justice systems 

mission of rehabilitation.  

   Together education and a legislation changes present the best chance of aiding teens in today’s 

technological advanced age, not just from predators but from themselves as well.  
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