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Abstract 
 In this paper, I will analyze how ideology scores of senators, the president and 

Supreme Court nominees are critical to predictions of the Supreme Court nomination and 

confirmation game. First, I will describe how ideology scores are formulated, and compare the 

values of various types of ideology scores. Then, I will explain how ideology scores are 

specifically important to the “move- the- median” (MTM) theory of predicting the Supreme 

Court nomination and confirmation process. I will then introduce Cameron and Kastellec’s 

challenges to classic MTM theory and explain their alternative models for describing nomination 

and confirmation process. 

Lastly, I will provide a case study of the final two vacancies by Justice John Paul Stevens 

and the late Justice Scalia from the Obama presidency to illustrate how these theories apply to 

modern political processes. Through statistical analysis, I will describe how the Senate 

composition is critical in the president’s selection of a nominee, as well as the Senate’s final 

confirmation. Through this paper, I will show that that political factors are pivotal in 

understanding the decision- making process of senators and presidents in the confirmation 

process, and while ideology scores give a reasonably close prediction on their own, they fail to 

include the political complexities associated with Supreme Court nominations and confirmations 

that fall outside of the calculus of ideology scores.  
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Introduction 
Ideology scores are fundamental in understanding and studying the Supreme Court. 

Whether it be predicting nominations and confirmations following absent seats on the bench, or 

analyzing the behavior of the Justices, these numbers are helpful for political scientists and legal 

scholars. 

Although these preference measures imply policy- motivated behavior by the Justices, 

there is not unanimity that the Justices are purely driven by their preferences. The Court faces 

constraints both internally and externally, which force them to separate their preferences from 

their decision-making processes. In “The Constrained Court”, by Michael Bailey and Forest 

Maltzman, the authors argue that the attitudinal model often used by political scientists to 

analyze Supreme Court behavior is false and that Justices face constraints in their decision 

making- process. 

         The attitudinal model assumes justices are decision makers who always vote in favor of 

their unconstrained attitudes. This model is based on three premises. First, The Supreme Court is 

subject to little oversight, therefore discouraging Justices to act in fully accordance with pure 

legal motivations. Second, the law is ambiguous enough to permit multiple interpretations. Thus, 

if opposing Justices create their arguments on sound legal premises, there is leeway available to 

pursue their own policy preferences. Third, Justices only care about policy. Attitudinalists argue 

that the legal arguments presented in Court therefore act as covers to pursue their policy 

preferences, and are not produced solely as a means of upholding the law. (Bailey 

         The attitudinal model acts in accordance with the preference measurements of Segal and 

Cover, Martin and Quinn, Bailey (2007) and the Judicial Common Space measurements, just to 

name a few. Although these measures contribute different benefits and applications to the study 

of the Supreme Court, and were derived by different methods, the scores assume that the Justices 
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are unconstrained actors in the judicial process. Likewise, these measures assume Judicial 

preferences are the primary motivation for decisions. 

         Furthermore, these models are significant in analyzing Supreme Court nominations. The 

notion of the “move- the- median” game places justices (J) on an ideology scale or ordinal 

measure that ranges from J1 to J9 where J5 is the median. The vacancy on the court allows the 

president to nominate a Justice that will shift the median toward his ideology score, thus 

satisfying his policy preferences.  (Moraski 1999) 

In this paper, I will analyze how ideology scores of senators, the president and Supreme 

Court nominees are critical to predictions of the Supreme Court nomination and confirmation 

game. First, I will describe how ideology scores are formulated, and compare the values of 

various types of ideology scores. Then, I will explain how ideology scores are specifically 

important to the “move- the- median” (MTM) theory of predicting the Supreme Court 

nomination and confirmation process. I will then introduce Cameron and Kastellec’s challenges 

to classic MTM theory and explain their alternative models for describing nomination and 

confirmation process. 

Lastly, I will provide a case study of the final two vacancies by Justice John Paul Stevens 

and the late Justice Scalia from the Obama presidency to illustrate how these theories apply to 

modern political processes. Through statistical analysis, I will describe how the Senate 

composition is critical in the president’s selection of a nominee, as well as the Senate’s final 

confirmation. Through this paper, I will show that that although extrinsic factors like _____ are 

pivotal in understanding the decision making process of senators in the confirmation process, and 

while ideology scores give a reasonably close prediction on their own, they fail to include the 
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political complexities associated with Supreme Court nominations and confirmations that fall 

outside of the calculus of ideology scores.  

 

Background of ideology scores 

To begin, I will give a brief overview of how ideology scores are calculated as a way of 

introducing the  Ideology scores are used to assign political actors a number that correlates to 

their ideologies. Whether it be predicting nominations and confirmations following absent seats 

on the bench, analyzing the behavior of the Supreme Court, or estimating the rationale behind 

their decisions, ideological preferences scores are fundamental in understanding and studying the 

Supreme Court. 

This spectrum ranges from most conservative to most liberal, yet the numerical bounds 

and assignments vary depending on the measurements being implemented. In the section 

applying ideology scores to Supreme Court nominations, I will use NOMINATE Common Space 

scores  that are bound in a -1 to 1 range where -1 is most liberal and 1 is most conservative.  

   To start, . In “Ideological Values and the Votes of U.S. Supreme Court Justices”, Segal 

and Cover  build from Spaeth and Rohde scores which follow a multidimensional attitudinal 

model such that each member of the court has preferences regarding the policy outcomes at 

hand. In other words, the court makes decision that will get them as close to their policy 

preferences as possible. One limitation of the Spaeth and Rhode scores is that the voting records 

of Justices both explain and determine behavior, determine these scores.  

While Segal and Cover contend that the Spaeth and Rohde scores are valuable and 

provide an excellent foundation for understanding, they contend, “one cannot demonstrate that 

attitudes affect votes when the attitudes are operationalized by the same votes.” Therefore, in lieu 
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of determining ideology scores through voting records, Segal and Cover utilize a content analysis 

of justices by factoring in newspaper editorials from the nation’s leading newspapers to 

determine ideology. Newspaper editorials were chosen because they are an independent source 

from the Court and offers comparable data for each Justice. Additionally, they contained 

ideological content and were not capable of systematic errors in the data, which allowed their 

codifications to be compared to their eventual voting record. Editorials written before Senate 

confirmation of the Justice were used so there wouldn’t be any confounding of that actor’s 

behavior or record on the bench. 

The Segal and Cover research team codified paragraphs from these newspaper articles as 

liberal, moderate, conservative, or not applicable. While liberal statements were in made in 

support of minority rights and defendants, conservative statements typically held the opposite 

point of view. Moderates were identified by having both liberal and conservative stances, or 

through explicitly ascribing moderation. In order to avoid bias, Segal and Cover chose four 

different papers with different political leanings. These newspapers included the Chicago 

Tribune and the Los Angeles Times (with conservative leanings) as well as the New York Times 

and the Washington Post (with liberal leanings). (Segal 1989) 

To test the validity of their results, the Supreme Court Database voting record created by 

Harold Spaeth was utilized to look at voting behavior on formal civil liberties cases. Civil liberty 

cases were chosen given their saliency with the editorials which primarily focused on whether or 

not Justices supported civil liberties and civil rights. The cases analyzed include civil rights, the 

First Amendment, due process, privacy and criminal procedure. 

The research conducted showed that, for the first time, support exists for the attitudinal 

model with measures independent of voting behavior of justices. (Segal 1989) The Segal and 
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Cover analysis found that there are minimal forces and constraints that limit their ability to 

purely vote in regards to their policy preferences, given the high influence the attitudinal model 

has to predict voting behavior apart from their voting record itself. However, as further research 

arises, the authors contend that the constraints the Supreme Court faces should become more 

apparent. The Segal and Cover scores are valuable in that they are the first ideological scores to 

rely entirely on independent data, and they provide a correlation of .80 between the values 

determined with the editorials and the respective votes in civil rights cases. (Segal 1989) 

Additionally, they provide support for the attitudinal model which offers validity for other 

ideological score measurements like Martin and Quinn and Judicial Common Space, which I will 

assess below. 

        Martin and Quinn take a different approach to measuring ideological scores. In the 

article, “Dynamic Ideal Point Estimation via Markov Monte Carlo for the U.S. Supreme Court, 

1953- 1999”, Martin and Quinn commented on the differences between their scores and the 

Segal and Cover scores as, “While these approaches [Segal and Cover scores] are highly 

creative, we feel that a better approach to explaining votes as a function of policy preferences is 

to posit a theoretical model of decision making and then directly operationalize it into a 

statistical model.”  Therefore, these scores rely on the voting records of Justices as a means to 

explain votes in terms of preferences. The measurements are calculated with the votes of the 

Justices in various civil liberty cases, similar to the Segal and Cover scores. After computation, 

the scores lie on an infinite range where the more negative the score is, the more conservative the 

Justice is and vice versa. Although this is helpful in determining fairly precise cardinal measure, 

it also leads to scale invariance and identification problems. The infinite range of points that the 
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Martin and Quinn scores lie in can be problematic when creating medians and are not very 

concise. 

Despite the issues with the scale invariance with these scores, the Martin and Quinn 

scores are highly valuable because of their inter-temporal, dynamic capabilities that accounts for 

preference change over time. Historically, judicial scholars have adhered to the idea that 

Supreme Court Justices have a steadfast score that is applicable over the entirety of their term. 

Martin and Quinn, with the research conducted by Epstein et al. reject this notion and conclude 

that justices are capable of changing their preferences and worldviews over time, especially 

considering the nature of their work which constantly requires careful analysis of the law and 

justice. Therefore, Martin and Quinn adopt a dynamic item response model that test and account 

for preference change. This method contains the most flexible structure so far in testing dynamic 

ideology points. (Martin 2002) 

After computation under this model, Martin and Quinn find that their hypothesis was 

correct, and ideal points of justices are capable of change over time. (Martin 2002) Although this 

is not an overwhelming trend among many justices, it is relevant for the purposes of the justices 

that this does affect. After producing this evidence, the authors also reject the value of the Segal 

and Cover scores as being appropriate to explain inter- temporal behavior of Justices. Therefore, 

this emphasizes the notion that the differences in measurement methods does not necessarily 

mean that one method is better than another, but that they are important in illustrating distinct 

pieces to a larger narrative. 

        The Judicial Common Space Scores (JCS) build on the Martin and Quinn scores to 

include preference measurements of lower level federal courts. JCS scores are not on the same 

infinite scale as the Martin and Quinn scores, rather, they have been condensed to a scale of -1 to 
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1 where the more negative the score is, the more conservative the Justice is and vice versa. JCS 

scores are intended to predict and explain interaction between higher and lower courts as well as 

predict which judges are desirable for nomination on higher courts like Federal Circuit Courts, or 

ultimately the Supreme Court (Epstein 2007).The JCS scores, therefore, are comparable to the 

NOMINATE Common Space Scores, which places Senators, Representatives and Presidents on 

the same scale through bridging techniques given similar agendas term by term. (Epstein 2007) 

With both the JCS scores and the NOMINATE Common Space Scores, political 

scientists are able to analyze essentially all political actors in the arena at a given time. This is 

beneficial in the Supreme Court confirmation process to show the Senate median point, the 

ideological score of the President, the scores of the Supreme Court Justices and the median of the 

Supreme Court, as well as potentially the score of the nominee at hand, if they had previously 

worked on a lower court. These scores are crucial in predicting nomination trends of Supreme 

Court nominees who were once lower court judges.  JCS scores are both reliable and valid in 

testing lower and higher court interaction as well as the judicial hierarchy that can predict 

judicial placement movement from lower courts to higher courts. (Judicial Common Space) 

Another type of interinstitutional and intertemporal scores are those produced by Michael 

Bailey. In his article, “Comparable Preferences Estimates across Time and Institutions for the 

Court, Congress, and Presidency”, Bailey critiques the work of Poole and Rosenthal of the 

Common Space scores, as well as Martin and Quinn in their work of inter- temporal 

measurements. By pointing out inconsistencies in their estimations in regards to agenda change 

and lack of bridging methods, he argues that while these scores might be headed in the right 

direction for their claims, there are key pieces not accounted for. To bridge across institutions, 

Bailey incorporates data of the observations of presidents and congress people taking positions 
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on Supreme court issues. To bridge across time, Bailey incorporates cut point locations of bills 

and cases relative to one another to account for agenda change. (Bailey 2007) 

To illustrate Bailey’s claim, consider the following example. While the Martin and Quinn 

scores suggest that the Court of the early 1970s was one of the most conservative over time. 

However, in this era, Bailey points out that key legislation such as constitutional protection for 

abortion as well as the halting of the death penalty occurred. Therefore, the scores that indicate 

conservatism do not account for these progressive decisions. Bailey suggests that it is necessary 

to include more bridging information to account for agenda change. This will allow nuanced 

political concepts, such as race, to be addressed in a way that is more precise to their relevance 

over time. (Bailey 2007) 

Between the Segal and Cover scores, the Martin and Quinn scores, and the Judicial 

Common Space scores, and the 2007 Bailey scores, it is clear that different methods of 

measuring ideology points offer varying advantages and disadvantages. While Segal and Cover 

were able to offer a unique approach to measuring ideologies independent of voting behavior, 

while showing a high correlation between the two, the scores are not effective inter- temporally. 

On the other hand, while the Martin and Quinn scores are the most forth coming in the field in 

measuring dynamic preferences over time, the infinite range they are placed on makes 

application difficult. Lastly, as a way to constrain the Martin and Quinn scores to a finite range, 

the Judicial Common space scores accomplishes this while also including lower court judges, 

Congress, and Presidents on the same ideology space. This is extremely beneficial when making 

inter- institutional comparisons and predictions, like Supreme Court nominations and 

confirmations. Bailey was able to work from the NOMINATE scores and the Martin and Quinn 
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scores and incorporated bridging information to account for agenda change in order to increase 

validity of the inter-temporal and inter-institutional application of the scores. 

 

Move- the Median Game 

 Judicial theorists utilize the ideology scores listed above to determine how political actors 

will behave both in the nomination and confirmation process of Supreme Court nominees. The 

scores serve as beneficial predictive tools and allow theorists to analyze the composition of a 

political body, in this case the Senate and the Supreme Court, to attempt determine the outcome 

of a nominee even before they are brought to a vote on the Senate floor. 

Moraski and Shipan’s outline the move- the- median game in their article, “Politics of 

Supreme Court Nominations: A Theory of institutional Constraints and Choices”. In this article, 

they assign the median ideology as the fifth justice J5 on the court, where the most conservative 

or liberal can be assumed as either J1 or J9 .The authors contend, “the President’s choice is 

motivated by the effect the nominee will have on the court’s median”. Likewise, the Senate will 

approve any nominee that is closer to their ideological viewpoint than J5 , the court’s median.  

Because both the Senate (S) and the President (P) want to shift the bench in their favor, 

there is a power differential that allows for either party to have more influence in the decision. 

(Moraski 1999) For example, the Senate will approve any nominee that yields a median closer to 

S than J 5 . This allows the Senate to influence the president, knowing that if the nominee is 

largely out of line with the median of the Senate, senators are unlikely to appoint the nominee. 

Therefore, the president must be strategic in choosing a nominee that satisfies not only the 

criteria they consider to be important, but also be thoughtful about the reactions of the Senate. 
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 While this theory is widely supported and used by many political scientists, there are 

limitations and objections in the field. In December 2016, Charles Cameron and 

Jonathan Kastellec provide an in- depth analysis of the established move- the- median theory 

(MTM) of Supreme Court nominations in their article: “Are Supreme Court Nominations a 

Move- the- Median Game?”.  In the article, the authors argue there is more to the Supreme Court 

nomination and confirmation process than classic MTM theorists give credit for. In the section 

below, I will describe Cameron and Kastellec’s challenges to MTM theory. 

 

Cameron and Kastellec Objections to MTM 

Cameron and Kastellec argue that the pure attitudinal nature of MTM is not indicative of 

the actual behavior and constraints the actors involved in Supreme Court nominations face. 

Additionally, while Moraski and Shipan’s model accounts for the Senate to reject a nominee if 

their ideology score will deviate away from the current median or “status quo”, Cameron and 

Kastellec show that the Senate is far more cooperative with confirming the presidential nominee. 

While the MTM model is concentrated purely on the ideological scores of Justices, Cameron and 

Kastellec develop an empirical and theoretical assessment of the Supreme Court confirmation 

process, while capturing the politics and dynamics of the game. 

To test the theory, the authors asked, “Do senators and the president care at least 

somewhat about the nominee’s ideology, per se, irrespective of her immediate impact on the 

Court’s median?” They argue the answer to this question is yes. Their answer rests on the ideas 

of direct political import, the consideration of future medians with this actor on the court, and the 

idea that the Court may not be wholly concerned with the median of the court given non- median 

justices have some impact on policy. This introduces the tradeoffs the actors in the confirmation 
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game face: the ideological distance of the actors to the new median justice and the distance 

between each actor and the confirmed nominee’s ideal point. These tradeoffs allow evaluations 

of both the individual senatorial voting decisions and confirmation decisions, and can show if the 

actors involved in the confirmation process are nominee- oriented, or median oriented. 

When analyzing the differences in nominee- oriented or median- oriented behavior, four 

different varieties of move- the- median models arose. These models are used to predict both 

direct test predictions as well as robust test predictions. Direct test predictions allow Cameron 

and Kastellec to compare the predictions each model posits with nominee choice to the actual 

observed behavior of presidents and senators, while the robust predictions hold true across all 

variants. 

The court- outcome based variant assumes that the president and senators only care about 

the outcome of the court’s policy, or that they only care about the impact of the nominee on the 

ideological position of the new median justice. The nearly court- outcome based variant, 

although nearly the same as the court- outcome based model, allows president to put at least 

some weight on nominee ideology. (Cameron 2016)  

In the court- outcome based and nearly court- outcome based models, the direct 

predictions for senators’ vote choice are comparable. Here, senators are predicted to vote in favor 

of the nominee if the new median’s ideal point is as close or closer to the old median ideal point. 

(Cameron 2016) Senators with cut points on the respective side of the ideal point of the nominee 

are expected to vote yes, whereas senators on the side of the old median justice should vote no. 

These models illustrate the classic MTM model of behavior. 

For the presidential nomination process, a range of possible nominees can be acceptable 

given different scenarios. If a president is filling a proximal vacancy with elicits a “restoring 
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nomination” he is indifferent among nominees who would not change the median. On the other 

hand, if a distal vacancy arises, (the Senate median is on the opposite side of the old 

median justice relative to the president), gridlock would occur, and the best the president can do 

is renew the old median. An ideal a distal vacancy would occur in the situation where both the 

president and the senate are on the same side of the old median justice. (Cameron 2016) This 

allows a shift in the bench, and a move in the median.  

The court- outcome based and nearly court- outcome based models differ when it comes 

to the president’s direct point nominations. In the nearly court- outcome based model, the 

president is not indifferent over a range of nominees who produce the same median as the old 

justice, because he wants a nominee that will reflect his own ideology. 

In the position- taking senators variant, senators do not care about the impact the 

nominee’s impact on the new median of the court, only the nominee’s ideology. (Cameron 2016) 

For the position- taking senators model, Cameron and Kastellec predict that senators will 

vote in favor of a nominee if the nominee’s ideal point is closer to the senator’s ideal point than 

the old median justice. The nomination strategy for the president under this model suggests that 

gridlock will occur with both distal and proximal nominations if the Senate median is opposed to 

the president. However, if the Senate median is aligned with the president, the president is able 

to confirm a nominee with an ideal point close to his own. (Cameron 2016) 

 Lastly, the mixed- motivations model suggests that senators and the president weigh both 

nominee ideology and the impact on the median justice. This model claims that senators compare 

an average of the distance between the nominee and the new median justice to the distance to the 

old median justice. Here, a senator will vote in favor of a nominee if the average of the two 

distances is less than the distance of the old median justice. (Cameron 2016) For presidential 
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nomination, the strategy is similar to that of the position- taking senators model, but gives the 

president more room to shift the median in his favor if the Senate median is on the same side of 

the old median as the president.  This model is based on the work of Cameron and Kastellec and 

is unique to this paper, whereas other political scientists have already established the other three. 

The robust predictions that hold across all variants include own goals, aggressive 

mistakes, and a locked median. Own goals suggest that a president should never nominate 

someone whose ideology score lies on the opposite side of the median than himself. If this were 

to occur, the president would be making an “own goal”. (Cameron 2016) Aggressive mistakes 

are committed when a president chooses a nominee that moves the median justice farther from 

the Senate than the old median justice. This is an aggressive mistake because that nominee would 

never be confirmed. Lastly, if the president and the senate are on opposite sides of the old 

median justice, nominating someone who is at least at the old median justice’s point should 

result in nomination. This indicates a locked median in that the president can’t and won’t deviate 

from the old median justice in that scenario. (Cameron 2016) 

To test their theory, Cameron and Kastellec analyze 46 nominees, 39 of whom were 

ultimately confirmed, between 1937 and 2010. They used ideal points of all actors involved, and 

relied on the research of the NOMINATE Common Space scores as well as the Bailey scores. In 

light of their research, Cameron and Kastellec revealed voting errors in all three models 

(combining court- outcome based and nearly court- outcome based models) regarding point 

based predictions, especially in the position- taking senators model and the mixed- motivations 

model. Across all three models, the data suggests that if a senator was predicted to vote yes for a 

nominee, they most likely voted yes in reality. Conversely, if a senator was predicted to vote no, 

most of the time, they actually voted yes. The ratio of error in predicted behavior to actual 
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behavior was a shocking 3:1. (Cameron 2016) Ultimately, senators are far more accommodating 

in voting in favor of a presidential nominee than the models claim. The court- based outcome 

only classifies about 60% of its predictions correctly, where the other three only classify about 

40% of their predictions correctly. 

In regard to the robust predictions, presidents generally have avoided scoring own goals, 

however 15% of nominations from 1937-2010 had these self induced errors. Reasoning behind 

this could have been for political purposes as an appeal to bipartisanship, or as a way to balance 

the bench for more diversity. Secondly, the aggressive mistake prediction shows that presidents 

typically are not given the chance to move the median of the court, therefore not being able to 

commit aggressive mistakes. Lastly, Cameron and Kastellec contend that the robust locked 

median prediction fails more often than not. 

Ultimately, Cameron and Kastellec have found evidence to prove that the classic MTM 

model does not adequately account for the politics involved in Supreme Court confirmations and 

nominations. Evidence suggests that presidents are capable of being far more influential with the 

location of his nominee, and the senate is far more accommodating of the president’s choice. 

They contend that presidents have an advantage in the confirmation game that is typically not 

accounted for. Additionally, the president pays little to no cost of nominating a well- qualified, 

but extreme candidate whereas the senate deals with high electoral costs of rejecting those 

people. While the MTM theory essentially suggests ideological warfare between the president 

and the senate, it is clear that outside constraints also play a role in the process. (Cameron) 
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Case Study 

 In this section, I will use the nomination processes of Justice Elena Kagan and Justice 

Neil Gorsuch to illustrate how ideology scores apply to positive theories of political science and 

are beneficial to understanding political processes that happen every day. To do so, I will 

evaluate the ideology demographics of the 111th and 115th congress of the Senate, respectively. 

The data set used for this analysis transforms Segal-Cover scores into NOMINATE scores, and 

will be used to calculate the Senate mean, median and the mean and median of each party. 

 I will then consider the ideological makeup of the Supreme Court bench in the terms 

preceding the Stevens and Scalia vacancies on the bench, and how the ideological makeup would 

shift with the respective nominees replacing them on the bench. For this exercise, I will use the 

Judicial Common Space scores from the final years of Stevens (2009) and Scalia (2016) for 

analysis of the existing and departing Supreme Court Justices, and will rely on NOMINATE 

scores for the ideology of the nominee before making it onto the bench. 

 Following the positive analysis of the NOMINATE ideology scores, I will apply 

Cameron and Kastellec’s argumentation from “Are Supreme Court Nominations a Move- the- 

Median Game?”. As explained earlier, Cameron and Kastellec contend that presidents are 

capable of being far more influential with the location of his nominee, and the senate is far more 

accommodating of the president’s choice. I will compare MTM theory to Cameron and 

Kastellec’s models that are appropriate to the respective Senate and president makeup. 

 

111th Congress 

 The 111th congress which started in January 2009 and ended in January 2011, covered 

the newly elected President Obama’s first two years as president. During this legislative session, 



 
Dunlap 17 

the Democrats controlled the Senate with a 59- 41 majority, including Independent Senators 

Sanders and Lieberman who caucused with the Democrats. Of the 100 senators serving, 8 

Democrats and 2 Republicans were newly elected during the 2008 election and 12 Democrats 

and 13 Republicans maintained their incumbencies, whereas the remaining 65 senators were 

elected from another class. 

 Table 1 below provides basic ideology statistics of this Senate class. The data set used to 

determine the results below used NOMINATE scores, which were transformed from Segal- 

Cover scores. By calculating the mean and median of the entire Senate body and the means of 

each party, it is easier to identify how ideology is spread in the Senate. Likewise, knowing the 

break- down of ideology scores throughout the Senate as well as in each party makes voting 

behavior predictions more clear, especially for situations where votes are close and bipartisan 

support is needed. 

 

Table 1 

  Senate mean Senate median Republican mean Democrat mean 

Score 0.02857 -0.085 0.322259247 -0.263632476 

 

The Senate median (-0.203) is the average of  -0.143 from Senator Carper (D), DE and -

0.027 from Senator Nelson (D), NE, the 49th and 50th Senators ranked by NOMINATE 

ideology scores from -1 to 1, or liberal to conservative.  Given the Democratic majority in this 

body, it makes sense that the median would be -0.085, assuming most Democrats would be 

closer to -1 than 1. The mean of the entire Senate body during this congress is .02857, which is 

indicative of the fact that although there are more Democrats whose scores would most likely fall 
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below 0, there are more extreme Republicans with scores closer to 1, which tilts the mean just 

above 0. 

Figure 1 illustrates that the 111th Senate ideology scores follow a bimodal normal 

distribution, with highest frequencies at the Democrat median and the Republican median. 

Outliers for the Democrats being no higher than -0.6, and no higher than 0.7 for the Republicans 

with Russ Feingold (D- WI) as the most liberal at -.544 and Tom Coburn (R- OK) as the most 

conservative at .674. Likewise, the graph shows that the Senate Democrats ideologies are highly 

concentrated at -0.25 ranging mainly from -0.35 through -0.1, whereas the Republicans have a 

more spread distribution ranging mainly from 0.2 through 0.5, and heavily concentrated from 

0.3- 0.4. 

Figure 1 

 

It is important to consider the players in the median range of the Senate, as they are 

highly influential in shifting the median and given their moderate ideologies, are more likely to 

cross party lines and offer bipartisan support. Table 2 below shows the ideology score (labelled 

cs1) and voting record distribution among the mid- range senators. Taking the more moderate 

senators below into consideration for this confirmation process, it is clear that there are more 

liberal Republicans than some Democrats- i.e. Senator Snowe (0.073) and Senator Collins 
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(0.082). Likewise, there are more conservative Democrats than some Republicans- i.e. Senator 

Udall (0.237) and Senator Warner (0.225) or, not listed in the moderate category below, Senator 

Hagan (0.307), Senator Shaheen (0.428) and Senator Benet (.0497), all Democrats with 

conservative ideology scores. Despite their conservative scores, all voted in favor of Kagan. 

If President Obama chose an extremely liberal nominee, these Senators could potentially 

oppose the choice, even though they are in the same party. On the other hand, out of the 41 

Republicans in the Senate 5 voted in favor of Kagan, showing that bipartisan support exists. 

Table 2 

 

 

 

 

 

 

 

 

Applying the ideology statistics from the Senate during this congress to any potential 

vacancy on the bench and any given Obama nominee would most likely illicit a supportive vote 

in favor. To put it simply, given the median ideology of the Senate, the fact that the Democrats 

have a 59- 41 majority, and that Obama is a strong president, the data supports that, to an extent, 

any rational, predictable Obama nominee would be confirmed in this setting.  

Name	 cs1	 Vote	 Party	 Nominee	
Webb	 -0.157	 yes	 100	 Kagan	
Nelson	 -0.153	 yes	 100	 Kagan	
Lincoln	 -0.153	 yes	 100	 Kagan	
Carper	 -0.143	 yes	 100	 Kagan	
Nelson,	B	 -0.027	 no	 100	 Kagan	
Specter	 0.041	 yes	 100	 Kagan	
Snowe	 0.073	 yes	 200	 Kagan	
Collins	 0.082	 yes	 200	 Kagan	
Merkley	 0.159	 yes	 100	 Kagan	
Franken	 0.16	 yes	 100	 Kagan	
Murkowski	 0.198	 no	 200	 Kagan	
Begich	 0.206	 yes	 100	 Kagan	
Voinovich	 0.221	 no	 200	 Kagan	
Warner	 0.225	 yes	 100	 Kagan	
Udall	 0.237	 yes	 100	 Kagan	
Cochran	 0.257	 no	 200	 Kagan	
Lugar	 0.262	 yes	 200	 Kagan	
Alexander	 0.278	 no	 200	 Kagan	
Bond	 0.281	 no	 200	 Kagan	
Grassley		 0.284	 no	 200	 Kagan	
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In June 2010, just a year into the legislative session, Justice John Paul Stevens retired 

from the bench after serving as a Supreme Court Justice for 34 years, leaving an opening for 

President Obama to make a selection. As a strong president, with a Democratic majority in the 

Senate, and a departing Justice with a fairly liberal ideology score, Obama should have had 

minor constraints when selecting his nominee, according to classic MTM theory. Table 3 below 

outlines the ideology scores of Obama, Stevens, Kagan and the existing Supreme Court bench. 

 

Table 3 

 President Departing Justice SC Median Nominee 

Name Obama Stevens 2009-2010 Kagan 

Score -0.25 -0.6397956 0.2834487 -0.2017069 

 

 With Stevens on the bench as a the most liberal Justice with an ideology score of -

0.6397956, a nominee like Kagan with a more moderate score of -0.2017069, should be welcome 

with minor issues by the Senate. Further, given Obama’s score of -0.25 the Senate should expect 

a nominee like Kagan with a similar score to the president. Although the Senate has a liberal 

median itself, even a more conservative Senate body should hypothetically confirm this pick 

given a shift to the right for the overall average ideology score of the Supreme Court. Figure 2 

below illustrates the placement of each Justice on the bench before Stevens’ vacancy.  
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Figure 2  

 

Justice Kennedy acts as the median Justice (or J5 according to classic MTM theory) 

whose score is 0.3834487. The average ideology score of this bench is 0.0944326, with Stevens 

as the most liberal Justice (J1)  and Thomas as the most conservative Justice (J9). The mean of 

the bench is indicative of how Justice Kennedy, as the median, is as almost as conservative as the 

most moderate liberal Justice is liberal. In other words, there is 0.64 gap in between Kennedy as 

the most moderate Justice on the conservative end of the bench and Breyer as the most moderate 

Justice on the liberal end of the bench. With that, there are no Justices that are more moderate 

than 0.283 or -0.364, which is indicative of a split ideological bench with a conservative tilt with 

Kennedy as the median. 

Given the makeup of the existing bench at that time, Kagan’s ideology score of -0.2017 is 

good news for Republican senators. Although it would not shift the median of the bench, it does 

shift the average to be more conservative. Likewise, the most liberal score on the bench would 

decrease about 0.187 from -0.6397956 (Stevens) to -0.452569 (Ginsburg). Looking at the 

absolute values of each side, the most liberal justice would then be less ideological than the least 

conservative Justice above the median (Roberts- 0.499). Figure 3 below shows what the bench 

would look like without Justice Stevens and with nominee Kagan.  
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Figure 3 

 

 

 Both the liberal and conservative justices above and below the median have roughly the 

same range of ideology scores, spanning 0.25. However, as mentioned earlier, the more liberal 

justices are closer to 0 than the more conservative justices, and the conservative justices are 

closer to the median and the mean than the liberal justices. While this will certainly affect voting 

behavior on the bench, it would not change the confirmation process according to MTM theorists 

because the median remains the same. Given this is due to the fact that the liberal departing 

justice is being replaced by another liberal justice on the same side of the median, it is important 

to note how the bench shifts to be more slightly more conservative under Kagan. 

After a favorable report from the Senate Judiciary Committee, the vote to confirm Elena 

Kagan as the 112th Supreme Court Justice of the United States passed at 63-37.  Of the 63 who 

voted in favor, 5 were Republicans (Snowe 0.0728, Collins 0.0828, Lugar 0.262, Gregg 0.357 

and Graham 0.362), and of the 37 who voted against, one was Democratic Senator Nelson (-

0.27).  

 Given Obama’s ideology score of -0.25, a Senate median of -0.085, a departing liberal 

Justice and a static Supreme Court median, the classic MTM game is not totality explanatory of 

the nuances of this situation. Cameron and Kastellec’s analysis of senators being more 
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accommodating to the president is more salient. Assuming party allegiance would illicit votes in 

favor of Kagan from Democrats, the MTM model does not account for the 5 Republicans who 

went against their ideology preferences in order to add Kagan to the bench given her ideology 

score is not closer to their ideological viewpoint than Kennedy, the court’s median.  

 

115th Congress 

 The 115th congress started in January 2017, will end in January 2019, and is under the 

Trump presidency. After a few special elections, the Republican Senators currently hold a 

narrow majority at 51- 49. The 49 Democrats include Independent Senators Sanders and King 

who caucus with the Democrats. The data set used for analysis, however, does not include 

Senator Isakson from Georgia, as he did not cast a vote for the Gorsuch confirmation. It does 

include Senator Strange who was appointed to the Senate after Sessions’ resignation to become 

Attorney General, later to be replaced with Democrat Doug Jones in late 2017. With that, I will 

only account for the 99 senators serving at that time to be consistent with the data which means a 

51- 48 party split. 

Table 4 below outlines the basic ideology statistics of this Senate class. Identifying the 

mean and median of the entire Senate body and the means of each party helps with analysis such 

as voting behavior and predictions of this Senate body, especially considering how close the 

divide is between Democrats and Republicans.  

Table 4 

 Senate mean Senate median Republican mean Democrat 
mean 

Score 0.064525 0.123 0.3799333 -0.2695116 
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The Senate median 0.123 is Senator Murkowski (R- AK), ranked 50th by NOMINATE 

ideology scores from -1 to 1.  Given the slight Republican majority in this body, it makes sense 

that the median would be more than 0, assuming most Republicans would be closer to 1 than -1. 

The mean of the entire Senate body during this congress is 0.0645, which is indicative the slight 

Republican majority.  

Figure 4 below illustrates the normal bimodal distribution of the ideology scores of the 

Senate, with highest frequencies at the Democrat median and the Republican median. The most 

liberal Democrat is Senator Sanders at -0.441 and the most moderate Democrat is Senator 

Manchin at -0.095. On the other hand, the most conservative Republican is Senator Lee at 0.60   

and the most moderate Republican is Senator Collins at 0.032. Figure 4 also illustrates how the 

Republican Senate is more ideologically extreme, as the majority of Republicans roughly fall 

between 0.5 and 0.35, whereas the majority of Democrats fall -0.3 and -0.15.  

 

 

Figure 4 
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 As discussed in my analysis of the 111th congress, what matters more than ideological 

extremes when it comes to voting behavior are the moderate Senators who could cross party 

lines and potentially disrupt a vote. Table 5 below identifies the moderate Senators in this 

confirmation vote. Sure enough, moderate Democrats Senator Heitkamp (-0.169), Manchin (-

0.95) and Donnelly (-0.128) voted in favor of Gorsuch. On the other hand, not a single 

Republican voted against the Gorsuch nomination.  

It is not clear how much the ideology of these Senators determined their vote in favor of 

Gorsuch as opposed to other political pressures, but I contend that a political deal likely would 

not have been made with a more liberal Democrat. In fact, in “Democrats Manchin, Heitkamp to 

back Gorsuch nomination”, CNN mentions multiple closed door meetings between Gorsuch and 

Manchin, suggesting political deals or exchanges that extend beyond simple preference voting 

from ideology. Therefore, even if these senators’ ideologies were not at the heart of the decision, 

they probably wouldn’t have been encouraged to vote in favor if they were more liberal.  

 

Table 5 

 

 

  

 

 

 

 

 

Name	 cs113	 Vote	 Party	 Nominee	
	BENNET						 -0.189	 no	 100	 Gorsuch	
	WARNER						 -0.18	 no	 100	 Gorsuch	
	CARPER						 -0.173	 no	 100	 Gorsuch	
	MCCASKILL			 -0.17	 no	 100	 Gorsuch	
	HEITKAMP				 -0.169	 yes	 100	 Gorsuch	
	NELSON						 -0.169	 no	 100	 Gorsuch	
	KING								 -0.15	 no	 328	 Gorsuch	
	DONNELLY				 -0.128	 yes	 100	 Gorsuch	
	MANCHIN					 -0.095	 yes	 100	 Gorsuch	
	COLLINS					 0.032	 yes	 200	 Gorsuch	
	
MURKOWSKI			 0.123	 yes	 200	 Gorsuch	
	COCHRAN					 0.231	 yes	 200	 Gorsuch	
	ALEXANDER			 0.231	 yes	 200	 Gorsuch	
CAPITO	 0.256	 yes	 200	 Gorsuch	
	MCCAIN						 0.264	 yes	 200	 Gorsuch	
	GRASSLEY				 0.265	 yes	 200	 Gorsuch	
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The vacancy on the Supreme Court bench that Gorsuch eventually filled was due from 

the death of Justice Antonin Scalia. Justice Scalia passed away in February 2016, during the 

114th congress under President Obama. Obama attempted to fill the third vacant seat during his 

presidency with Merrick Garland in March 2016, with no success. During the 114th congress, 

extreme political gridlock existed between the President Obama and the Republican controlled 

Senate who refused to hold a hearing for Garland. This was a political risk for the Senate 

Republicans who were holding out for a Republican president, given Hillary Clinton’s assumed 

clear path to the presidency. By November 2016 however, McConnell’s refusal to hold a hearing 

worked in favor for the Republicans when Trump won the presidency. 

 By early February 2017, the 115th congress of the Senate formally received Trump’s pick 

to fill Scalia’s seat- Neil Gorsuch. Table 6 below outlines the basic Supreme Court statistics of 

the bench during Scalia’s final term on the bench. Likewise, it show Gorsuch’s ideology score as 

a nominee and Trump’s predicted ideology score. 

 

Table 6 

Column1 President Departing Justice SC Median Nominee 

Name Trump Scalia 2016-1017 Gorsuch 

Score 0.4 0.5341754 -0.0559586 0.3917241 

 

 Throughout his 30 year tenure on the Supreme Court, Justice Scalia was known as a hard- 

line conservative. It’s not a huge surprise, then, that his ideology score (0.534) would be higher 

than Gorsuch (0.39). It is important to note that the Supreme Court median at the time, Justice 

Kennedy, at -0.0559 is more liberal during than when he was the median during the Kagan 
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confirmation at 0.283. Likewise, in 2015 Kennedy was left of the average of the Court at -0.01. 

Figure 5 below shows the ideological spread during Scalia’s final term on the bench. At this 

time, the Supreme Court had a pretty even divide of liberal and conservative justices, with 

Kennedy right in the middle. 

 It’s not shocking, then that Republican Senators would be extremely nervous with 

allowing Obama to not only nominate a third justice to the bench, but would finally have the 

opportunity to shift the median closer to -1 with one more liberal justice. Furthermore, Scalia 

being the second most conservative member on the bench is equally, if not more daunting to 

Republicans considering they would lose their conservative base on the bench, leaving Thomas 

and Alito as the conservative members remaining on hypothetical a liberal and moderate bench.  

 

 

 

Figure 5 

 

 

Similar to Stevens’ departure from the bench, Scalia being the second most conservative 

member on the bench gave Trump more flexibility in his choice. With that, had a more moderate 
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Justice left the bench, there would be more pressure from Senate Republicans to choose a more 

conservative Justice in order to shift the median closer to 1. Trump and Republican senators 

could use the fact that Gorsuch is more moderate than Scalia as political leverage to the other 

side as a way to garner support, considering the Republicans could have chosen a more 

conservative nominee. Consider Figure 6 below to see how Gorsuch as a nominee would fit on 

the bench as it stood after Scalia’s death with the 2017 JCS scores that covered the 2016 judicial 

term. 

 Figure 6 

 With Gorsuch on the bench, the median remains the same with 

Justice Kennedy, and Thomas remains the most conservative justice. Gorsuch (0.39) fills the gap 

between Roberts (0.159) and Alito (0.52), making for a more consistent conservative spread. The 

mean shifts slightly to the left at -0.02 from -0.01, which is a negligible difference considering 

slight ideology differences from all returning justices on the bench.  

 Given the rocky political climate following the Trump win to the White House, the 

narrow divide between Democrats and Republicans in the Senate, and given the fact that the 

previous Senate Republicans refused to hear Obama’s nominee choice, it was no surprise that 

Senate Democrats were not going to make Gorsuch’s confirmation process seamless. In other 

words, the Gorsuch nomination could not have been more different than Kagan’s. While Kagan 
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was confirmed by a clear 63- 37 the first time the vote made it to the Senate floor, Gorsuch’s 

confirmation was not only filibustered by Senate Democrats, but Senate Republicans invoked the 

“nuclear option”. The nuclear option is just like it sounds, a tool used in desperate situation to get 

around normal procedure. In this case, Senate Republicans used the nuclear option to get around 

the 60 votes needed to end filibuster, and ended it with a simple majority of 51. Four Democrats, 

Senators Heitkamp (-0.169), Manchin (-0.95), Bennet (-0.198) and Donnelly (-0.128) voted to 

end the filibuster. 

 On April 7, 2018, one day after the filibuster, Gorsuch received the votes needed to be 

confirmed by the Senate. The final vote was 54- 45 with Democrats Heitkamp, Manchin and 

Donnelly all voting in favor, as mentioned earlier.  Given the political chaos associated with 

Gorsuch’s nomination, and the fact that the Supreme Court median remained the same under 

Scalia and Gorsuch, Cameron and Kastellec’s notion of presidential supremacy in this case rings 

true. For the four Democrats that aided in Gorsuch’s ultimate confirmation, whether it be with 

the nuclear option or the final confirmation vote, adding Gorsuch to the bench goes against their 

ideology preferences, as Gorsuch’s score was further right from the SC median than their own. 

Therefore, Cameron and Kastellec’s challenges to MTM theory are salient in this case, showing 

that political complexities are not always accounted for. 

 

Conclusion 

 Ideology scores are fundamental to political science. Not only do they offer a snapshot to 

a political actor’s policy preferences and ideals, they are an incredibly helpful tool in explaining 

and predicting the behavior of political actors. With Supreme Court nominations and 

confirmations specifically, ideology scores give senators and the president a benchmark for how 
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a certain nominee would affect the ideological balance of the bench, which is extremely 

important considering justices serve for a lifetime. The scores act as a proxy for identifying 

where a nominee will be positioned on the bench, and how that will change the composition of 

the court not only for judicial purposes, but also for future confirmation games.  

 Looking forward to the future of the 2018 midterm elections, the composition of the 

Senate could shift in favor of the Democrats. With anti- Trump sentiments rampant across the 

country, moderate Democrats like Kyrsten Sinema from Arizona could potentially steal a Senate 

seat from a traditionally red state. On the other hand, conservative Democrat Joe Manchin who 

has regularly supported Trump during the 115th congress could be safe in West Virginia where 

Trump won the popular vote with 69%, but would be bad news for the Democrats. Regardless of 

how the mid-terms specifically end up, it’ll most likely be a shift from one party to the other 

considering how close the divide is now. 

 What does this mean for the Supreme Court? Reflecting on the two case studies outlined 

earlier in the paper, Justice Kennedy served as a moderate balance to what otherwise would have 

been a tilted bench and has acted as the Supreme Court median for years. While many admire 

Kennedy for his moderate judicial standings, he is nearing the end of his career at 81 years old.  

 Recently, the FiveThirtyEight published an article titled, “If Justice Kennedy Retires, His 

Replacement could Undermine his Legacy.” In the article,  the author Amelia Thomson- 

DeVeaux  points out that Kennedy does not have a slate of law clerks chosen for the upcoming 

judicial term, which could be a silent sign for his retirement. While there are certainly politics 

surrounding Supreme Court confirmation process described in the paper, there are also politics 

surrounding when a Justice decides to leave the bench. What’s more, since the 1970’s, the Court 

has become more ideologically divided, leaving Kennedy in a complicated position when 
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deciding which President to retire under. Regardless who Kennedy retires under, whether it be 

Trump or a potential Democrat in 2020, his retirement will alter the ideological composition of 

the bench for a long time. 

 When considering the quickly approaching changes in the Supreme Court as well as in 

the Senate, it is clear that the “ideological confirmation game” described in this paper extends 

beyond just the Senate vote and the president’s official nominee. To maintain ideological control 

of these bodies, senators and the president have to think ahead about their impact on Supreme 

Court votes, and justices must be strategic about their exit strategy.  

In this paper, I explained how ideology scores are calculated and their application 

purposes. I then described the MTM theory as well as challenges to the theory posed by 

Cameron and Kastellec. Finally, I used two recent case studies to illustrate both the values and 

limitations of ideology scores in the nomination and confirmation game. Throughout my analysis 

of ideology scores and MTM theory, I conclude that while ideology scores are important for 

those reasons and more, they fail to address the political complexities associated with the the 

Supreme Court nomination and confirmation process.  
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