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Abstract		
	

	 Over	the	past	100	years	Supreme	Court	Justices	are	retiring	at	a	much	higher	

rate	than	their	predecessors.	The	question	becomes	what	sparked	this	changed?	The	

change	from	~67% of Supreme Court Justices dying during the early years of the court to ~83% 

of justices who served in the modern court (1900-present day) retiring from office (Hylton 

2012). It is not only important to only understand that there is a shift in how justices are leaving 

the court, but rather grasp the implications this shift has on the court. One possible result of 

this shift could be a change in the ideological makeup of the court. That these justices aren’t 

dying in office anymore because they wish to retire under a political climate that will appoint a 

justice that is like-minded to the justice that is leaving office. By retiring these justices are 

taking away the chance that they could die under an unfavorable political climate. This paper 

will explore the possible effects that justices could produce by retiring at a greater rate than 

previous years.  
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Why	Supreme	Court	Justices	Don’t	Die	in	Office	Anymore	
		

Introduction	
Over	the	past	100	years	Supreme	Court	Justices	are	retiring	at	a	much	higher	rate	

than	their	predecessors.	The	question	becomes	what	sparked	this	changed?	The	change	

from	~67% of Supreme Court Justices dying during the early years of the court to ~83% of 

justices who served in the modern court (1900-present day) retiring from office (Hylton 2012). 

It is not only important to only understand that there is a shift in how justices are leaving the 

court, but rather grasp the implications this shift has on the court. One possible result of this 

shift could be a change in the ideological makeup of the court. That these justices aren’t dying 

in office anymore because they wish to retire under a political climate that will appoint a justice 

that is like-minded to the justice that is leaving office. By retiring these justices are taking away 

the chance that they could die under an unfavorable political climate. This paper will explore 

the possible effects that justices could produce by retiring at a greater rate than previous years.  

 To accomplish this feat, it is crucial to become familiar with a number of procedures of 

the court. The appointment of justices is a direct way that the Senate and the President can 

influence the Supreme Court.  While this is widely known, the nomination process is hardly 

researched by looking at how justices leaving the court could influence this process themselves. 

In my paper not only will the nomination process be covered in detail but also this paper will 

explore how a justice can influence a nomination by the method they chose to leave the court 

with. Along with nominations it is vital to comprehend how the ideology of the Senate and the 

President can also influence the nomination of this justice. The paper will look into how this 
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could affect a nomination along with merits on how to measure the ideology of both the Senate 

and the President. Another factor that could also influence these nominations could be the age 

and length a justice could possibly serve on the court. To determine if this has any relevance to 

the possible appoint of a justice this concept will also be thoroughly researched too. 

 One key aspect of this research is the ideology of Supreme Court Justices. A majority of 

this paper directly or indirectly involves how ideology can influence various aspects of the 

Supreme Court. To accurately research ideology this paper has determined measurements for 

the ideology of sitting Supreme Court Justices and nominated justices. The paper will first 

explore others research on how ideology can influence precedent of the Supreme Court. By 

looking at how ideology can influence one major area of the court this thinking could be applied 

to my research of how ideology can affect the method that a Supreme Court Justice picks to 

leave the court.  

Relevant	Scholarly	Articles		
	

Supreme	Court	Justices	are	thought	to	be	nonpolitical	actors	that	do	compete	in	the	

political	arena.	Even	justices	currently	residing	on	the	court	believe	they	are	apolitical,	as	

Supreme	Court	Justice	Stephen	Breyers	exclaimed,	“After	you’re	appointed	to	the	Court	

you’re	not	political.”	While	justices	maybe	apolitical	when	voting	on	a	case	there	is	one	

arena	that	justices	seem	to	be	political	actors.	Supreme	Court	Justices	are	political	actors	

when	deciding	when	to	retire	from	the	court.	Instead	of	justices	staying	in	office	until	their	

death,	justices	are	now	retiring	when	they	can	be	replaced	with	a	justice	of	similar	

ideology.	To	explore	this	concept,	it	is	critical	to	see	how	ideology	influences	the	

nomination	of	a	justice	and	how	they	also	use	ideology	to	determine	the	merits	of	their	

case.	



	
3	

	

When a justice is nominated to the Supreme Court their ideology is more vigorously 

vetted than anything else. Justices	are	strategic	players	that	are	motivated	to	create	

opinions	that	closely	resemble	their	own	ideology.	The	policy	preference	or	ideology	of	a	

justice	is	one	of	the	biggest	contributors	to	a	justice’s	decision-making	process	on	a	

particular	case	(Hansford	and	Spriggs	2006).	Since	justices	can	derive	a	majority	of	their	

decision-making	process	from	their	own	ideology	precedent	can	become	political.	Justices	

could	seek	to	establish	precedent	that	does	not	overturn	a	single	case	but	rather	lays	the	

groundwork	for	future	justices	to	overturn	decisions	by	applying	their	precedent.	

Understanding	that	justices	can	make	decisions	motivated	by	their	ideology	is	crucial	for	

Presidents	and	the	Senate	to	grasp	if	they	wish	to	have	the	Supreme	Court	make	decisions	

that	align	with	their	ideology.		

Presidents have begun to take notice on how ideology influences decision making at the 

Supreme Court and seek to nominate a justice that will further their own ideology and make an 

everlasting impact on American policy. As former President and Supreme Court Justice William 

Howard Taft states, “Presidents come and go, but the Supreme Court goes on forever.” 

President Taft understood that the precedent that is established by the Supreme Court is of 

greater importance than a single President because their rulings influence lower courts, 

Congress, and the President for generations to come. Therefore, the President wants to select a 

justice that will align to his own personal ideology, so the precedents that this justice will 

establish will reflect the Presidents ideology and influence on American politics long after the 

President has left office. The President cannot go overboard when nominating a justice, 
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because if the selection is too ideologically distant from Congress the nomination will not make 

it past Senate voting (Cameron and Kastellec, 2016).  

The selection of a justice is carefully planned and typically takes weeks or months for 

the President to determine a nominee. On average a new justice is nominated to the court 

every two years, but these nominations are notoriously unpredictable, so this average should 

not be taken as a perfect guide (McMillion 2017).  Once this nomination is made the Senate will 

refer the nomination to the Judiciary Committee before the other members of the Senate will 

meet with the nominee (McMillion 2017). After the nominee passes through the Judiciary 

Committee the Senate will meet as a whole and vote on the nominee. Before the Gorsuch 

nomination, the Senate had to have 2/3rds of its members vote in favor of the justice for the 

nominee to make it to the bench, but with new Senate rule changes the vote numbers have 

also changed.  

“The nuclear option” is a change in rules that allows the majority party to break 

obstructions in voting. The majority party can now break a filibuster from the minority party by 

enacting the nuclear option which takes the required voting numbers for a nominee from 60 

down to 51 (Seitz-Wald 2017). The nuclear option can make nominating a justice to the court 

much easier for the President and majority party. No longer does the President and majority 

party have to worry about obtaining a super majority for their nomination but rather they only 

have to achieve a simple majority of 51 votes. In the nomination of Justice Gorsuch, the nuclear 

option was invoked and with Vice President Mike Pence breaking the tie of the Senate’s 50 to 

50 vote when he was nominated. Future research should study the effects of the switch in 
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voting numbers from 60 to 51 to see if this allows more ideologically extreme candidates to the 

Supreme Court due to a lower requirement to obtain the minority party’s vote. 

The	President	and	Senate	deeply	care	about	the	ideology	of	a	nominee	because	of	

the	precedent	this	justice	will	establish	when	they	are	sitting	on	the	court.	When	the	

Supreme	Court	is	writing	opinions	on	cases	there	is	one	element	that	must	always	be	

present	in	the	opinion,	precedent	to	previous	court	cases.	Precedent	is	the	only	aspect	of	

the	Supreme	Court	where	every	prior	court	is	linked	together.	It	is	a	line	of	communication	

for	current	members	of	the	court	to	see	how	older	members	would	respond	to	a	case	of	

similar	standing.	Precedent	also	acts	as	a	communicator	to	lower	courts	on	how	they	

should	decide	rulings	of	similar	cases,	and	to	legislators	on	how	they	should	write	laws,	so	

they	will	not	violate	the	Constitution.	(Silverstein	2014).		“Besides	acting	as	a	great	forum	

of	communication	precedent	also	acts	as	a	tool,	precedent	can	be	used	as	a	sword	or	as	a	

shield”	(Silverstein	2014).	Precedent	is	a	sword	that	slices	through	laws	that	grant	

Congress	too	broad	of	powers	but	can	also	act	as	a	shield	that	protects	the	constitution	

from	legislatures.		

Precedent	is	the	actor	that	gives	power	and	validity	to	Supreme	Court	rulings	thus	

setting	a	clear	example	of	how	courts	should	interpret	similar	cases.	As	Hamilton	stated,	“it	

is	indispensable	that	they	should	be	bound	down	by	strict	rules	and	precedents,	which	

serve	to	define	and	point	out	their	duty	in	every	particular	case	that	comes	before	them”	

(Hamilton	Federalist	78).	Precedent	from	previous	cases	act	as	a	guide	to	judges	on	how	to	

correctly	interpret	a	case	but	more	importantly	precedent	can	hold	the	court	to	a	particular	

ideology.	Courts	that	are	ideologically	distant	from	previous	courts	can	swiftly	overrule	

precedent	from	older	opinions.	Overruling	precedent	is	not	always	the	best	tactic	even	
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when	justices	are	ideologically	distant	on	the	current	precedent.	Instead	they	will	gradually	

chip	away	at	the	ruling	by	interpreting	the	precedent	negatively	(Silverstein	2014).	

Interpreting	the	precedent	negatively	is	a	smart	maneuver	by	justices	because	lower	courts	

could	gradually	stop	following	the	precedent.	Having	lower	courts	not	following	a	

precedent	is	almost	as	effective	as	overruling	a	precedent	because	a	vast	majority	of	cases	

are	tried	in	lower	courts.	Therefore,	the	precedent	would	carry	no	premise	in	trials	not	

held	in	the	Supreme	Court	thus	making	interpreting	the	precedent	negatively	almost	as	

powerful	as	overturning	a	precedent.		

Precedent	plays	a	vital	role	to	keeping	the	Supreme	Court’s	goodwill	with	the	public	

in	a	favorable	standing.	The	court	does	not	have	the	power	of	the	purse	or	the	sword,	so	

they	need	public	goodwill	to	function	as	a	branch	of	government	(Ura	and	Wohlfarth	2010).	

As	Justice	Frankfurter	wrote,	“The	Court’s	authority-possessed	of	neither	the	purse	nor	the	

sword--ultimately	rest	on	sustained	public	confidence	in	its	moral	sanction	(Baker	v	Carr	

1962).	Therefore,	the	Supreme	Court	cannot	overturn	any	precedent	they	wish	without	

having	substantial	merits	for	doing	so,	because	this	could	affect	the	goodwill	of	the	court.		

Justices	need	to	worry	about	the	goodwill	of	the	court	because	it	has	sustainable	effects	on	

the	institutionalization	of	the	court	in	the	long	run	(Ura	and	Wohlfarth	2010).	The	long	run	

effect	of	changes	in	public	confidence	(goodwill)	in	the	Supreme	Court	accounts	for	9%	of	

the	variance	in	the	institutionalization	of	the	Supreme	Court	(Ura	and	Wohlfarth	2010).	

This	data	is	valuable	to	sitting	justices	because	they	understand	that	breaking	the	public’s	

goodwill	with	the	court	can	negatively	affect	their	institution	in	the	long	run.	This	puts	

some	limits	to	the	power	of	the	Supreme	Court	because	they	cannot	overturn	or	make	new	

precedent	without	having	a	reason	to	do	so.	Goodwill	makes	justices	carefully	calculate	
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what	new	precedent	they	will	write	or	overturn	and	determine	if	it	is	worth	the	loss	of	

goodwill.		

The	goodwill	of	the	public	is	not	the	only	method	to	limit	the	powers	of	the	Supreme	

Court.	While,	the	court	is	concerned	with	political	criticism	from	the	public	and	members	of	

the	bar,	the	court	can	also	be	checked	by	court	curbing	legislation	(Clark	2009).		Court	

curbing	is	any	“legislative	proposal	to	restrict,	remove,	or	otherwise	limit	judicial	power”	

(Clark	2009).	Along	with	goodwill,	court	curbing	keeps	justices	from	making	decisions	

based	solely	on	their	ideology	alone;	the	court	will	need	to	have	substantial	merits	behind	

their	decision	to	avoid	negative	repercussions.	Court	curbing	can	make	the	Supreme	Court	

more	constrained	with	their	decisions	(Clark	2009).	To	further	this	point,	a	Supreme	Court	

will	invalidate	fewer	federal	laws	if	they	are	constrained	by	court	curbing	(Segal	and	

Westerland	2005).	To	avoid	being	constrained	by	Congress	the	court	will	be	cautious	in	its	

decision-making	process.			

If	a	justice	does	not	wish	to	have	their	precedent	over-turned	when	they	leave	the	

court	a	justice	will	have	to	understand	an	appropriate	time	to	retire.	A	retirement	that	

presents	the	best	opportunity	to	have	a	nominee	that	will	be	ideologically	similar	to	the	

departing	justice.	First,	the	justice	would	seek	to	retire	under	a	President	and	Senate	that	

are	ideologically	similar	to	the	departing	justice.	The	reason	they	would	want	this	political	

climate	is,	the	President	selects	a	nominee	to	replace	the	departing	justice	and	the	Senate	

has	a	confirmation	hearing	to	determine	if	the	nominee	is	fit	to	serve	on	the	court.	The	

justice	would	understand	that	they	need	not	only	the	President	to	nominate	a	justice	that	is	

ideological	similar	to	them	but	also	needs	the	Senate	to	confirm	this	nominee.	Therefore,	by	

having	both	of	these	branches	on	a	similar	ideological	level	as	the	departing	justice,	the	
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justice	stands	the	best	chance	to	have	a	replacement	justice	that	would	not	overrule	their	

precedent.	This	paper	will	explore	this	idea	and	see	if	justices	are	starting	to	become	

political	actors	by	retiring	under	conditions	that	are	favorable	for	the	replacement	justice	

to	have	a	similar	ideology	as	the	departing	justice.	

Figure	1	
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Figure	2	

Justice Years in Office Age at Appointment Year of Appointment 
Charles Evan Hughes 17 47 1910 
James Clark McReyolds 26 52 1941 
Louis Brandeis 23 59 1916 
George Sutherland 15 60 1938 
Pierce Butler 17 57 1923 
Harlan F. Stone 21 52 1925 
Owen Josephus Roberts 15 55 1930 
Benjamin N. Cardozo 6 61 1932 
Hugo Black 34 51 1937 
Stanley Forman Reed 19 54 1938 
Felix Frankfurter 24 57 1939 
William O. Douglas 37 40 1939 
Frank Murphy 9 49 1940 
James F. Byrnes 1 58 1941 
Robert H. Jackson 13 62 1954 
Wiley Blount Rutledge 7 48 1943 
Harold Hitz Burton 13 57 1945 
Fred M. Vinson 7 56 1946 
Tom C. Clark 18 49 1949 
Sherman Minton 7 58 1949 
Earl Warren 16 62 1953 
John Marshall Harlan II 17 55 1955 
William J. Brennan 34 50 1956 
Charles Evan Whittaker 5 56 1957 
Potter Stewart 23 43 1958 
Byron White 31 44 1962 
Arthur Goldberg 3 56 1962 
Abe Fortas 4 55 1965 
Thurgood Marshall 24 59 1967 
Warren E. Burger 17 61 1969 
Harry Blackmun 24 61 1970 
Lewis F. Powell Jr.  15 64 1972 
William Rehnquist 34 47 1972 
John Paul Stevens 35 55 1975 
Sandra Day O'Connor 24 51 1981 
Antonin Scalia 29 50 1986 
David Souter 19 51 1990 
Anthony Kennedy 30 51 1988 
Clarence Thomas 26 43 1991 
Ruth Bader Ginsburg 24 60 1993 
Stephen Breyer 23 39 1994 
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The	average	age	of	a	justice	at	the	time	of	their	nomination	is	becoming	younger	and	

younger	(Figure	1	&	2).	Along	with	justices	becoming	younger	when	they	begin	to	serve	the	

court	justices	are	also	serving	longer	terms	(Figure	1	&	2).	How	does	this	finding	apply	to	

President’s	nomination	process	of	justices?	Well,	one	explanation	could	be	that	Presidents	

are	seeking	to	nominate	younger	justices,	so	they	can	serve	longer	terms	on	the	bench.	

Presidents	are	recognizing	that	they	only	have	the	opportunity	to	appoint	one	or	two	

justices	during	their	terms	in	office,	and	they	want	to	make	the	most	of	these	opportunities.	

Therefore,	it	is	in	the	best	interest	of	the	President	to	appoint	a	younger	justice	that	will	

serve	a	longer	duration	and	represent	the	President’s	ideology	on	the	court	even	after	this	

President	has	left	the	White	House.	One	possible	effect	of	nominating	younger	justices	is	a	

stagnate	court.	It	is	possible	that	Supreme	Court	nominations	will	become	more	of	a	rarity	

for	President’s;	that	a	President	might	be	lucky	only	receive	one	nomination	in	two	terms	

of	office.	With	more	of	a	rarity	in	the	nomination	cycle	and	the	lower	voting	requirement	

for	the	majority	party	to	nominate	justice	to	the	court	it	is	possible	to	see	more	

ideologically	extreme	nominations.	Scholars	should	devote	time	to	find	an	answer	to	this	

possibly	of	having	more	radical	nominations	due	to	infrequent	appointments	and	a	

lessened	vote	requirement.		

Using	the	Move-the-Medium	(MTM)	theory	this	finding	can	begin	to	be	understood.	

The	principle	of	MTM	theory	is	not	complex;	if	a	multimember	body	uses	Condorcet-

compatible	voting	method	when	determining	policy,	the	key	member	will	be	the	median	

member.	Thus,	when	appointing	a	member	to	this	body,	the	appointing	persons	should	

seek	to	change	the	median	member	to	their	ideological	preference	(Cameron	and	Kastellec	
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2016).		Therefore,	if	the	medium	of	the	court	is	conservative,	a	liberal	President	would	seek	

to	nominate	a	justice	that	would	move	the	medium	of	the	court	towards	a	more	liberal	

spectrum.	MTM	theory	can	also	be	used	to	explain	Senators	votes	of	a	nominee.	A	senator	

would	vote	for	a	justice	that	moves	the	medium	towards	their	ideal	ideological	point	and	

reject	a	justice	that	moves	away	the	medium	from	their	ideal	point	(Cameron	and	Kastellec	

2016).	

This	is	important	in	evaluating	why	Supreme	Court	Justices	are	becoming	younger	

and	serving	longer	because	the	President	and	Senate	want	to	vote	for	a	justice	that	will	not	

only	move	the	medium	but	also	serve	a	long	duration.	Therefore,	they	could	be	assured	that	

the	justice	they	are	voting	for	will	help	cement	the	medium	towards	their	ideological	

preference	for	many	years	to	come.	To	further	this	point,	the	average	age	of	members	

currently	sitting	on	the	court	when	they	were	nomination	was	49	years	old.		With	the	

average	retirement	age	in	the	United	States	being	63	this	would	imply	that	most	of	these	

justices	will	serve	at	least	14	years	on	the	court.	This	finding	helps	support	MTM	theory	

because	the	President	and	the	Senate	are	not	only	seeking	to	nominate	people	that	will	

move	the	median	ideology	but	also	stay	on	the	court	to	help	keep	the	median	ideology	

constant	for	many	years.	
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Planned Retirement 

Figure 3 

 

As figure 3 illustrates Supreme Court Justices are retiring at a much higher rate than 

their predecessors. Dying in office was much more popular during the court’s early stages with, 

38 of 57 (~67%) Supreme Court Justices who served between 1876 and 1900 dying in office. 

While in the modern court 39 of 47 (~83%) who served since that term have left the court in 

retirement (Hylton 2012). Dying on the bench has become an anomaly, illustrating this point 

further is the fact that Scalia’s death in 2016 was the second death of an active justice in nearly 

60 years, with Chief Justice William Rehnquist dying in 2005 being the only other death since 

1954. With deaths being a rarer occurrence for justices, the hidden variable that correlates with 

death and retirement is ideology. Justices wish to have their precedent of previous cases 

upheld so they can leave an everlasting influence on the Supreme Court. To accomplish this 
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feat, they cannot have their seat taken by a justice of the opposite ideology. Therefore, justices 

will be more likely to retire while a similar ideology is present in Congress and the Executive 

Branch. This could also lead to more deaths occurring in some cases; a justice that would prefer 

to retire would stay in office until they could retire with a favorable Congress and President but 

die waiting for this to occur.  

The new phenomena of justices retiring under favorable conditions is extremely 

important to how the courts ideology is comprised. Much of the research on the Supreme Court 

focuses on how justices come to a conclusion of a case. This research focuses on the ideology of 

individual members of the court and how justices decide to overrule or keep precedent 

(Hansford and Spriggs 2006). While this research is important to further the understanding of 

how decisions are made it still lacks research on how justices come to the court and how their 

ideology can shift the median of the court. There is research in this field about the median 

ideology of the court, and how a shift in the median ideology can affect the decisions made by 

the court (Cameron	and	Kastellec	2016).	This	research	is	vital	to	understanding	how	

members	of	the	Senate	and	how	the	President	decides	to	nominate	a	justice,	but	this	

research	is	lacking	one	key	variable;	the	ability	to	understand	why	a	justice	retired	from	

the	court.	This	field	of	research	is	missing	from	these	two	approaches	and	this	paper	will	

try	to	explain	how	strategic	retirement	can	influence	the	median	ideology	of	the	court.	To	

understand	how	justices,	make	decisions	and	how	the	nomination	of	a	justice	effects	the	

court	it	is	imperative	to	first	look	at	why	a	justice	left	the	court.	A	justice	could	protect	their	

decisions	by	simply	making	sure	to	retire	when	both	the	Senate	and	President	were	

ideologically	similar.	No	longer	does	this	justice	need	to	worry	about	their	precedent	
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becoming	overturned;	this	precedent	will	be	protected	because	the	justice	that	will	replace	

them	will	have	a	similar	ideology	and	not	want	to	dismantle	rulings	that	they	would	agree	

with.		This	would	effectively	keep	the	median	of	the	court	relatively	similar	and	the	justice	

could	leave	the	court	with	a	feeling	of	safety.	This	idea	of	strategic	retirement	can	also	lead	

to	deaths	of	justices	that	are	waiting	for	the	Senate	and	President	to	shift	ideologies.	This	

research	could	be	used	to	explain	the	death	of	Justice	Scalia.	His	death	can	be	seen	as	him	

waiting	for	the	Senate	and	President	to	become	ideologically	closer	to	him.	He	would	not	

have	wanted	to	retire	with	a	President	that	would	appoint	an	ideologically	dissimilar	

justice	that	could	dismantle	his	rulings	and	shift	the	median	of	the	court	to	a	more	liberal	

ideology.	

Measurement	Strategy	

Presidents	have	taken	notice	of	how	ideology	is	influencing	votes	on	Supreme	Court	

cases;	thus,	they	will	try	to	nominate	a	justice	that	will	represent	the	President’s	ideology	in	

the	courtroom	(Cameron and Kastellec 2016). With so much importance placed onto the 

ideology of a nominated justice, their needs to be an effective way to measure the ideology of a 

justice. To effectively measure the ideology of the nominated justice this paper will use Segal 

Cover Scores (Segal and Cover 1989). The scores produce data on nominated justice’s 

qualifications and ideology. Qualifications is scored on a scale of 0-1 with 0 being unqualified 

and 1 being highly qualified. Ideology is also scored on a scale of 0-1 with conservative being 0 

and liberal being 1. These scores are determined by analyzing reconfirmation newspaper 

editorials in major newspapers such as the Wall Street Journal (Segal and Cover 1989).  

Segal Cover scores is an effective measurement tool for this paper for nominated 

justices, but another measurement tool is needed for the justice that is leaving the court. To 
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measure the ideology of a justice leaving the court Martin-Quinn Scores will be used. Martin-

Quinn Scores are developed by justices voting patterns while they serve on the Supreme Court 

(Martin and Quinn 2005). A Martin-Quinn score will be taken from the year that the justice 

departs the court; this data will be the closest representation of the justice’s ideology when 

they are retiring. Well, Martin Quinn scores are available for all justices that served on the 

court, they are not available for justices during their nomination. Therefore, since this paper is 

focused on the nomination of a justice and the departure of a justice both of these scores will 

be applied to my paper.  

Next, a measurement tool is needed to analyze the ideology of Congress. To measure 

the ideology of Congress this paper will use common space scores. Common space scores are 

derived from a complex algorithm that provides ideology scores of Congress and the President 

(Poole and Rosenthal 1998). For these common space scores, I will use the median score of the 

Senate in my paper. I have chosen to exclude the House of Representatives in this scoring, 

because only the Senate conducts nomination hearings for the nominated justice. These scores 

work well for the purpose of this paper because it gives the Senate a single score that can be 

measured and compared to departing justices. These scores are important to this paper 

because a justice will determine when to leave the court if the Senate has a similar ideology to 

the justice. Having a similar ideology will then allow the justice to be replaced with a justice that 

has a similar ideology. 

To measure the Presidents ideology a simpler strategy has been implored. When the 

justice departs from the court the sitting President’s ideology will be determined by their 
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political party. This measurement is important to the paper because a justice will consider 

when to leave the court if the President in power is of similar ideology as the justice. 

When a justice leaves the court, separate scores will be determined for the President 

and for Congress. A score of 1 will be given if the President’s political party if it matches the 

ideology of the justice retiring. The ideology of the justice retiring will be determined using 

Martin-Quinn Scores (Martin and Quinn 2005). If the President does not match the ideology of 

the justice leaving the court a score of 0 will be given. Next, the Senate will be scored in a 

similar fashion. A score of 1 will be given if the Senate has a similar ideology as the justice.  The 

Senate’s ideology will be scored with common space scores (Poole and Rosenthal 1998) and the 

justice’s ideology will be determined by Martin-Quinn Scores (Martin and Quinn 2005). A score 

of zero will be given if the justice and the Senate do not have similar ideologies. 

Hypothesis A 

I hypothesize that higher scores at the time a justice leaves the court will be correlated 

with retirement instead of death. For example, if a justice scores a two when they decided to 

leave the court this will likely mean that the justice retired. By having a similar ideology to both 

the President and Congress this would present the greatest chance to have a justice that 

matches the ideology of the departing justice. To put it simply, a justice would prefer to retire 

in a political climate in which favors a replacement justice of a similar ideology.  If the data 

supports this hypothesis this could help explain that by retiring justices are making a decision to 

leave the court with an ideologically similar Senate and President. The data could also show 

that the justices are waiting to leave the court until those conditions are met and are dying 

waiting for them to occur. 
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Hypothesis B 

When a score of two is achieved I hypothesize that the ideology of the incoming justice 

will be greatly similar to the justice that is leaving the court. Since the justice will be nominated 

in a political climate that is favorable to the departing justice, Congress and the President will 

try to match the ideology of the departing justice. This will be measured by a Segal Cover Score 

of the nominated justice and the Martin-Quinn Score of the departing justice. If a score of two 

is achieved when a justice retires from the court these two ideology scores will be greatly 

similar. This hypothesis could help answer the question of if Supreme Court justices are actually 

political actors. If justices are choosing to retire with an ideological similar President and Senate 

this could imply that they are retiring to ensure that their replace has an ideology that is similar 

to their own. 

Hypothesis C 

With	lower	scores	presented	in	the	model	it	is	more	likely	that	a	justice	died	in	

office	rather	than	retired.	I	hypothesize	that	a	justice	died	waiting	for	the	President	and	the	

Senate	to	return	to	a	political	climate	that	matches	their	own	ideology.	The	justice	would	

prefer	to	be	replaced	with	a	justice	of	similar	ideology,	rather	than	having	a	justice	of	a	

different	ideology	take	their	seat.		If	the	data	supports	this	hypothesis	Supreme	Court	

justices	could	be	seen	as	a	political	actor	waiting	for	an	opportunity	to	retire	under	

favorable	circumstances	that	would	allow	their	replacement	to	have	a	similar	ideology.	 
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Results	

	 Figure	4	

	

Finding	A	

Hypothesis	A	was	found	by	looking	at	justices	that	scored	2	points	when	they	

departed	office.	A	score	of	2	meant	that	the	justice	had	both	a	President	and	Senate	that	

were	ideologically	similar.	After	finding	13	justices	that	met	these	criteria,	the	method	they	

left	office	was	scored.	A	score	of	1	was	given	to	a	justice	that	resigned,	a	score	of	2	was	

given	to	a	justice	that	retired,	and	a	score	of	3	was	given	to	a	justice	that	died	in	office.	

As	shown	in	figure	4	if	a	justice	retires	with	an	ideologically	similar	Senate	and	

President	it	is	most	likely	that	the	justice	retired	from	the	court;	retirements	occur	62%	of	

the	time	in	this	scenario.	This	proves	hypothesis	A	to	be	correct	in	the	assertion	that	a	

score	of	2	would	most	likely	come	from	a	justice	that	retired	instead	of	died	or	resigned.	

This	illustrates	that	justices	can	be	political	actors	when	they	choose	to	retire.	Justices	
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Justice's	Departing	Court	With	Ideologically	
Similar	Senate	&	President

Death

Retirement
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favor	to	retire	when	both	the	Senate	and	the	President	are	ideologically	similar,	so	they	can	

be	replaced	by	a	justice	of	a	similar	ideology.	By	retiring	under	these	conditions	justices	are	

becoming	a	crucial	aspect	of	the	nomination	process.	They	are	being	political	actors	that	

are	serving	the	interests	of	their	own	ideology	rather	than	being	apolitical	actors.	Justices	

are	not	retiring	when	they	feel	too	old	to	sit	on	the	bench	but	rather	retiring	when	they	can	

be	replaced	by	a	similar	nominee.		

It	is	important	to	note	that	34%	of	justices	retired	under	these	favorable	conditions.	

There	is	also	an	even	split	of	liberal	and	conservative	justices	retiring	with	7	conservative	

justices	and	6	liberal	justices	retiring	with	both	the	Senate	and	President	being	

ideologically	similar.	

Figure	5	
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Finding	B	

Hypothesis	B	was	found	by	looking	at	justices	that	scored	2	points	when	they	

departed	office.	A	score	of	2	meant	that	the	justice	had	both	a	President	and	Senate	that	

were	ideologically	similar.	After	finding	13	justices	that	met	these	criteria,	their	nominated	

replacements	ideology	was	scored.	Using	Segal-Cover	scores	their	ideology	was	scored;	by	

looking	at	these	scores	it	was	determined	if	their	ideology	was	similar	to	the	justice	they	

were	replacing.	

Hypothesis	B	was	proven	true.	When	a	justice	retires	with	a	Senate	and	President	

close	to	their	ideological	scale	the	nominated	justice	will	closely	match	the	ideology	of	the	

justice	they	are	replacing.	This	shows	justices	that	if	they	retire	when	both	the	Senate	and	

President	are	ideologically	similar	to	the	departing	justice	they	will	be	replaced	by	an	

ideologically	similar	justice.	Thus,	incentivizing	justices	to	retire	when	these	circumstances	

arise,	so	they	do	not	have	to	worry	about	their	previous	precedents	being	overturned	by	a	

nominated	justice	of	a	different	ideology.	This	further	proves	that	justices	are	political	

actors	on	when	they	chose	to	retire	from	the	court.	They	are	conscious	that	the	timing	of	

their	retirement	needs	to	occur	under	favorable	conditions	to	allow	for	a	nominated	justice	

to	be	ideologically	similar	to	themselves.	

Finding	C	

	 Hypothesis	C	was	found	by	taking	the	average	score	of	justices	retiring	and	

resigning	from	office	and	comparing	it	to	the	average	score	of	justices	dying	while	in	office.	

The	list	of	justices	that	retired	or	resigned	is	30	justices	and	the	list	of	justices	that	died	in	

office	is	nine.	The	average	score	for	both	lists	were	found	and	compared.	A	1	was	given	to	

the	justice	if	they	departed	with	a	Senate	that	was	ideologically	similar.	A	1	was	also	given	
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to	a	justice	if	they	departed	with	a	President	that	was	ideologically	similar,	with	a	total	

score	of	2	being	possible.		

	 The	finding	shows	that	hypothesis	C	is	false.	The	total	score	of	justices	that	died	

while	in	office	was	a	score	of	1.22	compared	to	the	list	of	resignation	and	retirement	being	

a	1.17.	There	is	not	a	major	difference	between	the	scores	of	the	two	lists,	thus	illustrating	

that	death	while	in	office	does	not	always	lead	to	a	lower	chance	of	having	an	ideologically	

dissimilar	President	or	Senate.		One	finding	that	came	from	this	hypothesis	was	that	dying	

does	lead	to	a	lower	chance	of	having	both	the	President	and	Senate	being	ideologically	

similar	to	the	departing	justice.	In	the	list	of	resignation	and	retirement	36%	(11	justices)	

of	the	justices	had	both	a	similar	President	and	Senate	ideologically.	While,	only	22%	(2	

justices)	had	both	a	similar	President	and	Senate	ideologically.	This	finding	shows	that	

while	dying	in	office	may	not	affect	the	ability	to	have	one	branch	to	be	ideologically	

similar,	it	does	affect	the	ability	for	the	departing	justice	to	have	both	branches	be	

ideologically	similar.	This	could	be	a	result	of	the	justice	dying	while	waiting	for	one	of	the	

branches	to	change	ideology	with	an	upcoming	election.	Therefore,	if	a	justice	had	both	the	

President	and	Senate	with	a	similar	ideology	they	would	be	more	likely	to	retire	because	

they	could	have	their	seat	at	the	bench	replaced	with	a	nominated	justice	of	similar	

ideology.	 	

Discussion	

	 An	unexpected	finding	in	the	difference	of	liberal	justices	and	conservative	justices	

was	found	in	the	conditions	that	a	justice	left	office.	By	examining	data	of	15	liberal	justices	

from	the	time	period	of	1916-2009,	and	examining	23	conservative	justices	from	1910-

2016,	I	have	found	that	liberal	justices	are	more	likely	to	leave	office	with	a	Senate	and	
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President	of	similar	ideology	compared	to	conservatives.	Liberals	leave	the	court	with	an	

ideologically	similar	President	67%	of	the	time;	this	is	15%	higher	than	their	conservative	

peers.	Liberal	justices	also	leave	the	court	with	an	ideologically	similar	Senate	73%	of	the	

time,	which	is	more	than	conservatives	by	10%.	Liberal	justices	are	also	more	likely	to	not	

die	in	office	compared	to	conservative	justices,	only	20%	of	liberal	justices	in	this	data	set	

died	while	sitting	on	the	court.	Conservative	justices	are	also	more	likely	to	die	while	sitting	

on	the	court,	with	25%	of	justices	in	this	data	set	dying	while	on	the	court.		

Figure	6	

	

	 As	illustrated	by	figure	6,	liberals	depart	from	the	court	with	a	higher	chance	to	be	

replaced	with	another	liberal	justice.	This	could	be	due	to	liberal	justices	dying	less	in	office	
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and	strategically	retiring	when	the	Senate	and	President	are	ideologically	similar.	When	

excluding	deaths	and	resignations	from	the	data	set,	the	strategic	retiring	of	justices	

becomes	clearer.	Liberal	justices	retired	with	an	ideologically	similar	Senate	89%	of	time	

which	was	36%	higher	than	conservative	justices	that	also	retired	from	the	court.	When	

looking	at	the	data	of	retiring	justices,	liberals	fall	to	retiring	44%	of	the	time	with	an	

ideologically	similar	president	compared	to	67%	of	the	time	with	the	inclusions	of	justices	

that	resigned	or	died.	A	possible	explanation	for	this	is	that	justices	that	are	retiring	feel	

they	cannot	wait	for	a	new	president	to	be	elected,	and	thus	it	is	easier	to	retire	with	an	

ideologically	similar	Senate.	The	Senate	also	has	elections	for	1/3rd	of	its	members	ever	two	

years	compared	to	the	election	cycle	of	a	President	being	4	years.	With	more	frequent	

elections,	the	ideology	of	the	Senate	can	be	more	fluid	than	the	President,	thus	making	it	

more	common	for	a	justice	to	retire	with	an	ideologically	similar	Senate.	For	example,	take	

a	justice	that	wishes	to	retire	because	of	failing	health.	These	justices	cannot	retire	yet	

because	both	the	President	(who	is	in	their	1st	term)	and	the	Senate	are	ideological	rivals	to	

the	justice.	After	two	years,	the	Senate’s	ideology	has	switched	to	match	the	justice	that	

wishes	to	leave	the	bench.	Even	with	the	President	being	an	ideological	rival	this	could	

incentivize	the	justice	to	leave	the	Supreme	Court.	With	the	President	serving	at	least	two	

more	years	and	possibly	6	more	if	they	win	reelection	the	stakes	are	too	high	not	to	retire.		

The	justice	would	not	want	to	possibly	risk	dying	waiting	for	a	new	President	to	take	office	

that	could	be	ideologically	similar.	For	if	they	wait	they	could	lose	the	chance	to	have	their	

replacement	justice	be	more	moderate.	The	President’s	nominee	would	be	balanced	out	by	

the	Senate	that	is	an	opposite	ideology	than	him.	The	Senate	could	refuse	to	vote	for	a	

justice	that	is	ideologically	different	from	their	legislative	body.	Instead	the	President	could	
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select	a	more	moderate	of	a	candidate	that	would	satisfy	the	Senate.	This	could	be	a	better	

replacement	for	the	justice	that	is	retiring	because	it	would	be	less	of	an	ideological	rival.		

	 For	future	nominations	this	research	could	become	an	important	part	of	

determining	when	a	justice	would	retire.	Take	Ruther	Bader	Ginsburg	(RBG)	for	example,	

she	is	considered	an	extremely	liberal	member	of	the	court.	With	President	Donald	Trump	

and	a	Republican	Senate	that	are	ideological	rivals	to	herself	this	research	would	predict	

that	she	would	wait	to	retire	until	the	Presidential	election.	This	could	possibly	make	her	

the	third	death	in	the	last	50	years	of	Supreme	Court	Justices.	She	could	die	waiting	for	a	

Presidential	election	to	shift	the	ideology	in	her	favor.	But	if	this	does	not	occur	and	

President	Trump	remains	in	office	this	could	put	her	in	a	tough	position	to	retire.	In	

guidance	with	this	research	she	would	consider	retiring	if	the	Senate	became	ideologically	

similar	to	herself,	even	with	an	ideological	rival	as	President.	This	would	give	her	the	ability	

to	retire	knowing	that	the	President	could	not	pick	such	a	conservative	nomination	without	

it	being	rejected	by	the	Senate,	thus	helping	her	retire	with	a	frame	of	mind	that	her	

precedent	will	not	be	destroyed.	One	consideration	that	would	have	to	be	made	RBG	that	

her	predecessors	did	not	have	to	consider	though,	is	the	nuclear	option.	With	the	nuclear	

option	it	is	possible	that	even	with	an	ideologically	similar	Senate	the	President	could	pick	

an	extreme	conservative	for	a	justice	because	the	voting	requirement	are	so	low	compared	

to	previous	requirements.	With	all	these	factors	in	place	this	research	would	suggest	that	

RBG	would	not	retire	until	after	the	presidential	election	in	2020	if	a	Democrat	wins.	If	

President	Trump	wins,	then	RBG	would	only	retire	if	the	Senate	flips	to	becoming	a	

Democrat	majority.	If	neither	of	these	events	were	to	occur,	then	the	research	would	
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suggest	she	would	die	on	the	bench	waiting	for	one	of	these	branches	of	government	to	flip	

in	her	favor.	

Limitations	

	 Due	to	the	volatile	nature	of	the	Supreme	Court	there	were	some	limitations	in	the	

data	used	in	this	paper.	The	biggest	coming	from	“court	packing”	during	President	Franklin	

D.	Roosevelt’s	administration.		President	Franklin	put	forward	the	Judicial	Procedures	

Reform	Bill	of	1937	to	increase	the	number	of	justices	sitting	on	the	Supreme	Court.	The	

President	believed	if	he	could	add	more	justices	to	the	court	he	would	be	able	to	receive	

favorable	rulings	on	his	New	Deal	legislation	(Leuchtenburg	1966).	This	bill	did	not	

become	a	law,	but	President	Franklin	still	made	his	presence	felt	on	the	Supreme	Court.	He	

nominated	eight	new	justices	to	the	court,	which	could	possibly	affect	some	of	the	data	in	

this	paper.	His	new	nominees	were	younger	justices	that	typically	served	longer	terms	

sitting	on	the	bench.	The	result	of	this	court	packing	could	be	a	small	skew	in	figure	1.	

These	eight	justices	could	decrease	the	average	age	of	a	justice	at	nomination	and	increase	

the	duration	a	justice	sat	on	the	bench.		

	 Another	possible	limitation	of	this	paper	is	the	sample	size	of	justices.	With	the	

necessity	of	both	Segal-Cover	Scores	and	Martin-Quinn	Scores,	the	sample	size	of	the	

justices	decreases.	Both	scores	begin	in	1937,	which	limits	the	sample	size	of	justices	

considerably.	Of	the	113	justices	that	have	served	on	the	court	this	paper	analyzes	38	

justices.	Even	with	this	small	sample	size	this	dataset	is	still	an	accurate	representation	of	

how	modern	Supreme	Court	justices	are	behaving	when	they	are	confronted	with	the	

decision	to	leave	the	bench.	This	can	be	illustrated	through	figure	3,	up	until	the	20th	

century	most	of	the	justices	that	are	excluded	from	this	paper	die	will	serving	on	the	bench	
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(Figure	3).	It	is	not	until	the	early	1900s	that	justices	begin	to	behave	differently	about	

their	decision	to	either	resign,	retire,	or	die	in	office.	Since	this	trend	of	leaving	office	by	

retirement	instead	of	death	started	right	before	the	time	period	of	the	justices	analyzed	in	

this	dataset	the	effects	of	using	38	justices	instead	of	119	should	be	minimal.	If	anything,	

this	will	make	the	numbers	in	figure	4	look	more	conservative	due	to	their	being	less	

justices	dying	compared	to	justices	retiring.	Thus,	possibly	effecting	the	graph	of	figure	4	

due	to	the	fact	more	justices	could	have	died	with	an	ideological	rival	as	President;	

therefore,	inflating	the	number	of	justices	that	died	with	an	ideological	similar	President.	

The	assumption	that	excluding	these	deaths	would	increase	the	chance	of	a	justice	leaving	

with	an	ideologically	similar	President	would	be	unlikely	due	to	data	presented	in	figure	4.	

This	figure	shows	that	death	leads	to	a	lower	probability	of	an	ideologically	similar	

President.	

Conclusion	

Justices	are	becoming	political	actors	when	they	choose	to	leave	the	court.	Instead	of	

justices	leaving	the	court	when	they	feel	unfit	to	sit	on	the	bench	they	are	instead	planning	

their	retirement	with	consideration	to	the	political	climate	around	them.	This	can	be	

illustrated	with	justices	making	a	switch	from	67%	leaving	the	Supreme	Court	by	dying	

(1876-1900)	to	83%	of	justices	retiring	from	the	court	(1901-2018).	This	phenomenon	

could	be	confusing	at	first	but	can	be	explained	with	simple	data.	With	62%	of	justices	

retiring	when	they	were	ideologically	similar	with	both	the	Senate	and	President,	the	

incentive	to	retire	became	higher	over	time.	By	retiring	under	these	favorable	conditions,	

justices	can	be	seen	as	safe	guarding	their	work	on	the	court.	Instead	of	dying	at	an	

unpredictable	time,	with	a	chance	of	the	President	and	Senate	being	ideological	rivals	they	
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are	instead	insuring	that	their	replacement	justice	will	be	ideologically	similar.	This	is	

protecting	their	hard	work,	and	the	precedents	they	established	when	they	sat	on	the	

bench.	To	further	illustrate	the	point	that	justices	are	strategically	retiring,	it	is	important	

to	look	at	the	ideology	of	a	justice	that	is	replacing	the	retiring	justice.	69%	of	these	

nominated	justices	have	a	similar	ideology	to	the	justice	that	is	leaving	the	court.	This	helps	

explain	why	a	justice	would	want	to	retire	with	both	the	President	and	Senate	ideologically	

similar	to	themselves.	The	justice	has	a	better	chance	to	ensure	that	their	replacement	will	

not	destroy	their	precedent,	but	rather	could	build	onto	their	precedent	and	hopefully	

make	this	precedent	stronger.	Now	justices	can	leave	the	court	with	a	clear	mind	that	they	

will	not	have	their	work	on	the	court	destroyed,	but	rather	in	a	sense	protected	by	their	

replacement	justice.	

The	data	in	this	paper	can	help	imply	that	justices	are	political	actors.	If	a	justice	was	

not	a	political	actor,	they	would	leave	the	court	whenever	they	started	to	become	unfit	to	

serve	due	to	medical	or	other	reasons.	But,	as	previously	explained,	justices	are	not	retiring	

due	to	being	unfit	to	serve,	but	rather	retiring	when	the	political	climate	around	them	will	

led	to	replacement	justice	that	is	ideologically	similar	to	the	departing	justice.	The	research	

in	this	paper	should	be	applied	to	future	research	on	the	Supreme	Court.	Scholars	should	

determine	if	strategic	retirement	is	leading	to	the	court	overturning	less	precedents.	With	

justices	being	replaced	with	ideologically	similar	justices	it	is	possible	that	less	precedent	

will	be	overturned	due	to	the	median	ideology	of	the	court	staying	relatively	stagnate.		

	 Another	area	of	the	Supreme	Court	that	should	be	researched	at	length	is	the	effects	

of	Presidents	nominating	younger	justices	that	are	serving	longer	terms	on	the	bench.	

Justices	could	be	aware	that	Presidents	might	be	selecting	justices	on	the	longevity	that	
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they	could	serve	as	a	justice.	This	would	then	raise	the	stakes	for	the	departing	justice	to	

retire	under	favorable	conditions	to	ensure	that	the	court	will	not	be	stuck	with	an	

ideological	rival	of	the	departing	justice.	This	justice	could	be	aware	that	their	decision	will	

affect	the	median	ideology	of	the	court	for	decades	instead	of	just	a	handful	of	years.	Thus,	

this	raises	the	stakes	for	a	departing	justice	to	retire	under	favorable	conditions.	In	the	

future,	strategic	retirement	could	be	even	more	important	to	justices	because	of	how	long	

their	replacement	will	serve	on	the	court.	A	potential	influx	of	justices	retiring	under	

favorable	conditions	could	be	seen	due	the	length	of	a	justice	serving	on	the	bench	also	

increasing.		
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