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I. Introduction
The Columbia River is a significant environmental and socio-cultural presence in
the Pacific Northwest, providing sustenance for over 10,000 years, including the salmon
and steelhead species in the Columbia River and its tributaries. Within the last 150
years, however, the federal government, state governments and private power
companies have made major changes to the rivers' natural conditions, constructing
hydroelectric dams that have significantly reduced the nature and number of salmon
and steelhead runs in the rivers. The federal government's hydroelectric presence in
the region is the most significant and controversial, and has long faced opposition from
a number of different interest groups, including environmental organizations, fisheries
groups and Native American tribes.
The Federal Columbia River Power System (FCRPS) consists of 31 total dams in
the Columbia River Basin, 14 of which are a part of the FCRPS Endangered Species
Act (ESA) consultation. 1 These dams are operated by either the U.S. Army Corps of
Engineers (Corps) or the Bureau of Reclamation (BOR). 2 Bonneville Power
Administration (BPA), a quasi-federal agency that is a part of the Department of Energy,
markets the electricity produced by these dams. 3 The federal government began
constructing these dams in the 1930's. Over 70 years later, in 1992, after the passage
of the ESA and the subsequent listing of 12 salmon and steel head species that inhabit
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the Columbia River Basin under the Act, a longstanding series of litigation began that
continues today. 4
The litigation is centered on the federal government's obligation to not undertake
any action that jeopardizes the continued existence of any species listed as threatened
or endangered under the ESA. Plaintiffs have generally contended that the federal
government's operation of the FCRPS violates the government's ESA obligations by
jeopardizing the continued existence of the ESA-listed salmon and steelhead species
that call the Columbia and Snake rivers home.
Not everyone in the Pacific Northwest, however, is opposed to the dam
operations. The federal government draws support from those who use the river to ship
agricultural goods, river barge operators, farmers and port authorities on the rivers. The
sheer number of interested parties and the risks of what is at stake for these parties has
morphed into a complex and controversial series of lawsuits that has plagued the
Pacific Northwest for nearly 20 years.
While the opposition to FCRPS operations was initially supported by Native
American tribes with treaty fishing rights on the Columbia River and its tributaries, things
began to change in 2008. After over fifteen years of openly opposing the FCRPS
operations and its detriment to salmon and steelhead species in the region as either
parties to the litigation or as amicus, several tribes entered into agreements with the
federal government in which they receive funding for mitigation activities in the region in
exchange for their promise to support the federal agencies in litigation regarding the
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These agreements, known as the "Fish Accords", have been signed by the
Confederated Tribes of the Warm Springs Reservation of Oregon, the Confederated
Tribes of the Umatilla Indian Reservation, the Confederated Tribes and Bands of the
Yakama Nation, the Confederated Tribes of the Colville Reservation, the Columbia
River Inter-Tribal Fish Commission, the Shoshone-Bannock and the Kalispel Tribe of
Indians. The about-face position many of these signatories have taken in entering into
the Fish Accords raises questions as to the motivations of not only the tribes, but also
the federal action agencies. Additionally, the recent turn of events also raises questions
regarding the future of the endangered and threatened salmon and steel head species in
the Columbia River Basin, the future of the contentious FCRPS litigation, the future of
the relationships between the impacted Native American tribes and the federal
government and the future of the existence of the dams on the rivers.
The Fish Accords took many by surprise, as the signatory tribes have long fought
to preserve salmon and steelhead runs for many reasons. Perhaps most importantly,
the salmon and steelhead species are an important cultural element to the tribes'
heritage. For example, in the creation story of the Nez Perce, salmon was the first being
to offer itself to the tribe for its benefit. 5 The next thing offered to the tribe was water, a
place for the salmon to live. 6
Further, while they are increased, the mitigation activities that the tribes have
agreed to in the Accords look very much like what the federal government has been
doing all along, practices that arguably point to failure when examining the significant
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declines in tribal harvest numbers. For instance, the Nez Perce salmon harvest has
decreased from 2,800 thousands of pounds in the period pre-contact, to 1,600 in the
mid-1800's, to a mere 160 in the late 1990's. 7 Discussed in greater detail below, the
harvest numbers of the signatory tribes are similarly dismal. 8 The result of the
diminishing fish harvests has also negatively impacted the economies of the tribes. 9
According to a Corps-funded study, the unemployment rates of the tribes hover around
twenty percent. 10
This paper will explore the history of the Columbia River Basin and its Native
American inhabitants, the history of the FCRPS, the Endangered Species Act, the listing
of the salmon and steel head species and the subsequent litigation, and will focus,
finally, on how these things interplay and culminated with the Columbia River Basin Fish
Accords. Specifically, Section II discusses the history of the Columbia River Basin, the
tribes that occupy the Basin, the history of the Federal Columbia River Power System
(FCRPS}, the stakeholder's in the controversy, the Endangered Species Act-the
federal law currently controlling FCRPS activities in the Basin and the FCRPS litigation
from 1992-2008. Section Ill takes a closer look at the details of the Fish Accords.
Section IV discusses the current status of the FCRPS litigation in light of the Fish
Accords, while Section V explores the goals and roles of the parties to the Fish Accords.
Section VI analyzes the Nez Perce's decision not to enter into an Accord, and finally,
Section VII concludes that the federal government may not have been acting in the best
interests of the tribes in entering into the Fish Accords, and the Nez Perce, by refusing
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to enter into the Fish Accords, has preserved rights that are imperative for the continued
existence of the Columbia River Basin ESA-listed salmon and steel head species. The
goal of this exploration is to attempt to answer some of these questions that have
lingered for decades, but have been highlighted by the recent events, or at least shed
some light on the potential future of the massive environmental phenomenon - the
Columbia River Basin.

II. Getting to Court: the Backdrop
The FCRPS controversy arose out of a complicated backdrop. The combination
of factors that have impacted how the dispute ended up where it is today reaches back
for centuries and includes the natural elements of the Columbia River Basin; the tribes
that occupy the Basin and their treaty-based relationships with the U.S. federal
government; the agencies of the federal government that are charged with operating the
FCRPS; and the federal statute that is the basis of the FCRPS litigation, the
Endangered Species Act. This section provides background information on all of these
different elements in order to set the stage for later discussion about the litigation, the
Fish Accords, and where the controversy stands today.

A. The Columbia River Basin: a Brief Description and History
The Columbia River originates in British Columbia, Canada in the Selkirk
Mountains from two mountain lakes and flows approximately 1,200 miles before
reaching the Pacific Ocean. 11 Initially, its first 200 miles flow north, until it turns south
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towards the United States border, crossing the border flowing southwest until its
confluence with the Snake River. 12 At the Snake, the Columbia turns to the west and
flows nearly directly to the Pacific Ocean, marking the boundary between the U.S.
states of Oregon and Washington. 13
Historically, archeologists have placed human life along the river since at least
10,000 B.C. 14 While the Columbia appeared on European maps in the early 1]1h
Century, the first European contact with the river occurred in 1775 when Bruno de
Hezeta found its estuary on the Pacific Ocean. 15 Meriwether Lewis and William Clark's
famous expedition explored the river from 1805-1806 for the United States,
encountering Native peoples. 16 The Northwest Power and Conservation Council reports
that 32 distinct groups of peoples with six separate languages inhabited the region upon
western explorer contact with the region. 17 These peoples survived off the then-vast
resources of the Pacific Northwest by hunting, gathering and fishing. 18
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The beginning of the 19th Century brought with it European-American fur traders
and a host of problems for the Native peoples. 19 The most significant of the fur trading
industry at the time, the Hudson Bay Company, set up its headquarters in the region at
Fort Vancouver in 1825. 20 Soon thereafter, in the 1840's more migration to the area
occurred as settlers and explorers made their way westward on the Oregon Trail. 21
These fur traders and settlers brought with them many diseases that were previously
unknown to the Native peoples, including smallpox, measles and influenza. 22 The
onslaught of these diseases to the Native peoples caused recurring epidemics that
impacted their ability to fight off the European and American settlers. 23
European and American settlers fought each other and the Native peoples for
these lands that the Native peoples had inhabited primarily peacefully before western
contact. 24 Eventually, the Americans prevailed. Shortly thereafter federal Indian policy
began to develop and the treaty-making era began, predominantly characterized by
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dispossessing the Native peoples of their lands in favor of American settlers. 25
Likewise, by 1859, Oregon had gained statehood, with Washington and Montana
following in 1889, and Idaho in 1890. 26

B. The Treaty-Making Era and its Impact on the Columbia River Basin
Tribes

From 1855 through 1872, the federal government entered into several treaties
with the tribes of the Pacific Northwest, as well as issued Executive Orders establishing
reservations for other Pacific Northwest tribes. These treaties and executive orders are
important to the backdrop of the FCRPS controversy because they included reserved
fishing rights for tribes, generally even on lands that the tribes ceded to the United
States through the treaties. Therefore, this part discusses the relevant treaties and/or
Executive Orders governing aspects of the Columbia River Basin Tribes' rights with
regards to fishing, and concludes with a discussion regarding the evolution of tribal
treaty fishing rights through the Courts and how the Courts have defined these rights.
i.

The Yakima Treaty of Camp Stevens, 1855

The Yakama became one of the first of the Columbia Basin Tribes to enter into a
treaty with the U.S. government in 1855. The Yakima Treaty of Camp Stevens brought
about several things. The treaty banded the Tribes of the Yakama, Palouse,
Pisquouse, Wenatshapam, Klikatat, Klinquit, Kow-was-say-ee, Li-ay-was, Skin-pah,
Wish-ham, Shyiks, Oche-chotes, Kah-milt-pah, and Se-ap-cat into one tribe, which later
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became known as the Confederated Tribes and Bands of the Yakama Nation (Yakama
Nation). 27
In addition, through the treaty, the newly formed Yakama Nation ceded their
territory from the Cascade Mountains to the Snake and Palouse Rivers, and from Lake
Chelan to the Columbia River to the U.S. government. 28 In total the Yakama Nation
ceded approximately 11.5 million acres to the U.S. government. 29 In exchange, the
Yakama Nation received the approximately 1,377,034-acre Yakima Reservation in
south central Washington State along the Yakima River. 30 The Yakama also reserved
rights to hunt, fish and gather on the ceded land. 31 In language that would be emulated
in future treaties involving other tribes and that will come to be much interpreted by the
courts, the Yakama treaty reserved,
The exclusive right of taking fish in all the streams,
where running through or bordering said reservation, is
further secured to said confederated Tribes and bands of
Indians, as also the right of taking fish at all usual and
accustomed places, in common with the citizens of the
Territory, and of erecting temporary buildings for curing
them; together with the privilege of hunting, gathering roots
and berries, and pasturing their horses and cattle upon open
and unclaimed land. 32
The "usual and accustomed places" referred to in the treaty gave the Yakama
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the right to hunt, fish and gather on ceded lands in places where they had traditionally
done so. 33 The treaty was supposed to give the Yakama two years to relocate to the
new reservation, but the then-Indian agent and governor of Washington state, Isaac
Stevens, opened the land for white settlement just twelve days after the treaty was
signed. 34 This action resulted in the Yakama War, which lasted until 1859, at which
time the Yakama took up residence on the reservation delineated in the treaty. 35 Many
of the approximately 6,000 Yakama still reside there today. 36

ii. Cayuse, Walla Walla and Umatilla Treaty of 1855
The Umatilla reservation was also created by treaty in 1855. 37 Similar to the
Yakama, the Umatilla ceded approximately 6.4 million acres to the federal government
in 1855, reserving the same right to hunt, gather and fish at usual and accustomed
places within that 6.4 million acre lands. 38 The Cayuse, Walla Walla and Umatilla
Treaty of 1855 also established the Umatilla Reservation in what is now northeastern
Oregon and southeastern Washington. 39 Subsequent legislation in the late 1800's
reduced the Umatilla Reservation to the size it remains at today, approximately 172,000
acres. 40
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iii. The Nez Perce Treaties of 1855 and 1863
At the same time in 1855, the Nez Perce also entered into a treaty with the
federal government. The Nez Perce originally inhabited some 13,000,000 million acres
of central Idaho, southeastern Washington and northeastern Oregon. 41 The 1855 treaty
established a reservation for the Nez Perce of approximately 7.5 million acres. 42
Unfortunately for the Nez Perce, however, gold was discovered on the reservation
shortly after it was established. 43
The discovery of gold on the reservation led to a second treaty in 1863, which
further reduced the size of the reservation to its current-day size of 750,000 acres, in
north central Idaho along the Snake River. 44 Again, the 1855 treaty reserved the Nez
Perce's right to hunt, fish and gather in all usual and accustomed places on the land
that the tribe ceded to the U.S. 45

iv. The Warm Springs Reservation: the Treaty with the Tribes of Middle
Oregon of 1855
The Treaty with the Tribes of Middle Oregon of 1855 established the Warm
Springs Reservation along the south side of the middle Columbia River. 46 In the treaty,
the Native peoples ceded over 10 million acres to the U.S. government, and accepted a
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reservation of about 580,000 acres. 47 Like the other 1855 treaties, the Treaty with the
Tribes of Middle Oregon reserved exclusive fishing and hunting rights to the Warm
Springs peoples within the reservation boundaries, and the right to fish and hunt at
usual and accustomed places on the ceded land. 48

v. The Shoshone Bannock Tribe's Fort Hall Reservation
The Fort Bridger Treaty of 1868 established the Fort Hall Reservation in
south eastern Idaho along the Snake River. 49 Originally, the reservation was
approximately 1.8 million acres, but was gradually reduced in size overtime due to
encroachment. 50 Today, the reservation is about 544,000 acres. 51 The Fort Bridger
Treaty reserved the right for the Shoshone Bannock to hunt on unoccupied lands of the
U.S., but was silent as to reserved fishing rights. 52

vi. The Colville Reservation: Executive Orders, Treaties and Allotment
The Colville Reservation was not established by treaty, rather by Executive
Order signed by President Grant in 1872, thus making it more vulnerable to changing
federal Indian policies throughout the late 19th and early 20th Centuries. 53 The
reservation established by the Order was made up of several million acres and in the
47
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same geographic location that the Colville occupy today. 54 Shortly after President
Grant signed this Order, about a month later, he signed a second Order moving the
Colville Reservation to the west side of the Columbia River, and reduced the size of the
reservation to 285,000 acres. 55
In 1892, Congress ceded the north half of the Colville Reservation to the U.S.,
again greatly reducing the size of the reservation. 56 The Colville, however, did manage
to establish reserved fishing and hunting rights on the ceded-former north half of their
reservation. 57
In October of 1900, however, a Presidential Proclamation opened the southern
half of the reservation to white settlement. 58 The Reservation Allotment Act of 1887
also impacted the Colville Reservation, with two thirds of the tribal members agreeing to
cede the southern half of the reservation in exchange for 80-acre per person
allotments. 59 The result of this allotment was that by 1914, 2,505 Colville Indians had
been allotted 333,275 acres of reservation lands. 60 Another Presidential Proclamation
opened the remaining unreserved and unallotted land to white settlers in 1916. 61
Finally, however, in 1956, Congress returned about 800,000 acres of land to the Colville
Reservation. 62
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vii. Reserved Fishing Rights: What do they mean to the Tribes and the
operation of the FCRPS?
Prior to the 1960's, tribal reserved fishing rights remained undefined. Likewise,
state regulators along the Columbia River attempted to impose their fishing restrictions
on Native American Tribes. The Confederated Band of the Yakama Reservation
challenged this practice by the state of Oregon in Sohappy v. Smith. 63 Shortly after this
challenge, the U.S. filed suit as well, on its behalf and on behalf of Confederated Tribes
and Bands of the Yakima Reservation, the Confederated Tribes and Bands of the
Umatilla Reservation composed of the Walla Walla, Cayuse and Umatilla Bands or
Tribes, the Nez Perce Indian Tribe and "all other Tribes similarly situated" seeking a
judicial interpretation of the Tribes' reserved fishing rights. 64 Writing in a consolidated
opinion, Judge Robert Belloni held that the reserved fishing rights gave the Tribes the
right to a "fair and equitable" share of the Columbia River Basin fishery. 65
Five years later, in U.S. v. Washington, Judge George Boldt found that the
Tribes' right to a "fair and equitable" share of the Columbia River Basin fishery meant
that the Tribes were entitled to catch up to fifty percent of all harvestable fish. 66
Prior to the 2008 Fish Accords, the treaty Tribes relied upon these reserved
rights to oppose the operation of the FCRPS. For example, in 2000, the Columbia River
Inter-Tribal Fish Commission (CRITFC) submitted comments regarding proposed
FCRPS operations, stating,
Since time immemorial the Columbia River and its tributaries
were viewed by the Columbia River Basin Tribes as "a great
table where all the Indians came to partake." More than a
63
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century after the Confederated Tribes of the Umatilla Indian
Reservation, the Confederated Tribes of the Warm Springs
Reservation of Oregon, the Confederated Tribes and Bands
of the Yakima Indian Nation, and the Nez Perce Tribe signed
the treaties which created their reservations, the Tribes'
place at the table has been subordinated to energy
production and other non-Indian water development. Today,
the Columbia River treaty Tribes struggle for a small fraction
of their reserved fishing rights. The treaties -- the supreme
law of the land under the United States Constitution -promised more. 67
As will be discussed in greater detail below, CRITFC, the Yakama, the Umatilla
and the Warm Springs Tribes have all entered into Columbia River Basin Fish Accords,
agreeing at least until 2018, to support the government's operations of the FCRPS. 68
The Nez Perce continue to oppose the operation of the FCRPS and remain involved in
the ESA litigation based on these treaty-reserved fishing rights. 69

C. The FCRPS Dams
Despite knowledge that the construction of dams on the Columbia and Snake
Rivers would negatively impact salmon and steelhead runs, and thus the federal
government's treaty obligations to the Native peoples along the rivers, Congress
authorized the Corps to build the first major dam, the Bonneville Lock and Dam, on the

Letter to NOAA Fisheries, Columbia River Inter-Tribal Fish Commission, Oct. 17, 2000, available at
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http://www.critfc.org/text/work.html (last visited Nov. 20, 2011).
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Columbia River in 1933. 70 Among the dam dissenters was Frank B. Lenzie, the Bureau
of Indian Affairs range supervisor in Spokane at the time. 71 Lenzie drafted and sent a
letter to the Commissioner of Indian Affairs expressing his concerns that the dams
would harm the Native Americans both economically and culturally. 72 Like other
dissenters, his concerns were largely ignored, and the dam construction rolled
forward. 73
By 1938, the Corps had completed construction on Bonneville's first spillway,
powerhouse and navigation lock. 74 The Bonneville Lock and Dam is the furthest
downstream of the major Columbia River dams, located approximately 145 river miles
from the mouth of the Columbia River. 75
The Corps next constructed the McNary Dam, which was dedicated by President
Dwight D. Eisenhower in 1954. 76 McNary Dam is located upstream from Bonneville, at
river mile 292. 77 Subsequently, the Corps constructed two additional dams on the
Columbia, between Bonneville and McNary. Located at river mile 191.5, The Dalles
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Dam began operations in 1957. 78 The Corps completed construction on the John Day
Dam, located at river mile 215.6, in 1971. 79
Along with the McNary Dam, the River and Harbor Act of 1945 authorized
construction of dams on the Lower Snake River, a major tributary of the Columbia
located in southeastern Washington, Oregon and Idaho. 80 In the Act, Congress did not
specify the location or number of dams to be built by the Corps, but rather authorized,
"the construction of such dams as are necessary, and open channel improvement for
the purposes of providing slack water navigation and irrigation ... "81
Over the course of the next 30 years, the Corps constructed four dams on the
Lower Snake River, placing the first, Ice Harbor Dam, in service in 1961. 82 The Corps
completed construction of Lower Monumental Dam, at river mile 41.6, less than 40
miles from Ice Harbor, in 1965. 83 In 1970, the Corps commissioned Little Goose Dam at
river mile 70.3. 84 The final major Lower Snake River water resources development
project, Lower Granite Dam, opened two years after the passage of the Endangered
Species Act (ESA) in 1975. 85 Lower Granite is located near the cities of Lewiston,
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Idaho and Clarkston, Washington at river mile 107.5. 86 The result of the construction of
Lower Granite was a major inland deepwater port in the city of Lewiston. 87
These dams represent those at the heart of the controversy. The Corps also
operates four additional dams that are a part of the FCRPS consultation, to include
Dworshak on the north fork of the Clearwater River in Idaho, and the Chief Joseph,
Albeni Falls and Libby Dams, all located on the upper Columbia River. In addition, BOR
operates two dams that are a part of the FCRPS consultation, the Grand Coulee and
Hungry Horse dams, which are also located on the upper Columbia River. 88
Currently, according to the Center for Columbia River History, the Columbia
River basin has more hydroelectric generation than any other river system in the
world. 89 The Center reports that the 259,000 square mile basin contains over 400 dams
with the capacity to generate more than 21 million killowatts of power. 90
Aside from the obvious impacts the dams have on fish passage, migration and
survival, there was another huge cost as well. The construction of the dams caused
huge areas of land to become inundated with water, many of which were tradtional
fishing grounds and burial sites of the Native tribes. 91 While the government promised
to replace these traditional fishing sites with other areas, which became known as inlieu fishing sites, the procurement and construction of these sites was oftentimes
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delayed, and frequently placed low on the federal government's list of priorities, creating
yet another hardship to the Native tribes and their traditional lifestyles along the rivers. 92

D. Federal Government Defendants: A Brief Look Inside the FCRPS
Agencies

Another important factor in the backdrop of the FCRPS controversy is the
multitude of federal agencies that have varying responsibilities with respect to the
FCRPS. USAGE and BOR operate and maintain the FCRPS, while BPA markets the
energy produced by the hydropower system. In addition, NOAA Fisheries has
responsibilities under the ESA, while the U.S. Department of Justice heads up the
FCRPS litigation. To paint a better picture of the complexities of the U.S. federal
involvement in this litigation, this part contains an introduction to the agencies involved.

i. USAGE, BOR, and BPA's role as action agencies
As previously discussed, USAGE and BOR are the federal agencies that operate
and maintain the hydropower projects at the heart of the FCRPS controversy, while
BPA markets the power generated from the projects throughout the Pacific Northwest.
USAGE is a multi-faceted federal agency with responsibilities ranging from
administering and enforcing Section 404 of the Clean Water Act, to operating and
maintaining over 600 dams nationwide. 93 As with most federal agencies, USAGE is
funded by Congressional appropriations and operates through Congressional
authorization. Likewise, USACE's position with respect to the operation of the FCRPS
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has consistently been, in a nutshell, so long as Congress continues to authorize and
appropriate funds for the operation and maintenance of the FCRPS, USACE will
continue to do so.
USACE is headquartered out of Washington, D.C. and has seven regional
divisions nationwide, along with district offices in each division. 94 The division offices
act like field headquarter offices, and supervise the district offices within their respective
divisions. 95 The Northwestern Division, located in Portland, Oregon oversees the
FCRPS litigation, and three district offices operate and maintain the FCRPS dams.
These are the Portland District, the Walla Walla District, and to a lesser extent, the
Seattle District. 96 USACE is a somewhat unique organization in that it is predominantly
staffed by civilian employees, but USACE as a whole, and each division and district
office, is led by U.S. Army officers.
The Bureau of Reclamation is a sub-agency of the Department of Interior and
was created by Congress in 1902. 97 SOR is the second largest hydropower producer in
the U.S., operating 58 power plants in the western U.S. 98 According to SOR, its mission
is "to manage, develop, and protect water and related resources in an environmentally
and economically sound manner in the interest of the American public." 99 SOR is
structured similarly to USACE, with headquarters in Washington, D.C. and five division
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offices throughout the western states. 100 Each regional office is headed by a regional
director. 101 Like USACE, BOR's Northwestern Regional Office oversees the FCRPS
litigation. Also like USACE, BOR's activities are funded and authorized by Congress.
Accordingly, BOR has taken the same stance as the USACE in the FCRPS litigation Congress has authorized and funded the construction, operation and maintenance of
the dams, not their removal - so BOR will also continue to operate its dams until
Congress tells them otherwise.
Because USACE and BOR are the federal agencies charged with operating the
dams, they are the agencies required to consult with NOAA Fisheries pursuant to the
ESA, making them the so-called action agencies. USACE and BOR are actual parties
to the Iitigation.
BPA, on the other hand, is not an actual party to the litigation. BPA, a quasifederal agency, is responsible for the marketing and distribution of the power produced
by the FCRPS dams. 102 As such, BPA is intimately involved in the operation of the
FCRPS dams. In fact, for example, it jointly develops annual operational plans for the
FCRPS with the USACE and BOR and is involved in the daily operations of the
FCRPS. 103
BPA is not a party to this litigation because of the Pacific Northwest Electric
Power Planning and Conservation Act (PNEPPCA). 104

The PNEPPCA delineates the

processes and procedures BPA must follow in selling power, acquiring resources,
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implementing energy conservation measures and setting rates for the sale and
energy. 105 In addition, the Act gives the U.S. Circuit Court of Appeals for the circuit in
which SPA is operating original jurisdiction for lawsuits arising under the provisions of
the Act. 106 Therefore, the U.S. District Court for the District of Oregon in which the
FCRPS litigation is filed, does not have jurisdiction over SPA, and SPA, likewise, is not
an actual party to the litigation. The legislative history of the Act indicates that Congress
felt original jurisdiction in the circuit courts would both expedite litigation against SPA
and provide greater consistency in interpretations of the Act. 107

ii.

NOAA Fisheries Role as the Consulting Agency

Under the Endangered Species Act (ESA), agencies whose actions may impact
species listed as threatened and/or endangered under the Act, must first consult with
either NOAA Fisheries and/or U.S. Fish and Wildlife Service (USFWS) before
undertaking those actions. 108 While the intricacies of ESA consultation are discussed in
the following section, an introduction to NOAA Fisheries is appropriate here.
NOAA Fisheries is the division of NOAA that Congress has charged with having
has expertise in offshore living marine resources and their habitat. 109 In addition,
through the ESA, Congress also made it the agency responsible for consulting with
federal action agencies regarding ocean-based ESA-listed threatened and/or
endangered species. Because the endangered salmon and steelhead species are
105
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anadromous, they are considered ocean-based and within NOAA Fisheries jurisdiction.
NOAA's role in the FCRPS litigation has been attempting to draft a Biological Opinion
pursuant to the ESA that is legally defensible and accepted by the Court. Thus far, and
as discussed in greater detail below, NOAA Fisheries has tried several different means
to that end, and has been largely unsuccessful.
iii. The Lawyers: Department of Justice and Then Some

The Department of Justice (DOJ) acts as the trial attorney for federal agencies
involved in litigation in federal district court. Likewise, they represent USAGE, BOR and
NOAA Fisheries in the FCRPS litigation. USAGE, BOR, BPA and NOAA Fisheries each
also have several agency staff attorneys that act as regional experts in the litigation and
provide division or district-specific advice to their respective agencies on day to day
operations and also provide litigation assistance to DOJ. This factor alone makes the
FCRPS litigation interesting, as oftentimes hearings at the courthouse are standing
room only, with trial lawyers for the litigants crowding the counsel tables and then some,
and the agency attorneys crammed into the jury box.
An additional layer of complexity exists as well. Namely, there is an inherent
conflict of interest when DOJ represents the federal government against tribal litigation
because of the trust relationship the federal government has with the tribes. 110 Simply
stated, the federal government holds property in trust for the tribes, meaning it has a
fiduciary obligation to do so in the best interests of the tribes. 111 When DOJ represents
the federal government against tribal claims, particularly those that are land or water
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based, DOJ cannot represent the federal government's best interests and a tribe's best
interests at the same time. DOJ, however, denies it is conflicted and relies on language
from the U.S. Supreme Court in Nevada v. United States. 112
In Nevada v. United States, the federal government attempted to increase a
tribe's previously adjudicated water rights by filing suit on behalf of the tribe against all
persons and organizations claiming water rights to the Orr Ditch reclamation project in
Nevada. 113 Holding that the federal government's claim was barred by res judicata, the
court stated in dicta, "it is simply unrealistic to suggest that the Government may not
perform its obligations to represent Indian tribes in litigation when Congress has obliged
it to represent other interests as well." 114 According to DOJ, this language evidenced
that there was no conflict of interest in these situations. 115 While this has been
contested and academically criticized, it remains DOJ's position to date. 116

E. The Endangered Species Act of 1973
Congress passed the Endangered Species Act (ESA) in 1973 to protect
endangered and threatened species as well as the habitat that is critical for the survival
of these species. 117 Through the ESA, Congress gave the Secretaries of the Interior
and Commerce (the "Secretary" or "Secretaries") authority to determine whether a
species was threatened or endangered, and if so, to list the species as such under the
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terms of the Act. 118 Under the ESA, the Secretaries are to consider five factors in
determining whether a species in endangered. Specifically, the Secretaries consider:
(A) the present or threatened destruction, modification, or
curtailment of its habitat or range;
(B) overutilization for commercial, recreational, scientific,
or educational purposes;
(C) disease or predation;
(D) the inadequacy of existing regulatory mechanisms; or
(E) other natural or manmade factors affecting its continued
existence. 119
A species is threatened if it is "likely to become endangered in the foreseeable
future." 120 Along with the endangered and threatened species designations, the ESA
requires the Secretaries to designate and similarly protect critical habitat of the listed
species. Critical habitat is defined as:
(i) the specific areas within the geographical area occupied
by the species, at the time it is listed in accordance with the
provisions of section 4 of this Act, on which are found those
physical or biological features
(I)
essential to the conservation of the species
and
(II)
which may require special management
considerations or protection; and
(ii) specific areas outside the geographical area occupied by
the species at the time it is listed in accordance with the
provisions of section 4 of this Act, upon a determination by
the Secretary that such areas are essential for the
conservation of the species. 121
Significantly, particularly in the context of the Federal Columbia River Power
System, Sec. 7 of the ESA prohibits federal agencies from authorizing, funding, or
carrying out any action that would jeopardize a listed species or destroy or adversely
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modify its "critical habitat." 122 The Act, and its implementing regulations, establishes a
process of consultation that federal agencies must undertake with the Secretary of
Commerce and/or Interior regarding proposed federal actions. This process, meant to
assist federal agencies in meeting the requirements of the Act, is a prominent feature of
the FCRPS litigation and subsequent Columbia River Basin Fish Accords.
The federal action agency must consult with NOAA Fisheries and/or USFWS if it
proposes an action that may affect an ESA-listed endangered or threatened species. 123
The process usually begins with an optional informal consultation. 124 The informal
consultation process includes all communication between the action agency and the
Service and is meant to assist the action agency and the Service in determining
whether formal consultation is required. 125 During this process, the action agency may
determine that its proposed action is not likely to adversely affect a listed species or
adversely modify critical habitat. If the Service(s) agrees with this conclusion, the
consultation process is complete and the action agency can proceed with its proposed
action. 126
Further, the Service(s) may suggest alternatives or modifications to the proposed
action during informal consultation that will assist the action agency in meetings its
obligations under the ESA. 127 If the proposed alternatives or modifications will change
the nature of the proposed action so that it will no longer adversely affect a listed
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species or adversely modify critical habitat, the action agency can proceed without any
further consultation. 128
If the action agency determines that an action may affect listed species or critical
habitat, formal consultation is generally required. 129 There are two exceptions to the

° First, if the action agency concluded in a

requirements for formal consultation. 13

Biological Assessment (BA) pursuant to 50 C.F.R. 402.12 that the proposed action is
not likely to adversely affect listed species or critical habitat, and the Secretary concurs
in writing, no formal consultation is necessary. 131 Similarly, if the action agency
determined through informal consultation that the proposed action is not likely to
adversely affect listed species or critical habitat, and again, the Secretary concurs, no
formal consultation is necessary .132 The second exception is if the Service issued a
preliminary Biological Opinion (BiOp) and then adopts it as the final BiOp, consultation
is complete. 133
If neither of these exceptions are met, the action agency generally proceeds with
the preparation of a BA, if it has not already done so. 134 A BA "refers to the information
prepared by or under the direction of the Federal agency concerning listed and
proposed species and designated and proposed critical habitat that may be present in
the action area and the evaluation potential effects of the action on such species and
habitat." 135
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If the BA determines that the proposed action is likely to adversely affect a listed
species and/or adversely modify critical habitat, the action agency must initiate formal
consultation with the Service(s). 136 Formal consultation involves the exchange of
information about the proposed project, the action area and the listed species present in
the area. 137 In most cases, formal consultation is supposed to take 90 days. 138 After
the 90 days, the Service(s) has 45 days to issue a Biological Opinion (BiOp). 139
The BiOp outlines the Service(s)' determination as to whether the proposed
action will jeopardize the continued existence of a listed species or adversely modify
critical habitat. According to the regulations to "jeopardize the continued existence"
means to engage in an action that reasonably would be expected, directly or indirectly,
to reduce appreciably the likelihood of both the survival and recovery of a listed species
in the wild by reducing the reproduction, numbers, or distribution of that species." 140
If the Service(s) determines that the proposed action is likely to jeopardize the
continued existence of a species, the BiOp will contain reasonable and prudent
alternatives (RPA's). 141 These RPA's must be consistent with the purpose of the
proposed project and the legal authority of the action agency, be economically and
technically feasible, and avoid jeopardy or adverse modification of critical habitat. 142
If the Service(s) determines that the proposed action may adversely affect listed
species, but not jeopardize the continued existence of the species, the Service(s) issues
136
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an incidental take statement with the BiOp. 143 The incidental take statement allows the
action agency to proceed with the project and allows some "take" or the listed species.
As its name implies, this "take" must be incident to the federal project, and not its
purpose. 144 Included in the incidental take statement are limits as to the amount or
extent of take the agency is allowed, along with reasonable and prudent measures
(RPM's) that the agency can adopt to minimize the take involved in the project. 145
Upon receipt of a BiOp, the action agency has to make decisions regarding how
it will proceed. In the case of an adverse affects BiOp, the agency can adopt the RPM's
and move forward with the project. If the BiOp resulted in a jeopardy opinion, the
agency can do several things. The agency can adopt and implement one of the
reasonable and prudent alternatives; modify the proposed project and re-enter
consultation with the Service(s); walk away from the project; proceed with the project; or
apply for an exemption from the ESA. 146 The agency must then inform the Service(s) of
its final decision on the BiOp. 147
If the agency wishes to apply for an exemption, it must request one from the
Endangered Species Act Committee. 148 The Committee, known as the "God Squad",
consists of the Secretaries of Agriculture, Army, and the Interior; the Chairman of the
Council of Economic Advisors; the Administrators of the EPA and the National Oceanic
and Atmospheric Administration; and a Presidential appointment to represent each of
143
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the states affected by a particular application. If five of the seven members make the
following findings, the Committee can grant an exemption if:
(i) there are no reasonable and prudent alternatives to the
agency action;
(ii) the benefits of such action clearly outweigh the benefits of
alternative courses of action consistent with conserving the
species or its critical habitat, and such action is in the public
interest;
(iii) the action is of regional or national significance; and
(iv) neither the Federal agency concerned nor the exemption
applicant made any irreversible or irretrievable commitment
of resources [in furtherance of the barred agency action]. 149
The God Squad exemption process has been rarely used. Only six applications
for exemptions have been made to the God Squad, resulting in only two exemptions.
The first concerned the whooping crane and was granted in January of 1979. 150 The
God Squad granted the only other exemption in 1992 regarding the Northern Spotted
Owl. 151 Due to the infrequency of the exemptions, and the difficulty in obtaining one,
federal agencies' do not often believe applying for an exemption is a real option, except
in incredibly rare and unique circumstances.

F.

The Early 1990's: The Listing of the Columbia and Snake River
Salmon and Steelhead

Since Congress passed the ESA in 1978, a total of thirteen Snake and Columbia
River salmon and steelhead species have been listed as threatened or endangered.
The first listing was the Snake River Sockeye in November 1991(endangered), followed
closely by the listing of the Snake River fall Chinook and combined spring/summer
16 U.S.C. Sec. 1536 (h)(l).
Eric Yuknis, Would a "God Squad" Exemption Under the Endangered Species Act Solve the California
Water Crisis?, 38 B.C. Envtl. Aff. L. Rev. 567 (2011), http://lawdigitalcommons.bc.edu/ealr/vol38/
iss2/15 at fn 90.
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Chinook in April of 1992 (threatened). 152 Five years later, in August of 1997, the
Service(s) listed Upper Columbia River Steelhead (endangered) and the Snake River
Basin Steelhead (threatened). 153 Finally, in March of 1999, the Service(s) listed the
Lower Columbia River Chinook (threatened), the Upper Willamette River Chinook
(threatened), the Upper Columbia River Chinook (endangered), the Columbia River
Chum Salmon (threatened), the Lower Columbia River Steelhead (threatened), the
Upper Willamette River Steelhead (threatened) and the Middle Columbia River
Steelhead (threatened). 154
These listed species are anadromous, meaning they are born in freshwater
habitats in the Columbia River Basin before swimming down river to coastal estuaries,
and then swimming further out to the ocean to complete their growth cycles. 155 Once
they are fully grown, they fight their way back upriver to the very freshwater habitats
where they were born, spawn and then die. 156 The construction of the dams in the
Columbia River Basin interferes with this unique life-cycle. The dams both impede
juvenile salmon's ability to swim downriver to the estuaries and ocean to grow, and also
impede adult salmon's journey back to their spawning grounds. Likewise, the ESAlisting of these species not only gave the federal government authority and jurisdiction
to protect them, it also gave citizens with Constitutional standing the ability to sue the
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federal government to enforce the provisions of the ESA, triggering two decades worth
of litigation and controversy centered on these salmon and steelhead species.

G. The Controversy Begins: the 1992 - 2008 Litigation

The FCRPS litigation commenced in 1992 and continues to this day. The
litigation has evolved throughout its history, from the courts establishing jurisdictional
issues early on, to the diverse multitude of plaintiffs who have entered the litigation at
different stages and who have challenged the federal governments' actions from
seemingly every angle. Likewise, this section discusses the varying stages of this
complex controversy from 1992-2008.

a.

The Early Years: the 1992-1995 Lawsuits

After the ESA listing of the salmon and steelhead species, BPA was forced into
action. BPA drafted its first Biological Assessment pursuant to the ESA and published
its first Record of Decision (ROD) in 1992. BPA's actions were quickly met with
litigation, but the early plaintiffs were forced out of court due to procedural issues.
Finally, however, by the mid-1990's, plaintiffs began to catch on to whom they could sue
in what courts and regarding what ESA-based issues.

i.

BPA's Early Response to the Listings
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In response to these listing, the BPA, prepared a Biological Assessment pursuant
to the ESA regarding dam operation. 157 BPA concluded that its operations of the dams
did not jeopardize the existence of a listed species. 158 In conjunction with the BA, BPA
also issued a Water Management Record of Decision (ROD). The ROD outlined ways
in which BPA proposed to change dam operations to improve conditions for the listed
salmon and steelhead species. 159 Specifically, the BPA determined that increasing
voluntary spill and increasing river flows would improve the lifecycle of salmon in the
Columbia River Basin.
The theory behind these changes highlights the issues the presence of the dams
cause for migrating salmon. Because they are large, run-of-the-river dams that span
the entire width of the rivers, there is no easy way for salmon to get around them.
Rather, juvenile salmon must go through them or over them on their way out to the
ocean. 160 If the juvenile salmon must pass through the dams, that means they also
must pass through the electricity making turbines, which can be harmful to these young
fish.161

The other option for juvenile fish passage at the dams is increasing voluntary
spill, an option that BPA first published in its 1992 ROD. The dams operate in such a
manner that at any given point in time, water is diverted from the turbines and spilled
over the top of the dam. Historically, pre-ESA litigation, the federal defendants spilled
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water over the dams when the dam capacity was at its maximum or when the water was
not needed to be sent through the turbines to produce electricity because the current
and near-future power demands were met. Starting with its 1992 ROD, BPA recognized
that during times of spill, juvenile salmon were more likely to go over the dam with the
spill, rather than through the turbines, increasing their survival rate. 162
BPA also introduced the concept of increasing flows in the basin to aid fish in
their migration in the 1992 ROD. This concept addresses the other impediments the
dams created for salmon. Namely, the dams significantly decreased river flow, causing
warmer waters that increased both disease and predation. 163 Theoretically, increasing
flow would both cool down river temperatures and aid the salmon in migrating more
quickly to better avoid predation. 164

ii. BPA's U.S. Ninth Circuit Court of Appeals Original Jurisdiction Decision
BPA's proposed changes in operation coupled with its no jeopardy analysis in the
BA was quickly met with litigation. 165 On August 4, 1992, several environmental and
fishery groups sued the federal government, alleging that it did not engage in adequate
and comprehensive consultation as required by Section 7 of the ESA. 166 Further, the
plaintiffs alleged that due to the presence and operation of the dams, spring and
summer Chinook counts fell from over 1.5 million to 9,674 in the years between 1980
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and 1990. 167 In addition, the Snake River fall Chinook counts were down to 78 in 1990
and 318 in 1991. 168
The events that followed this initial lawsuit foreshadowed the complicated and
very long road ahead. Numerous FCRPS power users intervened as defendants and
filed cross claims against the federal defendants. 169 The cross claims included
allegations that the federal government violated the ESA and the Administrative
Procedures Act. At the heart of the claims was the fear that the proposed changes to
dam operations would substantially increase power rates in the Pacific Northwest. 170
BPA filed a motion to dismiss the action against it, citing the federal district court's lack
of jurisdiction under the Northwest Power Act, which essentially gives the U.S. Court of
Appeals for the Ninth Circuit original jurisdiction on claims versus BPA. 171 Both the
district court and the appellate court agreed and dismissed the lawsuit. 172

iii. The Power Users Enter Center Stage
The next lawsuit in the saga originated from what now may seem unlikely
sources: power and agricultural interests. 173 Several claims were at play in this
litigation, including plaintiffs' allegations that the federal government failed to take into
account hatchery, habitat and harvest of the listed species in violation of the ESA.
Additionally, plaintiffs alleged that the federal government was acting in violation of the
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ESA by allowing members of the Nez Perce tribe to take salmon through their traditional
fishing practices. 174 Using the ESA as a weapon against tribes is a common practice,
making the ESA a double-edged sword for tribes, as they too use it as a weapon
against the federal government in later cases discussed below.
The Nez Perce moved the court to allow them to file an amicus curiae brief to
outline their position. The Nez Perce successfully persuaded the Court that it was a
necessary party but immune from suit due to its status as a separate sovereign. 175
Additionally, the Nez Perce argued that the plaintiffs did not have standing to bring the
claim. The tribe was successful in both arguments at the district court and appellate
court levels. 176

iv.

1993 - 1994: Lawsuits from all Angles and Anglers

In the meantime, the federal agencies were scrambling to comply with not just
their ESA obligations, but also their National Environmental Policy Act (NEPA)
obligations. 177 In January of 1992 the Corps had issued the Columbia River Salmon
Flow Measures 1992 Options Analysis/Environmental Impact Statement (QA/EIS). This
NEPA analysis focused predominantly on the flow issues and did not evaluate
eliminating or changing the juvenile fish transportation project. 178 The juvenile fish
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transportation system involves the Corps barging or moving juvenile salmon
downstream via truck to speed their migration to the ocean. 179
In March of 1993, the Corps issued an Interim Columbia and Snake River Flow
Improvement Measures for Salmon Supplemental Environmental Impact Statement
(SEIS-1993) which incorporated the QA/EIS by reference. 180 Again, the SEIS-1993 did
not address the issue of transportation. However, because transporting the fish
constitutes a take 181 under the ESA, the Corps must have an ESA Section 10 Incidental
Take Permit from NOAA Fisheries for these operations. 182 Likewise, the Corps applied
for a Section 10 permit in January of 1993. 183 On April 14, 1994 NOAA Fisheries issued
the permit that authorized transportation from March 25, 1993 through December 31,
1993. 184
In February of 1993, the Corps and BPA issued an Operations Plan to cover the
time period of April 1993 through January of 1994. 185 Prior to issuing the Operations
Plan, the Corps consulted with NOAA Fisheries pursuant to the ESA. 186 NOAA
Fisheries first planned to issue a jeopardy BiOp in response to the Corps consultation,
but instead issued a no jeopardy opinion. 187 This decision, published May 26, 1993,
was based on both improved forecasts for natural spring and summer flow, along with a
119
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letter agreement from the Corps and BPA that it would adopt NOAA Fisheries flow
augmentation plan to increase flow in the river system to avoid a jeopardy opinion. 188
Several months later, on July 26, 1993 BPA issued a ROD on Water
Management Actions (1993 ROD) in the Columbia River that included measures for
salmon such as flow augmentation, increased spill, predator control, increased law
enforcement, fish passage, transportation, monitoring and research. The ROD was in
line with NOAA Fisheries' May 26, 1993 no jeopardy BiOp.
This series of actions by the federal government began a new round of litigation.
The National Resource Information Center, Inc.; the Oregon Natural Resources Council,
Inc.; the Sierra Club; the Confederated Tribes and Bands of the Yakima Indian Nation;
and American Rivers (collectively "NRIC") filed the first of three new lawsuits in April of
1993 against both NOAA Fisheries and the Corps. 189 NRIC alleged that (1) NOAA
Fisheries violated the ESA by issuing the Corps an ESA Section 10 permit for the
transportation of fish; (2) the Corps violated NEPA in its 1993 Interim Columbia and
Snake River Flow Improvement Measures for Salmon Final Supplemental
Environmental Impact Statement (1993-SEIS) by failing to address its juvenile fish
transportation program in this document because it was a "connected action"; and (3)
NOAA Fisheries violated NEPA in the Environmental Assessment it prepared for the
issuance of the Corps' Section 10 permit. 190
In what developed over the next twenty years as standard operating procedure in
the FCRPS litigation, other parties jumped right into the litigation. The Idaho
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Generating Cooperative (PNGC), the Public Power Council (PPC) and the Aluminum
Company of America and other direct service industries (DSls) intervened as
defendants. 191
In December of 1993 the district court issued two separate opinions. In the first,
the district court granted summary judgment for the defendants on both the ESA and
NEPA claims against NOAA Fisheries. 192 In the second, the district court granted
summary judgment against the Corps for NRIC on its NEPA claim. 193 The district court
agreed with NRIC that the fish transportation program should have been addressed in
the 1993-SEIS because it was a "connected action" to the flow improvement plans that
were analyzed in the 1993-SEIS. 194 NEPA requires all issues within the "scope" of an
EIS be addressed in the EIS to avoid the possibility that agencies analyze connected
actions separately to minimize their environmental impacts. 195
As the Court noted, agencies have "considerable discretion" in defining the scope
of an EIS, but must consider more than one action in an EIS if they are "connected
actions," "cumulative actions," or "similar actions." 196 Per the regulations implementing
NEPA, "connected actions" are those which:
(i) Automatically trigger other actions which
may require environmental impact
statements, or
(ii) Cannot or will not proceed unless other
actions are taken previously or simultaneously, or
(iii) are interdependent parts of a larger action and
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depend on the larger action for justification. 197
Based on this definition and Ninth Circuit precedent, the Court concluded that the
flow improvements dealt with in the SEIS and juvenile fish transportation programs were
not "links in the same bit of chain" and that "each could exist without the other, although
each would benefit from the other's presence." 198 Likewise, the Ninth Circuit reversed
the district court's summary judgment order against the Corps. 199
The Court next evaluated NRIC's contention that NOAA Fisheries violated the
ESA by issuing the Corps a Section 10 permit for its juvenile fish transportation
program. The Court quickly resolved this matter by determining that NRIC's claim was
moot. 200 The Court noted that the Section 10 permit that NRIC complains of was
regarding an agency action that began and ended in 1993, and the Corps was currently
operating the juvenile fish transportation program under a new, 1994 Section 10 permit
issued by NOAA Fisheries. 201 Thus, NRIC could not obtain any relief for the 1993
permit and the Court remanded the case to the district court with instructions to vacate
its previous order. 202
In September of 1993, Idaho Department of Fish and Game sued NOAA
Fisheries, the Corps and BOR in federal district court alleging that NOAA Fisheries'
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1993 BiOp violated the ESA by not ensuring that the 1993 Operations Plan would not
jeopardize the continued existence of the listed salmon. 203
While overtly citing that the BiOp failed to take a hard look at the real potential of
salmon extinction, many, including Bill Crampton of the Columbia River Bulletin, have
speculated that the more covert reason Idaho filed suit was that it was attempting to get
the federal government to adopt a plan it had concocted known as the Idaho Plan. 204
The Idaho Plan called for seasonal drawdowns of the reservoirs to increase flows
through the rivers, allowing juvenile salmon greater opportunity to make it to the
ocean. 205 It has been further speculated that these drawdowns would eliminate the
need for water from Idaho irrigators to otherwise increase the river flows. 206
After Idaho filed this lawsuit, the sparks again began to fly. The State of Oregon
intervened as a plaintiff, while the Aluminum Company of America, a group of other
direct service industries (DSls), the Pacific Northwest Generating Cooperative (PNGC)
and the Public Power Council (PPC) intervened as defendants. 207 In addition, the DSls
filed cross-claims against the federal defendants and a third-party claim against BPA. 208
The DSls, PNGC and PPC agreed with NOAA Fisheries' no jeopardy opinion, but did
not agree with what they considered an overly strict two step approach, discussed in
greater detail below, that NOAA Fisheries took in getting to that determination.
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In March of 1994, the district court granted summary judgment for Idaho, holding
that NOAA Fisheries BiOp was arbitrary and capricious because NOAA Fisheries failed
to give an adequate explanation for some assumptions it relied upon in making its no
jeopardy determination. 209 In a scolding-like tone, the Court stated, "[T]he process is
seriously, 'significantly,' flawed because it is too heavily geared towards a status quo
that has allowed all forms of river activity to proceed in a deficit situation-that is relatively
small
steps, minor improvements and adjustments-when the situation literally cries out for a
major overhaul." 210 Thus, the district court remanded the case to the agencies with
instructions to reinitiate consultation. 211
By this point in time, however, NOAA Fisheries 1993 BiOp was set to expire in
twelve days. Accordingly, on April 8, 1994 the federal defendants requested that the
Court allow them to reinitiate consultation on NOAA Fisheries' 1994-1998 BiOp which
had been drafted during the pendency of this lawsuit. 212 The federal defendants made
this request because they conceded that the errors the district court had found in the
1993 BiOp had been carried over to the 1994-1998 BiOp. 213 The district court granted
this request and the DSls and PNGC appealed to the U.S. Court of Appeals for the
Ninth Circuit (Ninth Circuit). 214
On appeal, the DSls and PNGC took particular issue with a two-step process
NOAA Fisheries had used to determine whether the proposed actions would jeopardize
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the continued existence of the salmon. 215 Specifically, NOAA Fisheries analyzed two
points in its process. First, it looked to whether the 1993 Operations Plan would reduce
salmon mortality relative to a baseline period of 1986-1990. 216 Second, NOAA
Fisheries looked to whether the 1993 Operations Plan, along with all other proposed
actions affecting the salmon were reasonably likely to reduce salmon mortality over the
long term such that populations would stabilize. 217 The other proposed actions included
harvest limits, hatchery releases and habitat modifications. 218
The Ninth Circuit never looked at the merits of this argument, deciding instead
that the appellants' claims were moot because the 1993 BiOp had already expired by
this time and had been superseded by NOAA Fisheries' newest works, Biological
Opinion: Reinitiation of Consultation on 1994-1998 Operation of Federal Columbia
River Power System and Juvenile Transportation Program in 1995 and Future Years
(1994-1998 BiOp). 219 Further, the court noted that the action agencies issued new
RODs in March of 1995 based on the 1994-1998 BiOp, concluding quite cleverly, "the
challenged actions are now water over the spillway, as it were." 220
Nearly contemporaneously, in October of 1993, the same group of DSls led
again by Aluminum Company of America, filed suit against BPA in the U.S. Court of
Ninth Circuit alleging that BPA acted arbitrarily and capriciously in concluding in its 1993
ROD that it would implement flow augmentation measures to benefit juvenile salmon
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runs. 221 The DSls claimed that BPA's action regarding augmented flow constituted
violations of the ESA, NEPA and the Pacific Northwest Electric Power Planning and
Conservation Act, 16 U.S.C. Sec 837, et seq. 222
The DSls were unsuccessful in their claims against BPA as well because,
according to the Ninth Circuit, their claims against BPA were also moot. 223 Specifically,
the Court held that the 1993 flow augmentations that the DSls were complaining about
had already occurred, that BPA's 1993 ROD had expired and that BPA was now
operating under a newly published 1994-1998 ROD. 224 Further, the Court stated that
BPA's 1993 ROD was based on NOAA Fisheries 1993 BiOp which had been
superseded by NOAA Fisheries 1994-1998 BiOp. 225 Additionally, the Court noted that if
the DSls had objections to either NOAA Fisheries 1994-1998 BiOp or BPA's 1994-1998
ROD, it had the same opportunity to obtain judicial review. 226
Environmental and fisheries organizations did not sit this round out. In August of
1994, American Rivers and seven other non-profit organizations filed suit against the
Corps, BOR and NOAA Fisheries in federal district court alleging that the 1994-1998
BiOp violated the Sec. 7 of the ESA by relying on transportation of juvenile salmon to
determine that the proposed 1994-1998 operations did not likely jeopardize the
continued existence of the listed salmon. 227
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Procedurally, American Rivers fared about as well as the DSls did at this stage.
This lawsuit was pending at the same time as the OSI lawsuit and the federal
government took a similar approach, moving for a stay of proceedings to reinitiate
consultation in October of 1994. 228 The next month, American Rivers moved for
summary judgment. 229 However, the district court granted the federal defendants
motion for stay of proceedings until February 1, 1995. 230 After the March 2, 1995 BiOp
was issued and the federal action agencies adopted the BiOp, the federal defendants
filed a cross motion for summary judgment, alleging in part that American Rivers' claims
were now moot based on the issuance of the 1995 BiOp. 231 However, the district court
did grant the federal defendants motion for summary judgment, and American Rivers
appealed to the Ninth Circuit. 232
In this appeal, the Ninth Circuit characterized the issues into two distinct
questions. 233 The first question was whether American Rivers' challenge to the 19941998 BiOp was now moot because of NOAA Fisheries' issuance of the 1995 BiOp. 234
The second question was whether American Rivers was precluded from challenging the
1995 BiOp because they failed to file a timely 60-day notice of intent to sue before
initiating the action at hand. 235

22s
229

230
231
232
233
234

Id.
Id.
Id.
Id.
Id.
Id.
Id.

235

Id. Section ll(g) of the ESA allows citizen suits against federal agencies to enforce the provisions of
the Act. However, Section ll(g) also requires that the citizens give the agency 60 days written notice of
intent to file a citizen's suit. This provision has been judicially determined to be jurisdictional. Id, citing
Save the Yaak Comm. V. Block, 840 F. 2d 714, 721 (9th Cir. 1998).

45

American Rivers alleged, however, that they did file a proper 60-day notice of
intent to sue as required under the ESA, which should render their claims not moot.
According to the Court, however, while American Rivers did file a 60-day notice of
intent, they never filed a new lawsuit. 236 Instead they relied upon this lawsuit to mount
challenges to the 1995 BiOp because it contained the same legal errors as the 19941998 BiOp. 237 The Court disagreed, holding that the entire case was moot and
remanding it to the district court to vacate the judgment and dismiss the case for
mootness and improper 60 day notice. 238
While the federal government predominantly prevailed in these early lawsuits, the
victories were largely based on process rather than substance and will prove to be
empty victories over the course of the next two decades. In the first of this round of
lawsuits, NRIC v. NOAA Fisheries the Ninth Circuit set the stage for what was to come
for the various interested parties. The Court began its opinion by stating,
While the FCRPS had been an abundant source of inexpensive
electricity to the region, it has also had drastic environmental
impacts. 'It is generally accepted that the Basin's hydropower
system is a major factor in the decline of some salmon and
steelhead runs to a point of near extinction.' The dams kill some
fish as a result of "blockage and inundation of habitat, turbinerelated mortality of juvenile fish, increased delay of juvenile
migration through the Snake and Columbia Rivers, increased
predation on juvenile salmon in reservoirs, and increased delay of
adults on their way to spawning grounds." 239
Thus, early on in this controversy, the Ninth Circuit essentially accepts as fact
that the dams are injurious to the ESA-listed salmon and steelhead species. This
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acceptance sets the backdrop for the next fifteen years of litigation. However, the tides
would not turn for several more years and several more rounds of litigation.

b. 1995-1998: The "Jeopardy" Years
The next installation of litigation began in June of 1995 following the issuance of
the 1995 BiOp and corresponding RODs, and culminated four years later in 1999. 240
This time, the DSls took a different approach to challenging the BiOp, filing suit against
BPA in the Ninth Circuit claiming that BPA should have conducted an independent
analysis of the issues involved in the 1995 BiOp before adopting it. 241 In addition, the
DSls claimed that BPA failed to balance economic interests in light of the Northwest
Power Act, which directs BPA to "assure the Pacific Northwest of an adequate, efficient,
economical, and reliable power supply," 242 that BPA failed to meet its obligations under
NEPA by not preparing an EIS and attacked NOAA Fisheries' actions in issuing the
1995 BiOp. 243 The former two claims are discussed in greater detail below. The Ninth
Circuit summarily dismissed the latter claim against NOAA Fisheries as NOAA Fisheries
was not a party to this action. 244
Before delving into the intricacies of the DSls' new attack, it is imperative to
understand the nuances of NOAA Fisheries' 1995 BiOp. NOAA Fisheries' 1995 BiOp
took a new approach to the problem of listed salmon and the FCRPS. 245 This time,
NOAA Fisheries and U.S. Fish & Wildlife Service both issued separate jeopardy
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opinions. However, they worked with the federal action agencies to develop reasonable
and prudent alternatives (RPAs) to modify the operation of the FCRPS so that the
federal action agencies could avoid jeopardy. 246
The RPAs consisted of measures such as augmented flows, reduced or modified
power generation, modifications in reservoir levels and juvenile fish transportation. 247
The 1995 BiOp also provided for a more strategic approach for managing the FCRPS in
conjunction with the listed fish, including both a "spread the risk" approach and an
"adaptive management" approach. 248
The "spread the risk" approach was characterized by using predominantly two
methods: juvenile fish transportation and in flow migration through increased voluntary
spill and flow levels. 249 These methods were meant to spread the risk for juvenile
salmon migration over the course of the next several years until 1999 when it was
hoped that more scientific evidence would exist to show which approach was more
appropriate in light of all of the competing interests on the Columbia and Snake
Rivers. 250 Both methods would come with a huge price tag, so getting the science down
was imperative, according to NOAA Fisheries plan. 251 NOAA Fisheries proposed to
manage this process through adaptive management, in other words, changing
operations based on what they federal agencies believed was the reality of the rivers. 252
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The Ninth Circuit approached the DSls claim that BPA should have undertaken
an independent analysis prior to adopting the 1995 BiOp by exploring earlier Ninth
Circuit case law under the ESA regarding no jeopardy BiOps. 253 Specifically, the Ninth
Circuit stated that in regards to a no jeopardy BiOp "an action agency may not escape
its obligations under the Endangered Species Act by simply rubber stamping the
consulting agency's analysis" 254 it also must not undertake an independent review in the
absence of new evidence. 255
According to the Ninth Circuit, however, a different analysis was applicable in the
situation of a jeopardy opinion. 256 Rather, the Ninth Circuit determined, the U.S.
Supreme Court's starch warning of an agency ignoring a jeopardy BiOp should control
the analysis. 257 Accordingly, the Ninth Circuit looked to the U.S. Supreme Court's
decision in Bennet v. Spear2 58 in which the Court stated that an action agency, "runs a
substantial risk it its (inexpert) reasons turn out to be wrong ... for 'any persona'
[including an agency employee] who knowingly 'takes' an endangered or threatened
species is subject to substantial civil and criminal penalties, including imprisonment. 259
Thus, the Ninth Circuit rejected DSls' invitation to scrutinize BPA's adoption of NOAA
Fisheries' 1995 BiOp absent any new evidence or information. 260
The Ninth Circuit similarly rejected the DSls claim that BPA failed to meet its
obligations under the Northwest Power Act to provide efficient, economical, and reliable
253
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power to the Pacific Northwest. 261 According to the Ninth Circuit, this argument ignores
the ESA's directive that a federal agency insure that any action it takes is not likely to
jeopardize the existence of a listed species. 262
Finally, the Ninth Circuit rejected the DSls' allegation that BPA violated NEPA by
failing to issue a final EIS before the 1995 ROD. 263 In similar reasoning to its previous
decision regarding mootness, the Ninth Circuit denies this claim on the same
grounds. 264 In 2000, the U.S. Supreme Court denied Aluminum Co.'s writ of certiorari,
finalizing the opinion of the Ninth Circuit. 265

c. 2000-2008: Enter Judge Redden and the Treaty Tribes
On December 21, 2000, NOAA Fisheries issued its next BiOp on FCRPS
operation. Initially a jeopardy opinion, NOAA Fisheries devised RPAs aimed at helping
the federal defendants avoid jeopardy. 266 Led by National Wildlife Federation, sixteen
environmental organizations filed suit alleging that the RPA and the corresponding
incidental take statement were arbitrary and capricious in violation of the Administrative
Procedures Act, therefore in violation of ESA, Sec. 7 consultation requirements. 267
Once again highlighting the complexities of this litigation are the numerous amici
and intervenors at the table. The plaintiffs were joined by amici the State of Oregon,
Nez Perce Tribe, Confederated Tribes and Bands of the Yakima Indian Nation,
Confederated Tribes of the Umatilla Indian Reservation, and Confederated Tribes of the
261
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Warm Springs Reservation of Oregon (collectively referred to by the court as the "Treaty
Tribes"). 268 It is important to note that in the Treaty Tribes became intimately involved in
the litigation at this point in time, vehemently arguing both through amicus briefs and
oral arguments at which the Court clearly allowed them party-status, against the actions
of the federal government. 269
The federal defendants did not have to go at it alone, either, and were joined by
intervenors the State of Idaho; and Northwest Irrigation Utilities, Public Power Council,
and amicus Pacific Northwest Generating Cooperative (collectively "Utilities");
Washington State Farm Bureau, Franklin County Farm Bureau, and Grant County Farm
Bureau (collectively "farm bureaus"); and Inland Ports & Navigation Group. 270 In
addition, the federal defendants were joined by amici the States of Washington and
Montana. 271
While several issues were before the Court, Judge Redden narrowed the issues
to a single, threshold issue. Specifically, the issue was whether the 2000 BiOp relied
on improper factors in reaching its "no jeopardy opinion" and was therefore arbitrary and
capricious in violation of Sec. 7 of the ESA, as plaintiffs alleged. 272 In the action, the
plaintiffs sought an injunction against the federal defendants ordering NOAA to withdraw
the 2000 BiOp and reinitiate consultation with the action agencies.
NOAA Fisheries' 2000 BiOp initially concluded that eight salmon ecologically
significant units (esu) would be jeopardized by the continued operation of the
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FCRPS. 273 In addition, NOAA Fisheries initially concluded that the continued operation
of the FCRPS would also adversely modify the designated critical habitat of these
species. 274 However, NOAA Fisheries proposed an RPA that, in its opinion, would
insure that the federal action agencies avoided jeopardy. 275
The RPA included several measures, with both short and long term actions to
modify hydro operations, short and long term mitigation activities to improve habitat,
hatchery and harvest (the three "Hs"). 276 In addition, the RPA included 3, 5 and 7 year
"check-ins" on research, monitoring and evaluation of the effectiveness of the RPA. 277
One major issue with the BiOp and the RPA is that NOAA Fisheries admittedly
drew its conclusion that the RPA would insure the federal agencies avoid jeopardy by
analyzing it in context with other regional salmon plans, including the Basinwide Salmon
Recovery Strategy (BSRS). 278 The BSRS is a regional salmon recovery strategy that
consisted of a number of region and basinwide actions by non-federal, state, regional,
tribal and private parties. These actions were aimed at improving conditions and use of
the three "Hs", and were predominantly off-site of the FCRPS. 279
According to NOAA Fisheries, the off-site improvements to spawning and rearing
habitat contained in the BSRS were necessary to improve the life cycle of the listed
salmon species. Specifically, NOAA Fisheries concluded that "the greatest opportunity
to improve species survival is the first or second year of their life cycle ... Thus the
analysis shows that improvements to spawning and rearing habitat in the tributaries and
273
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estuary are most likely to achieve the biological requirements for survival and
recovery." 280 Therefore, NOAA Fisheries felt that the BSRS, in conjunction with the
RPA was enough for the operation of the FCRPS to avoid jeopardy to the listed
species. 281 Like other elements of the RPA, the off-site mitigation measures of the
BSRS had 3, 5 and 8 year check-ins to gage their success, or lack thereof. 282
Finally, in determining the survival likelihood of the Columbia and Snake River
listed salmon, NOAA Fisheries used an absolute extinction standard in the 2000
BiOp. 283 An absolute extinction standard means just as it sounds, if one member of the
species returns to its spawning grounds, the species has survived.2 84 According to this
standard, NOAA Fisheries concluded that five species would not likely go extinct within
the next 24 years even without implementation of the RPA, five other species would
likely need some hatchery fish to bolster their populations for survival, and that the
survival of two other species could not be determined with the data available at the
time.285
Plaintiffs, the Treaty Tribes and the State of Oregon raised four issues in the
lawsuit. 286 First, they claimed that the 2000 BiOp's no jeopardy conclusion was invalid
because it relied on improper factors. 287 Second, they claimed that the 2000 BiOp did
not rationally connect NOAA Fisheries' no jeopardy conclusion with available
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information. 288 Third, they claimed that the Incidental Take Statement failed to account
for previous incidental take. 289 Finally, they claimed that the 2000 BiOp failed to insure
that the RPA will not jeopardize Snake River salmon. 290 As noted earlier, however,
Judge Redden narrowed the issues to only the first claim asserted, because, if the
Court ruled in favor of the plaintiffs on this issue, it would have been premature to
consider the other issues raised by the plaintiffs. 291
The "improper factors" that NOAA Fisheries relied on, plaintiffs alleged, are the
future federal mitigation activities contained in the BiOp that have not themselves
undergone Sec. 7 consultation under the ESA and the implementation of non-federal
off-site mitigation actions that are not reasonably certain to occur. 292
To analyze these allegations, Judge Redden first turned to NOAA Fisheries'
assessment of the "action area"

293

in the 2000 BiOp. Under the ESA and its

implementing regulations, a BiOp requires NOAA Fisheries to consider both the "effects
of the [federal] action", along with any "cumulative effects", within the "action area." 294
The ESA regulations define "action area" as "all areas to be affected directly or indirectly
by the Federal action, and not merely the immediate area involved in the action." 295
The regulations define "cumulative effects" as "those effects of future State of
private activities, not involving Federal activities, that are reasonably certain to occur
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within the action are of the Federal action subject to consultation." 296 Further, the
"effects of the action" are those "direct and indirect effects of an action on the species or
critical habitat, together with the effects of other activities that are interrelated or
interdependent with that action, that will be added to the environmental baseline." 297
Finally, "indirect effects are those that are caused by the proposed action and are later
in time, but are still reasonably certain to occur." 298
Based on these definitions, Judge Redden concluded that the action area as
defined by NOAA Fisheries was inconsistent with its proposed off-site mitigation
activities. Specifically, Judge Redden pointed out that the BiOp relied on off-site
hatchery, harvest and habitat mitigation for the short term survival of eight of the thirteen
listed species at issue, but the geographic area of this mitigation is not included in
NOAA Fisheries defined "action area" in the 2000 BiOp. 299 If the proposed off-site
mitigation was to have positive impacts on the survival of the species, Judge Redden
reasoned, the operation of the FCRPS must have at least indirect effects on the areas
in which the off-site mitigation was to occur. 300 Therefore, Judge Redden concluded,
NOAA Fisheries defined "action area" for the 2000 BiOp does not fit within the ESA's
regulatory framework and was thus arbitrary and capricious, despite the substantial
deference NOAA Fisheries determination should be afforded. 301
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Judge Redden next turned to the issue of NOAA Fisheries' inclusion of both wide
range and off-site federal and non-federal mitigation measures in its cumulative effects
analysis which aided NOAA Fisheries in coming to its no jeopardy opinion. As Judge
Redden aptly pointed out, if those actions were not geographically within the "action
area" they should not have been included in NOAA Fisheries' cumulative effects
analysis, because, as noted above, cumulative effects are those that are reasonably
certain to occur in the federal action area. 302 The problem here was that NOAA
Fisheries used its cumulative effects analysis, inclusive of these off-site mitigation
measures, to bolster its opinion that the RPA would insure that the federal action
agencies avoided jeopardy.
Conceivably, this could have been a simple fix for NOAA Fisheries on remand,
simply expand the defined action area to include the geographic area of the off-site
mitigation measures. However, the plaintiffs pointed out another problem with NOAA
Fisheries' scheme - the actions must also be reasonably certain to occur. 303 Judge
Redden was convinced by the plaintiffs, treaty tribes and the State of Oregon that the
record contained nothing to evidence reasonably certainty. 304
Rather, glaringly absent from the record were any binding agreements or
commitments by the States, the tribes or private parties to undertake any of these
actions. 305 Therefore, Judge Redden determined that these mitigation activities were
not reasonably certain to occur. 306 Likewise, Judge Redden then granted the plaintiffs'
summary judgment motion and remanded the BiOp back to NOAA Fisheries so that
Id at 1213.
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304 Id.
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NOAA Fisheries could consult with the relevant parties to ensure so that the BiOp only
contained mitigation measures that were reasonably certain to occur and those federal
mitigation measures that had undergone Sec. 7 consultation. 307
This decision foreshadows the events that unfold in 2008 with the signing of the
Columbia River Basin Fish Accords. As will be discussed in greater detail below, the
federal government took note of this "reasonable certainty" requirement of the Court and
tried to end run around it by securing funding and making sure that it went to the Court
with funded, binding commitments with the tribes to undertake similar mitigation
activities. As we will see, however, these commitments alone were not enough to save
the 2008/2010 BiOp.

d.

The 2004 BiOp: A Novel Environmental Baseline

Following Judge Redden's ruling, NOAA Fisheries issued an entirely new BiOp
on November 30, 2004. 308 This new BiOp focused on summer operations for 2005. 309
As with the 2000 BiOp, NOAA Fisheries determined that the operation of the FCRPS
was not likely to jeopardize the existence of the Columbia and Snake River ESA- listed
salmon and steel head species. 310 This time, however, NOAA Fisheries engaged in a
new approach for determining the environmental baseline from which to launch its
jeopardy analysis. 311
Specifically, NOAA Fisheries included in the environmental baseline the existing
FCRPS, the nondiscretionary dam operations, and all past and present impacts from
301
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discretionary operations. 312 In doing so, NOAA Fisheries was able to compare only the
discretionary operation of the FCRPS to this new environmental baseline and conclude
that the discretionary operation would have no net impact on the species, and, likewise,
concluded with a no jeopardy determination. 313 Additionally, the 2004 BiOp found that
the FCRPS would not adversely modify any critical habitat of the listed species.
The National Wildlife Federation and the State of Oregon promptly challenged
the 2004 BiOp in federal district court on May 26, 2005 on the following grounds: (1)
NOAA Fisheries' segregation of the existing FCRPS, the non-discretionary dam
operations, and all past and present impacts of discretionary operations from the
proposed discretionary operations; (2) the basic analytical framework NOAA Fisheries
employed to come to its no jeopardy and critical habitat determinations; and (3) the
absence of an analysis of what habitat conditions are necessary for recovery in its
critical habitat analysis. 314
Judge Redden agreed with the plaintiffs, found the 2004 BiOp legally insufficient
and invalidated it. 315 Judge Redden's decision was based four aspects of the BiOp. In
particular, Judge Redden took issue with: (1) the fact that the BiOp failed to conduct a
jeopardy analysis on the basis of all elements of the proposed action, including the
alleged non-discretionary operations of the dams; (2) the BiOp's jeopardy analysis failed
to aggregate the impacts of the proposed action, the environmental baseline, and the
cumulative impacts; (3) the BiOp's critical habitat determination it failed to determine
Id. The environmental baseline refers to "the anticipated impact of all proposed Federal projects in
the action area that have already undergone formal or early section 7 consultation, and the impact of
State or private actions which are contemporaneous with the consultation process
313 Id.
312
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whether the proposed action would destroy or adversely modify critical habitat
necessary for the recovery AND survival of the listed species; and (4) the BiOp's
jeopardy analysis did not address recovery AND survival of the listed species. 316
In an interesting procedural maneuver, Judge Redden announced that the
invalidation of the 2004 BiOp was not final, and hence not appealable. 317 Likewise, the
National Wildlife Federation filed a motion for a preliminary injunction, requesting that
the court issue an order requiring NOAA Fisheries to withdraw the BiOp, comply with
the 2000 BiOp's RPA, decrease water particulate travel time by 10% in some areas for
2005 operations, and provide specific spill regimes during the 2005 summer season. 318
Judge Redden granted plaintiffs' motion in part and denied it in part. 319
Judge Redden's order set new precedent for operations of the FCRPS, and
began raising questions throughout the Pacific Northwest as to who really runs the
rivers. In particular, Judge Redden's order delved into the specifics of dam operations,
requiring that the BPA and Corps "(1) provide spill from June 20, 2005, through August
31, 2005, of all water in excess of that required for station service, on a 24-hour basis,
at the Lower Granite, Little Goose, Lower Monumental, and Ice Harbor Dams on the
lower Snake River; and (2) provide spill from July 1, 2005, through August 31, 2005, of
all flows above 50,000 cubic feet per second, on a 24-hour basis, at the McNary Dam
on the Columbia River." 320
Judge Redden also indicated that he was inclined to order NOAA Fisheries to
withdraw the 2004 BiOp, but wished to wait for a status conference in the fall after the
316
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period of summer operations was completed. 321 Faced with mandatory spill
requirements on the rivers for the first time, the federal government filed an emergency
motion to stay the injunction order pending appeal. 322 Their motion was denied, but it
did result in an expedited appeal to the Ninth Circuit, which was decided on September
1, 2005. 323 The expedition did little for the federal defendants, as the appeal was
argued in the middle of the mandated spill season, and the decision handed down after
the mandated spill season. The in-depth analysis the Ninth Circuit gives the injunction,
even though the majority of the substantive issues were essentially moot by September
of 2005, demonstrated the importance placed on this controversy by the region and the
courts.
On appeal, the federal defendants first argued that the district court applied an
incorrect preliminary injunction analysis by failing to engage in the traditional preliminary
injunction analysis of balancing competing interests, in this case the potential economic
harm to the region caused by this injunction. 324 Rather, the Ninth Circuit looked to
longstanding U.S. Supreme Court precedent regarding preliminary injunctions under the
ESA, which have long held that Congress itself struck the balance in the Act, affording
endangered species "the highest of priorities." 325 Similarly, the Ninth Circuit found that
the district court did not make any clearly erroneous factual findings on which it based
its decision, despite the fact that the underlying factual issues were "hotly contested by
the parties." 326
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Finally, the Ninth Circuit found that the district court did not abuse its discretion in
issuing the preliminary injunction 327 but remanded the issue back to the district court to
determine whether the order was appropriately narrowly tailored. 328 Although the
federal defendants failed to raise this issue at the district court level, and although the
Ninth Circuit pointed out that the federal defendants argument that the injunction is not
sufficiently narrowly tailored runs afoul with another of their arguments that the order is
not specific enough to meaningfully follow, the Ninth Circuit remanded the issue for reconsideration at the district court level. 329 What did seem to influence the Ninth Circuit
on this issue was the district court's initial suggestion that the parties enter into
discussions to come to a consensus on the issue of spill. 330
Shortly thereafter, on October 7, 2005, Judge Redden remanded the 2004 BiOp
to NOAA Fisheries, ordering the agency to complete a new, ESA-compliant BiOp within
one year. 331 The 2004 BiOp remained in place during the pendency of the year. 332
In the interim, however, NOAA Fisheries and the State of Idaho appealed the
district court's determination that the BiOp was flawed and its remedy of remanding the
BiOp to NOAA Fisheries. It is important to note that the Nez Perce, the Confederated
Tribes of the Warm Springs Reservation of Oregon, the Yakima and the Confederated
Tribes of the Umatilla Indian Reservation all filed an amicus brief in this appeal,
supporting the position of the National Wildlife Federation. 333 In April of 2007, the Ninth

327

Id at 795.
Id at 799.
329 Id.
330 Id.
328

331
332
333

NWF v. NOAA Fisheries, 2005 WL 2488247 (D. Or. Oct. 7, 2005).
Id.
NWF v. NOAA Fisheries, 481 F.3d 1224, 1229 at fn 3 (9th Cir. 2007).

61

Circuit again affirmed the district court, finding that the jeopardy analysis "contained
structural flaws that rendered it incompatible with the ESA." 334
At particular issue on appeal were three related issues regarding the 2004 BiOp.
First was NOAA Fisheries' use of a hypothetical "reference operation" that resulted in
NOAA Fisheries excluding what it termed "nondiscretionary" actions from the proposed
actions impacts on the listed species. 335 The crux of NOAA Fisheries' position was that
the FCRPS dams were already in existence and the federal agencies had no discretion
regarding their basic existence, and thus this "nondiscretionary" aspect should be
removed from ESA jeopardy analysis. Next, the Ninth Circuit agreed with the district
court that NOAA Fisheries' 2004 BiOp failed to incorporate the degraded environmental
baseline in its jeopardy analysis. 336 Finally, the Ninth Circuit also held that the district
court was correct in its analysis that the 2004 BiOp was flawed because NOAA
Fisheries failed to adequately consider recovery of the listed species. 337
The Ninth Circuit quickly disposed of the first issue, that of NOAA Fisheries'
novel definition of "discretionary" in the 2004 BiOp. 338 As an initial matter, the Ninth
Circuit pointed out that NOAA Fisheries' new approach to "discretionary" and
"nondiscretionary" actions is such a change from its earlier BiOps that it warrants very
little deference. 339 Then, turning to the ESA regulations, the Court noted that the only
actions that are not subject to the requirements of the ESA, are those actions not
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authorized, funded or carried out by a federal agency. 340 Likewise, the Court concluded
that any action actually taken by the federal government is discretionary.
Further, while the action agencies were not at the time of the lawsuit authorizing,
funding or carrying out the basic existence of the FCRPS dams, the agencies have
continuing decision-making authority over the operation of the FCRPS, putting the
existence of the dams and the federal government's subsequent discretionary decisionmaking regarding dam operations, alterations and modifications and maintenance within
the reach of Section 7 of the ESA. 341
In its analysis of what constitutes a "nondiscretionary" function under the ESA,
the Court addressed an important issue regarding federal obligations and actions
generally - that is, where federal priorities should lie in the commonplace event of
competing interests. 342 The Ninth Circuit summed this issue up with a quote from one
of the first ESA cases seen by the U.S. Supreme Court, TVA v. Hilf43, stating "The ESA
obligates federal agencies to 'afford first priority to the declared national policy of saving
endangered species. "' 344
Next, the Ninth Circuit addressed the district court's finding that NOAA Fisheries'
2004 BiOp failed to incorporate the degraded baseline conditions into its jeopardy
analysis. 345 Specifically, in the 2004 BiOp NOAA Fisheries compared the impacts of the
FCRPS operations with the risks imposed by the current baseline conditions. 346 NOAA
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Fisheries argued that only

347 if

the impacts of the proposed action are "appreciably"

worse that the baseline condition, a full jeopardy analysis would be warranted. 348
The Ninth Circuit's analysis outlined a different, ESA-compliant method of
including the baseline in a jeopardy decision. Instead of comparing the proposed
action's harms with the baseline harms, the Ninth Circuit opined that NOAA Fisheries
must take into account the fact that the baseline condition already jeopardizes the listed
species. 349 This approach required that NOAA Fisheries consider the effects of the
proposed FCRPS operations "within the context of the other existing human activities
that impact the listed species" including the existence of the FCRPS, a human existing
human activity. 350 Likewise, the Ninth Circuit concluded that the operation of the
FCRPS is discretionary because the federal agencies are obligated to carry out the
operations consistent with both the ESA and other statutory provisions governing
FCRPS operations. 351
Finally, the Ninth Circuit took on NOAA Fisheries' 2004 BiOp's consideration of
the proposed action's effects on the recovery, or rather, lack thereof, of the listed
species. 352 In the 2004 BiOp, NOAA Fisheries' took another novel approach, this time,
according to the Ninth Circuit, completely reading out the ESA regulations' prohibition
against an agency action reducing the recovery of a listed species and instead focusing
merely on survival. 353
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In its analysis, the Ninth Circuit noted that this reasoning was flawed because a
species could hang on to survival, with just a few fish returning annually, when recovery,
another clear requirement of the ESA and its implementing regulations, could be
permanently out of grasp. Therefore, the Ninth Circuit again agreed with the district
court that NOAA Fisheries' analysis is fatally flawed and upholds the agency remand on
all three issues. 354
As a result of this decision, the action agencies released a new BA in August of
2007, and NOAA Fisheries issued a draft revised BiOp in on October 31, 2007. 355 In
February 2008, the district court ordered that the FCRPS be operated pursuant to the
2008 Fish Operations Plan until the 2008 Bi Op was complete. 356 On May 5, 2008
NOAA Fisheries released the final 2008 BiOp. 357 On June 17 of the same year,
National Wildlife Federation again filed suit in district court challenging the 2008
BiOp. 358 However, in the meantime, the federal defendants had been working on
another trick to have up their sleeves before returning to Judge Redden's courtroom,
which involved both establishing means in which future mitigation actions were
reasonably certain to occur, and trying to get as many parties in their corner as they
possibly could.

354

Id at 1237-139.
Alexander, Kristina, Endangered Species Act Issues Regarding Columbia Basin Salmon and
Steelhead, Congressional Research Service, Endangered Species Act Issues Regarding Columbia Basin
Salmon and Steelhead, Table I. Chronology of Major ESA Actions and Litigation on the Columbia Basin
Pacific Salmon and Steelhead Trout (October 25, 2010).
356 Id.
357 Id.
358 Id.
355

65

Ill.The Columbia River Basin Fish Accords: a Reasonable Attempt at
Certainty or an Attack on the Sovereignty of the Sovereigns

In the spring of 2008, the federal action agencies began entering into
agreements with sovereign tribes and states located within the Pacific Northwest
regarding the operations of the FCRPS. To date, the federal action agencies have
entered into agreements with the Colville, the Umatilla, the Warm Springs, the Yakama,
the State of Montana, the State of Idaho, the Shoshone-Bannock, the State of
Washington and the Kalispel. The Nez Perce have declined to enter into an accord.
The following is a brief description of the tribal accords entered into to date.

A. The Umatilla, Warm Springs and Yakama Tribes Fish Accords
In the first of these agreements, those with the States of Montana and Idaho and
the Confederated Tribes of the Warm Springs Reservation of Oregon, the Confederated
Tribes of the Umatilla Indian Reservation, the Confederated Tribes and Bands of the
Yakama Nation, the Confederated Tribes of the Colville Reservation and the Columbia
River Inter-Tribal Fish Commission (CRITFC) (collectively the "Sovereigns"), the actions
agencies committed to spend up to $933 million on salmon mitigation and recovery over
the course of the 2008/2010 BiOp. 359 Known as the "Fish Accords" these
memorandums of agreement (MOAs) elicited a promise from the Sovereigns as well.
Namely, and most notably, the tribes agreed to support the 2008 BiOp in any
subsequent litigation, a position a far cry from the amicus briefs filed just several years
before on the previous BiOps. 360
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Specifically, the tribes agreed to not initiate, join in, or support in any manner
ESA, Northwest Power Act, Clean Water Act or APA suits against the FCRPS action
agencies or NOAA regarding the legal sufficiency of the FCRPS BiOp, Upper Snake
BiOp and/or conforming implementing Records of Decision (R0Ds) or regarding the
effects on fish resources and water quality resulting from the operations of the FCRPS
and Bureau of Reclamation dams that are addressed in the FCRPS BiOp, Upper Snake
BiOp and/or conforming implementing RODs. 361
In addition, the tribes agreed that their participation in any future BPA rate
making/approval/review proceedings would be consistent with the terms of the MOA.
Essentially, this means that the tribes agreed not to request additional fish or wildlife
funding from BPA during the time frame of the MOA. Finally, the tribes agreed that dam
breaching was outside the scope of the MOA and, further, that the tribes would not
advocate dam breaching during the time frame of the MOA. 362
In a fact sheet released by BPA in April of 2008, the stated purposes and goals
of this first Accord were to:
"produce substantial biological benefits for Columbia Basin
fish that will help the federal agencies meet their statutory
obligations; acknowledge the Tribes' and states' substantive
role as managers of the fish resource as well as our trust
and treaty relationships with the Tribes; provide greater
long-term certainty for fish restoration funding and increased
certainty for Northwest ratepayers through reduced litigation
risk; support and enhance the actions contemplated in NOAA
Fisheries draft biological opinions (BiOps) for listed salmon
and steelhead and improve their prospects for recovery; foster
a partnership toward our mutual goal of protecting and recovering
fish and wildlife; and provide for the parties to work together to
361 Memorandum of Agreement Among the Umatilla, Warm Springs and
Yakama Tribes, Bonneville Power Administration, U.S. Army Corps of
Engineers, and U.S. Bureau of Reclamation, at 19 (April 2008).
362 Id.
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assure the agencies' responsibilities under the Endangered
Species Act (ESA), Northwest Power Act and Clean Water
Act are satisfied, changing the focus to implementation instead
of litigation."363

In all, the project summary documents corresponding to the MOA list 96 habitat
improvement projects the government committed to funding in the Accord in exchange
for the tribes' promise to support the current FCRPS operations. 364 These include three
for Lower Columbia Steelhead (two existing projects and one expanding project), 42 for
Mid Columbia River Steelhead (21 existing projects, 17 expanding projects and four
new projects), five for Snake River Steelhead I Spring Chinook (one existing, two
expanding and two new projects), and 46 new projects for Upper Columbia Steelhead /
Spring Chinook. 365 These projects range in scope from culvert replacements, stream
bank restoration, channel condition restoration, and instream flow restoration, to name a
few.366
In addition to the habitat improvement projects, the MOA also includes 65
hatchery projects, 37 to benefit ESA-listed species and 28 to benefit non-ESA-listed
species. The ESA-listed species projects include one each for the Lower Columbia
Spring Chinook and the Lower Columbia Steelhead, eight for the Mid Columbia River
Steelhead, seven for the Upper Columbia Spring Chinook, nine of the Upper Columbia
Steelhead, nine for the Snake River Spring Chinook, and one each for the Snake River
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Steelhead and Snake River Fall Chinook. 367 These projects range from the releasing of
additional smolt, improving acclimation areas and development of additional incubation
and rearing operations. 368 The projects for non-ESA listed species are similar in scope
to those for ESA-listed species and include four for Mid Columbia River Spring Chinook,
four for Columbia River Fall Chinook, one for Lower Columbia River Coho, twelve for
Mid/Upper Columbia River Coho and seven for sturgeon. 369
The Accord also recognizes the importance of lamprey to the tribes. Lamprey
are a snake-like fish native to the Pacific Northwest and significant to the tribes as they
are used in traditional ceremonies and are a food source. 370 In the Accord, BPA agreed
to provide $1.866 million dollars per year for lamprey projects for the 10-year period
covered in the Accords. 371 The Corps agreed to rank lamprey as a priority in both the
Columbia River Fish Mitigation Program (CRFMO) and the Anadromous Fish Evaluation
Program (AFEP). 372
Additionally, the Corps committed to working with the tribes and USFWS to
develop a 10-year lamprey implementation plan that addresses both juvenile and adult
passage and was set to commence in 2008. 373 Finally, the Corps agreed to program
$1.8 million is 2008 for improved lamprey conditions at the FCRPS dams, and to an
increasing amount of $2-5 million in the remaining years of the Accord. 374
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The Bureau of Reclamation (BOR) also made some commitments regarding
lamprey in the Accord. 375 Specifically, BOR agreed to enter into a study in consultation
with the tribes to identify all BOR projects in the Columbia Basin that may affect
lamprey. Further, BOR agreed to work with the tribes to implement a lamprey plan for
the BOR projects identified in the study. 376

B. The Colville Fish Accord
The Colville Tribe entered into an Accord with the federal government in the
Spring of 2008 as well. 377 Like the Umatilla, the Yakama and the Warm Springs, the
Colville also agreed not to initiate, join in, or support any ESA, Northwest Power Act,
Clean Water Act, or Administrative Procedures Act law suits against the action agencies
or NOAA regarding the FCRPS proposed action or BiOp or the Upper Snake BiOp, or
any implementing RODs. 378 Additionally, the Colville also agreed not to initiate, join in,
or support in any manner ESA, Northwest Power Act, Clean Water Act or Administrative
Procedure Act suits against the Action Agencies or NOAA regarding the effects on fish
resources and water resulting from the operations of the FCRPS and Upper Snake Projects
that are specifically addressed in the FCRPS Proposed Action, FCRPS BiOp, Upper Snake
BiOp and/or conforming implementing Records of Decision. 379 Finally, the Colville also
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agreed that its participation in BPA rate proceedings will be consistent with the Accord; i.e.
the Tribe will not ask for additional mitigation funding for the duration of the Accord. 380
The Colville Accord provides funding for 30 projects, 14 of which relate to ESAlisted species and 16 of which related to non-ESA-listed species. 381 The Colville ESA
projects include the Implementation of the Upper Columbia Spring Chinook Salmon and
Steelhead Recovery Plan; Omak Fish Passage (habitat rehabilitation efforts to address
sources of fine sediment and improve passage for UCR Steelhead and spring Chinook);
Salmon Creek Project (reconnecting Salmon Creek with the Okanogan River) ;
Okanogan Habitat Project (identifying and prioritizing land and water acquisitions within
the Okanogan River subbasin); Okanogan River Water Acquisition (involves funding for
water right transactions to restore stream flows and riparian easements on tributaries);
Land and Water Acquisition (additional land and water acquisition projects focused on
ESA-listed species); Develop Locally Adapted Okanogan Steelhead Broodstock and
Recondition Steelhead Kelts (involves augmenting the production of wild steel head by
increasing capabilities to collect local, naturally-produced adult steelhead at the
Cassimer Bar Hatchery); Chief Joseph Hatchery (involves rearing and releasing unlisted
Leavenworth stock spring Chinook and then replacing them with stock from the Methow
River); Selective Harvest Gear Evaluation (involves using live-capture, selective fishing
gears to harvest non-ESA listed species while protecting listed UCR Steelhead and
UCR Spring Chinook); Selective Gear Deployment (involves deploying selective fishing
gear for fishing by Colville members within waters containing ESA-listed species); ESA
Fish and Wildlife Law Enforcement (involves enhancement of Colville law enforcement);
380
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Okanogan Basin Monitoring and Evaluation (involves monitoring water quality
conditions, etc. in the Okanogan Basin); FCRPS Water Management Studies; Adult
Salmon and Steelhead Passage lnvestigations. 382
The non-ESA Colville projects include:
•

•
•
•

•
•
•

•

•

•
•
•
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Chief Joseph Kokanee Enhancement (involves supporting natural production
kokanee in the blocked area that includes both Lake Roosevelt and Lake
Rufus Woods)
Lake Roosevelt Rainbow Habitat Improvement (resident fish substitution
project designed to mitigate for anadromous fish losses)
Colville Hatchery (resident fish substitution project for lost anadromous fish
in the blocked areas)
Resident Fish Research Monitoring &Evaluation (maintenance, monitoring,
and further research for land acquisitions, fencing, and other passage
structures that have been completed or are planned)
Bridge Creek Water Rights Transfer (involves the exchange the existing instream water right for a well permit)
Twin Lakes Enhancement (involves injection of oxygen into the hypolimnion
during summer months to increase the volume of water available to trout)
Resident Fish Loss Assessment to develop a plan to better integrate resident
fish habitat protection as part of the ecosystem-based approach to fish and
wildlife mitigation begun with the wildlife loss assessment and subbasin plans
(involves developing a plan to integrate resident fish habitat protection as
part of the ecosystem-based approach to fish and wildlife mitigation begun
with the wildlife loss assessment and subbasin plans)
Rufus Woods Harvest Augmentation with Feminized Triploid Rainbow Trout
and Creel (In 2008 and 2009 the continued release of net pen reared
feminized triploid rainbow trout fish; in years 2010-2012 will expand to
primary productivity of the reservoir and to answer questions raised by the
2008-2009 study)
Lake Roosevelt Habitat Enhancement Structures (involves mitigation for the
annual operational impacts at Grand Coulee Dam associated with the spring
drawdown for flood control and summer drawdown to benefit downstream
ESA listed species)
Lake Roosevelt Burbot Population Assessment (involves assessing current
population levels of burbot)
White Sturgeon Enhancement (involves enhancing white sturgeon
populations in Lake Roosevelt)
Rufus Woods Redband Rainbow Trout Broodstock Net Pens (involves
Tribally owned net pens in Rufus Woods being used to hold redband
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•

•
•

•

broodstock and to raise triploid rainbow trout for release into Rufus Woods to
support the fishery)
Lake Roosevelt Floating Habitat Enhancement Structures (involves additional
mitigation for the annual operational impacts at Grand Coulee Dam
associated with the spring drawdown for flood control and summer drawdown
to benefit downstream ESA listed species)
Colville Tribes Wildlife Land Acquisitions (involves purchasing lands to be
used for wildlife mitigation from hydropower operations)
Wildlife Mitigation, Hellsgate Project Operation and Maintenance (involves
mitigation for wildlife losses due to the operation of the Grand Coulee and
Chief Joseph hydropower projects)
Omak Lake Parcels Acquisition (involves further mitigation for wildlife losses
due to operation of the Grand Coulee and Chief Joseph). 383

These projects total approximately $205 million over the course of the 10 year
agreement. 384

C. The Shoshone-Bannock Accord
In November of 2008, the Shoshone-Bannock became the fifth Columbia River
Basin Tribe to enter into an Accord with the federal government regarding the FCRPS.
Like its predecessor tribes before it, the Shoshone-Bannock also agreed not to initiate,
join in, or support any ESA, Northwest Power Act, Clean Water Act, or Administrative
Procedures Act law suits against the action agencies or NOAA regarding the FCRPS
proposed action or BiOp or the Upper Snake BiOp, or any implementing RODs. 385
Additionally, the Shoshone-Bannock also agreed not to initiate, join in, or support in any
manner ESA, Northwest Power Act, Clean Water Act or Administrative Procedure Act suits
against the Action Agencies or NOAA regarding the effects on fish resources and water
383
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resulting from the operations of the FCRPS and Upper Snake Projects that are specifically
addressed in the FCRPS Proposed Action, FCRPS BiOp, Upper Snake BiOp and/or
conforming implementing Records of Decision. 386 Finally, the Shoshone Bannock also
agreed that its participation in SPA rate proceedings will be consistent with the Accord; i.e.
the tribe will not ask for additional mitigation funding for the duration of the Accord. 387
In exchange for these promises, the Shoshone-Bannock are set to receive
approximately $61 million from BPA for mitigation and restoration activities over the
course of the 10 year agreement. 388 Projects slated for the Shoshone-Bannock under
its Accord include salmon, steelhead and bull trout projects such as Idaho
Supplementation Studies, Snake River Sockeye Salmon HabitaULimnological Research
Project, Salmon River Habitat Enhancement Project, Crystal Springs Hatchery,
Planning, Operation and Maintenance, the Adult Holding Facility and Endangered
Species Act Habitat Restoration/Rehabilitation Project, the Yankee Fork Floodplain
Restoration Project, the Salmon River Nutrient Enhancement Project, and the
Shoshone-Bannock Tribes Supplementation Program. 389
Additionally, the Shoshone-Bannock will receive funding for several resident fish
and wildlife projects, including the Fort Hall Habitat lmprovemenUEnhancement
Project and the Southern Idaho Wildlife Mitigation Project. 390 Due to the ShoshoneBannock's location in the basin, its projects focus more predominantly in the Snake
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River basin. 391 Interestingly, the Shoshone-Bannock Tribes were the first to petition
NOAA Fisheries for the listing of the Snake River sockeye salmon as endangered in the
early 1990's. 392

D. The Kalispel Accord
The most recent Columbia River Basin Tribe to enter into an Accord with the
federal government was the Kalispel Tribe in June of 2011. 393 Like the Umatilla,
Yakama, Warm Springs and Shoshone-Bannock Tribes before it, the Kalispel also
agreed not to initiate, join in, or support any ESA, Northwest Power Act, Clean Water
Act, or Administrative Procedures Act law suits against the action agencies or NOAA
regarding the FCRPS proposed action or BiOp or the Upper Snake BiOp, or any
implementing RODs. 394 Additionally, the Kalispel also agreed not to initiate, join in, or
support in any manner ESA, Northwest Power Act, Clean Water Act or Administrative
Procedure Act suits against the Action Agencies or NOAA regarding the effects on fish
resources and water resulting from the operations of the FCRPS and Upper Snake Projects
that are specifically addressed in the FCRPS Proposed Action, FCRPS BiOp, Upper Snake
BiOp and/or conforming implementing Records of Decision. 395 Finally, the Kalispel also

391
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agreed that its participation in BPA rate proceedings will be consistent with the Accord; i.e.
the Tribe will not ask for additional mitigation funding for the duration of the Accord. 396
The Kalispel's Accord provides for mitigation and enhancement projects in and
around its reservation, which is located on the Pend Oreille River about 55 miles north
of Spokane, Washington. 397 Under the terms of the Accord, the Kalispel will receive
nearly $40 million through September of 2021. 398 Some projects the Kalispel will
undertake in conjunction with the Accord include assisting BPA in completing its wildlife
mitigation obligations due to the construction of the Albeni Falls dam as well as further
ongoing, expanded and new fish and wildlife programs both in the Kalispel reservation
and on Lake Pend Oreille. 399
Further, under the Accords, the Corps agreed to complete bull trout passage
Studies to come into compliance with the ESA; and the Corps, BPA and the tribe agree
to collaborate on water quality monitoring at Albeni Falls Dam to determine if late

° Finally, the Kalispel agreed to support

summer/fall releases would benefit bull trout. 40

BPA's proposed winter operations at the Albeni Falls Dam. 401

IV.

Current Status of the Litigation: 2008-2012

In light of the Fish Accords, the next round of litigation was sure to be interesting.
For the first time in the decades' long litigation, the federal defendants had some new
allies. Not just any allies, either, sovereign tribes that had long stood in opposition. For
396
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sure, the federal government thought this round would go differently. As we will see,
however, according to Judge Redden, a legally flawed BiOp is a legally flawed BiOp, no
matter who supports it.

A. The 2008 BiOp
On May 6, 2008, NOAA Fisheries again released a new BiOp (2008 BiOp) and
again the National Wildlife Federation and other plaintiffs, including the Nez Perce, reinitiated litigation claiming that the BiOp failed to meet the requirements of the ESA. 402
The 2008 BiOp, like the 2004 BiOp before it, concluded that, with a new RPA, the
FCRPS operations would not jeopardize the existence of any ESA-listed salmon or
steelhead species. In their Fourth Amended Complaint plaintiffs alleged that "the path
NOAA takes to reach this conclusion departs markedly from the requirements of the
ESA and its implementing regulations, fails to use the best available scientific
information, and is otherwise arbitrary and capricious" and that "NOAA has created from
whole cloth a new kind of jeopardy analysis for this consultation that has not previously
been employed in any biological opinion under ESA section 7."

403

NWF further argued that the 2008 BiOp is "arbitrary and capricious" under the
APA. 404 In support of this contention, NWF argued that the 2008 RPA is not materially
different from the 2000 and 2004 RPAs, both of which were rejected by the Court in
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earlier rounds of this litigation. 405 Further yet, according to plaintiffs, the 2008 BiOp
actually provided for less protection of the listed species. 406 Specifically, plaintiffs
argued that, "The Prospective Actions, which form the RPA for the 2008 FCRPS BiOp,
are either largely the same as -- or in some cases, represent a retreat from -- almost
every major area of hydrosystem actions proposed in the 2000 and 2004 FCRPS
BiOps. In fact, except where they have been reduced, these measures have largely
been in place since adoption of the RPA in the 1995 FCRPS BiOp." 407
Additionally, plaintiffs attacked NOAA Fisheries jeopardy analysis, contending
that it was contrary to law, failed to use the best available science and was arbitrary and
capricious. 408 The crux of plaintiff arguments in this respect was NOAA Fisheries use of
"trending towards recovery" metrics, for the recovery prong of the jeopardy analysis,
and its "short-term (24-year) extinction" metric, for the survival prong of the analysis. 409
This, according to NWF, represented a departure from the "Conceptual
Framework for the Remand Process Including the Jeopardy Analysis" that the federal
defendants, states, and tribal intervenors and amici had agreed upon at the outset of
the remand. 410 Instead, NOAA Fisheries announced in September of 2008 that it would
use this new and different jeopardy analysis. 411

Interestingly, the Treaty Tribes

continued to oppose NOAA Fisheries jeopardy analysis at this stage, stating that
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"NOAA continues to approach the problem from the view of what appears to be
tolerable for the customers of the Bonneville Power Administration." 412
NOAA Fisheries' use of this new jeopardy analysis, according to NWF, allowed
NOAA Fisheries to decrease the magnitude of survival for the listed species to a level
that allowed it to avoid a jeopardy determination. 413 In addition, NWF contended that
NOAA Fisheries was able to increase the base-period survival rates by taking into
account things it claims have occurred since the empirical base line data was gathered,
including operation of the FCRPS and by using a more recent base period. 414 Finally,
NWF alleged that NOAA Fisheries jeopardy analysis calculated survival rates using the
prospective improvements in survival that it predicted due to the 2008 BiOp in a manner
that was minimally sufficient for NOAA Fisheries to raise current survival rates to meet
the recovery and survival metrics. 415 In sum, NWF argued that, the new analysis fails to
evaluate properly whether the 2008 PA/RPA will appreciably reduce the species'
likelihood of survival in violation of the ESA. 416
NWF also argued that NOAA Fisheries evaluation of the destruction or adverse
modification of critical habitat was arbitrary, failed to use the best available science,
and was thus in violation of the ESA. Specifically, NWF took issue with NOAA Fisheries
critical habitat analysis because it: 1) used an arbitrary definition of the "current preProspective Action condition of designated critical habitat relative to the functionality of
its PCEs (primary constituent elements)"; 2) failed to assess whether improvements in
operations of the FCRPS that affect PCEs are necessary in order to avoid destruction or
412
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adverse modification of critical habitat; 3) arbitrarily analyzed the impacts of the 2008
PNRPA only on the habitat's value to the listed Environmentally Significant Units "long
term trend toward recovery" rather than on the species' actual "likelihood of ...
recovery" in violation of 50 C.F.R. § 402; 4) fails to account for potential short term
impacts, 5) failed to consider the impacts of the actions in light of available information
describing steps necessary for salmon and steelhead recovery, as well as in light of
available information describing recovered salmonid populations including: NOAA
Fisheries, Viable Salmon Populations (2000); NOAA Fisheries, Habitat Approach
( 1999), 2000 AR B.154; NOAA Fisheries, Proposed Recovery Plan for Snake River
Salmon (1995); Federal Caucus, Conservation of Columbia Basin Fish (2000); and
Northwest Power and Conservation Council, Return to the River (2000); and 6) failed to
consider impacts on water quality stemming from oil discharges and spills from federal
dams on the Columbia and Snake Rivers. 417
Following its initial Complaint, plaintiffs moved for summary judgment on these
and other issues. Judge Redden responded by scheduling oral arguments for March of
2009. 418 In this letter, Judge Redden posed several questions he believed were at the
heart of the controversy regarding the 2008 BiOp and that he wanted answered prior to
the March oral argument. 419
Judge Redden's questions centered on the "Trending Towards Recovery"
jeopardy standard employed in the 2008 BiOp, estuary habitat analysis contained in the
BiOp, tributary habitat analysis, proposed spill operations, and Lower Snake River dam

417
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breaching. 420 Additionally, in his letter, Judge Redden indicated a preference for not
having to remand the 2008 BiOp to the federal agencies and continue with this
protracted litigation. 421
On February 25, 2009, Judge Redden sent a second letter to the litigants with
additional questions. 422 The first addressed the National Marine Fisheries Service
(NOAA Fisheries) Director of Science and Research's conclusion that the 2008 BiOp's

Proposed Estuary Plan was inadequate, questioning NOAA Fisheries reliance on this
plan in light of this finding. 423 The second question Judge Redden proposed respected
funding. 424 In a nutshell, Judge Redden expressed concern over the federal
government's ability to secure adequate funding to implement the proposed actions in
the 2008 BiOp. 425
Meanwhile, FCRPS operations were still at question. Likewise, Judge Redden
requested that the federal agencies agree to continue operations for spill in 2009 that
had been previously agreed to by the parties. 426 In April of 2009, the parties agreed to
maintain the status quo with respect to spill, subject to minor changes due to research
and additional passage structures secured to some dams. 427
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Also, meanwhile, other changes were on the horizon. First, the federal
defendants, sensing the near certain demise of the 2008 BiOp began developing what
they referred to as an "aggressive implementation plan."428 The so-called Adaptive
Management Plan (AMIP) sought to solidify the federal defendants' commitment to
implementing the habitat and estuary improvement of the 2008 BiOp.
In addition, an administrative changed occurred in Washington, D.C. as
President Obama came into office and began to change the leadership of the federal
agencies involved in the FCRPS litigation. 429 Upon the Court's request, the new
administration reviewed the 2008 BiOp and the AMIP, finding that together the BiOp
and the AMIP were "biologically and legally sound, based on the best available scientific
information, not likely to jeopardize the continued existence of the listed species
(including providing an adequate potential for recovery), and not likely to destroy or
adversely modify designated critical habitat." 430
The federal defendants sought to include the AMIP as part of the 2008 BiOp.
Following discussions that the AMIP was not procedurally properly before the Court, on
February 19, 2010, Judge Redden granted the federal defendants' motion for a
voluntary remand of the 2008 BiOp so that they could amend it to include the AMIP.
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8. The Adaptive Management Implementation Plan: Can it save the 2008
BiOp?
The federal defendants claimed the AMIP brought two critical requirements to the
table as far as implementation of the 2008 BiOp. Specifically, federal defendants claim
the AMIP requires: (1) adaptive management provisions providing critical
feedback as to current conditions and knowledge; and (2) various periodic
implementation plans that specify definitive actions reflecting and incorporating the
adaptive management information. 432 According to the federal defendants, the AMIP
offered outlets for them to:
•
•

•

•

Immediately accelerate and enhance particular RPA actions;
Enhance research, monitoring and evaluation ("RM&E") to increase and
improve the data and analytic tools available to gauge salmon and steelhead
status and to inform responses, if the fish are declining;
Establish new biological triggers that, when exceeded, will activate near- and
long-term responses to address significant fish declines; Identify and
establishes the process for implementing those near- and long-term
responses if a trigger is exceeded; and
Include a wide range of specific rapid response and longer-term contingency
actions, including the potential for John Day drawdown and lower Snake
River dam breaching. 433

On August 2, 2011, Judge Redden issued an opinion regarding the latest FCRPS
2008/2010 BiOp's. In the 2008/2010 BiOp, NOAA Fisheries concluded that the FCRPS
operations would not jeopardize the existence of the listed salmon and steelhead
species in the Columbia River Basin through 2018. In this round of litigation, thanks to
the Fish Accords, the federal government enjoyed the support of the both the signatory
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tribes and the signatory states. 434 The federal government, however, did not enjoy the
support of the Nez Perce, the state of Oregon, and, ultimately, Judge Redden.
As previously discussed, the 2008/2010 BiOp consisted of the 2008 BiOp and
the 2010 Adaptive Management Implementation Plan (AMIP) the federal defendants
produced to address the Court's earlier concerns regarding the 2008 BiOp. According
to the AMIP, several concerns Judge Redden had previously expressed had been
resolved. Judge Redden, however, would soon disagree. As for accelerated and
enhanced mitigation projects, the federal government first noted that it sped up
negotiations with Washington State to enter into the Washington Estuary Memorandum
of Agreement. 435 This $40.5 million commitment sought to ensure estuary benefits of
the 2008 BiOp RPA were realized. 436 Similarly, the AMIP provided for additional
reintroduction projects and a research study design proposal for shad, catfish and
smallmouth bass. 437 This section of the AMIP also promised re-evaluation of spill
operations. 438
The AMIP also included enhanced Research, Monitoring and Evaluation
measures. Specifically, the AMIP names these six: "(1) the development of improved
life-cycle modeling; (2) improved adult status and trend monitoring; (3) improved
juvenile status and trend monitoring; (4) habitat condition status and trend monitoring;
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(5) further development and use of Intensively Monitored Watersheds ("IMWs"); and (6)
improved climate change monitoring and evaluation."439
Next, the AMIP provided for a contingency process involving so-called "triggers",
in response to the Court's concerns. 440 These triggers were meant to provoke action on
the part of the action agencies in both short term and long term situations in which
circumstances indicate a reduction in the abundance of the ESA-listed species at
issue. 441 The AMIP identified two triggers, the Early Warning Indicator and Significant
Decline Triggers. 442
The Early Warning Indicator Trigger takes effect "when the running four-year
mean of adult abundance falls below a 20% likelihood of occurrence."443 The AMIP
described this trigger as a "soft", annual trigger which will in turn cause the federal
defendants to decide whether the Significant Decline Trigger has also been
implicated. 444 Essentially, if this 20% threshold is met, the federal defendants will,
within 120 days, decide whether it is necessary to implement a so-called Rapid
Response Measure to ensure the survival of the indicated species. 445 According to the
AMIP, Rapid Response Measures must be implemented within one year of the Early
Warning lndicator. 446
The AMIP described the second trigger, the Significant Decline Trigger as a
"hard" trigger. 447 It utilized the same running four-year mean of adult abundance, but is
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exceeded if these annual numbers fall below a 10% likelihood of occurrence. 448
Because this second trigger is identified as a "hard" trigger if it is exceeded, a
determination of which Rapid Responses to implement will occur within 90 days. 449 The
difference between this and the Early Warning Indicator, according to the AMIP, is that if
exceeded, a Rapid Response Measure would be implemented, with the only remaining
decision being which Rapid Response Measure(s) the federal defendants will deem
appropriate under the circumstances. 450
The AMIP identified potential Rapid Response Measure as hydro measures,
possible spill modifications to the system that exceed juvenile dam passage
performance standards in the BiOp, efforts to target predators and invasive species,
modifications to harvest management (within existing agreements), and the possible
use of safety-net hatcheries. 451 According to the AMIP, these Rapid Response
Measures were meant to cover short term contingencies. 452
The AMIP also addressed long term contingencies. Possible long term
contingency actions include installation of new RSWs or TSWs, reintroduction, hatchery
reform, modifications to existing harvest management and agreements, operating John
Day reservoir to minimum operating pool ("MOP") and lower Snake River dam
breaching. 453 The AMIP identified the former two long term contingency actions as
"controversial" and claimed to address them only due to the request of the Court. 454
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Presumably, these long term contingency actions would only be considered in the event
that the short term actions fail.
Finally, the AMIP retained the regional Collaboration, scientific review, and
dispute resolution provisions that had currently been in effect in the region. 455 These
included annual reports as well as more comprehensive evaluations in the years 2013
and 2016. 456

C. The 2008/2010 Supplemental BiOp goes to Court
NOAA Fisheries issued the supplemental BiOp in December of 2010, which
included the 2008 BiOp and the AMIP. In this supplemental BiOp, NOAA Fisheries did
not change the controversial jeopardy analysis, and continued to maintain that there
was a high likelihood of survival and an adequate potential for recovery." 457 Plaintiffs
again challenged the validity of the BiOp to Judge Redden, claiming that it's "trending
toward recovery" jeopardy analysis was legally flawed, that NOAA Fisheries failed to
use the best available science in its determination of the effects of the action (FCRPS
operations) and the benefits of the proposed RPA, and that the BiOp relied on future
federal, state, tribal and private actions that are not reasonably certain to occur. 458
This time around, Judge Redden did not reach a decision as to the adequacy of
the allegedly flawed jeopardy analysis, but rather determined that NOAA Fisheries "no
jeopardy" determination did not meet the requirements of the ESA because the 2010
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BiOp improperly relied on mitigation actions that are not reasonably certain to occur. 459
Citing earlier Ninth Circuit Court of Appeals case law, Judge Redden noted that NOAA
Fisheries cannot lawfully rely on uncertain and speculative actions, but rather could rely
on "specific and binding plans" that have a "clear, definite commitment of resources to
implement these measures."460
According to Judge Redden, NOAA Fisheries relied on habitat mitigation
measures to reach its "no jeopardy" decision, but only identified specific mitigation
measures through the year 2013. Likewise, the BiOp failed to adequately address the
situation on the rivers past this year. 461 Judge Redden noted that the BiOp's
implementation plan through 2013 includes specific, funded measures, but only
included speculative plans for the remaining years of the BiOp, 2013-2018. 462 Likewise,
Judge Redden found that the BiOp was arbitrary and capricious for its entire time period
(2008-2018) and remanded it back to NOAA Fisheries, ordering it to produce a new
BiOp by January 1, 2014. Because, however, Judge Redden felt the BiOp contained
mitigation measures through the year 2013 that are potentially beneficial to the listed
species and reasonably certain to occur, he also ordered NOAA Fisheries to implement
and fund the BiOp through the year 2013 during the court-ordered remand period. 463

D. An Uncertain Future? Judge Redden Steps Down
In December of 2011, Judge Redden informed the FCRPS litigation attorneys
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that he would be stepping down and asking that the lawsuit be assigned to another
judge. 464 Judge Redden indicated that he would step down before the next BiOp
submission he ordered for early 2014, and in enough time for another federal judge to
review the case in full. 465
Judge Redden has been seen by some as an advocate for salmon in the Pacific
Northwest, as he has continuously rejected the federal government BiOp's ever since
he was first assigned the case in the 1990's. 466 According to Michael Harris, an online
editor for HydroWorld, one of the plaintiff's organizations, Save Our Wild Salmon, has
stated that Judge Redden has done more for salmon in the region than the last three
presidential administrations. 467 Harris also reports that Judge Redden has been equally
criticized by proponents of the FCRPS, who feel that he has overstepped his role and
stretched the legal limits of the ESA. 468 One such FCRPS proponent, House Natural
Resources Committee Chairman Doc Hastings of Pasco, Washington commented on
the August 2011 BiOp ruling,
"With this ruling, Judge Redden has gone farther than ever
before in substituting his decades as a lawyer for the
combined wisdom of hundreds of biologists and scientists at
the federal, state and tribal agencies that joined together to
develop this broad, collaborative fish recovery plan." 469
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Speculation is undoubtedly abound as to how the new judge will view the FCRPS
controversy, but the region may have to wait until 2014 to learn the fate of the new
and/or amended FCRPS BiOp. After over a decade of consistency at the bench, the
only certainty now may be change.

V. Goals of the litigants (and non-litigants) other than the Nez Perce and how it has
impacted where we are now: what was gained and what was lost by the
Columbia River Basin Fish Accords
With such a controversial backdrop, and with parties switching sides mid-litigation,
the goals and motivations of the parties is called into question. While it is difficult to
discern certain aspects of parties' motivations, particularly when it comes to litigation
where parties tend to be very tight-lipped, actions, and sometimes inactions, can shed
some light on the situation. Likewise, this section takes a look at the goals, roles and
potential motivations of the relevant stakeholders in the FCRPS litigation.

i. The Federal Defendants
After analyzing decades of litigation, a look at the underlying goals of the litigants
and non-litigant stakeholders is insightful. The goals of some have remained constant.
This is true of the action agencies who wish to simply operate the FCRPS according to
their respective missions, directives, authorizations and funding without interference
from the Court. Likewise, the predominant goal of NOAA Fisheries, to draft a BiOp that
is accepted by the Court and not remanded back to the agency, has remained constant
as well.
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ii.

The Plaintiffs: the Environmental and Fisheries Organizations

The environmental and fishing organization plaintiffs have stayed their respective
courses as well. Save Our Wild Salmon, a non-profit organization focused on the
salmon issues of the Pacific Northwest, advocates for the removal of the four lower
Snake River dams (Ice Harbor, Lower Granite, Little Goose and Lower Monumental)
Many of the FCRPS litigation plaintiff organizations, including National Wildlife
Federation, American Rivers, Sierra Club, Trout Unlimited, the Pacific Coast Federation
of Fishermen's Association, the Northwest Sport Fishing Industry Association and
Salmon for All also support lower Snake River dam removal. 470 The Nez Perce,
explored in greater detail below, also support dam removal.

iii.

The Fish Accord Tribes

Probably the biggest problem these organizations face is that they have lost
some of their most influential allies, the signatory tribes to Fish Accords. Which leads
two very important questions: 1) why did these tribes change their minds in regards to
the FCRPS operations and the breaching of the lower Snake River dams? and 2) has
the U.S. federal government returned to the treaty making era insomuch as they
arguably unduly influenced the tribes into signing these accords?
The answers to these questions are potentially inextricably linked. There is no
doubt that the Fish Accords provide funding and create jobs for tribal members. The
questions then become, how badly did the Tribes need money and jobs?
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a.

Tribal Unemployment and Salmon Harvest

A 1999 study funded by USAGE begins to shed some light on the economic
situation of the signatory tribes and the Nez Perce. 471 The study, among other things,
compared the percentage of tribal families in poverty, the tribal unemployment rates and
the tribal per capita incomes with those generally in the states of Idaho, Oregon and
Washington, where the study tribes' reservations are located. 472 According to the study,
the following percentages of tribal families were in poverty: 29.4% of Nez Perce, 43.8%
of Shoshone Bannock, 42.8% of Yakama, 26.9% of Umatilla and 32.1 % of Warm
Springs. 473 These numbers contrast starkly with those for the three compared states
which came in at 9.7% in Idaho, 12.4% in Oregon and 10.9% in Washington. 474
As for unemployment rates, the Nez Perce were at 19.8%, the Shoshone
Bannock at 26.5%, the Yakama at 23.4%, the Umatilla at 20.4% and the Warm Springs
at 19.3%. 475 Again, the numbers for the states are much better. At the time of the
study, Idaho's unemployment rate was 6.1%, Oregon's 6.2% and Washington's 5.7%. 476
The study paints an even bleaker picture of the situation by breaking down tribal
unemployment rates further by season. In the winter, the Nez Perce unemployment
rate raised to 62%, the Shoshone Bannock 80%, the Yakama 73%, the Umatilla 21 %
and the Warm Springs 45%. 477 According to the Bureau of Indian Affairs (BIA)
American Indian Population and Labor Force Report of 2005, unemployment rates
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among these tribes remained significantly higher than non-Indian rates nationwide. 478
Specifically, BIA reported the following unemployment rates: Shoshone Bannock at
81% with 41% of those employed earning beneath the poverty level; Nez Perce at 27%
with 50% of those employed earning below the poverty level; Umatilla at 22% with 11 %
of those employed earning below the poverty level; Warm Springs at 43%; and Yakama
at 50% with 24% of those employed earning below the poverty level.
One major reason for tribal poverty, according to the USAGE-funded study, is the
loss of tribal salmon. 479 To illustrate this point, the study compares estimated tribal
salmon harvest numbers pre-contact, in the mid-1 BOO's, and the then-present in
thousands of pounds. 480 The Nez Perce harvest decreased from 2,800 in pre-contact
times, to 1,600 in the mid-1 BOO's, to a mere 160 in the late 1990's. 481 The other tribes
had similar significant declines in harvest. The Shoshone-Bannock's harvest decreased
from 2,500 pre-contact; 1,300 in the mid-1 BOO's and 1 in the late 1990's.482 The
Yakama's harvest declined from 2,500 pre-contact; 1,300 in the mid-1800's and 1,100
in the late 1990's. 483 The Umatilla's harvest decreased from 3,500 pre-contact; 1,600 in
the mid-1800's to 77 in the late 1990's. 484 Finally, the Warm Springs' harvest declined
from 3,400 pre-contact; 1,000 in the mid-1800's to 77 in the late 1990's. 485
Somewhat ironically, in the face of the Columbia River Basin Fish Accords, the
study blames several factors for the early declines in harvest, including competing non478
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Indian harvesters and denial of access to usual and accustomed fishing grounds. 486 As
discussed earlier, the tribes were successful in challenging these impediments to their
treaty fishing rights through the courts. 487 However, the latest impediment, namely, the
damming of the rivers for hydropower, irrigation and navigation, have led to even more
significant declines in harvest with no relief in sight. 488
While harvest numbers are inherently somewhat unreliable due to poor reporting,
poaching and a number of other factors, they can be illustrative of the decline in
Columbia Basin salmon since the construction of the dams. One total river harvest
estimate reports that 21,500 tons of salmon were harvested in 1883 and today's
numbers are closer to ten percent of that amount, or 2,150 tons. 489 Upriver from the
four lower Snake River dams, harvest is estimated to be at about one percent of precontact levels. 490 Not surprisingly, this lowered harvest upriver from the lower Snake
River dams has impacted the Nez Perce the most, as their reservation is located in this
area.
b.

Tribal Motivations and the Fish Accords

The unemployment and harvest numbers set the stage for a discussion regarding
the Fish Accord Tribes' underlying motivations in signing these agreements. We know
the tribes want to increase the presence of salmon in the region for spiritual, cultural,
historic and economic reasons. Further, the tribes and the Columbia River Inter-Tribal
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Fish Commission (CRITFC) 491 have all touted the accords as a new partnership with the
federal government and an opportunity to increase salmon and steelhead populations
through activities such as habitat restoration and hatchery improvements. For example,
CRITFC's website describes the accords as,
"the foundation for a new working relationship between Tribes,
states, and federal agencies with responsibility to manage and
protect salmon and other natural resources in the Pacific Northwest.
The partnership details specific commitments of the federal
government to help the Columbia River's fish populations. These
include incorporating an adaptive management approach into
hydropower operations, continuing the operation of the Fish Passage
Center, and seeking a streamlining of the Independent Scientific
Review Panel process used to evaluate and approve salmon
restoration projects."492
CRITFC's website goes on to state,
"The agreement allows the parties to implement on-the-ground
management, and creates reasonable certainty and stability for fish
populations and communities. It allows managers to help the basin's
fish populations more in the next ten years than they've been able to
in the past. The Columbia Basin Fish Accords is the result of more
than a year of collaboration, negotiations, and talks between the
treaty Tribes, US Army Corps of Engineers, Bonneville Power
Administration, and the Bureau of Reclamation to establish an
acceptable plan for hydropower operations, hatchery management,
and habitat restoration." 493

While these are certainly noble intentions, in the face of the tribes' staggering
unemployment numbers and poverty levels, and declining harvest numbers, it is difficult
to imagine that there was no economic motivation for the tribes in signing the accords.
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Once this elephant in the room surfaces, it is even more difficult to imagine a scenario in
which the tribes were ever dealing at arm's length with the federal government, who
throughout history, has held coercive purse strings over the tribes with questionable, at
best, federal Indian policies. Before taking on this argument, let's first take a look at the
Nez Perce and their motivation for not signing onto the fish accords.

VI.

The Nez Perce, the Accords and the FCRPS litigation today
The Nez Perce, like the other Columbia River Basin Tribes, in 1855, signed a

treaty with the United States, which established both the boundaries of their reservation
and their fishing rights. These fishing rights included taking fish from within the
geographical boundaries of their reservation, as well as from "usual and accustomed"
fishing grounds. Over time, and through multiple rounds of litigation, these treaty rights
were interpreted and solidified by the courts.
As discussed earlier, the landmark cases of Sohappy v. Smith 494 U.S. v.
Washington, gave the Columbia River Basin Treaty Tribes more defined reserved
fishing rights. In Sohappy, Judge Robert Belloni held that the reserved fishing rights
gave the Tribes the right to a "fair and equitable" share of the Columbia River Basin
fishery. 495 Five years later, in U.S. v. Washington, Judge George Boldt found that the
tribes' right to a "fair and equitable" share of the Columbia River Basin fishery meant
that the tribes were entitled to catch up to fifty percent of all harvestable fish. 496
As the tribes have recognized in the time since these decisions, the rights, while
better defined, mean little in the face of severely declining salmon and steelhead runs.
Sohappy v. Smith, 302 F. Supp 889 (D. Ore. 1969).
Id at 911.
496 U.S. v. Washington, 384 F. Supp. 312 (W.D. Wash 1974).
494
495

96

Accordingly, the tribes have used these treaty rights as ammunition in their assault on
the FCRPS. They have litigated and negotiated under statutes like the ESA, but in the
constant looming specter of their treaty rights to salmon.
The Nez Perce reservation is situated upstream from the four U.S. Army Corps of
Engineers-operated lower Snake River dams. As such, the Nez Perce have advocated
for the removal of these dams to restore their fishing ability, and legally enforceable
fishing rights, for many years. Unlike the lower Columbia River Tribes, who signed the
fish accords with the federal government promising not to oppose its FCRPS operations
or advocate dam removal through 2018 for the return of large sums of money to work
on habitat restoration projects, the Nez Perce have continued to fight both FCRPS
operations and the existence of the four lower Snake River dams. The Nez Perce's
actions regarding the so-called fish accords and its stance on the Columbia River Basin
dams begs several questions, the most important of them being 1) why did the Nez
Perce Hold out on the fish accords, and 2) did they make the right decision? In an
attempt to answer these questions, this section will explore the goals and motivation of
the Nez Perce with respect to the fish accords, and the impact the Nez Perce's
continuing opposition has had on the long-running FCRPS litigation.

a.

The Nez Perce and the Fish Accords

The best evidence of the Nez Perce's position regarding the Fish Accords and
the FCRPS litigation is found in its recent briefs to the Court. The Nez Perce's
Memorandum in Support of Plaintiffs' Supplemental Motion for Summary Judgment
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makes at least three things very clear. 497 First, the Nez Perce understand the potential
influence of the Fish Accords and urged, in subtext, the Court to ward off any such
influence. 498 For example, in its introduction, the Nez Perce state, "Regional alliances
and political support are tempting considerations, but the legal inquiry is whether the
2010 BiOp satisfies the requirements of law." 499
Second, it is clear that the Nez Perce still oppose the legality of the 2008/2010
BiOp as it continues to rely on actions that are not reasonably certain to occur and,
thus, a flawed jeopardy analysis. 500 Throughout its argument, the Nez Perce stressed
that the federal defendants relied on actions that were unidentified, particularly habitat
improvement actions, to come to a no jeopardy conclusion in violation of the ESA as
interpreted by both the District Court and the Ninth Circuit. 501
Finally, and perhaps most importantly, it is clear that the Nez Perce were not
fooled by the federal defendants' "disingenuous" attempt to put the breaching of the
lower Snake River dams on the table in the revised 2008/2010 BiOp. 502 Specifically, the
Nez Perce succinctly stated its position on dam breaching as follows:
The Nez Perce Tribe continues to be a leading advocate for breaching the
four lower Snake River dams and investing in affected local communities
as the best biological alternative for rebuilding the Snake River salmon
and steelhead runs. The Tribe's prior statement remains its present view
of the treatment this important issue has received under the 2010
Supplemental BiOp: Federal Defendants constructed a "contingency of
last resort" that allowed them, as a public relations matter, to tell the world
that they had "heard" this Court on that issue. But when one examines the
actual labyrinth of the lower Snake dam breaching contingency, in reality
497
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nothing has changed. Federal Defendants have created a contingency
that can never be evaluated on a purely biological basis, that will remain
politically paralyzed, and that will never be deployable in time to be of
value to any species. It is frankly as cynical a response as the 2008
BiOp's failure to even consider a dam breaching contingency. 503
With this statement, the Nez Perce left no room for speculation as to its opinion
regarding lower Snake River dam breaching, and thus, the Fish Accords. Recall that in
signing the Fish Accords, the tribes agreed to support the federal defendants in the
FCRPS litigation and not advocate dam breaching for the ten year period of the Fish
Accords. The Nez Perce, no matter the pecuniary benefits provided in the Accords, is
unmistakably not willing to compromise on this issue.

b. The Nez Perce's continuing influence on the FCRPS litigation
While it is difficult to quantify the impact the Nez Perce's continued opposition to
the existence and operation of the FCRPS has had on the Court and other decisionmakers in the region, the Nez Perce's continued opposition could be imperative to
salmon and steelhead in the region for at least two reasons.
First, the Treaty Tribes are arguably the most influential parties with respect to
the salmon. The tribes have treaty rights to fish, and also enjoy a trust relationship with
the federal government. These treaty rights are the supreme law of the land, and
should carry more weight than even the sovereign state of Oregon does in its
opposition.
Second, the Nez Perce's refusal to enter into an accord with the federal
defendants demonstrated the power of its conviction regarding the dams, a conviction
that it preserved by not entering into an accord, and one that it continues to use to fight
503
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the FCRPS in different venues. For example, in late September of 2011, the Nez Perce
wrote a letter to Idaho Senator Mike Crapo, asking that the Senator convene a
"solutions table" for all stakeholders in the FCRPS controversy. 504 In the letter, the Nez
Perce point out two factors they feel support the convention of this "solutions table"
involving all stakeholders. First, Chairperson Baptiste points out that "partial
collaborations- operational plans that address the concerns of only a segment of
stakeholders in a complex matter of litigation - do not work." 505
Next, the letter turns back to the accords, stating that,
"the long-term certainty that was the apparent intention of the accords
signed by many state and tribal sovereigns does not exist. The Oregon
District Court's recent ruling concludes that the present plan of operations
for the lower Snake River and mainstem hydro system does not satisfy the
law, and offers at most the Court's allowance of an interim period of
operation, with injunctive spill, while NOAA Fisheries faces again its legal
obligations with respect to the listed species." 506
For these reasons, the Nez Perce requested that Senator Crapo help them
establish a forum that would include all stakeholders, and that would focus on exploring
all "scientifically-sound options." 507 While Senator Crapo's response indicated that he
felt more regional support for such an idea was necessary before this could occur, the
fact remains that the Nez Perce continue to influence the situation, and continue to fight
for restoration of salmon and steel head runs in the Pacific Northwest. 508 Had the Nez
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Perce signed onto a Fish Accord, they would have forfeited this right, at least for the
next six years.

VII. Conclusion
Even after a brief exploration of the economic status of the Pacific Northwest
Tribes that signed onto the accords, it becomes clear that the tribes were not bargaining
at arms' length with the federal government. The question then is not whether the
Tribes should have signed onto the accords, but whether the federal government was
acting in good faith in negotiating the accords with the tribes. Facing dire economic
times and watching salmon runs and habitat continue to dwindle, the tribes found
themselves on the horns of a dilemma. They could accept money from the federal
government in an effort to improve salmon habitat and hatcheries, or continue to fight
the federal government without sufficient resources to do much to improve the
conditions for salmon, with no foreseeable end in sight. This catch-22 at the hands of
the federal government is not new for tribes.
Early American Indian policy reflected misunderstanding and disrespect for the
cultural and religious beliefs of Native American. Famously, in 1783, George
Washington referred to Native Americans as the "Savage as the Wolf," and held the
opinion that the tribes would slowly disappear as westward expansion in the United
States continued. 509 Despite this attitude, after the formal formation of the United
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States, it continued to deal with tribes on a government-to-government level, entering
into 390 treaties with Native American Tribes by 1871. 510
As the United States grew more powerful, however, its policy towards Native
American tribes began to shift in the early 1800's and culminated with the 1830 passage
of the Removal Act. 511 This Act forced tribes to move west of the Mississippi. 512 In
addition, many tribes relocated further west through treaty modifications. 513 For the
most part, these new treaties were supposed to protect tribal lands forever, but the
reality of the westward expansion soon had the United States backtracking on its treaty
promises. 514
Historical events such as the gold rush and the opening of the Oregon Trail led
to yet another change in federal Indian policy, the Reservation Era. 515 The Reservation
Era, generally considered to have lasted from 1850-1887, saw the United States
attempting to separate the tribes from the white western settlers by creating distinct
tracts of land for exclusive tribal occupation. 516 In the quest, the United States often
forced tribes' to give up the lands promised to them in earlier treaties in exchange for
these reserved lands. 517 Through these treaties, the tribes often gave up huge tracts of
land for much smaller tracts in exchange for annual annuity payments and promises
that the United States would protect tribal rights to these reserved lands forever. 518
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Putting aside the impending breaches of the latter promises, these treaties,
much like the present-day Fish Accords, were not negotiated at arms' length. Rather,
the United States used its power and purse to coerce the tribes into signing them. 519
Worse yet, the United States' policy of coercing tribes to enter treaties led to even more
audacious courses of action by the federal government.
From 1887-1934, the federal government entered an era of federal Indian policy
known as the Assimilation and Allotment Era. 520 As its name implies, this era consisted
of the federal government attempting to assimilate Native Americans into mainstream
Americana, as well as divulge them of their traditional land ownership practices. 521
During this era, Native Americans were not allowed to practice their traditional religious
and cultural rituals, but rather were forced to own land individually, rather than
communally, and ranch and farm on those lands. 522
This attempt to so-called "civilize" the Native Americans was a disaster, and led
to the next era of federal Indian policy, the Reorganization Era. 523 The passage of the
Indian Reorganization Act of 1934 (IRA) marked the federal government's recognition
that the Assimilation and Allotment policies failed. 524 Under the IRA, the Unites States
government decided to support tribal governments, rather than tear them apart. 525
Importantly, the IRA allowed tribal governments to adopt their own constitutions and
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organize their own governments. 526 What seemed like a step in the right direction for
tribal sovereignty, however, abruptly came to an end in the mid-1940's. 527
At this time, federal policy began to turn back to assimilation and
termination. 528 In fact, between 1945 and 1961, the federal government terminated its
relationship with 109 tribes, leaving them without treaty rights and recognition of their
self-governance and sovereignty. 529
In 1961 the so-called Self-Determination Era began, and continues today. 530
Since 1961, the federal Indian policy has been again to recognize the sovereignty of
tribal governments, including the restoration of relationships with most of the terminated
tribes. 531 The Self-Determination Era has been highlighted by several acts of Congress
that have given tribal governments the ability to administer federal programs traditionally
administered by the Bureau of Indian Affairs, including the Indian Self-determination and
Education Assistance Act of 1975532 and the Tribal Self-Governance Act of 1994. 533
The Self-Determination Era, thus, has been a movement towards tribal autonomy,
sovereignty and self-governance.
The Self-Determination Era has been a step in the right direction for tribes on
many fronts. Tribal governments have become stronger and tribal economies have
improved. 534 Tribes have not, however, been able to shake their status as "domestic
dependent nations" conferred upon them in 1831 by then-U .S. Supreme Court Chief
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Justice John Marshall and remain partially dependent on the federal government in this
era of self-determination. 535
There is nothing inherently wrong with this dependence, so long as the federal
government does not take advantage of it. This is particularly important in federal-tribal
dealings, because, aside from the duties the federal government would owe any entity it
enters into an agreement with, the federal government also has a special trust
relationship with tribes. Chief Justice Marshall first alluded to this trust relationship in
Cherokee Nation v. Georgia 536 in 1831, and it was further fleshed out by the U.S.
Supreme Court in 1942's Seminole Nation v. United States. 537 In Seminole Nation, the
U.S. Supreme Court noted that "in carrying out its treaty obligations with the Indian
Tribes, the Government is something more than a mere contracting party" and that "it
has charged itself with moral obligations of the highest responsibility and trust." 538
The Bureau of Indian Affairs describes the federal government's trust
responsibility to tribes as,
"a legally enforceable fiduciary obligation on the part of the United States to
protect tribal treaty rights, lands, assets, and resources, as well as a duty to
carry out the mandates of federal law with respect to American Indian and
Alaska Native Tribes and villages. In several cases discussing the trust
responsibility, the Supreme Court has used language suggesting that it
entails legal duties, moral obligations, and the fulfillment of understandings
and expectations that have arisen over the entire course of the relationship
between the United States and the federally recognized Tribes."539
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Accordingly, the federal government's dealings with the tribes with respect to the
Columbia River Basin Fish Accords must be analyzed in light of this special trust
relationship. This is, however, difficult to do. It is impossible to document the history of
the negotiations, including the federal government's motivations and intent behind the
Fish Accords, because the Accords were negotiated outside of the administrative
process.
The Administrative Procedures Act (APA), as discussed earlier, establishes a
procedure by which federal courts review final agency actions. 540 Because the ESA
does not have a judicial review provision, the Court in the FCRPS litigation reviews final
agency actions, such as the issuance and acceptance of a BiOp, pursuant to the
APA. 541 The APA requires a review of the "whole" agency record. In other words, the
Court reviews all documents the agency(ies) had in front of them at the time it made its
decision, except documents that are subject to some type of privilege, like attorneyclient, work product, deliberative process documents and documents pertaining to
settlement negotiations. 542
Clearly, if the Accord Tribes were parties to the FCRPS litigation and the purpose
of the Accords was to settle that portion of the litigation, documents pertaining to the
negotiation of the Accords would have been privileged. The Accord Tribes, however,
have never been actual parties to the litigation. Instead, they have acted as amici
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curiae with a large amount of leeway from the Court. 543 Interestingly, the only tribe that
intervened as a party is the Nez Perce.
Questions must be raised, then, in the public interest, as to the motivations and
intent of the federal defendants in negotiating these agreements secretively with the
tribes. Congress has enacted federal statutes like the APA and the Freedom of
Information Act (FOIA) 544 to ensure that governmental actions are carried out in the
public eye, to the greatest extent possible. 545 The U.S. Supreme Court has said of
FOIA, in particular, that, "The basic purpose of FOIA is to ensure an informed citizenry,
vital to the functioning of a democratic society, needed to check against corruption and
to hold the governors accountable to the governed." 546
While the history of the negotiations are impossible to document, the intent and
motivations of the federal defendants with respect to the Accords can be somewhat
gleaned from what is in the record and from the briefs the federal defendant filed with
the Court in support of its BiOp. For example, in the introduction to its Memorandum in
Support of Federal Defendants' Supplemental Cross Motion for Summary Judgment
and Combined Opposition to Plaintiffs' Supplemental Motions for Summary Judgment,
federal defendants state, "The affirmation of the RPA as reflected in the 2010 BiOp by
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the United States, three States, six Tribes, and the region's most qualified experts
speaks for itself."547
The Memorandum goes on to state, "After five years of collective and nearly nonstop work, Federal Defendants respectfully submit that NOAA's and the Action
Agencies' resolution of uncertainty, fully supported by the entire record and endorsed by
nine other sovereigns, is reasonable, complies with Section 7(a)(2), and merits this
Court's deference."548
With these two statements alone, the federal defendants let the Court and other
interested parties in on two goals it meant to accomplish with the Accords. The first
statement demonstrates the federal defendants' belief that if they could go to Court with
the majority of the states and tribes on their side, that in and of itself would be enough to
convince the Court that the 2008/2010 BiOp was legally sufficient.

The second

statement reflects the federal defendants' desire to use the Accords as a way to correct
their major flaw from the 2004 BiOp. Specifically, the Court's disbelief that the 2004
RPA contained actions that were "reasonably certain to occur."
What is absent from the court documents and the administrative record, is any
evidence that the Accords were in the best interests of the tribes. It seems then, that
the federal government negotiated these Accords in its own best interest, rather than
acting with any trust-like moral obligations to the tribes, who have long opposed the
construction, existence and operation of the FCRPS. While it is impossible to state with
certainty due to the secrecy surrounding the negotiation of the Accords, it seems
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instructive to take an analogous lesson from the court-made rule of evidence spoliation.
The rule of spoliation allows a trial court to instruct a jury that it may infer spoiled or
improperly preserved evidence is adverse to the party whom once was in the
possession of the evidence. 549 While there is no evidence that documentation of the
Accord negotiations was spoiled, it was certainly withheld on rather dubious grounds. In
light of the APA's mandate the "whole" record be brought before the court and statute's
like FOIA that evidence Congress's intent that executive decision-making take place
publicly, federal defendants' secrecy with respect to the Accord negotiations deserves
the same negative inference as spoiled evidence. It seems that if the federal
defendants negotiated the agreements in good faith with the tribes, they would happily
demonstrate this to the Court and the public by including documentation in the
administrative record. Thus, while the Accord Tribes have gained some short term
economic benefit, questions still remain as to whether they have acted in their own best
interests. The federal government's ever-changing Indian policies and its history of both
oppressing tribal interests and treaty-breaching do little to bolster the veracity of the
federal government's actions.
What is clear, however, is that the Nez Perce again acted bravely in continuing to
assert its legal rights with respect to the FCRPS and that the Nez Perce are on the right
side of the law. With over $8 Billion federal dollars spent on FCRPS salmon mitigation
efforts to date 550 , the Nez Perce's proposal to convene a solutions table involving all
FCRPS stakeholders seems like something the federal government should now
consider, especially in the face of yet another remanded BiOp.
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