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Abstract

Children are the future of any society. And, in many cases, their first interaction with
their own government is through a juvenile justice system. Thus, these systems are not only
important for their role in curtailing crime and reforming juvenile delinquents, but also for their
ability to shape values and norms within a community. Unfortunately, for many Native
American reservations, this means that juvenile justices systems are little more than assimilative
tools used by states or the U.S. Federal Government to promote principles and values that do not
align with those of the Native communities that they "serve."
The question is: Does this have to be the case? Is there a way for Native American
reservations to take control of their own juvenile justice systems and shape them to fit their own
needs? The answer is a resounding "yes," and some Native American reservations have begun to
do just that.
Specifically, this article examines the current legal framework of juvenile justice on
Native American reservations. This analysis begins with a historical look at how Native children
have long been the intended victims of assimilative policies and, in a very real sense, how
juvenile justice on many reservations continues to be an assimilative process. This, however,
does not have to be the case. There is jurisdictional space within which Native Americans can
take control of juvenile justice on their lands. Furthermore, there is an ever-increasing body of
evidence demonstrating that as Native American nations exercise more control over their day-today lives, their overall quality of life-whether measured in terms of economics, health
measurements, or other social factors-improves as well. The analysis closes with several case
studies demonstrating the variety of methods that Native nations are currently employing to take
back control over their own youth, and thus, over their community's own future.
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Introduction
A.J. 1 is 17 years old. He is Native American.2 He is one of more than 400,000 Native
youths living on a reservation in the United States. 3 Like a significant portion of youths in this
country, A.J. has had some run-ins with the law. 4 And like a significant portion of Native
nations5 in this country, A.J.'s nation has a tribal justice system that handles juvenile offenses. 6
Over the years, A.J. has become very familiar with this system. He was introduced to it at age 14
when he was caught vandalizing the local health facility. After dealing with the authorities (and
his parents), A.J. found himself in tribal court. What confronted him there would be familiar to
anyone who has ever been in a courtroom, or seen a courtroom drama on television. Despite
living on a reservation, A.J. found himself in a very Anglo-American courtroom, complete with
petitions, prosecutors and a robed-judge sitting behind a tall desk. To A.J. it was familiar from

1 "Any

Juvenile."
The terms "Native American," "American Indian," "Indian," and "Indigenous peoples" are used
interchangeably in this paper, and all refer to the same groups ofpeoples~namely, those individuals who selfidentify as one of the aforementioned terms, and who live in the United States. Although sometimes referenced
separately, "Native Alaskans" are also included in this group. However, it should be noted that my paper is largely
written from the context of a federally-recognized tribe that is not subject to Public Law 280 (Pub. L. 83-280).
Although I hope that my argument will fit various contexts (including those of Alaska Natives, state-recognized
tribes, and tribes subject to Public Law 280), it does not explicitly address the variations in the legal frameworks
operating in each of those contexts. For more information on Public Law 280 and how it relates to tribal
jurisdiction, see. e.g., Vanessa J. Jimenez & Soo C. Song, Concurrent Tribal and State Jurisdiction Under Public
Law 280, 47 Am. U.L. Rev. 1627 (August, 1998).
3 Nation's Population One-Third Minority, U.S. Census Bureau News (May 10, 2006) available at
http://www.census.gov/Press-Release/www/releases/archives/population/006808.html (last visited August 15, 2009)
(indicating that there are over 4.45 million individuals who identify as either American Indian or Native Alaskan
alone, or in conjunction with another race, and of those individuals, twenty-nine percent were under the age of 18,
for a total Native youth population of approximately 1.3 million); Steven W. Perry, Census of Tribal Justice
Agencies in Indian Country, 2002 2-3 (Washington D.C.: U.S. Department of Justice, Office of Justice Programs,
Bureau of Justice Statistics, December 2005) (indicating that 43.5% of all American Indians resided on a Federal
reservation or in a tribal statistical area during Census 2000).
4 Melissa Sickmund, Delinquency Cases in Juvenile Court, 2005, OJJDP Fact Sheet I (U.S. Department of
Justice, Office of Justice Programs, Office of Juvenile Justice and Delinquency Prevention, June 2009) ("An
estimated 1.7 million delinquency cases were handled by juvenile courts nationwide in 2005.").
5 The terms "Native nations," "bands," and "tribes" are used interchangeably in this paper and refer to
federally-recognized Indian tribes, which includes "Alaskan Native Villages" and "Tribal Statistical Areas" as well.
As much as possible, I try to use the term "Native nations," however, when quoting other sources I retain the
wording originally used.
6 Perry supra note 3 at iii, 20 (indicating that of 314 responding tribes, 157 (50%) of them handle juvenile
justice issues with some sort of on-reservation justice system).
2
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TV, but foreign and cold in many other respects. The result of A.J.' s first courtroom appearance
was typical for youths in his situation, regardless of what court they might find themselves inA.J. was required to do community service as payment for his actions. 7
One year later, A.J. was back in the tribal court. The procedures and appearance of the
courtroom hadn't changed in that time, but A.J.'s offense had. This time A.J. was caught trying
to steal from the local convenience store while under the influence of alcohol. Fortunately for
A.J., his nation runs an alcohol rehabilitation program modeled after a state facility, and so A.J.
is sent there and is able to stay on the reservation. 8 For a brief period of time the program
seemed to have had some positive effects on A.J., and he managed to stay out of trouble.
All of that changed, however, last Christmas Eve when A.J. and two of his friends got
drunk. Then they got high. And finally, they got bored and started to wander around the town.
This eventually led to a run-in with a local community member where words were exchanged
and punches were thrown. A.J. was arrested yet again. Fortunately for A.J., the federal
government declined to exercise jurisdiction over the matter--deeming it too unimportant for
federal resources. 9 So now A.J. finds himself back in tribal court for the third time in his young
life. This time is no different than the others in most respects. Once again a petition is filed with
the court; once again the attorneys say their piece; and once again the tribal judge questions A.J .•
but this time there isn't much more the tribal court can do for their youth. They have no

Approximately 73% of Native nations who utilize a tribal justice system (or, alternatively, 43% of all
Native nations) use some type of community service when dealing with juvenile misconduct; see Id. at 43.
8 Approximately 74% ofNative nations who utilize a tribal justice system (or, alternatively, 44% of all
Native nations) use some sort of alcohol rehabilitation program when dealing with juvenile misconduct, although
such programs are not always tribally-run; see Id.
9 Christopher Hartney, Native American Youth and the Juvenile Justice System, FOCUS: Views from the
National Council on Crime and Delinquency 8 (March 2008) (noting that "a large number of crimes committed
against residents of reservations go uninvestigated by any law enforcement agency" and that state or federal
agencies may not pursue crimes due to a variety of reasons).
7
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residential treatment facility of their own. 10 They have no traditional programs to deal with
troubled youths. 11 And sending A.J. back to alcohol rehabilitation seems inadequate.
Ultimately, the court has to choose between two imperfect options: sending A.J. to a state-run
facility where his future will be dictated by those outside of his culture and community, or,
essentially, do nothing and let A.J. remain on the reservation.

12

A.J.' s story is one that is repeated throughout Indian Country 13 time and time again. 14
And while it is commendable that his nation has invested the time and resources to get to the
point where there is a justice system that can hear juvenile issues, and where there is an alcohol
rehabilitation facility within the community, is this all that can be done? After all, the results of
the nation's efforts with A.J. don't seem much different from those of county and state courts
across this country. 15 Is there a reason for this? Should Native nations expect better results than

Less than 10% of Native nations have their own juvenile residential facility; see Perry supra note 3 at 43.
Many Native nations don't utilize traditional practices when dealing with their youth. For example, only
12% of Native nations employ victim-offender reconciliation, which, for some Native nations, is likely a more
culturally appropriate practice than other practices commonly employed, such as monetary fines (which 44% of
Native nations use) and/or community service (which 43% of Native nations use); see Id.
12 Id. ("Of the 175 reservations with a tribal court system ... 68% placed juveniles in county or non-tribal
agency facilities."); see also Sarah M. Patterson, Native American Juvenile Delinquents and the Tribal Courts:
Who's Failing Who?, 17 New York Law School Journal of Human Rights 801, 815 (2000) ("Tribes continue to have
to choose between losing their sovereignty and allowing juveniles to enter the state facility, thus, subjecting them to
adjudication under state jurisdiction; or, to inadequately rehabilitate and detain the offender creating a danger to the
juvenile and to the community."); Kim Baca, State Law Boosts Tribal Youth Programs, Santa Fe New Mexican,
October 13, 19991, at B-1 ("If you get a kid who commits murder and the federal government declines to prosecute
it, the only thing the kid goes before is tribal court, which may place him on probation. But this may be a kid who
needs incarceration ... ").
13 As defined by 18 USC § 1151, "Indian Country" means "(a) all land within the limits of any Indian
reservation under the jurisdiction of the United States Government, notwithstanding the issuance of any patent, and,
including rights-of-way running through the reservation, (b) all dependent Indian communities within the borders of
the United States whether within the original or subsequently acquired territory thereof, and whether within or
without the limits of a state, and (c) all Indian allotments, the Indian titles to which have not been extinguished,
including rights-of-way running through the same."
14 See e.g., Matt Kelley, American Indian Youth Crime Rises, Associated Press Online, July 13, 2000;
Kevin Taylor, Case Upends Tribal Juvenile Justice System, Spokesman Review, January 26, 2004, at Al; Larry
Oakes, The Lost Youth of Leech Lake, April 25, 2004, at 23A.
15 It may come as no surprise that systematic research probing on-reservation juvenile recidivism rates is
practically non-existent for comparison, but even without such data there are obvious flaws in how county and state
systems are combating juvenile recidivism; see, e.g., Sentencing Guidelines Commission, Recidivism ofJuvenile
Offenders: Fiscal Year 2007 1, (Olympia WA, May 2008) available at
http://www.sgc.wa.gov/PUBS/Recidivism/Juvenile_Recidivism_ Report_FY07 .pdf (last visited August 15, 2009)
10
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states (or the federal government) when their juvenile justice systems are largely
indistinguishable from those of the states (or the federal government)? Is there anything Native
nations can do to better serve juveniles and their communities?
In this paper I will argue that something can be done to help end the cycle portrayed by
A.J.'s case. I will make this argument in five parts:
First, I will answer the question: Why care about juvenile justice at all? To answer this
question, I make the very straightforward argument that children are an important part of any
society, and perhaps even more so for Native communities who are trying to hold on to a cultural
identity. Thus, the interaction between youths and their community (including the government)
must be understood if the goal is to produce healthy, happy and productive youths, and in tum, a
healthy, happy and productive society.
Second, I will demonstrate that many Native nations are, in fact, utilizing systems to
adjudicate their own youths that clearly mirror the Anglo-American juvenile justice systems used
by the states and federal government. In this section I will also examine the historical context
surrounding these Anglo-American juvenile justice systems on reservations, and explain how
federal policy was responsible for bringing them to Indian Country. Specifically, I will show
that these Anglo-American systems are a continuation of centuries of assimilative policies

(indicating that approximately 51 % of juvenile offenders in 2007 had committed previous offenses, including
approximately 56% ofNative American juveniles who entered the Washington state system); Juvenile Justice
Information System, Recidivism Charts and Trends (2007) 2-6, (Juvenile Justice Information System, 2008)
available at http://www.oregon.gov/OY A/reports/jjis/2008/2007 _recidivismtrendscharts.pdf (last visited August
15, 2009); For a more comprehensive picture of juvenile justice successes and failures across the country, see
generally Charlene Rhyne, PhD et al., Juvenile Crime Trends and Recidivism Report, (Portland, OR: Multnomah
County Department of Community Justice, September 2008) available at
http://www.co.multnomah.or.us/dcj/jsd_juvenile_crime_trends082808.pdf (last visited August 15, 2009); see also,
Howard N. Snyder & Melissa Sickmund, Juvenile Offenders and Victims: 2006 National Report (National Center
for Juvenile Justice, March 2006) available at http://ojjdp.ncjrs.gov/ojstatbb/nr2006/downloads/NR2006.pdf (last
visited August 15, 2009).
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designed by foreign-that is, non-Native-governments to disrupt the relationship between
Native peoples and their children.
Third, I will use the statistical data available to paint a picture of the effects this history of
attempted assimilation-including the use of Anglo-American juvenile justice systems-has had
on Native youths. In the end, this analysis will reveal that, on the whole, Native youths deal with
more psychological and legal problems than their non-Native counterparts.
Fourth, I will present the theoretical framework for attacking the problems raised in this
paper-the Nation Building Model. This model wrestles with the question, "Why are some
communities better able to achieve their cultural, economic, political, and social goals better than
others?" Several decades of research by the Harvard Project and NNI have produced five
principles that are key to successful community development. Of particular note is the principle
of "cultural match," which states that governing systems will be more effective if they reflect the
values and expectations of the community they are functioning in. Ultimately, I will argue that
these principles can be used to help improve the lives of Native juveniles.
Finally, I will argue that applying the Nation Building Model to the realm of juvenile
justice means that Native nations should seriously consider (re-)designing and operating their
own juvenile justice systems. Specifically, I will suggest that the creation of Native-operated
juvenile justice systems is not only consistent with the Nation Building Model, but is also a
significant step in exercising real control over the lives of their youth, countering the assimilative
effects currently associated with the juvenile criminal justice system, and beginning to improve
the day-to-day lives of their children. To accomplish these goals, I will present several case

studies that exemplify how the Nation Building Model can be used effectively, and the results
that can be produced.
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I.

The Importance of Children (and Families)

I begin this paper by asking the question: Why care about juvenile justice systems at all?
The simple answer is this: Juvenile justice systems interact with children, particularly troubled
children, and this is important because children are a vital part of any society. This argument is
largely intuitive and thus needs little proof, but let me point out a few things. Not only are
children important, they also are our future and are more valuable than anything on this earth. 16
Native American societies certainly appreciate the special role children play in the world. For an
example of this, one need not look any further than the Lakota Sioux word for childWakanyeja-which literally translates as "the child is also holy." 17 Although there are countless
reasons why children are valuable to any community, three are significant for this paper.
First, children are an important part of any family. And although "family" is a term that
has different definitions in different cultures, 18 it is still true that the family is "the most
fundamental economic, educational, and health-care unit in society and the center of an
individual's emotional life." 19 Or, as one Native author puts it:
Indian people are often seen as too diverse and varied
to speak as one; yet every American Indian family
shares experiences which have affected both us and our
children. [ ... ] All tribes are based upon the family
unit, and in all tribes we both share in the love of
our children and find meaning in helping them grow to
maturity to represent the best that human beings can
be. In this an Indian parent is no different from any
other parent, and an Indian child no different from
any other child, no matter what their race or station

16 Ada Pecos Melton, "Building Culturally Relevant Youth Courts in Tribal Communities," Selected Topics
on Youth Courts: A Monograph 70 (May 2004); see also 18 lndian L. Rpt. 6158 (Navajo S.Ct., 1991).
17 Stacie S. Polashuk, Following the Lead of the Indian Child Welfare Act: Expanding Tribal Court
Jurisdiction Over Native American Juvenile Delinquents, 69 Southern California Law Review 1191, 1209 (1996).
18 Amy Besaw et al., The Context and Meaning of Family Strengthening in Indian Country: A Report to the
Annie E. Casey Foundation by the Harvard Project on American Indian Economic Development 2, 18-19 (August
2004).
19 William Byler, "The Destruction of American Indian Families," The Destruction of American Indian
Families 7-8 (Steven Unger, ed., 1977).
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in life may be. 20

Second, children are the bearers of culture from one generation to the next. 21 Any society
that has unique cultural attributes, customs, norms, rituals, etc., and wishes to have this
"cumulative knowledge" 22 survive over time, must teach them to someone. Children are the
most natural recipients and perpetuators of this knowledge. 23 Even the U.S. Federal Government
has recognized this, stating, "there is no resource that is more vital to the continued existence and
integrity of Indian tribes than their children. " 24
Finally, children are the decision-makers of tomorrow. 25 This is particularly true in
Indian Country, which has been growing increasingly younger in recent years. 26 As of 2007,
approximately one-third of Native Americans and Alaska Natives were under the age of
twenty. 27 For some nations, such as the Northern Cheyenne Nation, the number of individuals
under the age of thirty exceeds sixty percent. 28 Given these statistics, it is obvious that the future
of Native America is going to be in the hands of today's children.

°

Carolyn Attneave, "The Wasted Strengths of American Indian Families," The Destruction ofAmerican
Indian Families 29 (Steven Unger, ed., 1977).
21 Polashuk supra note 17 at 1209.
22 Lorie M. Graham, "The Past Never Vanishes": A Contextual Critique of the Existing Indian Family
Doctrine, 23 American Indian Law Review 1, 9-10 (1998).
23 Melton supra note 16 at 80; Patterson supra note 12 at 810.
24 Indian Child Welfare Act of 1978 (ICWA) (Pub. L. 95-608, Nov. 8, 1978, Stat. 3069); 25 U.S.C.A. §
1901 et. seq. (hereinafter ICWA].
25 Stephen Brimley et al., Strengthening and Rebuilding Tribal Justice Systems: Learning from History and
Looking Towards the Future, A Participatory Process Evaluation of the US Department of Justice Comprehensive
Indian Resources for Community and Law Enforcement (CIRCLE) Project, Final Evaluation Report, 88 (March
2005).
26 David Lester, Crime and the Native American, 6 (Springfield, IL: Charles C. Thomas, Publisher, LTD,
1999); Enlarging the Healing Circle: Ensuring Justice for American Indian Children Report on the 5th Annual
Ethnic and Cultural Diversity Training Conference (Coalition for Juvenile Justice, 2000), 6, available at
http://www.juvjustice.org/media/resources/resource_ 135 .pdf (last visited August 15, 2009).
27 U.S. Census Bureau, Statistical Abstract of the United States: 2009 (U.S. Census Bureau, 2009)
available at http://www.census.gov/prod/2008pubs/09statab/pop.pdf (last visited August 15, 2009) (based on Table
8 there were 2,938,000 individuals in the "American Indian, Alaska Native alone" column and 947,000 of them are
listed as 19 years old or younger (when the category is enlarged to include individuals age 29 or younger, the
number is 1,456,000, or about fifty percent of the population), but it is important to note that neither of these
numbers includes individuals who indicated that they were two or more races).
28 Brimley et al. supra note 25 at 88.
2
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II.

Juvenile Justice on Native American Reservations
A.

A Current Picture of Native Juvenile Justice Systems

Before going any further, it is necessary to present the current landscape of juvenile
justice on Native American reservations. According to data collected in 2002, 29 approximately
60% ofNative nations have some sort of tribal justice system. 30 These systems vary in both their
histories and their functionalities, but the vast majority (83.5%) of them do handle juvenile
offenses. 31 Of those Native nations equipped to handle juvenile crime, half of them (80 nations
in total) do so with a separate juvenile court. 32 For nations without justice systems, juvenile
crime is commonly handled by state (or county) courts, although federal courts-or even another
nation's tribal court-may be relied upon. 33
For those Native nations that have justice systems and are handling juvenile crime, what
exactly do their systems look like? For many Native nations, the answer is that their juvenile
justice systems look strikingly similar to those created by the state and federal governments.
That isn't to say that all tribal justice systems closely resemble Anglo-American courts, because

29 The data comes from 314 of the 341 federally recognizes American Indian tribes in the lower 48 states,
which is a response rate of more than 90%; however, none of the data comes from Alaskan Native Villages because
of insufficient responses from that area; see Perry supra note 3 at iii.
30 Id. at 19 (for purposes of this data, "tribal justice system" includes at least one of four primary legal
institutions: Court oflndian Offenses (also called CFR (Code of Federal Regulation) courts), tribal courts of general
jurisdiction, tribal courts of appeal, and/or indigenous forums (also called traditional courts).
31 Id at 20. Note, however, that just because a Native nation does handle its own juvenile affairs does not
prelude outside authorities (county, state or federal) from interacting with on-reservation juvenile offenders. For
instance, 54.8% of all Native nations (whether they have a justice system or not) are subject to county law
enforcement authority in at least some instances when it comes to juvenile delinquency (see Bureau of Justice
Statistics, 2002 Census of Tribal Justice Agencies in Indian Country Data File (data from questionnaire item A9)
available athttp://www.ojp.usdoj.gov/bjs/pub/sheets/ctjaic02dst.csv (last visited August 15, 2009) [hereinafter 2002
Data File]).
32 Perry supra note 3 at 20.
33 Id. ("About 140 (45%) of all tribes relied on state court judicial services in some form."); see also John
Scalia, Juvenile Delinquents in the Federal Criminal Justice System, Bureau of Justice Statistics Special Report 1
(U.S. Department of Justice, Office of Justice Programs, February 1997) available at
http://www.ojp.usdoj.gov/bjs/pub/pdf/jdfcjs.pdf (last visited August 15, 2009) (indicating that 61 % of juveniles
confined in federal prisons were Native American and that this occurs because "[w]hen Native American tribal
jurisdictions lack resources or jurisdiction or where there is a substantial federal interest, a U.S. attorney may initiate
juvenile delinquency proceedings.").
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they don't. There are Native nations who have developed systems based on traditional justice
systems, and those that have created new and innovative systems to handle complex justice
issues. 34 However, many Native nations-for a variety of historical reasons 35-are still utilizing
courts and criminal laws that are indistinguishable from those found off-reservation.
To demonstrate this point, one needn't look any further than the procedural and
substantive codes put in effect by Native nations. With respect to procedural law, it is not
uncommon for Native nations to incorporate state law directly into their own tribal codes. 36 This
is oftentimes done overtly. For example, the Ely Shoshone Tribal Law and Order Code
explicitly adopts Nevada's juvenile delinquency procedures, stating, "The Ely Colony Shoshone
Tribe hereby adopts Title 5 of the Nevada Revised Statutes, Chapter 62, Juvenile Courts except
for the following provisions ... " 37 More common, however, is the practice of creating tribal law
that mirrors the federal law found in Title 25, Part 11 of the Code of Federal Regulations (25
CFR 11 ). 25 CFR 11 was originally created to "provide adequate machinery for the
administration of justice for Indian tribes in those areas of Indian country where tribes retain
jurisdiction over Indians that is exclusive of state jurisdiction but where tribal courts have not
been established to exercise that jurisdiction."38 In essence, 25 CFR 11 is the law that was

34 For example, many Native nations have incorporated various types of Peacemaking procedures into their
justice systems. See, e.g., Confederate Tribes of the Coos, Lower Umpqua and Siuslaw Indians Tribal Code, Title 2,
Chapter 14 (2005); Confederated Tribes of the Grand Ronde Community of Oregon, section 310 (2003); Grand
Traverse Band Code, Title IO, Chapter 4 (2002); Little River Band of Ottawa Indians Ordinances and Regulations,
Chapter 900 (2001); Oneida Indian Nation Codes and Rules, Juvenile Justice Code (2004); Pit River Tribe of
California Statutes, Title 8, Chapter 15 (2005); Sault Ste. Marie Tribe of Chippewa Indians Tribal Code, Chapter 36
(2004); White Earth Band of Chippewa Comprehensive Law and Order Manuel, Title III (2003).
35 See my discussion of this history and the accompanying notes infra Part II, B, 4.
36 See, e.g., Ely Shoshone Tribe Law and Order Code, Ordinance No. 88-EC-XVI (1988) (incorporating by
reference Nevada law); Masahntucket Pequot Tribal Nation, Tribal Law and Rules of Court, Title II, Section 3
(2007) (incorporating by reference Connecticut law).
37 Ely Shoshone Tribe Law and Order Code, Ordinance No. 88-EC-XVI (1988).
38 25 C.F .R. 11.1 OO(b) (2008).
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originally created for use by the Courts oflndian Offenses (now called CFR courts). 39 On
occasion, Native nations explicitly incorporate provisions from 25 CFR 11 relating to juvenile
procedures directly into their code, 40 but more often than not a Native nation will instead use the
federal wording found in 25 CFR 11, and put it into their own code after having replaced
references to federal entities with references to tribal entities. For instance, the code relating to
juvenile procedures for the Confederated Tribes of the Colville Reservation mirrors federal law
very closely. Both the Colville Law and Order Code and 25 CFR 11 cover the same topics, in
the same order, often with the same language. 41 References in the CFR to terms like "presenting
officers," "law enforcement officers," and "children's court" are replaced with references to
terms like "probation officers," "tribal officers," and "Juvenile Court" in the Colville Law and
Order Coder. In addition to the changes in wording, there are minor changes in other sections as
well. 42 However, the overall process found in the Colville Law and Order Code is the same one
found in the CFR. These slightly modified CFR provisions on juvenile justice abound in Indian
Country, 43 meaning that the juvenile courtroom procedures used on reservations are essentially

39

The Courts oflndian Offenses were created in the 1880s and administered by the Bureau oflndian
Affairs. Although many are gone, some still function today, but are generally referred to as "CFR courts." See
Polashuk supra note 17 at 1193; see also my discussion on the history of assimilation through justice systems infra
Part II, B, 4.
40 See, e.g., Confederated Tribes of the Goshute Reservation, Ordinance Adopting Law and Order Code and
Creating Tribal Court (incorporating by reference 25 C.F.R. 11.900, et. seq. and 11.10000, et. seq.).
41 Compare Colville Tribal Law and Order Code 5-2-180 thru 5-2-211 (2004) with 25 C.F.R. 11.1000 thru
11.1014 (2008).
42 For example, the Colville Tribal Law and Order Code 5-2-184 thru 5-2-187 has more detail on detaining
juveniles than does 25 C.F.R. 11.1004, which covers the same topic.
43 See, e.g., Bay Mills Tribal Code, Chapter VII (2004); Blackfeet Tribal Law and Order Code, Chapter 7
(1999); Chitimache Comprehensive Codes of Justice, Title V (2003); Colville Tribal Law and Order Code, Title V
(2004 ); Coushatta Judicial Codes, Title VI (2004 ); Cherokee Code, Chapter 7A (2009); Fort McDermitt PaiuteShoshone Tribe Law and Order Code, Chapter 6 (2008); Fort McDowell Yavapai Law and Order Code, Chapter 11
(2000); Hoopa Valley Tribal Code, Title 4b (XXXX); Hopi Indian Tribal Law and Order Code, Hopi Children's
Code (1991); Waganakising Odawa Tribal Code, Title V, Chapter 4 (2007); Lummi Nation Code of Laws, Title 8
(2005); Makah Law and Order Code, Title 6 (1999); Mille Lacs Band Statutes Annotated, Title 8, Chapter 3 (2003);
Nez Perce Tribal Code, Title 2, Chapter 4 (2003); Nisqually Tribal Code, Title 50 (2003); Oglala Sioux Tribe Law
and Order Code, Chapter 5 (1996); Pawnee Tribe of Oklahoma Law and Order Code, Title VII (2005); Poarch Band
of Creek Indians Code, Section 10 (2004); Rosebud Sioux Tribe Law and Order Code, Title 3 (2004); Confederated
Salish and Kootenai Tribal Law and Order Code, Title III, Chapter 3 (2003); San Ildefonso Pueblo Code, Title IX
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procedures designed by foreign governments that have been renamed and then implemented by
Native nations.
This same practice-taking state or federal codes and changing small pieces of themalso occurs with respect to substantive juvenile law. Generally speaking, delinquent acts (i.e.
juvenile offenses) are defined as, "act[s] which, if committed by an adult, would be designated a
crime" under relevant federal, state, or tribal law. 44 Thus, Native nations' criminal codes are the
substantive law to look at for comparison. As with procedural law, substantive law can be
incorporated directly in certain instances. This is the case with the Mashantucket Pequot Tribal
Nation's criminal code, which states: "the criminal laws of the state of Connecticut shall serve as
Tribal criminal law." 45 And while Native substantive law does vary considerably between
nations, 46 it does closely mirror that of the states or federal government on at least some
occasions. 47 It is safe to say that, at a minimum, most Native criminal codes deal with similar
types of crimes that state and federal codes deal with, and oftentimes with very similar
definitions. 48 This means that not only are Native nations utilizing Anglo-American procedures
when they are adjudicating their youths, but they also tend to be using Anglo-American

(1996); Sisseton-Wahpeton Sioux Tribal Codes, Chapter 38 (1996); Shoshone and Arapaho Tribe Law and Order
Code, Title III (2003); Skokomish Tribal Code, Title 3, Chapter 2 (2001); Approved Ordinances for the Te-Moak
Tribe of Western Shoshone, Title I, Chapter 3 (2003); Tohono O'odham Code, Title 3, Chapter 1 (2006); Ute Indian
Tribe Law and Order Code, Title IV ( 1988); Yankton Sioux Tribal Code, Title V (1995); Yomba Shoshone Tribe
Law and Order Code, Title 9 (2001); Ysleta del Sur Pueblo Code of Law, Article 5 (2000).
44 25 C.F.R. 11.900 (f) (2008); Native nations commonly use this same definition; see, e.g., Colville Tribal
Law and Order Code 5-2-35 (2004) (defining delinquent act as, "An act, which, if committed by an adult, is
designated a crime under Colville Tribal Law and Order Code."); see also Blackfeet Tribal Law and Order Code,
Ch. 7, Sec. l (E) (1999); Pawnee Tribe of Oklahoma, Law and Order Code Title VII, Ch. l, Sec. 3 (m) (2005).
45 Mashantucket Pequot Tribal Nation, Tribal Laws and Rules of Court, Title II, Chapter 1, Section 2 (f)
(2007).
46 Max Minzer, Treating Tribes Differently: Civil Jurisdiction Inside and Outside Indian Country, 6 Nev.
L. J. 89, 109 (2005-06).
47 Id.; Nell Jessup Newton, Tribal Court Praxis: One Year in the Life of Twenty Indian Tribal Courts, 22
Am. Indian L. Rev. 285, 294 (1998).
48 Even a cursory look at any Native nation's tribal code will reveal crimes familiar to us all, such as
assault, burglary, homicide, narcotics possession, rape, and trespassing. See, e.g., Pawnee Tribe of Oklahoma, Law
and Order Code Title VI (2005); see also Polashuk supra note 17 at 1212.
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substantive definitions of delinquent behavior during those processes. As such, they are relying
on the value judgments of foreign governments in determining what is and is not appropriate
behavior for their own children.
An examination of the sanctions applied by Native juvenile justice systems to delinquent
youths reveals a similar story. Common intermediate sanctions49 for juveniles on reservations
include counseling/therapy (utilized by 75.4% of Native juvenile justice systems), alcohol
rehabilitation (73.3%), community service (71.7%), drug rehabilitation (69.5%), fines (69%),
probation (66%), and restitution (60.4%). 50 These sanctions are all frequently found-albeit to
varying degrees-in the juvenile justice systems of the various states. 51 In contrast, only 20.9%
of Native nations with juvenile justice systems use victim-offender reconciliation, which is a
process based on restorative justice principles. 52 This is significant because restorative processes
like this one are designed to bring about a the "renewal of damaged personal and communal
relationships." 53 This type of restorative process tends to fit in well with many Native nations'
justice paradigms. 54 Yet, relatively few nations are utilizing this procedure or others like it.
As sanctions become more serious in Indian Country, Native nations tend to lose control
over the lives of their youths. When non-residential programming is necessary, 46.3% of Native

49

That is, sanctions that do not require a juvenile to be placed in a non-residential or residential treatment

program.
Perry supra note 3 at 43.
See generally Rick Wiebush, ed., Graduated Sanctions for Juvenile Offenders: A Program Model and
Planning Guide, (Juvenile Sanctions Center, National Council of Juvenile and Family Court Judges, November
2002) available athttp://www.ncjfcj.org/content/blogcategory/291/331/ (last visited August 15, 2009).
52 John Howard Society of Alberta, Victim-Offender Reconciliation Programs 1 (John Howard Society of
Alberta, 1998) available at http://www.johnhoward.ab.ca/PUB/PDF /C27 .pdf (last visited August 15, 2009)
(explaining the process as one in which, "The victim and offender work together to find a solution, leaving the
victim, the offender and the community with the feeling that justice has been served and that life will return to
normal."); Polashuk supra note 17 at 1212.
50

51

53

National Institute of Justice, Indigenous Justice Systems and Tribal Society, National Institute of Justice

Website (U.S Department of Justice, National Institute of Justice, December 3, 2007) available at
http://www.ojp. usdoj .gov/nij/topics/courts/restorative-justice/perspectives/indigenous-tribal .htm#three (last visited
August 15, 2009).
54 Id.
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nations tum to other governments (country, state and/or federal) for such social services. 55 And
when residential juvenile facilities are required, more than 68% of Native nations utilize facilities
operated by a non-tribal entity. 56 When these Native youth are sent to non-Native programs
and/or facilities, they are often being sent into an environment that is considerably different than
that found in their own culture. 57 To make matters worse, there is evidence that these offreservation, Anglo-American residential programs are actually less effective than communitybased strategies at reducing recidivism and improving community adjustment. 58
In sum, for many Native nations, juvenile justice looks no different on the reservation
than it would if it were taking place in a state or federal court. All too often the procedures are
similar, the substantive laws are similar, and the dispositions are similar. It should come as no
surprise then that the ineffectiveness of juvenile justice systems at the state and federal level in
preventing recidivism and successfully reintegrating youths back into society is something also
found in many Native juvenile justice systems as well. As one tribal court judge put it, "You
can't take the state system of punishment and prison and put it in a tribal community and expect
different results. " 59

Steven W. Perry, 2002 Census of Tribal Justice Agencies in Indian Country Data File, (Bureau of Justice
Statistics, August 15, 2007) available at http://www.ojp.usdoj.gov/bjs/pub/sheets/ctjaic02dst.csv (last visited August
15, 2009) [hereinafter 2002 Data File] ( data comes from response to question B 10 of the survey and is found in
columns "EM" thru "ES" in the data file).
56 Perry supra note 3 at 43 (noting that 12.8% ofNative nations with justice systems utilized their own
residential facility, and 27.1 % had utilized a residential facility operated by another tribe).
57 See generally Mark Martin, Assessment of Over-Representation of Native American Youth in the Juvenile
Justice System (North Dakota Division of Juvenile Services, January 2002) (referencing a lack of culturally
appropriate processes for Native Americans at various stages of the North Dakota juvenile justice system); cf
Polashuk supra note 17 at 1213 ("tribal courts should have control over juvenile defendants so that the traditional
values, necessary to support their culture, can be properly instilled in their children"); James Austin, et. al,
Alternatives to the Secure Detention and Confinement ofJuvenile Offenders, OJJDP Juvenile Justice Bulletin 2
(U.S. Department of Justice, Office of Justice Programs, Office of Juvenile Justice and Delinquency Prevention,
September 2005) available athttp://www.ncjrs.gov/pdffiles I /ojjdp/208804.pdf (last visited August 15, 2009)
("Detaining or confining youth may also widen the gulf between youth and positive influences ... ").
58 Austin et. al supra note 57 at 3.
59 Theresa M. Pouley, Some Tools to Govern Effectively, Native Nation Building: Emerging Leaders 2008
(Arizona Board of Regents, 2009) available at
55
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B.

Placing Native Juvenile Justice Systems in a Historical Context

Now that I have established what juvenile justice systems in Indian Country look like, a
new question must be addressed: Why have so many Native nations found themselves with
Anglo-American juvenile justice systems? The short answer is that many Native juvenile justice
systems found today are a product of centuries of federal policies designed to assimilate Native
Americans into the dominant culture. A more careful look at these policies reveals a pattern of
assimilative efforts targeting Native youths promulgated by the U.S. government. The use of
justice systems-and specifically juvenile justice systems-is merely one attempt among many
to deconstruct family bonds and community connections in Native societies. Understanding the
extent to which children have, historically, been the targets of assimilation, and how current
Native American justice systems fit into that history is valuable in determining how to
reconstruct new systems that rebuild Native culture and values, instead of tearing them down.
I begin this history at the time of European contact. 60 Since that fateful day, all Native
Americans have been under constant attack. Originally, the attacks came in the form of exposure
to new lethal diseases, 61 consistent warring, 62 and forced relocation, 63 all of which greatly
reduced Native populations. 64 Even after the United States was formed, these types of actions
continued resulting in the obliteration of some Native nations completely, and large-scale

http://www.arizonanativenet.com/news/captcha/medialnfo.cfm ?sect=med&mediaID= 177 (last visited August 15,
2009) (quotation occurs at 6:55/22:38).
60 Traditionally, this would refer to 1492 although the date of European contact for any individual Native
nation would obviously vary.
61 See, e.g., Charles C. Mann, 1491: New Revelations of the Americas Before Columbus 100-104 (New
York: Alfred A. Knopf, 2005).
62 Graham supra note 22 at 13.
63 See, e.g., John Ehle, Trail of Tears: The Rise and Fall of the Cherokee Nation (Anchor Books
Doubleday, 1997).
64Graham supra note 22 at 13.
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wounds to the cultures, families, and ways of life for countless others. 65 Coupled with these acts
of disruptive violence was the development of federal Indian law-a body of law that was
created entirely by the Supreme Court. This law was built on a racist foundation called the
"doctrine of discovery." 66 The tragedy is that this racist doctrine continues to be the foundation
of all of federal Indian law, and its racist and assimilative effects continue to be felt to this very
day.67
As I previously mentioned, Native American children have not been immune from this
history of attempted assimilation and, in fact, have oftentimes been its intended victims. This
makes some sense (from a colonizer's point of view) when you consider that it has been argued
that children are the logical target for any policy "designed to erase one culture and replace it
with another" because children are "vulnerable to change and least able to resist it."68 It might
seem that a government would have to be particularly sinister to target children as a means of
assimilating a culture, but that is precisely what the United States has done-through a variety of
methods-over the past 230 years. As one author puts it, "The main thrust of federal policy,
since the close of the Indian wars, has been to break up the extended family, the clan structure, to
detribalize and assimilate Indian populations."69
In the remainder of this section, I will examine three main policy areas that have, whether
intentionally or not, have broken up families, indoctrinated Native children with non-Native
values, and pulled apart the very social fabric that allows communities to function in a healthy
manner. Specifically, I will examine the federal government's policies with respect to (1)
65 Catherine M. Brooks, The Indian Child Welfare Act in Nebraska: Fifteen Years, A Foundation for the
Future, 27 Creighton Law Review 661 (1994).
66 Robert A. Williams, Jr., The Algebra of Federal Indian Law: The Hard Trial of Decolonizing and
Americanizing the White Man's Indian Jurisprudence, 1986 Wisconsin Law Review 219.
67 Robert A. Williams, Jr., Like a Loaded Weapon: The Rehnquist Court, Indian Rights, and the Legal
History of Racism in America (University of Minnesota Press, 2005).
68 Graham supra note 22 at I 0.
69 Byler supra note 19 at 6-7.
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education; (2) child welfare; and (3) criminal justice (focusing on how juveniles are treated
within the criminal justice system). Ultimately, I will demonstrate that policies in all three of
these areas function to assimilate Native Americans, predominantly by separating Native
children from their families, their culture, and their nations.

1.

Assimilation through Education Policy
a.

Missionary Schools

Assimilation of Native American youth through education has been occurring for
generations. Education is a natural place to begin the process of assimilation because whoever
controls the education of children, controls-in large part-what those children know, what they
value, and how they perceive the world around them. The history of assimilation through
education can be traced back to missionaries who started the first Indian schools, 70 and who
knew that if Natives were going to be converted to Christianity-the missionaries' primary
goal-then formal education was a tool that could be used to accomplish that end. 71 To bring
about their goal, they utilized a tactic that would be repeated over and over for the next few
centuries: they separated Native youths from their families and kinship groups so that the
children could be "Christianized" and "civilized."72 As Vine Deloria recounts, "An old Indian
once told me that when the missionaries arrived they fell on their knees and prayed. Then they
got up, fell on the Indians, and preyed." 73
For a period of more than 150 years, missionary schools were the "chief agent for
spreading Christianity and Western culture." 74 These schools were almost completely devoid of

Graham supra note 22 at 12 (the first boarding school for Indians started in 1754 for the express purpose
of Christianizing the students and teaching them how to do agriculture).
70

71

Native American Education: A Reference Handbook, 7 (Santa Barbara, CA: ABC-CLIO Publishing,

2002) (published as part of the "Contemporary Education Issues" series) [hereinafter Native American Education].
72 Graham supra note 22 at 10.
73 Vine Deloria Jr., Custer Died for Your Sins, 101 (Norman: University of Oklahoma Press, 1988).
74 Native American Education supra note 71 at 8.
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any Native culture, including the use of Native languages, 75 and for more than a century these
schools acted with Congress's political and financial support. 76 Despite experimenting with
different types of schools and curricula, the missionary schools never made the large-scale
changes that both Congress and the various religious groups had hoped for. 77 They were,
however, able to set the tone for future educational policies "from religious indoctrination, to
cultural intolerance to wholesale removal of American Indian children."78

b.

Federal Boarding Schools

Although missionary groups ran Native schools for most of the 19th century, during that
same time the federal government was increasing its own role in Indian education. 79 By 1840,
the federal government oversaw approximately 2,900 students between six manual-training
schools and eighty-seven boarding schools. 80 In the 1870s the number of federal boarding
schools (and the number of students they oversaw) began to increase dramatically. 81 According
to the Bureau of Indian Affairs (BIA), these federal boarding schools were designed to (1)
replace native languages with English; (2) replace communal ethics with individualistic ethics;
(3) convert students to Christianity; and (4) teach U.S. history, democracy and Manifest
Destiny. 82 Richard Henry Pratt, who was responsible for opening the first off-reservation
boarding school in 1879, 83 put it more bluntly. He stated that the purpose of the school was

Graham supra note 22 at 14-15; but see Native American Education supra note 71 at 11 (some
missionary schools did use Native language to try and speed up the process of conversion).
76 Graham supra note 22 at 14-15; Native American Education supra note 71 at 10.
77 Graham supra note 22 at 16.
78 Id. at 13.
79 Native American Education supra note 71 at 14.
80 Id.
81 Graham supra note 22 at 15.
82 Id.
83 Native American Education supra note 71 at 15.
75
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simply to "kill the Indian and save the man." 84 To accomplish these goals, the federal boarding
schools separated children from their families and natural support systems by placing children in
schools outside of reservations. 85 Additionally, they punished any child who clung to his or her
culture, either by using Native languages, or observing Native religious traditions, or wearing
Native clothing. 86
Despite the scope of these federal boarding schools, they failed to assimilate Native
children as completely as had been hoped. Due to these failures, some believed the answer lie in
"earlier, longer, and perhaps even permanent removal of American Indian children from their
families and communities." 87 Thus, the "Outing System" was created in which a Native child
was placed with a white family in an attempt to completely isolate and immerse that child in
white culture. 88 In many respects, the Outing System was little more than state-sponsored
kidnapping, 89 and, to make matters worse, the living conditions at these schools were often very
poor. 90 High morbidity and mortality rates were commonplace-meaning Native parents would
oftentimes see their children leave for school, only to never see them again. 91 Further, those

84 Id. at 22; See also Robert Bergman, The Human Cost of Removing American Indian Families, The
Destruction of American Indian Families 34 (Steven Unger ed., New York: American Indian Affairs, 1977) (first
Navajo boarding school established in 1890s to "remove the Navajo child from the influence of his savage parents").
85 Brooks supra note 65 at 661-662.
86 Id.
87 Graham supra note 22 at 18.
88 Native American Education supra note 71 at 15-16; Graham supra note 22 at 18; Dorothy H. Bracey,
Criminalizing Culture: An Anthropologist Looks at Native Americans and the U.S. Legal System, Native Americans
and the Criminal Justice System 35, 47 (Jeffrey Ian Ross & Larry Gould eds., Boulder, CO: Paradigm Publishers,
2006).
89 Dane Coolidge, "Kid Catching" on the Navajo Reservation: 1930, The Destruction of American Indian
Families 18, 18 (Steven Unger ed., New York: American Indian Affairs, 1977).
90 See also Bergman supra note 84 at 34 (the educational environment consisted of as many as two hundred
children for every one teacher, which means the possibility of any meaningful relationship between child and adult
was oftentimes very remote).
91 Native American Education supra note 71 at 23.
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children who would return after their schooling oftentimes felt completely disconnected from
their family, friends, and community. 92
By 1928, the Meriam Report was published and the boarding schools came under heavy
criticism. 93 The report advised the BIA to abandon assimilation as the goal of education. 94 In
1934, the Indian Reorganization Act95 attempted to accomplish this goal by shifting Native
education to the states. 96 This shift in policy was short-lived. 97 By 1944, a Congressional report
called for a return to off-reservation boarding schools, 98 and by the 1950s the federal
government's policy of assimilation through the termination of tribes was in full-effect. 99
The result of these policies was that in 1974 there were still more than 34,000 Native
American children in federal boarding schools, 100 which represented more than 17% of all Native
youth at the time. 101 Fortunately, in 1972 Congress passed the Indian Education Act, 102 and, in
1975, the Self-Determination and Education Assistance Act, 103 which were designed to help end
federal dominance over Native nations in many areas, including education. 104 In the years since
these Acts, Native nations have made significant progress in taking control over their own
education by establishing more than 75 tribally-operated primary and secondary schools; more
than two dozen community colleges and universities; and a stronger presence in higher education

n Id.
Brookings Institution, Institute for Government Research. The Problem of Indian Administration.
Baltimore: Johns Hopkins Press, 1928 (commonly referred to as "the Meri am Report").
94 Native American Education supra note 71 at 26-27; Graham supra note 22 at 18.
95 Indian Reorganization Act (IRA) (Wheeler-Howard Act) (June 18, 1934, ch. 576, 48 Stat. 984); 25
U.S.C.A. §461 et. seq.
96 Native American Education supra note 71 at 27; Graham supra note 22 at 19-20.
97 Graham supra note 22 at 20.
98 Id. at 20-21.
99 Id. at 20.
100 Lester supra note 26 at 19.
101 Byler supra note 19 at 1-2.
wi Indian Education Act (Pub. L. 92-318, Title IV, June 23, 1972, 86 Stat. 334).
103 Indian Self-Determination and Education Assistance Act (ISDEAA) (Pub. L. 93-638, Jan. 4, 1975, 88
Stat. 2203).
' 04 Polashuk supra note 17 at 1201-1202; Native American Education supra note 71 at 33.
93
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through a variety of programs, such as American Indian Studies. 105 Despite this progress, the
damage of generations of assimilative educational policies cannot be completely reversed in one
or two generations, and so the legacy of these policies lives on.

2.

Assimilation through Child Welfare Policy

Education is not the only tool used to assimilate Native American children. For many
years, Native children were removed from their homes at alarming rates and given new
families-white families--either through adoption or foster care. 106 As might be expected, the
decision to remove Native American children and place them with white families was not made
by Natives, but by foreign institutions, such as state and federal courts. 107
The idea that Native children would be better off living with white families seemed to
take its strongest form during the Termination Era, 108 when federal policy was directed at
assimilating all Native Americans. 109 During this time, the federal government encouraged
private agencies-including religious groups-as well as state agencies to get involved in the
lives of Native American youths.
One example of such an agency was the Indian Adoption Project, which took place in the
1950s at the urging of the federal government and was created to place Native children with nonNative parents so they would receive better care. 110 Before it closed its operation. the Indian
Adoption Project had placed nearly 400 Native children with white parents. 111 Another example

105

Native American Education supra note 71 at 35-36.
Lester supra note 26 at 18; Brooks supra note 65 at 663.
107 Brooks supra note 65 at 665; Joseph Westermeyer, The Ravage of Indian Families in Crisis, The
Destruction of American Indian Families 47, 54-55 (Steven Unger ed., New York: American Indian Affairs, 1977).
108 Justin B. Richland & Sarah Deer, Introduction to Tribal Legal Studies 66-67, (Jerry Gardner, series ed.,
Altamira Press, 2004) [hereinafter Intro to Tribal Legal Studies]; generally, the Termination Era is seen as lasting
from 1945-60, see generally David H. Getches, et al., Cases and Materials on Federal Indian Law (5 1h ed., 2005)
[hereinafter Federal Indian Law].
109 Intro to Tribal Legal Studies supra note 108 at 66-67.
110 Graham supra note 22 at 22.
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comes in the form of religious groups that took action. The practices varied greatly between
denominations that worked with Native Americans, but at least one denomination has been cited
as having displaced more than 5,000 Native children per year in the years preceding the passage
of the Indian Child Welfare Act of 1978. 112 Concurrent with these types of projects, the BIA
started heavily involving the states in Native child welfare decisions by referring the majority of
their cases to the states. This meant that for the first time in history, state welfare agencies and
courts were interacting with significant numbers of Native American children. 113
Involving states in Native child welfare decisions resulted in the creation of a
jurisprudence that fundamentally misunderstood Native culture, and that ultimately tried to alter
and assimilate it. 114 State courts took it upon themselves to define proper child-rearing
techniques and, when they found Native parents who did not follow their ideals for child-rearing,
they removed Native children from the care of their parents. 115 For instance, courts typically
believed that only the mother and father of a child constituted family that could properly raise
that child. 116 Thus, if the child were not predominantly in the care of these two parents, courts
would find neglect or endangerment and remove the child from the home. 117 Teachers and social
service workers, who were often responsible for initiating these types of cases, often shared the
court's understanding of proper child-rearing tcchniques. 118 The problem with this practice was
that it assumed that there was only one proper method of parenting children, and therefore, it
failed to take into account Native concepts of child-rearing.

ICW A supra note 24.
Graham supra note 22 at 21-22.
114 Brooks supra note 65 at 665; Channel L. Cross, The existing Indian Family Exception: Is It Appropriate
to Use a Judicially Created Exception to Render the Indian Child Welfare Act of 1978 Inapplicable?, 26 Capital
University Law Review 847, 848 (1997).
115 Brooks supra note 65 at 665.
116 Graham supra note 22 at 27.
117 Id. at 25.
118 Cross supra note 114 at 853-854; Graham supra note 22 at 26.
112

113
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Although Native nations parenting techniques vary greatly, 119 their conceptions of family
tend to be broader and more inclusive than those associated with the Anglo nuclear family. 120
Oftentimes, Native families are comprised of a "large network of relationships" 121 that includes a
"multi-generational complex of people and clan and kinship responsibilities." 122 Thus, a child
may literally have dozens or hundreds of relatives who "are counted as close, responsible
members of the family." 123 Courts rarely recognized this concept of family to the detriment of
Native children.
The problems associated with state social services and courts handling child welfare
cases are well documented, and go beyond mere misunderstanding of Native child-rearing
techniques. 124 There is evidence of institutional biases that helped result in Native child
displacements. For instance, there were due process concerns related to notice, 125 ability to make
a defense, 126 and the use of coercion to get Native parents to waive their rights with respect to
their children. 127 Additionally, the law was clearly unevenly applied to Native Americans as
compared to other races, especially in cases that involved alcohol abuse. 128
The result of the federal government's implicit-and sometimes explicit-approval of
these policies was removal and subsequent assimilation of Native children at astounding rates. 129

119Gra h am

supra note 22 at 5; Besaw et al. supra note 18 at 18.
Brooks supra note 65 at 665 (tribal languages often do not have an analog for the Anglo word
"adoption").
121 Evelyn Blanchard, The Question of Best Interest, The Destruction of American Indian Families, 57, 59
(Steven Unger ed., New York: American Indian Affairs 1977).
122 Vine Deloria Jr., Indian Education in America: Eight Essays by Vine Deloria Jr., 22 (American Indian
Science & Engineering Society, 1991 ).
123 Byler supra note 19 at 3.
124 S
ee, e.g., Cross supra note 114; Graham supra note 22.
125 Graham supra note 22 at 29.
126 Id. at 28.
127 Id. at 29.
128 Id. at 26.
129 James Abourezk, The Role of the Federal Government: A Congressional View, The Destruction of
American Indian Families 12, 12-13 (Steven Unger ed., New York: American Indian Affairs, 1977); Westermeyer
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Conservative estimates indicate that in the 1960s and 1970s approximately one out of every three
Native youths was removed from his or her home. 130 The vast majority of these removals
resulted in placements outside the Native community, with substantial numbers of children being
entirely removed from the state they lived in. The rates of placement outside the home differed
from state-to-state, but invariably a Native child was far more likely to have been removed from
his or her home than a white child-in some states, the rates for Native Americans were nearly
twenty times more than those of white children. 131 Furthermore, although white adoptions of
Native children were commonplace in many states, the reverse situation-where a white child
was placed with another race-was virtually nonexistent. 132
In 1978 Congress passed the Indian Child Welfare Act (ICWA) in an attempt to correct
the serious problems surrounding Natives in the child welfare system. 133 Congress noted the
high rates of child displacement and realized that the long-term survival of Native American
peoples and culture was put in great jeopardy when Native children were raised by non-Natives
and denied access to Native culture. 134 Moreover, they recognized that a fundamental aspect of
Native autonomy is the ability to participate in child custody proceedings. 135 As such, ICWA
gives Native nations exclusive jurisdiction over child custody cases when the child is residing or
domiciled on the reservation. 136 The Act also instructed state courts to transfer any Native child
custody cases that might fall under their jurisdiction to tribal courts upon request of the parents

supra note 107 at 54-55 (the result is de facto ethnocide of values, attitudes and customs chosen by a group of
people).
13 Cross supra note 114 at 847; Graham supra note 22 at 24.
131 Brooks supra note 65 at 663-664; Cross supra note 114 at 852; Graham supra note 22 at 24; Byler supra
note 19 at 1.
132 Brooks supra note 65 at 663-664.
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134 Cross supra note 114 at 852.
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or the tribe, unless there is good cause not to transfer. 137 Finally, ICWA laid out a hierarchy of
places that a Native child should be placed in the event that the child must be removed from the
home of his or her parents. The hierarchy in the Act is designed to keep Native children with
their extended family when possible, and within the Native nation ifthere is no suitable extended
family available. 138
Research indicates that the Indian Child Welfare Act has substantially improved
conditions for Native youth related to child welfare cases. 139 However, despite the progress that
has been made, the assimilation of Native children does continue to occur within the child
welfare context. Over the past three decades many state courts have developed what is called the
"Existing Indian Family Doctrine." This doctrine states that ICWA does not apply to cases
where a Native child is not being removed from an "exiting Indian family or home." 140 The
argument put forth by state courts is that ICWA was only intended to apply to children that grew
up in a Native cultural environment or bonded with a parent or relative who is connected to his
or her Native culture. 141 Although counterarguments to this line of reasoning have been put
forth, 142 the doctrine continues to exist in a significant number of states throughout the
country. 143 Ultimately, although major improvements to child welfare have been made by
ICWA. it is currently estimated that as many as twenty percent of Native children are still being
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Id. at 69-70.
139 Lester supra note 26 at 18-19 (in 1975 the rate ofN ative adoption was three times that of other races,
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of State Court Resistance, 51 Emory L.J. 587,625 (2002) (stating that the doctrine has been endorsed by the courts
of at least ten different states).
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placed outside of their families and nations. 144 Thus, although progress has been made, the
assimilative practice of allowing a non-Native institution to remove Native children from their
families and nations continues to exist in the child welfare context.

3.

Assimilation through Criminal Justice Policy
a.

Assimilation Generally

The final assimilative tool I will discuss in this paper is the criminal justice system. The
criminal justice system is a very powerful assimilative mechanism because criminal laws (and
the police, courts, etc., which enforce them) are, in essence, defining what behavior is acceptable
in a community and what is not. Thus, the criminal justice system is both a mechanism of norm
creation and norm reinforcement. 145 When an outside culture controls the criminal justice
system of another society, the outside culture can define and promote its own norms within the
other society. This is precisely what the United States has done for more than a century. 146 In
this section, I will expose the breadth of the U.S.'s assimilative criminal justice system policies
by considering the following three questions: (1) Who determines what actions are criminalized
in Indian Country? (2) Who determines what system and/or procedures are used to deal with
crime in Indian Country? (3) Who determines the scope of criminal jurisdiction in Indian
Country?

(1) Who determines what actions are criminalized in Indian Country? Before answering

this question, it is important to consider what makes a certain action a crime. Although there are
many ways to define "crime" generally, two interrelated components are key: a crime requires

Graham supra note 22 at 3.
Carrie E. Garrow & Sarah Deer, Tribal Criminal Law and Procedure 10 (Jerry Gardner, series ed.,
Altamira Press, 2004) [hereinafter Tribal Criminal Law].
146 Polashuk supra note 17 at 1202; Tribal Criminal Law supra note 145 at 37.
144
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some sort of act or omission that is morally condemned by the community; 147 and a crime,
although it may have a specific victim, causes social harm. 148 It is this social harm that justifies
the involvement of a sovereign (i.e. the government) in some form or another. Given this
definition, crimes are intended to reflect a community's strongest and least controversial morals.
Therefore, if one culture imposes a criminal code upon a second culture, the values of that
second culture are being assimilated or molded into whatever the first culture desires them to be.
The imposition of criminal law (and thus of outside values) has been occurring in Indian
Country for more than two centuries. 149 In that time, Congress passed the Major Crimes Act of
1885, 150 the General Crimes Act, 151 and the Assimilative Crimes Act 152 to, in part, define what
constitutes a crime in Indian Country. None of these Acts had any Native input, and all three of
them remain in effect to this day. Additionally, Congress passed Public Law 280 in 1953, 153
which subjected a large amount of Indian Country to state criminal jurisdiction for the first
time. 154 This Act also remains in effect to this day and shapes both "law enforcement and
criminal justice for 23% of the reservation-based tribal population and 52% of all tribes in the
lower forty-eight states." 155 Furthermore, the Alaska Claims Settlement Act of 1972, 156 as

Joshua Dressler, Understanding Criminal Law, Third Edition 2 (Lexis Publishing, April 2001 ).
Id. at 1.
149 Robert N. Clinton, Development of Criminal Jurisdiction Over Indian Lands: The Historical
Perspective, 17 Ariz. L. Rev. 951, 953 (1975) (stating that "until approximately 1796 criminal jurisdiction over
Indians and Indian territory was resolved through reliance on Indians' sovereignty").
150 18 U.S.C. §1153 (the "Major Crimes Act").
151 18 U.S.C. § 1152 (also known as the "Indian Country Crimes Act"). The precursors to this Act can be
traced back to 1790. See Robert N. Clinton, Criminal Jurisdiction Over Indian Lands: A Journey Through a
Jurisdictional Maze, 18 Ariz. L. Rev. 503, 522 (1976).
152 18 U.S.C. § 13 (the "Assimilative Crimes Act").
153 Act of Aug. 15, 1953, ch. 505, 67 Stat. 588, 588-60. The criminal provisions ofthis law, as amended,
are codified at 18 U.S.C. §1162 (2000) (mandatory states) and 25 U.S.C. §1321 (2000) (optional states).
154 Carole Goldberg & Duane Champagne, Is Public Law 280 Fit for the Twenty-First Century? Some Data
at Last, 38 Conn. L. Rev. 697, 697 (2005-06).
155 Id. (calculation based on 2000 Census data).
156 43 U.S.C. §§1601-1629h (2000).
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interpreted by the United States Supreme Court in Alaska v. Native Vil!. of Venetie, 157 effectively
eliminated most oflndian Country in Alaska, meaning that Alaskan Native village lands are also
subject to state criminal jurisdiction as they no longer considered a part of Indian Country at
all.15s
In addition to these general statutes, the federal government unilaterally imposed law and
order codes on many Native nations beginning in 1884. 159 These codes criminalized customs
and practices that both reflected Native values, and acted as social controls in their

°

communities. 16 For several generations these criminal codes, written by non-Natives, were in
place to assimilate Natives and redefine their value systems. Beginning in the 1960s, more and
more Native nations began writing their own tribal codes, 161 but to this very day Congress
technically has the final say on what Native practices are and are not considered crimes. 162
Defining crimes is more than just stating what actions constitute criminal behavior; it also
includes defining the consequences for such criminal behaviors. When a community determines
the consequences for a criminal act, they are making two important normative judgments: the
first is about their overall philosophy on crime; and the second is about the relative immorality of
different acts. I will discuss these aspects further, but the crux of the matter is that these
judgments should reflect the actual beliefs and values of the community and, in Indian Country,
they oftentimes do not.
First and foremost, the type of consequence that a society attaches to a crime makes a
broad statement about that society's underlying philosophy on crime. In Western legal thought
522 u .s. 520, 524 (1988).
Goldberg & Champagne supra note 154 at 697-698.
159 Melton supra note 16 at 66.
160 Tribal Criminal Law supra note 145 at 37.
161 Polashuk supra note 17 at 1195.
162 This is because Congress retains plenary powers over everything related to Native Americans. See, e.g.,
David E. Wilkins, The U.S. Supreme Court's Explanation of "Federal Plenary Power:" An Analysis of Case Law
Affecting Tribal Sovereignty, 1886-1914, American Indian Quarterly, Vol. 18 (1994).
157
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criminal justice systems exist for one of four main reasons: to punish; to deter future crime; to
rehabilitate; and/or to incapacitate. 163 The United States criminal justice system is largely built
upon the philosophies of punishment and deterrence. 164 Thus, crimes in the U.S. regularly result
in prison time because prison is viewed as a punitive measureJ Additionally, the fear of prison
(or of punishment more generally) is supposed to act as a deterrent to future would-be criminals.
In traditional Native justice systems, a different philosophy often underpinned the response to a
criminal action-a restorative one. 165 Although restorative justice can take many forms, the
general idea is that a crime disrupts the balance and functionality of a community, and it is up to
everyone affected by the crime (including the victim and criminal) to restore the order of
things. 166 Under this way of looking at crime, the goal of a justice system is not to punish, nor
deter, but to take steps (whether small or large) to bring about healing and closure to all those
affected by the criminal act. 167 Although restorative principles are beginning to make limited
appearances in some Native justice systems, 168 the fact is that for the majority of crimes in Indian
Country, the federal government has decided what kind of response is appropriate-generally
speaking, prison-and thus, they have imposed a punitive philosophy on Native nations. 169

Dressler supra note 147 at 13-26.
Id.
165 Ada Pecos Melton, Indigenous Justice Systems and Tribal Society, 79 Indian Tribal Courts and Justice
Judicature No. 3 127, 131 (Nov-Dec, 1995) [hereinafter Indigenous Justice Systems].
166 Id. at 127.
161 Id.
168 Although restorative principles are showing up in Native justice systems, there are issues associated
with their use. For instance, there are issues about the legitimacy of using restorative principles. One such problem
with legitimacy relates to whether the source of the restorative principle is Native or not. Another legitimacy
problem stems from the influence of non-Native U.S. culture, which portrays justice as an adversarial process.
Additionally, there are more pragmatic issues that arise with the use of restorative principles. For example, are the
social relationships necessary for restorative justice to work still in place within a particular Native community?
Another question is whether restorative justice, in practice, can actually handle modem-day crimes, such as drug
abuse, or whether something more than a restorative framework is necessary for such problems. See e.g., Elizabeth
E. Joh, Custom, Tribal Court Practice, and Popular Justice, 25 American Indian Law Review 117, 121-123 (2001).
169 Id. at 126 (not only do Native nations have very little input into what the consequences are for a specific
crime, but for the majority of serious crimes-such as felonies-Native nations are, in fact, completely removed
from the process of administering justice altogether, therefore strengthening the assimilate practices of the federal
government).
163
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The second normative judgment made when a society defines the consequences of a
criminal act is very much related to the first---determining the appropriate response to a crime
not only reflects an underlying philosophy on criminal justice, but it also conveys the relative

°

immorality of various behaviors. 17 For example, under U.S. criminal law, both littering and
murder are crimes, but they are not treated equally. Whereas the consequence for littering is
generally a monetary fine, 171 for murder it is usually prison (or even death). 172 The imposition of
different responses to these crimes reflects the community's ideal that murder is more morally
reprehensible than littering is, but it also reinforces that same value judgment for future
generations. 173 Viewed in this light, sentencing is a tool-a means to achieve a specific goal,
such as punishment or restoration. 174 To use this tool effectively, one must understand the values
and social structures of those involved. 175 Even though the federal government has thrust a
policy of punitive sentencing on Native nations, the federal government could have given Native
nations the freedom to sentence criminals as they see fit, keeping in mind the federal philosophy
on crime. Historically, however, that has not been the case. When the federal government
defines crimes, they also define what they deem to be appropriate sentences. 176 The result is that
Native nations lose the ability to sentence according to their values, which means they lose the
ability to decide what is best for their own people.

170

Thus, the system itself assumes that some actions are more immoral than others, even though not all
communities would agree with this sentiment. See, e.g., Dressler supra note 147 at 13-26.
171 36 C.F.R. §261.1 b (violating CFR §261.11 can result in a fine up to $500 or prison time up to six
months).
172 18 U.S.C. § 1111 (first degree murder is punishable by death or life imprisonment).
173 For example, one could image that if the penalty for these crimes were reversed, then eventuallyperhaps after several generations-littering would become the more morally reprehensible crime. This hypothetical
change in values demonstrates the very real ability of criminal justice systems to create and reinforce community
norms.
174 Rupert Ross, Leaving Our White Eyes Behind: The Sentencing of Native Accused, Native Americans,
Crime, and Justice 152, 153-154 (Marianne 0. Nielsen & Robert A. Silverman eds., Boulder, CO: Westview Press
1996).
175 Id. at 152.
176 See, e.g., 18 U.S.C. § 1111 (murder is punishable by death or life imprisonment).
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(2) Who determines what system and/or procedures are used to deal with crime in Indian
Country? Just as the substantive definition of what a crime is creates and reinforces norms, the
procedures by which crimes are dealt with do the same. For instance, a winner-take-all
adversarial system where a defendant is presumed innocent conveys a very different set of values
than does a system where community leaders facilitate a discussion between a perpetrator, a
victim, and their families in an attempt to find healing (however that might be defined) for
everyone affected by the crime. Thus, the system itself (including its procedures) can be as
assimilative tool if it is used by one culture to impose or change the values of another culture.
Although the U.S. criminal justice system has many components, 177 the two most significant for
my argument are courts (the institution designed to resolve conflicts), and prisons (the institution
most-often responsible for dealing with serious criminals).
Prior to European settlement, Native nations had a long history of dispensing justice
through a variety of systems which reflected their own norms and values, and that allowed the
society to function effectively. 178 Native justice systems were oftentimes misunderstood by the
colonial powers who tended to think of Native Americans as lawless. 179 In response to this
perception, the federal government imposed a foreign justice system onto much of Indian
Country. For instance, beginning in 1883, the BIA created and implemented "Courts oflndian
Offenses" (currently known as "CFR courts" 180), complete with procedural regulations on how
these courts were to operate. 181 These courts were designed to suppress and replace traditional

The criminal justice system includes (but is not limited to) components like the police force, medical
examiners, court officials, prison officials, treatment personnel and parole officers.
178 Polashuk supra note 17 at 1193; Barbara Ann Atwood, Tribal Jurisprudence and Cultural Meanings of
the Family, 79 University ofNebraska 577, 585 (2000); Indigenous Justice Systems supra note 165 at 132; Melton
supra note 16 at 65.
179 Po lashuk supra note 17 at 1193.
180 Id.
177
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Id.; Joh supra note 168 at 119.
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justice systems and assimilate Native Americans by imposing "Western values" on them. 182 For
nearly fifty years, the CFR courts were the primary justice institution in the majority of Indian
Country. 183
However, by the 1930s, the federal policy of assimilation-in its various vestiges,
including the CFR courts-was largely considered a failure. 184 In response to this sentiment,
Congress passed the Indian Reorganization Act of 1934 (IRA), 185 and with its passage, Native
nations were able to create their own tribal courts. 186 Although many courts initially established
under the IRA were indistinguishable from CFR courts, 187 they were also a stepping-stone to the
development of both traditional and innovative justice systems that exist in many parts of Indian
Country today. 188 These traditional and innovative justice systems are proof that attempts are
being made to fight the assimilative aspects of Western court systems. Unfortunately, despite the
progress being made in bringing about culturally relevant justice systems to Native peoples, two
substantial difficulties remain.
First, despite changes in federal policy to actively move away from assimilation, many
aspects of Native culture continue to be criminalized. 189 Further, those practices-including
traditional dispute resolution practices-that have been decriminalized had to go through the
Western legal and political system to get that way. The "very process of subjecting an institution
[or practice] to legislative debate and courtroom litigation" not only "calls into question the

Polashuk supra note 17 at 1193; Joh supra note 168 at 119.
Polashuk supra note 17 at 1193; see also Tribal Criminal Law supra note 145 at 3 7 (to give this process
legitimacy in the eyes of Native Americans-and, presumably to speed up assimilation-the BIA would oversee the
courts, but would often utilize Natives to enforce the foreign laws on their own people).
184 Polashuk supra note 17 at 1194.
185 IRA supra note 95.
186 Polashuk supra note 17 at 1194.
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Polashuk supra note 17 at 1195; Melton supra note 16 at 65-66.
189 Bracey supra note 88 at 49-50.
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legitimacy of the institution [or practice]", but also demonstrates the "the power of the majority's
legal system over Native American culture." 190
Second, although Native nations are free to develop systems that differ from Western
systems, they must constantly wrestle with the question of legitimacy (in the eyes of the
colonizer). The further a nation moves away from the colonizer's model of a justice system, the
greater the risk that the colonizer will not recognize the legitimacy of the system. 191 Therefore,
even when the U.S. is not actively imposing its justice system on Native nations, its concepts of
what makes up a legitimate justice system can still influence how nations develop their own
systems. For instance, most alternative or restorative justice systems run by Native nations are
operated as diversion systems-requiring some sort of waiver, suspended sentence and/or the
defendant's consent. 192 In such cases, the effect federal concepts of justice have had on a
nation's system are, to some degree, assimilation in action.
The prison system is another assimilative feature of the federal criminal justice system.
Traditionally, Native Americans had an array of strategies for dealing with those who disrupted
the social fabric of the community. These methods involved everything from public shaming, 193
to restitution, 194 to banishment, 195 to death. 196 Generally speaking, however, these methods were

190 Id. at 36-47 (For instance, despite the majority's claim to protect the Right to Freedom of Religion, the
fact remains that many aspects of Native religion-such as dancing, the use of peyote, the use of eagle feathers, and
the protection of sacred sites-have repeatedly been subject to criminalization by the majority's courts and
legislatures. Although some of these practices have been decriminalized, others have not (or, at least, have not been
decriminalized completely), and the result is a loss oflegitimacy for such practices within a community and/or a
breakdown in their ability to act as effective methods of social control.).
191 Lester supra note 26 at 18.
192 See e.g., Nancy A. Costello, Walking Together in a Good Way: Indian Peacemaker Courts in Michigan,
76 U. Det. Mercy L. Rev. 875, 888 (Spring, 1999) ("The operation of the Mnaweejeendiwin is simple and
straightforward. [] An offender may agree to seek peacemaking in lieu of a complaint being filed against him or as
an alternative to probation."); Megan Lynn Johnson, Coming Full Circle: The Use of Sentencing Circles as Federal

Statutory Sentencing Reform for Native American Offenders, 29 T. Jefferson L. Rev. 265, (Spring, 2007) ("In the

Hollow Water program, [run by the Manitoba Ojibway tribe,] a community-based sentence is usually imposed in
conjunction with a suspended incarceration sentence in case that the offender violates his healing contract.").
193 Tribal Criminal Law supra note 145 at 21.
194 Indigenous Justice Systems supra note 165 at 132.
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more concerned with restoring the community to working order than with punishing a
wrongdoer .197 There is very little evidence that anything similar to incarceration in prison was
ever used by Native nations prior to the 1970s. 198 Even so, both the federal government and the
states use imprisonment extensively for serious crimes, and this practice is now commonplace in
Indian Country as well.
The problems with the prison system run deeper than the mere fact that they reinforce a
norm of punishment as the appropriate response to crime. For example, even though Native
Americans are over-represented in the prison population, 199 there are still many state and federal
prisons that are neither familiar with, nor accommodating to, Native culture. 200 On the other
hand, tribal prisons have been so completely under funded that in 2004 the Department of the
Interior called the prison system in Indian Country a "national disgrace" 201 and cited apathy and
neglect by the federal government itself for this condition. 202 Thus, not only was it the federal
government's assimilative policies that effectively required Native nations to use prison systems,
19s

Id.

See e.g., Fredric Brandfon, Traditional and Judicial Review in the American Indian Tribal Court
System, 38 UCLA Law Review 991, 996 (1991) ("The accusation of witchcraft was a particularly dramatic
mechanism for enforcing consensus and resolving disputes. [] A dispute could be resolved by identifying the witch,
expelling or killing him or her, and reinforcing the group's self-definition in the process.").
197 Tribal Criminal Law supra note 145 at 16-17.
198 Indigenous Justice Systems supra note 165 at 132; Melton supra note 16 at 68.
199 See, e.g., Sharing the Spirit of Wisdom: Tribal Leaders Listening Conference 15 (Office of Juvenile
Justice and Delinquency Prevention, 2004 ), available at http://www.ncjrs.gov/pdffiles 1/ojjdp/220712.pdf (last
visited August 15, 2009) [hereinafter Sharing the Spirit of Wisdom]; Mairanne 0. Nielsen, Contextualization for
Native American Crime and Criminal Justice Involvement, Native Americans, Crime and Justice 10, 12 (Marianne
0. Nielsen & Robert A. Silverman eds., Boulder, CO: Westview Press 1996); but see also Lester supra note 26 at
23-24 (admitting that for decades Native Americans have appeared to be over-represented in crime statistics, but
arguing that the available data does not demonstrate higher crime rates for Native Americans than other ethnic
groups and, in fact, that the data is insufficient to test such a hypothesis because of its inability to control for
extraneous variables).
200 William G. Archambeault, Imprisonment and American Indian Medicine Ways: A Comparative Analysis
of Conflicting Cultural Beliefs, Values, and Practices, Native Americans and the Criminal Justice System 143, 146
(Jeffrey Ian Ross & Larry Gould eds., Boulder, CO: Paradigm Publishers, 2006).
201 Clare E. Lyon, Alternative Methods for Sentencing Youthful Offenders: Using Traditional Tribal
Methods as a Model, 4 Ave Maria Law Review 211, 219 (2006) ("The report details 'deplorable conditions' in the
facilities and shows 'that over a 3-year period, 11 prisoners died, 236 prisoners attempted suicide, and 631 escaped
from jails ... "').
202 Id. at 219 ("The BIA, which oversees and funds these jails, was unaware of 98 percent of [the incidents
of death, attempted suicide and escapes from tribal jails] due to poor record-keeping and mismanagement.").
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but it has been their neglect and has made these prisons even worse places to be than most other
state and federal prisons.

(3) Who determines the scope of criminal jurisdiction in Indian Country? Jurisdiction is
"the power and authority a government has over its people and land."203 Criminal jurisdiction
specifically refers to a nation's power over crime and criminals within its boundaries, and is "an
important element of the right to self-governance, as it gives tribes the power to protect their
people, culture and nation." 204 When criminal jurisdiction is taken away from Native nations,
they lose the ability to exercise control over their own citizens as well as those non-Native
individuals living within their borders. 205 Regrettably, for nearly 200 years federal Indian law
has continually chipped away at Native nations' criminaljurisdiction. 206

Historical retellings of

this loss of Native criminal jurisdiction are nurnerous, 207 and, as such, a detailed analysis of the
history and current state of criminal jurisdiction is beyond the scope of this paper. 208
However, it is important to note that Congress has plenary powers over all Indian
affairs-meaning, they have the final word on Native criminaljurisdiction. 209 Thus, although for
the last two centuries Native nations have increasingly been given leeway to incorporate
traditional practices and values into their justice systems, the U.S. Supreme Court has acted to
substantially curtail Native criminal jurisdiction in that same timeframe while Congress-with
one important exception210-has stood back and watched. 211 Furthermore, federal (and

Tribal Criminal Law supra note 145 at 75.
Id. at 76.
205 Melton supra note 16 at 66.
206 See, e.g., U.S. v McBratney, 104 U.S. 621 (1881); Major Crimes Act supra note 144 (1885); Oliphant v
Suquamish Tribe, 435 U.S. 191 (1978).
207 See, e.g., Clinton supra note 149.
208 However, I will address some issues ofNative criminal jurisdiction subsequently, when I discuss Native
nation jurisdiction over Native juveniles, see discussion infra at Part II, B, 3, b.
209 See, e.g., Wilkins supra note 156.
210 The important exception is the so-called "Dura-fix," for the entire saga see, Dura v Reina, 495 U.S. 676
(1990) (where the Supreme Court held that a Indian tribe may not assert criminal jurisdiction over a non-member
203
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sometimes state) criminal jurisdiction has increased within Indian Country over the last 150
years. 212 When Native nations lose criminal jurisdiction in Indian Country and outside
governments gain it, the result is a system where an outside government can impose its values
and system on Native Americans and where the legitimacy of Native institutions are called into
question. 213 Additionally, when outside governments do not exercise their jurisdiction over
crimes that Native nations' have no jurisdiction over, the result is crime that goes unpunished
and that adversely affects the community as a whole. 214
In sum, the criminal justice system is a tool that can be used for assimilation, and that has
been used for that purpose by the U.S. government. In Indian Country, it is not Native nations,
but the federal government who is largely responsible for defining what constitutes a crime, what
system and procedures will handle it, and what government(s) will have jurisdiction over it. In
the next section, I will elaborate on these points to demonstrate how Native youths are
particularly vulnerable to the assimilative effects of federal criminal justice policies.

b.

Assimilation of Juveniles

When the federal government uses the criminal justice system to create, impose and
reinforce norms, those actions affect Native adults and youths alike. However, the current set-up
of the criminal justice system uniquely affects Native youths because the system routinely
exposes Native juveniles to foreign courts, and, additionally, it often acts to separate Native

Indian); 25 U .S.C. § 1301(2) (2006) (where the U.S. Congress effectively overruled the Dura decision by amending
the Indian Civil Rights Act to grant Indian tribes criminal jurisdiction over both member and non-member Indians);
U.S. v Lara, 541 U.S. 193 (2004) (where the Supreme Court held that Congress' amendments to the Indian Civil
Rights Act were constitutional and that Indian tribes may now exercise criminal jurisdiction over both member and
non-member Indians).
211 See generally Clinton supra note 149.
212 Melton supra note 16 at 66.
213 See Tribal Criminal Law supra note 145 at 37.
214 Hartney supra note 9 at 7-8; Robert A. Silverman, Patterns of Native American Crime, Native
Americans, Crime and Justice 58, 66 (Marianne 0. Nielsen & Robert A. Silverman eds., Boulder, CO: Westview
Press 1996).
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juveniles from their families, cultures and nations. Frequently, Native youths end up in state or
federal systems and, once there, the research indicates they are treated more harshly than their
non-Native counterparts. In this section, I will first examine jurisdiction with respect to juvenile
delinquency and will answer the question: how do Native youths end up in foreign (federal or
state) justice systems? Then, I will examine the processes involved in these foreign systems and
present the research that indicates these systems disproportionately target Native youth and
sanction them more harshly than they do other races.

Who has jurisdiction over Native American juvenile delinquents? As I indicated
previously criminal jurisdiction in Indian Country is a complicated topic. Two centuries of
Congressional acts and Supreme Court decisions have created a jurisdictional maze in Indian
Country. 215 The race of the criminal, of the victim, the type of crime and where the crime was
committed all come into play when determining jurisdiction in Indian Country. 216 Generally
speaking, the jurisdictional rules for Native juveniles mirror those that govern Native American
adults. 217 Thus, if a Native juvenile commits a crime that, if committed by a Native adult would
give the Native nation jurisdiction, then the nation has jurisdiction over thatjuvenile. 218
Under the current jurisdictional scheme, there are times a Native juvenile will end up
under the jurisdiction of a state. Anytime a Native youth commits a delinquent act outside of
Indian Country, Native nations have no jurisdiction regardless of where the Native juvenile is
215 See, e.g., Clinton, supra note 151. It should be noted that adding to the jurisdictional maze for many
Native nations is Public Law 280 (Pub. L. 83-280), which transferred various forms of jurisdiction over Native
nations from federal authorities to state authorities including, in some cases, jurisdiction over juvenile delinquency.
Fully dissecting the effects of Public Law 280 on juvenile justice in individual contexts is beyond the scope of this
paper, but the argument I am making in this paper should have (at least limited) application to Native nations
regardless of whether they are in Public Law 280 states or not. For more information on Public Law 280 and its
effects on criminal jurisdiction, see, e.g., Jimenez & Song supra note 2.
216 See, e.g., Silverman supra note 214 at 66-67.
217 Patterson supra note 12 at 808.
218 Id.; Generally, Native nations never have jurisdiction over non-Native juveniles who commit crimes on
the reservation, see, e.g., Polashuk supra note 17 at 1203; see also Silverman supra note 214 at 66 (the fact that
Native nations do not have jurisdiction over non-native juveniles can be a serious problem when no other
government chooses to exercise its jurisdiction over non-Native crime in Indian Country).
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domiciled. 219 In such cases, it is the state that usually has jurisdiction,220 meaning that in these
circumstances Native youths are subject to state law and the state juvenile justice system.
However, Native youths end up in state systems for other reasons as well. For instance, many
Native youths fall under state jurisdiction by virtue of Public Law-280. 221 Furthermore, the vast
majority of Alaskan Native juveniles are subject to state jurisdiction under the reasoning
articulated by the Supreme Court in Alaska v Native Village of Venetie Tribal Government, 222
which held that the Alaska Claims Settlement Act of 1971 223 eliminated virtually all of Indian
Country in Alaska. 224 The Venetie decision made it clear that Alaskan Native villagesincluding the juveniles living in those villages-are subject to state jurisdiction. In addition to
these statutory-based mechanisms that create state jurisdiction over Native youth, oftentimes
when a Native nation lacks the judicial, financial or treatment resources to properly handle
juvenile delinquents, they will transfer jurisdiction to the state and contract for use of the state's
judicial and treatment systems. 225 For some Native nations, the alternative to turning their
juvenile delinquents over to the state is to merely return them to their homes without any formal
· or treatment whatsoever. 226
processmg

219 Minzner supra note 46 at 92 ("In general, tribes and the federal government have jurisdiction and
authority over lands within Indian Country and the state controls lands outside Indian Country.")
220 Polashuk supra note 17 at 1208; Patterson supra note 12 at 811-812.
221 Act of Aug. 15, 1953, ch. 505, 67 Stat. 588, 588-60. The criminal provisions of this law, as amended,
are codified at 18 U.S.C. §1162 (2000) (mandatory states) and 25 U.S.C. §1321 (2000) (optional states). For a closer
look at PL 280's reach and effect in Indian Country, see e.g., Carole E. Goldberg, Public Law 280: The Limits of
State Jurisdiction Over Reservation Indians, 22 UCLA L. Rev. 525 (1974-75); see also Goldberg & Champagne
supra note 154.
222 522 U.S. 520 (1998).
223 Act of December 18, 1971, Pub.L. 92-203 (85 Stat. 689, 43 USC 1601, et seq., as amended).
224 522 U.S. 520, 524 (1998) ("To this end, ANCSA revoked 'the various reserves set aside ... for Native
use' by legislative or Executive action, except for the Annette Island Reserve inhabited by the Metlakatla Indians,
and completely extinguished all aboriginal claims to Alaska land.")
225 See, e.g., In re Elmer J.K., 591 N.W.2d 176, 177 (Wisc. App. 1999); see also Patterson supra note 12 at
813 (if a Native nation has jurisdiction over a Native juvenile delinquent and willingly turns that youth over to the
state, and that juvenile then commits a crime while in state custody, the state will have exclusive jurisdiction
assuming this second crime did not take place in Indian Country).
226 Patterson supra note 12 at 811.
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Native juveniles can also easily fall under federal jurisdiction. For instance, federal
courts have jurisdiction over any crime committed in Indian Country that is listed in the Major
Crimes Act. 227 Federal courts also have jurisdiction over crimes that fall under the Indian
Country Crimes Act, 228 or the Assimilative Crimes Act. 229 These two Acts apply only when a
Native individual commits a crime against a non-Native in Indian Country, and even in those
circumstances, their applicability is limited. 230 Whenever these statutes apply, Native nations
retain concurrentjurisdiction. 231 Finally, the Federal Juvenile Delinquency Act (FJDA)2 32 allows
federal courts to take jurisdiction over Native juveniles who violate any federal law prior to their
"eighteenth birthday which would have been a crime if committed by an adult," 233 so long as the
Attorney General, after investigation, certifies to a federal district court that in this case: state
courts have no jurisdiction or refuse to assume jurisdiction; or the state does not have adequate
services for the juvenile in question; or there is a substantial federal interest in adjudicating the
juvenile in the federal system. 234 In such cases, the Attorney General's certification need not
address the issue of tribal jurisdiction or tribal juvenile services. 235

227 Amy J. Standefer, The Federal Juvenile Delinquency Act: A Disparate Impact on Native American
Juveniles, 84 Minnesota Law Review 473, 483 (1999); see also, Polashuk supra note 17 at 1208 (technically, if
federal courts want to exercise jurisdiction over Native juveniles they are doing so through the Federal Juvenile
Delinquency Act (42 U.S.C. §1301 et. seq.), which makes federal laws applicable to juveniles in various
circumstances).
228 Polashuk supra note 17 at 1203, 1208 (technically, if federal courts want to exercise jurisdiction over
Native juveniles they are doing so through the Federal Juvenile Delinquency Act (42 U.S.C. § 1301 et. seq.), which
makes federal laws applicable to juveniles in various circumstances).
229 Id. at 1205-1206, 1208 (technically, if federal courts want to exercise jurisdiction over Native juveniles
they are doing so through the Federal Juvenile Delinquency Act (42 U.S.C. §1301 et. seq.), which makes federal
laws applicable to juveniles in various circumstances)
23 °Federal Indian Law supra note 12 at 491 (for certain Native nations, the scope of these statutes may
further be limited by treaty provisions).
231 Id.; But see Standefer supra note 227 at 488; Polashuk supra note 17 at 1204-1205 (this question has not
been litigated in the Supreme Court yet).
232 42 U.S.C. §1301 et. seq. (Federal Juvenile Delinquency Act); see also Standefer supra note 227 at 476-

480 (the FJDA does allow the federal government to prosecute juveniles as adults, but it was created, in part, to

allow for federal adjudication of juveniles without having to treat them as adults).
233 18 U.S.C. §5032.
234 18 U.S.C. §5032; see also Polashuk supra note 17 at 1208.
235 Polashuk supra note 17 at 1208.
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To summarize, Native nations maintain either exclusive or concurrent jurisdiction over
any crime committed by an Indian against another Indian in Indian Country. However, this does
not change the fact that there are numerous circumstances under which a Native juvenile might
be pulled into the state or federal system. When this happens, Native nations are unable to apply
their own "traditions and customary rehabilitative" processes to their own children. 236 Instead,
foreign procedures and values are imposed upon Native youths when they are subject to state or
federal jurisdiction. To complicate matters further, once a juvenile enters an outside system, he
or she might end up being placed in an off-reservation residential treatment facility, which will
separate the youth from his or her family and community. This occurs especially frequently in
federal juvenile proceedings because the federal government neither owns, nor operates, any
juvenile detention facilities. Thus, "American Indian youth are often shipped to public and
private facilities hundreds of miles from their homes." 237 Regardless of how far away Native
youth are placed from their homes, the bottom line is that in these foreign systems, Native
nations have no say in decisions that greatly affect their own youths, and this is assimilation in
action.
Tragically, there is now strong evidence indicating that when these outside governments
are left to make decisions about juvenile delinquents, it does not treat all races equally. 238
Specifically, Native Americans are disproportionately represented at all levels of the juvenile
justice systems, indicating systemic biases that can have an assimilative effect on these
children. 239 Juveniles are generally introduced to the justice system after they have been
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Patterson supra note 12 at 811.
Enlarging the Healing Circle supra note 26 at 11 (noting that this separation not only has detrimental
effects on youth, but can also make coordinating and planning for a court proceeding very difficult).
238 See generally Hartney supra note 9.
239 Troy L. Armstrong et al., Native American Delinquency: An Overview of Prevalence, Causes, and
Correlates, Native Americans, Crime and Justice 75 (Marianne 0. Nielsen & Robert A. Silverman eds., Boulder,
CO: Westview Press 1996).
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arrested. 240 Although Native youths make up approximately 1.4% of the juvenile population,
they are arrested at rates significantly higher than that. 241 After an arrest has been made, a
decision as to whether the youth will go forward in the system or not must occur. If a juvenile
continues through the system, there are two primary options available: diversion or detention
(which generally leads to formal processing). 242 At this stage of the system, the more lenient
option of diversion occurs 10% less often for Native American than it does for whites, meaning
the second option--detention-occurs 10% more often for Native Americans than whites. 243
Once a juvenile has been detained and processed, a juvenile may be released, adjudicated, 244 or
removed to adult court. Focusing on adjudications, the research indicates that Native juveniles
are adjudicated at a higher rate than any other race. 245 After being adjudicated, Native youth are
put on probation less than any other race, 246 but are likely to receive the most punitive
sanction-out-of-home placement-more than any other race. 247 Specifically, Native Americans
make up 2.3% of all out-of-home placements even though they represent less than 1.5% of the

240 Melissa Sickmund, Juveniles in Court, Juvenile Offenders and Victims National Report Series Bulletin
2 (Office of Juvenile Justice and Delinquency Prevention (OJJDP), June 2003) available at
http://www.ncjrs.gov/pdffiles 1/ojjdp/195420.pdf (last visited August 15, 2009).
241 Hartney supra note 9 at 1; Armstrong et al. supra note 239 at 75; Cynthia M. Conward, Where Have All
the Children Gone?: A Look at Incarcerated Youth in America, 27 William Mitchell Law Review 2435, 2454
(2001 ); but see also Hartney supra note 9 at 4 ("At the points of arrest and formal processing there is no
disproportion, meaning Native Americans and Whites are equally likely to be arrested ... ").
242 "Diversion" is the removal of a juvenile from the formal criminal justice system because proceeding
formally may cause more harm than good. "Formal processing," means papers are filed with the intention of
placing a juvenile before a court.
243 Hartney supra note 9 at 4.
244 "Adjudication" is the juvenile justice system's equivalent to a trial. It tends to be less formal than an
actual trial, and the rights of juvenile delinquents are not identical to the rights possessed by adult criminal
defendants.
245 Hartney supra note 9 at 4 ("Native American youth are about 30% more likely than White youth to be
referred to court rather than having the charges dropped.").
246 Id.

247

Id. at 8.
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juvenile population, 248 and they are at least 50% more likely than a white juvenile to be removed
from their home and placed in a residential treatment facility. 249
In addition to the adjudicatory process I just covered, it is possible for youths to be
removed entirely from the juvenile justice system and tried as adults. Thus, removing a juvenile
into adult court is a very serious matter, because it exposes that juvenile to the possibility of
prison time. As is the case with out-of-home placements, Native American youths are
disproportionately affected by removal proceedings. In fact, Native Americans are more likely
to be removed to adult court than any other race, and they are 50% more likely to be removed to
adult court than their white counterparts. 250 Once removed to adult court, a Native youth is
almost twice as likely as a white youth to end up in a state adult prison. 251 In some states, the rate
of Native juvenile imprisonment is more than fifteen times that of whites in that same state. 252
Native youths do not fair any better when removed and treated as adults in federal court.
Between 1994 and 2001, "the Federal Bureau of Prisons system experienced a [50%] increase in
the number of incarcerated [American Indian and Alaskan Native] youth,"253 resulting in a
system where more than 60% of all incarcerated youths were Native. 254 Some of this
overrepresentation can be explained by the fact that the federal courts have jurisdiction over
certain crimes when they occur in Indian Country, but that does not explain all of it. 255
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Id. at 2.
Id. at 5-6 (one 2003 study suggests that the Native youth rate ofresidential placement is more than twoand-a-half times that of whites).
250 Id. at 4-5.
251 Id. at 7.
252 Id.
253 Sharing the Spirit of Wisdom supra note 199 at 18.
254 Lyon supra note 201 at 230; Chyrl Andrews, OJJDP Tribal Youth Program: Juvenile Justice, Journal of
the Office of Juvenile Justice and Delinquency Prevention (OJJDP) Vol. VII, No. 2, 9 (December 2000).
255 Lyon supra note 201 at 230 ("While part of this overrepresentation is caused by 18 U.S.C. §1152-1153,
which place under federal jurisdiction certain crimes committed on Indian reservations, social factors play a far
greater role in accounting for this condition."); Andrews supra note 254 at 9 ("The overrepresentation exists in large
part because certain types of crimes committed on tribal lands are federal offenses"); A Quiet Crisis: Federal
Funding and Unmet Needs in Indian Country, 68 (US Commission on Civil Rights, July 2003) ("Many Native
249
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Additionally, regardless of the reason why Native youths end up in adult federal courts, the fact
of the matter is that once there, they are more likely to receive a relatively harsher federal
sentence than they would receive had they been tried in state court for the same crime. 256 Thus,
Native overrepresentation in the federal system (due in part to the jurisdictional scheme designed
by the federal government), coupled with more punitive federal sentences, means that Native
juveniles are being treated differently, and more severely, solely due to their status as Indians. 257
This differential treatment is scene throughout every aspect of the criminal justice system. It
does not occur by Native design, but has been imposed by outside governments. In short, federal
criminal justice policy is assimilative.

III.

The Effects of Assimilative Policies
A.

Assimilative Policies and Their Effect on the Individual

Although federal policies towards Native juveniles in the areas of education, child
welfare, and criminal justice have affected Native children in countless ways, there are two key
assimilative aspects present in all three policy areas worth noting here. Federal policies have
routinely separated Native youths from their families, and then allowed non-Native institutions
(such as schools, non-Native families, juvenile placement facilities or federal prisons) to impose
outside norms on those same youth. Usually, these imposed norms have nothing to do with the
youth's culture and pre-separation experiences. These policies obviously harm Native nations'

Americans attribute disproportionate incarceration rates to unfair treatment by the criminal justice system, including
racial profiling, disparities in prosecution, and lack of access to legal representation.").
256 See, e.g., Standefer supra note 227 at 484-485 ("If the transfer [to be tried as an adult in federal court] is
granted, the juvenile faces more severe consequences than her non-Indian counterpart who would be prosecuted as
an adult in state court.").
257 Id. at 492.
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sovereignty and right to preserve their own peoples and cultures, but they also have very real
impacts on the individual children who are victims of these policies. 258
Humans are social beings by nature. In order to develop properly, young children must
have opportunities to establish meaningful attachments to their parents or caregivers. 259 In many
Native communities, the use of extended family and kinship relations to raise a child helps
ensure that such attachments occur because even if a "child's parents are not emotionally or
physically available, these other extended family or community members may become critical
'objects of attachment' for the child." 260 Research indicates that brain development is hampered
without these attachment opportunities. 261 Additionally, a child who has no critical object of
attachment is more likely to lack essential social skills (including the ability to feel empathy and
remorse), lack the ability to understand his or her own feelings, lack the ability to adjust to
change, act defensively, and have a lower IQ than other children. 262 Further, the strict routines of
certain institutions-such as boarding schools-also serve to increase a child's dependence on
outside decision-makers, thus stunting creativity and independence. 263 Thus, when federal policy
separates a child from his or her caregiver, the government is traumatizing that child in a way
that has the potential to affect the child's physical and emotional development in irreversible
Although my focus here is solely on children and the effects they feel from separation and the
imposition of outside norms, the truth is that parents experience real trauma when their children are taken from
them. Specifically, federal policies that have separated children from parents have resulted in parental hopelessness
and powerlessness, see, e.g., Graham supra note 22 at 31-32; alienation, see, e.g., Byler supra note 19 at 7; and
emotional instability, see, e.g., Lewis Meriam, The Effects of Boarding Schools on Indian Family Life: 1928, The
Destruction of American Indian Families 14, 17 (Steven Unger ed., New York: American Indian Affairs 1977).
There is evidence that these policies have also weakened both the institution of marriage, see, e.g., Meriam supra
note 258 at 17; as well as traditional parenting practices and values, see, e.g., Sharing the Spirit of Wisdom supra
note 199 at 29.
259 Eidell Wasserman, Understanding the Effects of Childhood Trauma on Brain Development in Native
Children, 1 (Tribal Law and Policy Institute, January 2005) available at http://www.tribalinstitute.org/download/Understanding%20the%20Effects%20of>/o20Childhood%20Trauma%20on%20Brain%20De
velopment%20in%20Native%20Children.pdf (last visited August 15, 2009); Meriam supra note 258 at 16.
260 Wasserman supra note 259 at 1.
261 Id. at 11.
262 Id.
263 Meriam supra note 25 8 at 16-17.
258
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ways. 264 Even when separation occurs at older ages-as is sometimes the case with boarding
schools or the juvenile justice system-there is evidence that this separation still produces
"severe distress" that can interfere with the youth's "physical, mental, and social growth and
development."265 Finally, when children are separated from their families and are raised by
outside institutions, they lack the experience of being parented. 266 This, in turn, means that when
these separated Native youth become parents themselves, they have no model to draw from, 267
and no amount of formal training can adequately compensate for this deficiency. 268 The tragic
nature of this situation is perhaps best-stated by the late Native American psychologist Carolyn
Attneave who writes:
I recall vividly how often each year worried sets of
parents would come to the clinic begging for help in
securing placement in a boarding school for their
eight- or nine-year old child. This puzzled me, and it
soon became clear that although it was heartbreaking
for them to part with their child, they knew of
nothing else to do. Neither they nor their own parents
had ever known life in a family from the age they
first entered school. The parents had no memories and
no patterns to follow in rearing children except for
the regimentation of mass sleeping and impersonal
schedules that they had known. How to raise children
at home had become a mystery. 269

The act of imposing and reinforcing foreign norms on children who have been separated
from their families is just as harmful as the act of separation itself. When Native children are
separated from their community, they lose the opportunity to learn about their own culture and
heritage. 270 This loss is made worse by the fact that these same children may be learning values
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Wasserman supra note 259 at 1.
Byler supra note 19 at 3 (citing a study of boarding home programs and regional high schools for
Alaska Natives that concluded the separation of students from their families was "helping to destroy a generation of
village children").
266 Graham supra note 22 at 30-31; Meriam supra note 258 at 17.
267 Graham supra note 22 at 30-31.
268 Meriam supra note 258 at 17.
269 Attneave supra note 20 at 30.
270 Graham supra note 22 at 31.
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that conflict with those of their communities, or they may be taught to devalue their own culture
altogether. 271 These youth are often reminded that they neither fit in with majoritarian society,
nor with their Native communities. 272 This results in feelings of alienation, invisibility, and loss
of self-esteem and self-identity. 273 Although hard to quantify at times, the internal conflict and
poor self-image often associated with Native youth who have been raised with conflicting norms
results in serious social problems, including increased unemployment, substance abuse, and
suicide. 274 I will examine the specifics of these problems in the next section, but for now it is
merely enough to note that the negative effects of federal policies that separate and indoctrinate
Native children can hardly be overstated.

B.

Assimilative Policies and Their Effect on the Community

The trauma associated with the federal government's assimilative practices has been
repeated generation after generation within Native communities. The results of this history of
attempted assimilation have been devastating. In this section, I will present some of those
effects by constructing a picture of current Native American and Alaska Native youth life in the
United States. There are many ways to present a picture of Native youth in this country, but I
have chosen to focus on the struggles that face this population. 275 Studying these struggles is
useful in understanding why the Nation Building Model is a good approach for combating these
problems, and, more specifically, why Native-controlled juvenile justice systems can be a tool in
changing this picture for the better.

Id.
Oversight Hearing on Problems Facing Native American Youths, Sen. Comm. On Indian Affairs, I 07th
Cong., 60 (Aug. 1, 2002) [hereinafter Oversight Hearing].
273 Id.; Graham supra note 22 at 31.
274 Graham supra note 22 at 31.
275 The discussion in this paper is limited to those areas of life where Native American youths seem to be
suffering disproportionately when compared with other youths. There certainly are areas where Native American
juveniles have things better than their non-Native counterparts. Regrettably, those (more positive) areas of Native
youth life are beyond the scope of this paper.
211

272
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My analysis is largely comparative-I surveyed the literature in a variety of fields and
here I present the status of Native youth as compared to the general youth population. There are
a countless number of variables that could be examined in creating this picture, 276 but after
looking at many different factors that affect Native children, I have divided the data into four key
areas that will hopefully convey a meaningful image of the well-being of Native American
children. 277 These four areas are: health (both mental and physical), economic security,
education, and social environment and behavior. Ultimately, the picture painted by statistics278
in these four areas is one that demonstrates that Native children "are living in a world far worse
than that of the typical non-Indian child."279

C.

Basic Demographics

Before proceeding into the four major areas of my analysis, I begin with some basic
demographic information to provide context. Based on the U.S. Census Bureau, there are more
than one million Native youth in this country. 280 It is one of the youngest and fastest growing

See, e.g.,Charlotte Goodluck, PhD, & Angela A.A. Willeto, PhD, Native American Kids 2000: Indian
Child Well-Being Indicators 48 (Seattle, WA: Casey Family Programs, December 2000) [hereinafter Native
American Kids 2000] (a study that looked at 10 well-being indicators (low birth weight, infant mortality, teen births,
teens who are high school dropouts, teens who are not attending school and not working, child poverty, child death,
teen deaths by accident, homicide, and suicide, children living with parents who do not have full-time, year-round
employment, and families with children headed by a single parent) and found that for 9 of 10 indicators (all but low
birth rate), Native American youth were in worse shape than children at large).
277 Id. at 10 (citing K. Wallman, America's Children: Key National Indicators on Well-Being vii
(Washington DC: Federal lnteragency Forum on Child and Family Statistics, 1999)). Although I utilize the same
four broad categories found in Native American Kids 2000 supra note 276, I will be examining data that is different
from the data examined in that analysis.
278 Note that it has been stated: "There are three kinds of lies: lies, damned lies, and statistics." See Mark
Twain, Chapters from My Autobiography, North American Review, No. DXCVIII (September 7, 1906) available at
http://www.gutenberg.org/files/l 9987/l 9987.txt (last visited August 15, 2009) (quoting Benjamin Disraeli).
279 Native American Kids 2000 supra note 276 at 34 (citing R. Ledesma & P. Starr, Child Welfare and the
American Indian Community, Child Welfare: A Multicultural Force 117-143 (N .A. Cohen, ed., Boston: Allyn and
Bacon, 2000)).
280 Nation's Population One-Third Minority supra note 3 (this data indicates that there are over 4.45 million
individuals who identify as either American Indian or Native Alaskan alone, or in conjunction with another race;
and of those individuals, twenty-nine percent were under the age of 18, for a total Native youth population of
approximately 1.3 million).
276
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ethnic groups in the United States. 281 In 2007 the median age for Native Americans was 30.3
compared to the national median age of 36.6; 282 and the birthrate for Native Americans is 63
percent higher than the birthrate for all U.S. races. 283 A higher percentage of American Indians
and Alaska Natives are under the age of20 than any other race, 284 and between 1995 and 2015
the Native American youth population (under age 18) is projected to increase by 17%. 285
In terms of geography, Native American youth live in all 50 states, but comprise the largest
minority group in five of those states: Alaska, Montana, North Dakota, Oklahoma and South
Dakota. 286 They live in rural, suburban, and urban areas, with approximately one-third of all
Native youth living on reservations or other tribal lands. 287 Given that my argument deals with
on-reservation justice systems and the possible differences they may make in a Native youth's
life, I will limit my descriptive analysis to on-reservation populations as much as possible.
1.

Native Youths' Health (Physical and Mental)

Perhaps the most basic picture that can be presented of a population via statistics is its
health. In this section I have divided the statistical data into three categories: (1) physical health
of Native American youth, including figures on morbidity and mortality rates; (2) mental health
ofNative American youth, including data on suicide; and (3) substance abuse by Native
American youth, which raises both physical and mental health issues.

a.

Physical Health

Lester supra note 26 at 11; Native American Kids 2000 supra note 276 at 33.
U.S. Hispanic Population Surpasses 45 Million, Now 15 Percent of Total, U.S. Census Bureau News
(May I, 2008) available at http://www.census.gov/Press-Release/www/releases/archives/population/011910.html
(last visited August 15, 2009) [hereinafter Population Surpasses 45 Million].
283 Oversight Hearing supra note 272 at 9 (statement of Vincent M. Biggs, MD, American Academy of
Pediatrics).
284 Charlotte Goodluck, PhD, & Angela A.A. Willeto, PhD, Native American Kids 2001: Indian Children's
Well-Being Indicators Data Book 31 (Seattle, WA: Casey Family Programs, December 2001) [hereinafter Native
American Kids Data Book] (citing U.S. Bureau of the Census (2001) available at
http://www.census.gov/population/socdemo/age/ppl- l 47 /tabO l.txt (last visited August 15, 2009)).
285 Native American Kids 2000 supra note 276 at 33.
286 Population Surpasses 45 Million supra note 282.
287 Hartney supra note 9 at 7.
281

282
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I begin my snapshot of Native health at birth. According to data collected by the Indian
Health Service (IHS), 288 from 2002-2004 the Native American/Alaskan Native infant mortality
rate was 8.3 deaths per 1000 live births. 289 This rate is 20% higher than that of the general
population, 290 and 43% higher than that of just whites. 291 Of the Native infants born,
approximately 1 in 300 have Fetal Alcohol Syndrome (F AS). 292 FAS is a preventable disease
caused by alcohol consumption during pregnancy and resulting in "a lifelong condition that
causes physical and mental disabilities." 293 It effects every area of an individual's life, and can
cause learning and memory problems, physical developmental problems,294 as well as variety of
other problems, including an increase likelihood of hyperactivity and erratic behavior, 295 and an

288 According to the Indian Health Service's website, "IHS is an agency within the Department of Health
and Human Services ... [that] provides a comprehensive health service delivery system for approximately 1.9
million ... American Indians and Alaska Natives." See !HS Fact Sheets: Indian Health Service, A Quick Look, Indian
Health Service Website, available at http://info.ihs.gov/QuickLook09.asp (last visited August 15, 2009). The Native
American and Alaska Native data analyzed by IHS comes from their own service population "most of whom live on
or near reservations ... " Although this data is not a perfect proxy for on-reservation health, it is close and is a much
more accurate picture of on-reservation demographics than that portrayed by U.S. Census data, which includes all
Native American populations, the bulk of whom do not live on reservations. Whenever possible, I will try to use
IHS data, and when that is not possible it will be noted in the footnotes.
289 !HS Fact Sheets: Indian Health Disparities, Indian Health Service Website, available at
http://info.ihs.gov/Disparities.asp (last visited August 15, 2009); see also T.J. Matthews et al., "Infant Mortality
Statistics from the 2002 Period Linked Birth/Infant Death Data Set," National Vital Statistics Report, Vol. 53, No.
IO (November 24, 2004 ), available at http://www.cdc.gov/nchs/data/nvsr/nvsr53/nvsr53 _ l O.pdf (last visited August
15, 2009) [hereinafter Infant Mortality Statistics] (stating that, based on data from 11 states, the infant mortality rate
for Native Americans/Alaska Natives was 9.1 in 2002, compared to a national rate of 6.2, and a white rate of 5.4;
there is no distinction between on-reservation and off-reservation Native American populations in this data).
290 Id.
291 Kenneth D. Kochanek, M.A., & Betty L. Smith, B.S. Ed., "Deaths: Preliminary Data for 2002," National
Vital Statistics Report, Vol. 52, No. 13 (February 11, 2004), available at
http://www.cdc.gov/nchs/data/nvsr/nvsr52/nvsr52 _ l3.pdf (last visited August 15, 2009) (stating that the white infant
mortality rate for 2002 was 5.8, which is 43% higher than the IHS rate of 8.3).
292 Fetal Alcohol Syndrome -Alaska, Arizona, Colorado, and New York, 1995-1997, Morbidity and
Mortality Weekly Report, Vol. 51, No. 20, 433-5 (May 24, 2002), available at
http://www.cdc.gov/mmwr/preview/mmwrhtml/mm5 I 20a2.htm (last visited August 15, 2009) [hereinafter Fetal
Alcohol Syndrome - Four States] (rates based on data collected from four states-Alaska, Arizona, Colorado, and
New York-from 1995 to 1997; there is no distinction between on-reservation and off-reservation Native American
populations in this data).
293 Fetal Alcohol Spectrum Disorders, Center for Disease Control Prevention Website, available at
http://www.cdc.gov/ncbddd/fas/fasask.htm (last visited August 15, 2009).
294

Id.

295

Enlarging the Healing Circle supra note 26 at 13.
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increased likelihood of getting in trouble with the law. 296 The rate of FAS in Native births is
over 800% higher than what is found in the general U.S. population. 297 In addition to higher
rates of FAS, Native infants also have elevated rates of Sudden Infant Death Syndrome
(SIDS). 298 SIDS occurs when an infant ofless than one year of age dies and no clinical
explanation can be given even after a thorough investigation, 299 and although there have been
major strides in reducing this cause of death nationally, Natives have a death rate from SIDS that
is more than double that of whites. 300 Taken in the aggregate, Native Americans are "more than
twice as likely to die in their first [four] years than their non-Indian peers." 301
Unfortunately, as Native children grow up, that statistic does not change-Native youth
are more than twice as likely to die than their non-Native peers through age 24. 302 Part of this
can be explained by the fact that Native Americans and Alaska Natives experience higher rates
of injury mortality (i.e. death from accidents, or by intentional means) and morbidity (i.e.
contraction of illnesses) than any other racial or ethnic group in the United States. 303
Unintentional injury is the leading cause of death for on-reservation Native youths over
the age of one, 304 and the specifics paint an ominous picture for Native youth. Native Americans
are four times more likely to die from a pedestrian-motor vehicle than non-Indian children; 305

FASD: What the Justice System Should Know, National Organization on Fetal Alcohol Syndrome
Website, available at http://www.nofas.org/MediaFileslPDFs/factsheets/justice.pdf (last visited August 15, 2009)
(stating that 61 % of adolescents with Fetal Alcohol Spectrum Disorders (which included FAS) have been in legal
trouble).
297 Fetal Alcohol Syndrome - Four States supra note 292 at 433.
298 Infant Mortality Statistics supra note 289 at 2.
299 Sudden Infant Death Syndrome (SIDS) and Sudden Unexpected Infant Death (SUID): Home, Center for
Disease Control and Prevention Website, available at http://www.cdc.gov/SIDS/ (last visited August 15, 2009)
300 Infant Mortality Statistics supra note 289 at 8.
301 Oversight Hearing supra note 272 at 9 (statement of Vincent M. Biggs, MD, American Academy of
Pediatrics).
302 Id.
303 Id. at 41.
304 !HS Fact Sheets: Injuries, Indian Health Service Website, available at http://info.ihs.gov/lnjuries.asp
(last visited August 15, 2009).
305 Oversight Hearing supra note 272 at 41.
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they are nearly twice as likely to drown; 306 and they are nearly twice as likely to die from fire
and bum injuries. 307 Overall, the Native child injury mortality rate is about double that of the
general U.S. population. 308 In some respects, this problem seems to worsen as Native youth
move into adolescence. In 1997, for instance, the Native death rate for children aged 1 to 14 was
39 deaths per 100,000 youth (which is nearly twice the non-Indian rate), 309 but when looking at
teenagers the rate of deaths solely from accident, homicide and suicide spiked to 58 deaths per
100,000 teenagers. 310 Additionally, while this rate had been decreasing for the general
population at the time of the data, it was increasing for Native Americans. 311
As I previously mentioned, Native American youth morbidity rates are also higher than
any other ethnic group. For example, Sexually Transmitted Diseases (STDs) affect Native youth
disproportionately compared to other races, with infection rates for some diseases between two
and six times that of whites, and oftentimes significantly higher than the average rate for all
ethnicities and races. 312 Perhaps the greatest current health epidemic among Native youth,
however, is Type-II Diabetes. It was less than three decades ago, that Type-II Diabetes was

Id.
Id.
30s Id.
309 Native American Kids Data Book supra note 284 at 21 (citing Joyce A. Martin, National Vital Statistics
Report Supplement (Hyattsville, MD: National Center for Health Statistics, 1999) (indicating that the data used for
population figured came from the U.S. Bureau of the Census, and cautioning that the data should be viewed
carefully given inconsistencies in the reporting of race on death certificates).
310 Id.
311 Id.
306

301

312

See generally, David Wong et al., Indian Health Surveillance Report--Sexually Transmitted Diseases

2004 (Atlanta, GA: U.S. Department of Health and Human Services, Center for Disease Control and Prevention,

November 2006) available athttp://www.cdc.gov/std/stats-ihs-2004/IHS-STD-Report-2004.pdf (last visited August
15, 2009) (utilizing data collected from the IHS service population (meaning data that primarily comes from onreservation and nearby populations), the IHS rates for chlamydia, gonorrhea, and primary and secondary syphilis
(P&S) were equal to, or higher than the rates for American Indian and Alaska Native populations generally,
indicating that on-reservation health in the area of sexually transmitted diseases seems to be at least slightly worse
than that of off-reservation populations; additionally, for both chlamydia and gonorrhea, the rates of infection were
highest for young individuals between the ages of 15 and 24); see also Sexually Transmitted Disease Surveillance
2007, (Atlanta, GA: Department of Health and Human Services, Center for Disease Control and Prevention,
Division of STD Prevention, December 2008) available at http://www.cdc.gov/std/stats07/Surv2007FINAL.pdf
(last visited August 15, 2009).
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believed to only affect adult populations, but now Native youth are being diagnosed at an
alarming rate. 313 Specifically, although data is scarce, it appears that now more than 300 Native
youths are diagnosed with this disease annually-more than any other ethnic group. 314
Additionally, it appears this epidemic is getting worse. According to the Indian Health Service,
in just a fourteen-year period (from 1990 to 2004), the Native diabetes rates increased 128%
among 15- to 19-year-olds, and 77% among those under age 15. 315
In addition to the data relating to disease and death that I have put forth here, there is also
a rich body of literature on a wide variety of health issues related to Native youth health. 316 A
comprehensive discussion is beyond this paper, but I will briefly point out two examples of
health problems that disproportionately affect Native youth. The first is childhood obesity. In
2009, a comprehensive study was published that looked at obesity among 4-year-olds. This
study indicated that 31.2% of Native youth were obese-more than any other race-whereas the

Diabetes in American Indians and Alaska Natives: Facts at a Glance, IHS Fact Sheets (Atlanta, GA:
Department of Health and Human Services, June 2008) available at
http://www.ihs.gov/MedicalPrograms/Diabetes/HomeDocs/Resources/FactSheets/AIANs08.pdf (last visited August
15, 2009) (indicating that there has been a "68% increase in diabetes from 1994 to 2004 in American Indian and
Alaska Native youths aged 15-19 years") (utilizing data collected from the IHS service population (meaning data
that primarily comes from on-reservation and nearby populations); see also Tony Allen, Rise in Diabetes Among
American Indian Youth Focus on New National Education Program for Tribal Schools, Medical News Today
(November 20, 2008) available at http://www.medicalnewstoday.com/articles/130099.php (last visited August 15,
313

2009).
314

See generally, National Diabetes Fact Sheet: General Information and National Estimates on Diabetes
in the United States, 2007, Center for Disease Control and Prevention Website (Atlanta, GA: Department of Health
and Human Services, Center for Disease Control and Prevention, 2008) available at
http://www.cdc.gov/diabetes/pubs/pdf/ndfs_ 2007. pdf (last visited August 15, 2009) (utilizing data collected from
the IHS service population (meaning data that primarily comes from on-reservation and nearby populations); see
also Type 2 Diabetes and Youth: Acting Now for Future Generations, Special Diabetes Program for Indians
(Atlanta, GA: Department of Health and Human Services, Indian Health Service Division of Diabetes Treatment and
Prevention, June 2008) available at
http://www.ihs.gov/MedicalPrograms/Diabetes/HomeDocs/Resources/FactSheets/Youth08. pdf (last visited August
15, 2009) (utilizing data collected from the IHS service population (meaning data that primarily comes from onreservation and nearby populations).
315 Statement of Charles W. Grimm, D.D.S., MHS.A., Director of Indian Health Service, Before the Senate
Committee on Indian Affairs on Special Diabetes Programs for Indians 3, (February 8, 2007) available at
http://indian.senate.gov/public/_files/Grim020807 .pdf (last visited August 15, 2009) ( utilizing data collected from
the IHS service population (meaning data that primarily comes from on-reservation and nearby populations).
316 See e.g., T. Kue Young, The Health of Native Americans: Towards a Biocultural Epidemiology (Oxford
University Press, 1994).
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rate for the U.S. general population was a little over half of the Native rate, at 18.4%. 317 Another
study of school children (ages 5- to 18-year-olds) showed an obesity rate of39%. 318 In addition
to childhood obesity, youth smoking and tobacco use is also a health concern that
disproportionately affects Native children. According to the most recent data, the prevalence of
smoking among Native high school students on reservations is 56.5%, which is more than twice
the rate of 22.9% among all U.S. high school students. Additionally, the research indicated that
more Native students are frequent smokers than their non-Native counterparts; and that they see
their parents and peers as more approving of cigarettes than non-Native tend to see their parents
and peers. 319

b.

Mental Health

The picture painted by the physical health statistics I just presented points to some of the
struggles many Native youth face daily, and adding mental health data to the mix will help to
clarify the image further. The truth is that mental health problems are prevalent in all pockets of
U.S. society. A conservative estimate is that one out of every eight children in the U.S. is

Childhood Obesity Prevalence Differs Among Racial and Ethnic Groups in the U.S., The Medical News
(News-Medical.Net, April 6, 2009) available at http://www.news-medical.net/?id=48024 (last visited August 15,
2009) (utilizing data that does not distinguish between on-reservation and off-reservation populations).
318 Focus Areas: Diabetes & Obesity, Indian Health Service Head Start Program Website (Indian Health
Service) available at http://www.ihs.gov/nonmedicalprograms/headstart/index.cfm?module=fa_ diabetes (last visited
August 15, 2009) ( citing IHS Diabetes Program Statistics, which comes from the IHS service population (meaning
data that primarily comes from on-reservation and nearby populations); see generally, Paul Spicer & Kelly Moore,
Responding to the Epidemic ofAmerican Indian and Alaska Native Childhood Obesity, Obesity in Childhood and
Adolescence 143-56, Hiram E. Fitzgerald & Vasiliki Mousouli (vol. eds.), (Understanding Development and
Prevention, Vol. 2, H. Dele Daxies & Hiram E. Fitzgerald, Series Eds., 2008); Cf C. Smith & K. Rinderknecht,
Obesity Correlates with Increased Blood Pressure in Urban Native American Youth, 15 Am. J. Hum. Bio. 78 (JanFeb 2003) (utilizing data of urban (off-reservation) Native youths demonstrating that older, urban youth, had obesity
rates of38% for 5- to IO-year-olds, and of 45% for 11- to 18-year-olds).
319 Meg Riordan, Native American and Tobacco Use 1, (Campaign for Tobacco Free Kids, December 9,
2008) available at http://www.tobaccofreekids.org/research/factsheets/pdf/025 l .pdf (last visited August 15, 2009)
(utilizing data from BIA-funded schools (meaning on-reservation populations predominantly)); see also Substance
Abuse and Mental Health Services Administration, Results from the 2005 National Survey on Drug Use and Health:
National Findings 42 (Rockville, MD: Office of Applied Studies, NSDUH Series H-30, DHHS Publication No.
SMA 06-4194, 2006) [hereinafter 2005 National Survey] (41.7% of American Indians or Alaska Natives had
reported using tobacco in the past 30 days).
317
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considered at high risk for environmental, psychological and/or social problems. 320 As was true
for many physical health problems, the numbers for Natives seem to be worse.
For example, a recent study found that Native American youth are more than twice as
likely to suffer from severe emotional dysfunction as compared to white youth-the Native
prevalence rate was 16.7% compared to a rate of 6.9% for whites. 321 Specifically, there is strong
evidence that Native youth suffer from both depression at a higher rate and are more traumatized
than any other segment of the U.S. population. 322 For instance, based on a 1997 National Health
Interview Study of nearly 10,000 youth, Natives (ages 2 to 17) had the highest rate of depression
at 36%, about 15% higher than the national youth rate. 323 Furthermore, according to the Office
of the Surgeon General, Native youths experience Post Traumatic Stress Disorder (PTSD) at a
rate of 22%, almost three times that found in the general population (8%). 324 To put this in
perspective, this rate of PTSD exceeds or matches the prevalence rates of PTSD in military
personnel who served in the latest wars in Afghanistan, Iraq, and the Persian Gulf War. 325
A discussion of Native youth mental health would not be complete without discussing
suicide. It is important to first note that there is significant variation among Native nations in
terms of attempted suicide rates and completed suicide rates. 326 That being said, taken as a
whole, Native students seriously contemplate suicide at an extremely high rate. In 2001, close to

Native American Kids 2000 supra note 276 at 27-28.
Oversight Hearing supra note 272 at 54 (written testimony of Teresa Dorsett).
322 Wasserman supra note 259 at 3.
323 Marcy Leeds, PhD, et al., High Depression Rates in Native American Children, 129th Annual Meeting of
the APHA (American Public Health Association) (Atlanta, GA, October 21-25, 2001) available at
http://apha.confex.com/apha/l 29am/techprogram/paper_ 20430.htm (last visited August 15, 2009).
324 Wasserman supra note 259 at 3.
325 Matthew Tull, PhD, Rates of PTSD in Veterans, About.com Health's Disease and Condition Website
(July 22, 2009) available at http://ptsd.about.com/od/prevalence/a/MilitaryPTSD.htm (last visited August 15, 2009)
(reporting PTSD rates between 9% and 24% for veterans of the Persian Gulf War, and a rate of 12.5% for veterans
of the Afghanistan and Iraq Wars).
326 Native American Kids Data Book supra note 284 at 23.
320
321
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one in five Native high school students had seriously considered suicide in the previous year. 327
Moreover, Native youths commit suicide far more often than their non-Native counterparts.
Although the data varies slightly from year to year, the suicide rate for 15- to 24-year-old Native
Americans has hovered around 34 suicides per 100,000 youths. 328 This rate is more than double
the national average, which has held steady hovered at approximately 13 suicides per 100,000
individuals. 329 Sadly, this disparity exists for younger Natives as well. For juveniles ages 7 to
17, the Native suicide rate is more than three times that of African-American and AsianAmerican, and it is almost double that of white juveniles of the same age group. 330
Before moving on, I think it is important to mention one other factor that may, ultimately,
give some insight into Native mental health. There is research currently being conducted that
looks at the psychological impact history can have on a community. There is strong evidencemostly from studies of Jewish communities-that historical trauma can have real psychological
effects generation after generation. 331 As one psychologist puts it, "it is reasonable to believe
that historical trauma could predispose American Indian children to increased vulnerability to
stress and trauma." 332

c.

Substance Abuse

Substance abuse is a serious problem in many communities, but like many aspects I have
already covered, substance abuse seems to disproportionately affect Native youth populations.

327 Sharing the Spirit of Wisdom supra note 199 at 19 (citing a study utilizing data from BIA-funded
schools (meaning on-reservation populations predominantly)).
328 Oversight Hearing supra note 272 at 35 (written statement of the American Psychiatric Association);
Sharing the Spirit of Wisdom supra note 199 at 19; Native American Kids Data Book supra note 284 at 23.
329 Oversight Hearing supra note 272 at 35 (written statement of the American Psychiatric Association);
Sharing the Spirit of Wisdom supra note 199 at 19; Native American Kids Data Book supra note 284 at 23.
330 Howard N. Snyder & Monica H. Swahn, Juvenile Suicides: 1981-1998, OJJDP-CDC Youth Violence
Research Bulletin 1, (Washington D.C.: US Department of Justice, Office of Justice Programs, Office of Juvenile
Justice and Delinquency Prevention, March 2004) (citing data from the National Vital Statistics System, which
makes no distinction between on-reservation and off-reservation populations).
331 See e.g., Wasserman supra note 259 at 19.
112 Id.
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For example, rates of alcohol usage, alcohol-related arrests, alcohol-related deaths, drug usage,
drug usage disorders, and drug treatment are higher in Native communities than for the general
population. Let's take a look at this data in a little more detail.
For Native youths ages 12 to 17, alcohol use rates slightly exceed those of the general
population (28.3% to 27.9%) 333 ; binge drinking rates 334 exceed those of the general youth
population (23.6% to 18.6%); 335 heavy alcohol consumption rates 336 are slightly less than those
of the general youth population (4. 7% to 6.2%); 337 and rates of alcohol dependence and/or abuse
in the past year for all Natives over the age of 12 exceed those of the general youth population
(21 % 338 to 9 .1 % ). 339 This last statistic is particularly alarming as there is current evidence that
the juvenile (ages 15 to 24) alcoholism death rate is currently 5.5 per 100,000 youths, whereas
the non-Indian rate is 0.3 per 100,000 youths. 340 To put the data another way, for every one nonIndian between the ages of 15 and 24 who dies due to alcoholism, 23 Natives in that same age
group will also die of alcoholism. Another study indicates that in the same age range ( 15- to 24year-olds ), alcohol-related death rates for Native Americans are 17 times higher than for other
races. 341 Given these numbers, it may not come as a surprise that American Indian are arrested

Substance Abuse and Mental Health Services Administration, Results from the 2007 National Survey on
Drug Use and Health: National Findings 270 (Rockville, MD: Office of Applied Studies, NSDUH Series H-34,
DHHS Publication No. SMA 08-4343, 2008) [hereinafter 2007 National Survey].
334 "Binge drinking" is considered drinking five or more alcoholic beverages on the same occasion at least
once in the past 30 days; see 2005 National Survey supra note 319 at 27.
335 2007 National Survey supra note 333 at 270 (relying on survey data that makes no distinction between
on-reservation and off-reservation populations; this data comes from the 2006 survey).
336 "Heavy alcohol consumption" is considered drinking five or more alcoholic beverages on the same
occasion at least five times in the past 30 days; see Id. at 27.
337 2007 National Survey supra note 333 at 270 (relying on survey data that makes no distinction between
on-reservation and off-reservation populations; this data comes from the 2006 survey).
338 2005 National Survey at 319 (relying on survey data that makes no distinction between on-reservation
and off-reservation populations).
339 Id. at 67 (relying on survey data that makes no distinction between on-reservation and off-reservation
populations; data includes all individuals over the age of 12, and thus, is not specific to juveniles).
340 Oversight Hearing supra note 272 at 36 (written statement of the American Psychiatric Association).
341 Id. at 15-16 (statement ofNick Lowery, Native Vision).
333
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for alcohol-related violations at twice the national average for other races. 342 Specifically,
although Native youth make up about one percent of the total U.S. juvenile population, they
represent 2% of all public intoxication and driving under the influence arrests as well as 3% of
all liquor law violations. 343
The Native youth picture with respect to drugs is not much brighter. Native American
and Alaska Natives ages 12 to 17 are more likely to have used illicit drugs at some point in their
lives than non-Natives (43.1 % to 26.2%); 344 they are nearly twice as likely to have used illicit
drugs in the past month than their non-Native counterparts (18.7% to 9.8%); 345 and for ages 12
and older, they are more likely to have received treatment for illicit drug use in the past year than
other races (4.0% to 2.8%). 346 Of all illicit drugs, methamphetamine perhaps gets more attention
than the rest in the media currently. The picture with respect to methamphetamines is currently a
conflicted one. Some research done since 2005 indicates that methamphetamine usage is on the
decline nationally. 347 More studies need to be done to confirm this trend, but there is ample
evidence that regardless of the most recent trends, in the past decade methamphetamine use
among Native American youths has increased substantially, and that the current usage rate is still
two to three times that of the general population. 348 In terms of many other drugs, the picture is

342 Patterson supra note 12 at 818 (citing data collected by the Bureau of Justice Statistics, which makes no
distinction between on-reservation and off-reservation populations).
343 Enlarging the Healing Circle supra note 26 at 13.
344 2007 National Survey supra note 333 at 261 (relying on survey data that makes no distinction between
on-reservation and off-reservation populations).
345 Id (relying on survey data that makes no distinction between on-reservation and off-reservation
populations; this data comes from the 2006 survey); see also Oversight Hearing supra note 272 at 73 (written
testimony of John P. Walters, Director of National Drug Control Policy).
346 2007 National Survey supra note 333 at 278 (relying on survey data that makes no distinction between
on-reservation and off-reservation populations; data includes all individuals over the age of 12, and thus, is not
specific to juveniles).
347 Methamphetamine Use Among Young, Adolescent Substance Abuse Knowledge Base, available at
http://www.adolescent-substance-abuse.com/meth-use-among-youth.html (last visited August 15, 2009).
348 Meth and Child Welfare: Promising Solutions for Children, their Parents and Grandparents,
Generations United 6, (Generations United, 2006) available at
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similar. Again, despite making up only one percent of the youth population, Natives age 12 to
21 make up 3% of all youth treatment admissions, 349 including 7% of adolescent admissions for
inhalants350 and 2% of youth marijuana admissions. 351

2.

Native Youths' Economic Security

Now that I have presented a picture of some of the issues related to Native youth health, I
tum to the second of my child well-being factors: economic security. Economic security
sometimes is seen as the Holy Grail in our society, and although I do not think it should be
viewed as that, there have been multiple studies demonstrating strong correlations between
poverty and rates of violence, as well as poverty and rates of death among Native Americans,
including, specifically, among Native American children. 352 Not only that, but common sense
tells us that although money may not be able to solve all problems, it certainly does provide
opportunities, and in that sense can be a means of hope and change.
Native Americans are arguably the most economically disadvantaged group in the United
States. 353 It is important to note, however, that although Natives as a whole tend to be poorer
than any other race or ethnic group, they are not uniformly poor. 354 Even though some
communities are economically successful, according to the latest data available at the time of my
writing, more than 25% of all Native Americans and Alaska Natives still live below the poverty

http://www.nationaldec.org/user_files/3550 _543643 l.pdf (last visited August 15, 2009) (citing a study published by
the Office of Applied Studies, which does not distinguish between on-reservation and off-reservation populations).
349 Youth Marijuana Admissions by Race and Ethnicity, The DASIS (Drug and Alcohol Services
Information System) Report 3 (Office of Applied Studies, Substance Abuse and Mental Health Administration,
August 9, 2002) available at http://www.oas.samhsa.gov/2k2/raceMJtx/raceMJtx.pdf (last visited August 15, 2009).
350 Adolescent Admissions Involving Inhalants, The DASIS (Drug and Alcohol Services Infonnation
System) Report 2 (Office of Applied Studies, Substance Abuse and Mental Health Administration, March 14, 2002)
available at http://www.oas.samhsa.gov/2k2/inhaltx/inhaltx.pdf (last visited August 15, 2009).
351 Youth Marijuana Admissions by Race and Ethnicity supra note 349 at 3.
352 Native American Kids Data Book supra note 284 at 20; see also Besaw et al. supra note 18 at 5.
353 Native American Kids 2000 supra note 276 at 13.
354 Stephen Cornell & Joseph P. Kalt, Two Approaches to Economic Development on American Indian
Reservations: One Works, One Doesn't 2 (Harvard Project on American Indian Economic Development and the
Native Nations Institute, 2006) [hereinafter Two Approaches].
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line, which is nearly twice the rate of the general population. 355 Slightly older data indicates that
two out of every five Native youths (under age 18) live below the poverty line, which is double
the rate for non-Indian juveniles. 356
In addition, the unemployment rate for all Native Americans is 12.9%, which is about
double the national rate. 357 This rate varies widely, and in Indian Country the rate jumps to 15%
for Native nations with gaming, and 22% for those without. 358 Some reservations report
unemployment rates of 75% or higher. 359 All of this means that Native American children are
twice as likely than non-Natives to live in a home with no parent in the labor force.

3.

360

Native Youths' Education

A third important factor when considering child well-being is that of education. The
primary statistics available on education are on (1) standardized testing scores; (2) dropout rates;
and (3) educational attainment rates. Before going into these numbers, it is important to note that
a growing number of researchers are coming to the conclusion that not only have schools
historically failed Native Americans, but also that they continue to fail Native students to this
very day. 361 For instance, studies show that Native American students routinely wrestle with the

355 Alemayehu Bishaw & Jessica Semega, Income, Earnings and Poverty Data From the 2007 American
Community Survey 20 (U.S. Census Bureau, August 2008) available at http://www.census.gov/prod/2008pubs/acs09.pdf (last visited August 15, 2009).
356 Native American Kids Data Book supra note 284 at 19-20; see also Oversight Hearing supra note 272 at
9-10 (statement of Vincent M. Biggs, M.D., American Academy of Pediatrics).
357 American Community Survey: 2005-07 Survey 3-Year Estimates, U.S. Census Bureau Website, available
at http://factfinder.census.gov/servlet/STTable?_ bm=y&-geo_id=O 1OOOUS&qr_ name=ACS _ 2007_3YR_GOO_S2301&-ds_ name=ACS_ 2007 _3YR_GOO_ (last visited August 15, 2009).
358 Jonathan B. Taylor & Joseph P. Kalt, American Indians on Reservations: A Databook of Socioeconomic
Change Between the I990 and 2000 Censuses 29, (The Harvard Project on American Indian Economic
Development, January 2005) available at
http://www.hks.harvard.edu/hpaied/pubs/documents/AmericanlndiansonReservati onsADatabookofSocioeconom icC
hange.pdf (last visited August 15, 2009).
359 Stephen Cornell & Joseph P. Kalt, Reloading the Dice: Improving the Chances for Economic

Development on American Indian Reservations, What Can Tribes Do? Strategies and Institutions in American

Indian Economic Development 2, 4 (Stephen Cornell & Joseph P.Kalt, ed., American Indian Studies Center, 1992)
[hereinafter Reloading the Dice]; see also Native American Kids 2000 supra note 276 at 13.
360 Native American Kids 2000 supra note 276 at 13.
361 Native American Kids Data Book supra note 284 at 16.
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reality that "their civil rights and cultural identities are often at risk in the educational
environment." 362 Specifically, they experience "difficulty maintaining rapport with teachers and
establishing relationships with other students; feelings of isolation; racist threats; and frequent
suspension." 363 Despite these difficulties, all too often-thanks in part to policies like the "No
Child Left Behind Act"----educators are having to spend time dealing with budgets and test scores
rather than trying to address the types of issues that plague many Native youths. 364
In terms of numbers, Native youths do seem to have been left behind by the current
system. First, we turn to test scores. Generally speaking, Native American test scores are below
the national average. 365 For example, a recent study indicated that 40% of Native American
eighth graders score in the lowest quartile of the population on math, science and reading tests. 366
That being said, Native Americans do tend to score as well or better than their African-American
and Hispanic counterparts. 367 One thing to remember is that the problems with standardized
testing are very well documented. 368 Most research indicates that minorities, including Native
Americans, score approximately 10% below whites on all standardized tests. 369 What is amazing
about this statistic is that the gap in scores has "persisted over time, regardless of the type of test,

A Quiet Crisis supra note 255 at 84.
Id.
364 See e.g., Greg Toppo, USA Today, How Bush Education Law has Changed Our Schools, USA Today
(January 7, 2007) available athttp://www.usatoday.com/news/education/2007-01-07-no-child_ x.htm (last visited
August 15, 2009).
365 Joan Oleck, Native American Students' Test Scores Unimproved, School Library Journal (May 19,
2008) available at http://www.schoollibraryjoumal.com/article/CA6562335.html?nid=24 l3&rid= (last visited
August 15, 2009).2009) (citing the National Indian Education Study 2007 available at
http://nces.ed.gov/nationsreportcard/pdf/studies/2008457.pdf (last visited August 15, 2009), which utilizes data from
a range of schools and makes no distinction between on-reservation and off-reservation populations).
366 Native American Kids Data Book supra note 284 at I 6.
367 Eleanor L. Babco, The Status of Native Americans in Science and Engineering (Commission on
Professionals in Science and Technology, March 15, 2005) available at http://www.cpst.org/NativeIV.pdf(last
visited August 15, 2009); see also Oleck supra note 365.
368 See e.g., William Brescia & Jim C. Fortune, Standardized Testing of American Indian Students,
available at http://www.nativechild.com/resources/test.html (last visited August 15, 2009).
369 Harold Berlak, Race and the Achievement Gap, Rethinking Schools Online Vol. 15, No. 4 (Summer
200 I) available at http:!/www.rethinkingschools.org/archive/l 5_ 04/Race 154.shtml (last visited August 15, 2009).
362
363
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whether it is an 'IQ' test, norm-referenced or proficiency test, regardless of a test's publisher,
[and] regardless of the educational level of the test-taker, be it kindergarten or graduate
school."370 This disparity has caused some to question the validity of standardized testing
altogether, 371 and yet they continue to be extensively utilized throughout the nation.
Next, we look at dropout rates. The data in this area is very conflicted, but there seems to
be strong evidence that somewhere between 25% and 45% of Native Americans and Alaska
Natives drop out of school before graduating high school, and this rate holds true whether one is
looking at reservations or cities. 372 These numbers mean that Native Americans dropout at more
than twice the national rate and more than any other racial or ethnic group in the U.S. 373
Finally, I tum to educational attainment. The short story is that, "Native Americans have
the lowest educational attainment of all groups in the United States." 374 For the most part,
Native Americans educational attainment is similar to the national rates for high school level and
associate level degrees, but divergence occurs beyond that. 375 Despite great strides over the last
few decades, Native Americans are still underrepresented at the Bachelor's, Master's and
Doctoral levels of the academy.

4.

376

Native Youths' Social Environment and Behavior

The final fal:tor I examine to establish a picture of Native youth in this country is what I
term "social environment and behavior." This final aspect looks primarily at the immediate
environment youths find themselves in and how they interact with that environment. As before,

Id.
Brescia & Fortune, supra note 368.
372 Sharing the Spirit of Wisdom supra note 199 at 18; Native American Kids Data Book supra note 284 at
16-17, 37; A Quiet Crisis supra note 255 at 84; see also Brimley supra note 49 at 92.
373 Sharing the Spirit of Wisdom supra note 199 at 18.
374 Native American Kids Data Book supra note 284 at 16 (citing National Center for Educational
Statistics, 1993).
375 Besaw et al. supra note 18 at 5.
376 Id.; see also Babco supra note 367.
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a complete analysis is impractical in this paper, so I will focus on two facets in particular: (1) I
will look briefly at perhaps the most fundamental component of a youth's social environmenthis/her family; and (2) given that this paper is on juvenile justice systems, I will take a more in
depth look at Native behavior with respect to the law, which most notably means looking at rates
of victimization and crime.

(I) Native youths' social environment-families. As I just mentioned, it is arguable that
the family is the most fundamental part of a youth's social network. I have already looked at
some aspects of Native families-most notably the economic status of said group--but now I
tum to the nature of family life for Native Americans. The first thing to note is that the word
"family" has different connotations for different Native Nations. Generally speaking, the term
"family" is defined in broader terms than the majority's concept of a nuclear family-that is,
many traditional Native understandings of the word "family" include much more than merely a
father, mother and their children. 377 Despite this cultural difference in defining the word
"family," the reality is that Native American families are "following the same trends as nonIndian families in the following areas: increasing divorce rates, increasing numbers of single
parents, and decreasing numbers oflarge families." 378 In fact, research indicates that currently
more than 40% of Native American children arc in single parent homes. 379 There could be any

number of cultural, economic and social factors at play in such a statistic, 380 but the facts seem to
indicate that for much of Indian Country, the family structure is in a state of flux and this can
have profound effects on Native youth.

377 See e.g., Youth Focus Group Report: What's on the Minds of Native Youth?, U.S. Dept. of Justice Office
of Juvenile Justice and Delinquency Prevention Tribal Youth Program (OJJDP, Tribal Youth Program, 2007)
available at http://www.ojjdp.ncjrs.gov/typ/download/223353.pdf (last visited August 15, 2009).
378 Native American Kids 2000 supra note 276 at 34.
379 Besaw et al. supra note 18 at 5.
38°For instance, teenage pregnancy rates could play a role in this number; see e.g., Native American Kids
Data Book supra note 284 at 37.
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(2) Native youth behavior-Crime. Now, I turn to Native youth crime. Before getting
into the numbers it is essential to understand what they can and cannot tell us. Any type of data
can have problems associated with it, but many have pointed out that crime rate figures are
particularly susceptible to miscalculation and misinterpretation. 381
Miscalculation of crime rates is common even though on their face, such rates seem like a
simple calculation-they merely relate the amount of crime to the population that can generate
crime. 382 Inaccurate calculations occur, first and foremost, because crime is not perfectly
reported and crimes that go unreported never make it into the data. More importantly, however,
the methods for determining crime rates vary. The most common data is based on arrest rates, 383
but referral rates, imprisonment rates, or victimization rates can also be used. 384 When
examining crime rates of various races and ethnicities, data is largely limited to arrest rates
because generally it is not until an arrest is made that a perpetrator's race is recorded. 385 As
such, race-based crime statistics are really only examining the portion of criminals who are
actually arrested and processed by the system386-a system, as we shall see, that treats the races
very differently. In examining juvenile delinquency and crime rates, there are three additional
problems that we run into. First, even in the best of circumstances, reliable numbers are
scarce-long-term, systematic data about juveniles, which could be used to draw large-scale
conclusions is almost completely lacking. 387 Second, most Native American crime rates are

Silverman supra note 214 at 58-65.
Id. at 58-59.
383 Id. at 59.
384 Lisa Bond-Maupin et al., Research on Juvenile Delinquency in Indian Communities: Resisting
Generalization, Native Americans and the Criminal Justice System 187, 196 (Jeffrey Ian Ross & Larry Gould eds.,
381
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Boulder, CO: Paradigm Publishers, 2006); see also, e.g., Snyder & Sickmund supra note 15 (citing various

victimization studies througout its pages).
385 Silverman supra note 204 at 59.
386 Id.
387 Bond-Maupin et al. supra note 384 at 190.
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calculated using small sample sizes, 388 which can skew the outcomes greatly since there is
extreme variation in criminal activity from one Native Nation to the next. 389 Specifically, the
crime rates will tend to convey the picture of what is happening in the larger communities and
the ability to tell what crime is really like in smaller communities is often lost. 390 Third, Native
juveniles are unlike many of their non-Native counterparts in that they oftentimes are dealing
with three separate jurisdictions: federal, state and tribal. As such, crime rates may be inflated
due to arrest reports being filled out by one, two or three different police organizations, or,
alternatively, an arrest report may never get filled out due to the jurisdictional confusion that
often results in no one actually making an arrest. 391
In addition to the problem of forming reliable crime rates, the problem of misinterpreting
what these rates mean is also common. The most common critique with interpreting crime rate
data is that, on its face, it says nothing about the cultural, economic and social conditions in the
community where the data is collected-each of which can have a meaningful effect on criminal
activity. 392 This is problematic because criminal data generally does not compare similarly
situated individuals. 393 If it did, there is a small amount of evidence indicating that Native
American juveniles are actually more law-abiding than their non-Native counterparts despite
being represented more in the criminal justice system. 394 The other major problem of
misinterpretation has been alluded to before and, in some ways, is a variant of the first. The fact
of the matter is that Native Nations in the United States vary greatly in size, culture, history, etc.
and, as such, lumping all Native juveniles into one pool can create a very misleading picture

Id. at 196.
Armstrong et al. supra note 239 at 77.
390 Id.
391 Hartney supra note 9 at 8; see also Armstrong et al. supra note 239 at 77.
392 Lester supra note 26 at 20; Bond-Maupin et al. supra note 384 at 196.
393 Lester supra note 26 at 16.
394 Id. at 38; see also Bond-Maupin et al. supra note 384 at 190.
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about what is actually going on in Indian Country. 395 Finally, it is significant to note that the
misleading picture created by statistics is oftentimes reinforced and magnified by the media. 396
Although the reality of Native juvenile crime is not rosy (as we shall see in a minute), there is
ample proof now that the media portrays the situation as worse than it actually is.
Despite the various limitations of criminal data, it is still the best way we have to look at
criminal activity among Native juveniles. In the rest of this section, I confine myselflargely to
violent crime. I do this for two reasons: first, in addition to violent crime, the two major types of
crime most commonly examined are alcohol- and drug-related, and I have examined much of
that data already; second, thoroughly analyzing all juvenile data relating to any and all types of
crime is simply beyond the scope of this article, and is one that would likely consume an entire
book or more.
Generally speaking:
Crime has declined throughout the United States,
except in Indian Country, where statistics indicate
that the incidence of crime by and against American
Indians, particularly juveniles, far surpasses that of
ethnic groups in other areas. The crime rate for
American Indians and Alaska Natives is 656 incidents
per 100,000-150 incidents more per 100,00 citizens
than the rate for the general U.S. population
(Hickman, 2003). 397

Although there is conflicting data on the current trend of Native juvenile crime, 398 the majority of
the evidence is similar to that quoted here. Namely, that Native juvenile crime is on the rise
despite the fact that overall crime rates-including those of juveniles-were on the decline. 399

Id. at 196.
Jeffrey Ferro, Juvenile Crime 35, (Library in a Book series), (New York: Facts on File, Inc., 2003)
("According to various opinion polls analyzed in the survey, in 1997 some 62 percent of Americans felt that juvenile
crime was rising-despite the fact that violent juvenile crime was at its lowest point in the past 25 years, as
measured by the National Crime Victimization Survey.").
397 Sharing the Spirit of Wisdom supra note 199 at 15.
398 See e.g., Andrews supra note 254 at 9; see also Bond-Maupin et al. supra note 384 at 187.
399 See e.g., Ferro supra note 396 at 4-5; see also Patterson supra note 12 at 808. Patterson supra note 12 at
819; Kay McKinney, OJJDP Tribal Youth Initiatives, OJJDP: Juvenile Justice Bulletin I (Office of Juvenile Justice
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When we turn specifically to violent crime, the first stunning statistic is that Native
Americans, as a whole, are more than twice as likely as non-Natives to be the victims of violent
crime. 400 No matter what the age group is, violence among Native Americans is higher than that
of all other races. 401 More than one out of every six Native youth (ages 12 to 17) is the victim of
violence. 402 This rate of violent victimization is 32% higher than that for all other races. 403
What makes these numbers even more disturbing is that in at least 70% of these victimizations,
the offender was a non-Native. 404
Given that Native juvenile crime rates appear to be increasing, and given the large
number of violent victimizations among Native Americans, it may not come as a surprise that
Native juvenile violent crime rates remain high405-about 350 arrests for violent crimes per
100,000 youth-although, this is not substantially higher than other races. 406 Overall, however,
this rate of violence appears to be increasing, 407 and at least part of that can be traced to an
increase in Native youth gangs. 408 According to a 2000 survey, 23% oflndian Country reported

and Delinquency Prevention, May 2003) available at http://www.ncjrs.gov/html/o.ijdp/193763/contents.html (last
visited August 15, 2009).
400 Patterson supra note 12 at 817-818 (citing data collected by the Bureau of Justice Statistics, which
makes no distinction between on-reservation and off-reservation populations).
401 Sharing the Spirit of Wisdom supra note 199 at 15.
402 Patterson supra note 12 at 817-818 (citing data collected by the Bureau of Justice Statistics, which
makes no distinction between on-reservation and off-reservation populations).
403 Id (citing data collected by the Bureau of Justice Statistics, which makes no distinction between onreservation and off-reservation populations); see also Hartney supra note 9 at 5.
404 Lawrence A. Greenfield & Steven K. Smith, American Indians and Crime (U.S. Dept of Justice Bureau
of Justice Statistics, February 1999) available at http://www.ojp.usdoj.gov/bjs/pub/pdf/aic.pdf (last visited August
15, 2009) (utilizing data from a variety of sources, which does not distinguish between on-reservation and offreservation populations); see also Hartney supra note 9 at 5; and Bond-Maupin et al. supra note 384 at 187.
405 Andrews supra note 254 at 9.
406 Greenfield & Smith supra note 404 at 7 (utilizing data from a variety of sources, which does not
distinguish between on-reservation and off-reservation populations); Patterson supra note 12 at 817-819 (citing data
collected by the Bureau of Justice Statistics, which makes no distinction between on-reservation and off-reservation
populations); Bond-Maupin et al. supra note 384 at 187.
407 McKinney supra note 399 at I.
408 Patterson supra note 12 at 819; Aline K. Major et al., Youth Gangs in Indian Country, Office of Juvenile
Justice and Delinquency Prevention (OJJDP) Juvenile Justice Bulletin 1 (Office of Juvenile Justice and Delinquency
Prevention, March 2004) available at http://www.ncjrs.gov/pdffilesl/o.ijdp/202714.pdf (last visited August 15,
2009).
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having active youth gangs, 409 comprised primarily of youths under the age of 18. 410 When
examining solely those communities with populations greater than 2,000 individuals, the number
of communities with active youth gangs jumped to 69%, 411 indicating a substantial problem for
larger communities. The research further indicates that Native youth gangs are a relatively new
development, with more than half of the Nations responding that gangs arrived in their
communities less than 15 years ago. 412 Since these gangs are comprised largely of youth, there
is a strong gang presence in many Native schools. 413 This gang presence results in higher levels
of "violent victimization, availability of drugs, and students who carry guns than schools
reported not to have gang activity." 414
Taken as a whole, these four factors show a very harsh existence for many Native
American children. In many ways Senator Ben Nighthorse Campbell summed up much of what

I discussed before the Senate Committee on Indian Affairs when he said:
Indian youngsters today face many of the same problems
I and many in my age group did, family alcohol and
substance abuse, joblessness and all too often a
feeling of hopelessness. There are also new problems
facing Indian youngsters today. Gangs are growing
where tribes and family once ruled and like all
American kids they are not getting enough exercise,
often have poor diets, become overweight too soon, and
for a population that suffers from diabetes the way we
do, obesity is an alarm bell which should certainly
prompt us to act. 415

In many respects, the picture I painted here is bleak and so the question becomes: what
can Native nations do to help make life better for their children? Senator Campbell is right that
action must be taken to change some of the struggles Native youths face everyday, but what kind

409
410
411

Major et al., supra note 408 at 4.
Id. at 6.
Id. at 4.

Id. at 5.
413 Id. at 6.
414 Id.
412
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Oversight Hearing supra note 272 at 1 (statement of Senator Ben N ighthorse Campbell).
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of action? Whatever form the action may take, history and research tell us the same things about
where that action must come from. In order to improve the lives of those living in their
communities, Native nations must determine what is best for themselves without outside
interference. This is the foundation of the Nation Building Model, which I will examine in the
next section.

IV.

The Nation Building Model
A.

Introduction to the Nation Building Model

There is a revolution currently taking place in Native American communities throughout
the United States. After more than 200 years of policies designed to destroy and/or assimilate
Native American culture, many Native nations have started taking control of their own destinies
by exercising true self-determination over the decisions that affect their everyday lives. 416 The
result has been stronger, healthier communities. Across Indian Country, an increasing number of
Native nations are having successes in community development and/or economic development,
but these successes are not found uniformly among all Native nations. Why is this the case?
"What explain[ s] the fact that-despite decades of crippling poverty and powerlessness-some
American Indian nations recently [have] been strikingly successful at achieving their own
economic, political, social and cultural goals, while others [are] having repeated difficulty
. h"mg th e same t h"mgs.?''417
accomp11s
-

The Harvard Project on American Indian Economic Development ("Harvard Project"),
and the Native Nations Institute ("NNI") have been examining these types of questions for
approximately 25 years. 418 The results of this extensive research indicate that there are five

416 Miriam Jorgensen, Editor's Introduction, Rebuilding Native Nations: Strategies for Governance and
Development xi, xii (Miriam Jorgensen, ed., University of Arizona Press, 2007).
417 Id at xi.
41s Id.
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crucial principles for successful community development in Indian Country: (1) Native nations
must make their own decisions by exercising practical sovereignty, or self-rule; (2) Native
nations need to back-up their decisions with effective governing institutions; (3) These governing
institutions must match their own political cultures, that is, they must exhibit cultural match; (4)
Native nations need a strategic orientation when making their decisions; and (5) Native
leadership is necessary to mobilize the community and promote community development. 419
Taken together, these five foundational elements can be referred to as the Nation Building Model
for Economic and Community Development, or simply, the "Nation Building Model."
In its most basic formulation, the Nation Building Model refers to "the processes by
which a Native nation enhances its own foundational capacity for effective self-governance and
for self-determined community and economic development." 420 The better these five elements
are being adhered to by a particular community, the greater chance that community has of
successfully achieving its cultural, economic, political and social goals. 421 That being said,
practically speaking, the Nation Building Model takes on many shapes and forms within in
Indian Country. 422 The Nation Building Model does not offer a one-size-fits-all formula that can
be replicated in every community, but rather presents those factors that are critical for a
community to successfully address its own unique problems with its own unique solutions.
As with other social problems, there is no single solution that can act as a panacea to all
the struggles Native youths face. That does not mean, however, that nothing will help, nor that
nothing will ever change. Through the use of the Nation Building Model, Native nations have
turned around situations of extreme poverty, unemployment, and other social ills. There is no

Two Approaches supra note 354 at 18.
Jorgensen supra note 416 at xii.
421 Two Approaches supra note 354 at 18-19.
422 Id.
419
420

70

reason this history of successes cannot be repeated with respect to the plights facing Native
children. Applying the Nation Building Model to juvenile justice systems, for instance, gives
Native nations an opportunity to address the serious problems their youth face everyday. In
doing so, Native nations have the chance to regain control over their own children and combat
the effects of assimilative federal policies that have been in force for centuries. Before
examining specific cases in which this has occurred, a more careful look at the Nation Building
Model's five core principles-and how those principles relate to juvenile justice-is necessary.

B.

Principle #1: Practical Sovereignty (or Self-Rule)

The first principle of the Nation Building Model-practical sovereignty, or self-rule-is

the key to sustainable development. 423 Practical sovereignty exists when "decision-making
power [is] in the hands of Native nations." 424 Although Native nations have been recognized as
sovereign-first by colonizers, then by the United States-the fact of the matter is that centuries
of paternalistic federal policies have weakened much of this sovereignty. 425 It was not until the
federal government's policy oflndian self-determination426 that the widespread use of practical
.
became area1·1ty 1or
.cN at1ve
. nations.
.
427
sovereignty
There are two primary reasons why the element of practical sovereignty is crucial for
successful development. First, "practical sovereignty puts the development agenda in Native
hands."428 This means that Native nations are deciding for themselves: the policies that best
serve their communities; the institutions that should be used to implement those policies; how
Id. at 21.
Id. at 19; See also, Joseph P. Kalt & Joseph William Singer, Myths and Realities of Tribal Sovereignty:
The Law and Economics of Indian Self~Rule, JOPNA No. 2004-03, 5 (2004) (de facto sovereignty appears to be far
more useful than de jure sovereignty when discussing successful development in Indian Country).
425 Two Approaches supra note 354 at 19.
426 See Federal Indian Law supra note I 08 at 216-255 (detailing the Self-Determination Era).
427 Two Approaches supra note 354 at 21; See also, Stephen Cornell & Joseph P. Kalt, Sovereignty and
Nation-Building: The Development Challenge in Indian Country Today, 1 (The Harvard Project on American Indian
Economic Development, 1998) [hereinafter Sovereignty and Nation-Building].
428 Two Approaches supra note 354 at 21.
423

424
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those institutions should be organized and managed; and the standards that should be used to
determine whether a policy is effective or not. For most of the history ofU.S.-Native American
relations, decision-making at the tribal level has not been the case. 429 Similarly, exercising
practical sovereignty also means that outside governments are not in a position to dictate or
implement policy, but rather, they are there to offer advice and assistance when solicited by
Native nations. 430
Second, "self-governance means accountability. It marries decisions and their
consequences, leading to better decisions." 431 When outside governments make the decisions for
a Native nation, there is little accountability because the outside government does not answer to
that nation's citizens. 432 Additionally, decision-makers from outside governments are not living
in the communities where they are making decisions. Thus, they are unlikely to see and feel
first-hand the effects of any poor decisions they have made. 433 Conversely, Native leaders will
feel political and social pressure to make good decisions because if they do not make good
decisions, it will be their neighbors who suffer, and their own political position that will be
lost.434
As previously stated, sovereignty under the Nation Building Model means that control is
placed in Native hands. 435 It is vital to the preservation of culture, and if it means anything, it
means having control over your own children. 436 When a nation controls its own juvenile justice
system, it is exercising practical sovereignty because it then controls: when a youth is brought
Id.
Reloading the Dice supra note 359 at 15.
431 Two Approaches supra note 354 at 21.
432 Id.
433 Id.
429
430
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Two Approaches supra note 354 at 19.
Julian D. Pinkham, Speaking to Tribal Judges on Improving Children's Court Practice in Child Abuse
and Neglect Cases in Our Country: A Proposal for a Uniform Children's Code, 31 University of Michigan's Journal
of Legal Reform 159, 162 (1997).
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into that system; the procedures and practices that are encountered within that system; the
consequences, treatments, or out-of-home placements that are necessary for a particular youth;
and where such treatments or residential placements-if necessary-should occur.
It is particularly important, at this moment in history, that Native nations do exercise

control over these types of decisions because there are chronic problems with the quality of life
juvenile delinquents are exposed to in non-Native systems. 437 Additionally, there is an
increasingly intense debate currently taking place over whether juvenile justice systems are even
necessary in our society any longer. 438 This debate is not purely academic, as evidenced by the
fact that more and more juvenile behavior has been criminalized, and then tried and punished in
adult courts throughout the country in recent years. 439 Thus, while the Nation Building Model
calls for Native control over its own people and decisions in all contexts, there is an added
urgency for Native nations to do so with respect to juvenile justice. When Native nations do
implement their own juvenile justice systems, they not only get to make their own
determinations about the value of possessing such institutions, but they also get to add their voice
to the debate over juvenile justice systems generally-a debate that potentially affects all
children in this country.
Given these arguments, it is obvious that practical sovereignty in this context is appealing
in a theoretical sense, but is it possible to actually exercise sovereignty over juvenile justice in a
practical sense? Yes, it is. Although Native nations do not have absolute jurisdiction over
Native juveniles who commit crimes in Indian Country, they do still retain a substantial amount
of jurisdiction. This means that Native nations do have de jure sovereignty with respect to a
Conward supra note 241 at 2446.
See, e.g., Janet E. Ainsworth, Re-Imagining Childhood and Reconstructing the Legal Order: The Case
for Abolishing Juvenile Court, 69 N. Carolina L.R. 1083, 1096-1101 (1991 ); see also Abbe Smith, The Dream of
Growing Older: On Kids and Crime, 36 Boston College Law Review 953 (1995).
439 Lyon supra note 201 at 216-217.
437
438
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large portion of Native juvenile crime, making a Native-controlled juvenile justice system
possible. 440 The problem is that while de Jure sovereignty exists, de facto sovereignty does not
for many Native nations. 441 Why is de facto sovereignty lacking with respect to Native juveniles
on many reservations? Oftentimes, there is no de facto sovereignty simply because Native
nations lack juvenile justice systems. 442 The reason for this often has to do with a lack of
funding, 443 and/or community support for juvenile courts and services. Due to these constraints,
many Native nations end up choosing between giving up their sovereignty over their youth, or
. those same youth to commit
. cnmes
.
. hout consequences or treatment. 444 When
a11 owmg
wit
Native nations cannot, or do not, exercise practical sovereignty over juvenile crime, their youth
regularly end up in outside systems. 445 This situation is at odds with the Nation Building Model
because, in such cases, it is outsiders who are making important decisions about Native youths.
The goal of the Nation Building Model is to return that decision-making power to Native nations
who are in a better position to meet the needs of their youth, 446 and who are more likely to
change their strategy if it is not producing the desired results. 447

440

Literally "of law," but in this case meaning that Native nations legally have the ability to exercise
sovereignty in this area.
441 Literally "of fact," but in this case meaning that while Native nations have the legal right to exercise
sovereignty in a given area, in reality they are unwilling or unable to do so effectively.
442 Perry supra note 3 at 19 (stating that 60% (188 Native nations out of 313 respondents) had some form of
justice system (which included CFR courts, tribal courts, and traditional courts), and, of those, approximately 83.5%
(157 of the 188 with justice systems) handled juvenile cases (meaning that approximately 50.2% of all Native
nations surveyed handled juvenile cases).
443 See, e.g., A Quiet Crisis supra note 255 at 72 (noting that the federal budget for juvenile justice in
Indian Country was cut nearly 80% between 1998 and 2004).
444 Patterson supra note 12 at 815.
445 Id. at 811.
446 Bond-Maupin et al. supra note 384 at 196; Nielsen supra note 199 at 18.
447 Two Approaches supra note 3 54 at 21.
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C. Principle #2: Effective Governing Institutions
If sovereignty is going to lead to sustained community development, a nation must have
governing institutions that are capable and effective in carrying out policy. 448 These institutions
are responsible for implementing policy and transforming it from an idea on paper to something
practical that affects the lives of citizens. Effective governing institutions must be stable. This
means, among other things, that there must be clear rules and policies in place to define an
institution's rights and responsibilities as well as its relationship with other aspects of
govemment. 449 Additionally, effective governance must include a forum for non-politicized
dispute resolution. 450 Generally, this is established through an independent judiciary, although
that is not always the case. An independent dispute resolution system is necessary to ensure that
the rules and policies created are enforced even-handedly, regardless of who is seeking to have
them enforced. Finally, effective governing institutions must "provide administration that can
get things done reliably and effectively."451 This is a practical requirement-without a
competent bureaucracy, a government will accomplish very little in the arena of asserting and
exercising sovereignty. 452 When Native nations "back up sovereignty with stable, fair, effective,
and reliable governing institutions" they "increase their chances of improving community wellbeing."453
In short, institutions and programs are the mechanisms that transform the concept of
sovereignty into a practical reality. 454 Without these mechanisms, sovereignty often rings
hollow. In the context of Native juvenile justice, for example, Native nations have practical

Id. at 22.
Id. at 23.
450 Id.
451 Id.
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Id. at 24.
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sovereignty over many juvenile delinquents (in the form of jurisdiction), but often have no
institutions to exercise this power. Without the institutions to put sovereignty into effect, the fact
that sovereignty exists-in and of itself-simply isn't very useful. The good news for Native
nations is that effective governing institutions can be created and utilized in the arena of juvenile
justice. In fact, history has demonstrated that Native nations have the ability to address their
justice needs through development of innovative and capable courts and dispute resolution
systems of all varieties. 455
One thing to keep in mind, however, is that under the Nation Building Model not just any
institution will suffice for community development, but rather the institution must be effective at
achieving its designed purpose. 456 Effective juvenile justice systems are complex structures that
must rely on carefully coordinated efforts to capably treat youths. 457 First, such systems require
a mechanism of locating delinquent or troubled youths and bringing them into the system.
Without this mechanism, even the greatest juvenile court or treatment facility ever designed, will
be useless because it will go unused. 458 Second, such systems need an institution-such as a
court or healing circle-that can determine what delinquent action took place and/or what should
happen next to the youth-in-question. This is the part of the system that most people think of
when they come across the term "juvenile justice," but it is only one component among several
in an effective system. Third, such systems usually require some sort of treatment facility and/or
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See, e.g., Robert D. Cooter & Wolfgang Fikentscher, Indian Common Law: The Role of Custom in
American Indian Tribal Courts (Part I of II), 46 Am. J. Comp. L. 287 (1998); Robert D. Cooter & Wolfgang
Fikentscher, Indian Common Law; The Role of Custom in American Indian Tribal Courts (Part II ofII), 46 Am. J.
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Journal of the Office of Juvenile Justice and Delinquency Prevention (OJJDP), Vol. VII, No.2, 3, 6 (Office of
Juvenile Justice and Delinquency Prevention, December 2000) available at
http://www.ncjrs.gov/pdffiles l/ojjdp/18474 7.pdf (last visited August 15, 2009).
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programs, which are in place for those children who need them. Research indicates that
programs and facilities designed specifically for rehabilitation are the most effective ways to
reduce recidivism rates, 459 especially when they address the fact that juvenile delinquents tend to
have very high rates of mental health problems. 460 Effectiveness of these rehabilitative efforts
increases when multiple programs exist, when these programs work in concert with crimeprevention measures, 461 and when they have been designed by the community they are being
implemented in. 462 To sum up, juvenile justice systems are simple in concept-they exist to
locate troubled youths and connect these youths with programs or services specifically designed
to help them. In reality, however, they involve a coordinated effort among multiple institutions
to be truly effective. 463
The Nation Building Model promotes the idea of having effective governing institutions
not simply because a capable institution can meet its goals better than an incapable one, but also
because such institutions have other positive effects. For instance, effective governing
institutions reduce a Native nation's dependency on other governments. The problem of
dependency is a direct result of the centuries of "subjugation and disempowerment" perpetrated
by the U.S. government, and has resulted in communities where federal support programs

Conward supra note 241 at 2462; Sharing the Spirit of Wisdom supra note 199 at 29.
See generally, Linda A. Teplin, et al., Psychiatric Disorders of Youth in Detention, OJJDP Juvenile
Justice Bulletin (U.S Department of Justice, Office of Justice Programs, Office of Juvenile Justice and Delinquency
Prevention, April 2006) available at http://www.ncjrs.gov/pdffilesl/ojjdp/2 I 0331.pdf (last visited August 15, 2009)
(presenting a comprehensive overview of research done on mental health disorders and juvenile delinquents and
concluding that although more research needs to be done, it is clear that "a significant number of youth in detention
suffer from psychiatric disorders").
461 Challenges Facing American Indian Youth supra note 457 at 6.
462 Conward supra note 241 at 2458; Nielsen supra note 199 at 18.
463 Although I have very broadly described what is necessary for an effective juvenile justice system, there
are countless other details that must be resolved to make a workable system. For example, Native nations would
need to consider issues related to record-keeping and institutional memory, see, e.g., Joh supra note 168 at 129;
living standards for out-of-home placements, see, e.g., Conward supra note 241 at 2446; and cultural competency,
see, e.g., Melton supra note 16 at 77.
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permeate nearly every aspect oflife. 464 This dependency on outside governments produces many
negative effects. I have already discussed many such effects in the context of juvenile justice
systems. When Native nations rely on other governments to police, adjudicate and treat their
own children, they lose any say in how those processes occur and what effects they might have
on their youth. The creation of an effective juvenile justice system eliminates this type of
dependency and returns Native nations to their proper role of determining what happens to their
own citizens.
Effective institutions not only reduce federal dependency, but they can also provide an
opportunity for Native nations to demonstrate their skill in addressing social issues, which may
lead to future opportunities to increase practical sovereignty. One can imagine a situation where
a Native juvenile justice system is so effective in helping heal Native youths, that other
governments are interested in allowing their citizens to utilize the system (either through
contractual agreements or formal legislation) precisely because of its effectiveness. Although
hypothetical in the juvenile justice context, the Citizen Potawatomi Nation had actually
developed a court system so effective and administering justice that the local non-Native
communities willingly submitted themselves to its jurisdiction, thus increasing the nation's
practical sovereignty. 465 If Native-run institutions were repeatedly met with this type of success,
not only would Native nations stand to gain practical sovereignty in some cases, but their
combined efforts just might result in federal policy reform that would expand Native nation
jurisdiction throughout Indian Country.
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Finally, effective institutions, if designed to be culturally relevant, can be used to create
and reinforce Native norms, just as non-Native institutions have been used to impose foreign
norms throughout history. 466 Judicial bodies are particularly effective at reinforcing norms, in
part because they promote the values and beliefs of the community by educating about the
consequences of wrongdoing. 467 Thus, effective governing institutions not only address social
issues, but can also be a tool in the struggle against assimilation and for cultural preservation.
D.

Principle #3: Cultural Match

For centuries, federal Indian policies have forced Native nations into a state of
dependency so that they have been forced to rely on "someone else's institutions, someone else's
rules, [and] someone else's models to get things done."468 These policies have resulted in
"mismatches between formal structures of government and Indigenous beliefs about the
legitimate use and organization of governing authority," which ultimately means that many
Native Americans see their own governments as "foreign and illegitimate."469 When governing
institutions are seen as illegitimate, their effectiveness within a community decreases
dramatically because the citizens see it as working against their own values and interests. 470
In the Nation Building Model, when an institution does not reflect a community's
political culture, it is said to have low cultural match. In order to tum around this history of
John G. Red Horse, PhD, et al. Family Preservation: Concepts in American Indian Communities 12,
(Seattle, WA: Casey Family Programs, December 2000); Melton supra note 16 at 80.
467 Joseph Flies-Away & Carrie E. Garrow, Crow Tribal Courts in the 2 / 51 Century: Changing Paths-Strengthening the Vision 3 (Harvard Project on American Indian Economic Development, June 1999) available at
http://www.hks.harvard.edu/hpaied/docs/PRS99-4.pdf(last visited August 15, 2009); Polashuk supra note 17 at
1213; Atwood supra note 171 at 598; Brandfon supra note 196 at 1000; Tribal Criminal Law supra note 145 at 10.
468 Sovereignty and Nation-Building supra note 427 at 195-196.
469 Two Approaches supra note 354 at 24-25.
470 Jeffrey Fagan, Legitimacy and Criminal Justice: Introduction to the Symposium, 6 Ohio St. J. Crim.
Law 123 (2008). See also Sovereignty and Nation-Building supra note 427 at 19; Robert J. Sampson & Dawn
Jeglum-Bartusch, Legal Cynicism and (Subcultural?) Tolerance of Deviance: The Neighborhood Context of Racial
Differences, 32 Law & Soc'y Rev. 777 (1998); Tom R. Tyler, Public Trust and Confidence in Legal Authorities:
What Do Majority and Minority Group Members Want.from the Law And Legal Authorities?, 19 Behav. Sci. & L.
215 (2001 ); Ronald Weitzer, Citizens' Perceptions of Police Misconduct: Race and Neighborhood Context, 16 Just.
Q. 819 (1999).
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dependency, Native nations need institutions to design and implement institutions that match
their unique political culture so that they are legitimized in the eyes of the community, and thus
more effective. 471 When Native nations seek to create institutions that have high cultural match,
they do not necessarily need to return to pre-colonial traditions and practices. 472 Instead, the
crucial issue is "the degree of match or mismatch between formal governing institutions and

today's Indigenous ideas ... about the appropriate form and organization of political power."473
This means that successful governing institutions will draw from the current political culture,
which very well may be comprised of both traditional and contemporary values. 474
In order to build a juvenile justice system that exercises practical sovereignty in an
effective way, Native nations must concern themselves with the principle of cultural match. The
problems related to non-Native juvenile justice systems are not limited to the fact that they take
decision-making power out of Native hands, but these outside systems also often operate in
opposition to Native culture. As such, these foreign systems are assimilative in their effects on
Native communities. Additionally, these outside systems tend to be ineffective at accomplishing
the purpose for which they were designed. 475 An institution that does not exercise its power in a
manner consistent with the cultural understandings of that institution, raises issues of legitimacy
with the community it is supposed to serve. 476 When an individual or community does not see an
institution as legitimate, the effectiveness of, and trust in, that system quickly disappears. 477
Indian Country is ripe with examples of institutions that are ineffective because they do not
reflect the values of the communities they are in. Many of these institutions have been imposed
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upon Native nations by outside governments. For example, in the criminal justice context, there
is evidence of distrust and ineffectiveness at every stage from policing, to courts, to the
imposition of criminal punishrnents. 478
If Native nations want to produce effective juvenile justice systems, they need to make
sure such systems are culturally relevant to the community they serve. Fortunately, juvenile
justice systems provide an excellent forum for both the creation of traditional and/or innovative
systems that fit in with cultural values, and for the use of those systems to create and reinforce
important cultural norms. Native nations have traditionally dealt with juvenile crime using a
myriad of culturally specific mechanisms. 479 Generally speaking, the philosophy underlying
these methods differs from that of the states and federal government. 480 And although Native
nations can learn from non-Native systems, there is no reason that Native juvenile justice
systems should be designed to mirror non-Native systems. 481 Instead, Native nations should
draw from their own culture and values when designing a juvenile justice system. In doing so it
is vital to keep in mind the fact that such institutions promote values and beliefs to both the youth
they serve, and the community at large. 482 Thus, to be truly effective institutions, juvenile justice
systems should both reflect and reinforce the culture they are a part of.
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One reason Native nations sometimes resist creating traditional or innovative systems is
because they fear that non-Native governments will condemn such systems as illegitimate. 483
However, in the context of juvenile justice, there is precedent for experimentation and variation.
In many respects, the entire U.S. juvenile justice system is just an experiment that has been going
on for barely over a century. 484 Furthermore, the U.S. system was designed on the beliefs that
procedural formality (which tends to make all adult court proceedings more-or-less identical) is
counterproductive to rehabilitation, and that rehabilitation is an extremely individualistic process
requiring unique solution for different youths (and communities). 485 These principles, in
conjunction with the federal government's policy of self-determination for Native nations, is
more than enough reason for Native nations to have free-range in the development of their own,
culturally appropriate, juvenile justice systems. 486

E.

Principle #4: Strategic Orientation

Strategic orientation refers to the manner in which successful Native nations approach
decision-making. Successful and sustainable community development focuses on the question:
"[W]hat kind of society are we trying to build?"487 This question should be considered first, so
that a vision is established before any action takes place. Once a vision has been set, a strategic
orientation considers the question: "[H]ow do we put in place the systems and policies that will
attract and hold the people and the capital that the nation needs?" 488 This question forces nations

Barbara Ann Atwood, Identity and Assimilation: Changing Definitions of Tribal Power Over Children,
83 Minn. L. Rev. 927,929 (April, 1999); Indigenous Justice Systems supra note 165 at 126; Marianne 0. Nielsen et
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CO: Westview Press 1996).
484 Marygold S. Melli, Juvenile Justice Reform in Context, 1996 Wisconsin Law Review 375, 398 (1996);
Ainsworth supra note 438 at 1096.
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to consider the long-term sustainability of their visions, and of the nation as a whole. Thus,
effective strategic decision-making may involve substantial time and research, but the result is a
clear goal with clear steps on how to achieve it and sustain it.
Juvenile justice systems require strategic, long-term planning because there are no quick
fixes when it comes to solving the multitude of problems Native juveniles face. Specifically,
Native leaders must consider how juvenile justice systems fit into the broader strategic context of
producing healthier children. Juvenile justices systems have a lot to offer, but they are primarily
a reactive set of institutions, which only intervene after a youth has caught the attention of the
system. They are at their best when they work in concert with prevention programs, and Native
nations must decide what balance should exist between these two types of institutions. 489
In addition to determining how a juvenile justice system will interact with other
institutions, Native nations must think strategically about the components that comprise their
own system. In doing so, Native nations will likely have to determine what their legal
philosophy says aboutjuveniles, 490 about law, 491 and about the proper response to criminal
acts. 492 Once those questions are answered, then the process of determining how best to
implement those philosophies (while keeping in mind the culture of the community) can begin.
Even though I have only scratched the surface of the issues associated with Native juvenile
justice systems, it is easy to see that in order for any juvenile justice system to be successful
there must be careful planning and a clear strategic orientation.

Major et al., supra note 408 at 11.
Native nations might wrestle with the very question juvenile law scholars are struggling with right now:
Do any worthwhile reasons for treating juveniles differently than adults still exist? See generally, Ainsworth supra
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F.

Principle #5: Leadership

The final element of the Nation Building Model is effective leadership. When there is a
lack of effective leadership little, or nothing, gets done. Community support and community
action are necessary for societies to grow and change, but without leadership, these essential
factors are often missing. That said, what makes an effective leader? In the Nation Building
Model an effective leader is primarily concerned with "putting in place the institutional and
strategic foundations for sustained development and enhanced community welfare." 493 Under
this definition, leadership is not limited to governing officials, but includes any citizen who takes
responsibility for the future of his or her nation. 494
Creating and implementing a juvenile justice system is not an easy task. It requires
financial resources, a vision and strategic plan, and, ultimately, it requires the support of the
citizens in the community where it will operate. As such, Native leaders-political, and nonpolitical alike-are the ones who can make such a project happen. As Senator Ben Nighthorse
Campbell put it, "Juvenile justice and related youth issues" must rely "on the involvement of
parents, elders, religious leaders, and teachers" if they are to improve. 495 If anything is going to
get done, the Nation Building Model says that it all must start with community leaders. They are
the ones responsible for educating themselves and the community. They are the ones who can
use the principles of the Nation Building Model, along with the resources available to them in
their own community, to tum ideas into institutions, and visions into realities.

V.

Case Studies
Thus far, I have argued that Native nations should create and exercise control over their

own juvenile justice systems because such systems have the potential to utilize Native concepts
Two Approaches supra note 354 at 26.
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493
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of justice (both procedural and substantive) when handling youthful offenders; to rehabilitate,
restore, and/or treat delinquent youths in a culturally appropriate manner; and to combat the
federal history of Native juvenile assimilation by simultaneously keeping Native youth out of
foreign systems and keeping them in juvenile systems where Native youth can learn about the
norms of their own community. Additionally, I have argued that the Nation Building Model is
the framework that should be used to guide Native nations in the process of creating (or recreating) their juvenile justice systems. But is this framework practical? Can the Nation
Building Model's principles realistically be applied to Native juvenile justice systems? And, if
so, what might a juvenile justice system informed by the Nation Building Model look like? To
answer these questions, there is no need to look any further than Native nations themselves to see
what some are already doing in the realm of juvenile justice.
A.

Organized Village of Kake

1.

The Problem

The Organized Village of Kake is a federally recognized tribe comprised of less than 500
individuals located about 200 miles south of Juneau, Alaska. 496 For several decades leading up
to the turn of the century, the Tlingit people of Kake watched as the problem of underage
drinking and substance abuse ravaged its community. 497 One member recalls watching the
change occur:
When I was growing up, we never heard of suicides and
we hardly experienced alcohol ... I can attribute it to
the [mid-1960s when] the city owned alcohol store
moved in here ... There weren't many deaths to alcohol
prior to that that I knew of. When I went out to
496 Bureau oflndian Affairs, 2005 American Indian Population and Labor Force Report 26 (Department of
the Interior, Bureau oflndian Affairs, 2005) [hereinafter 2005 American Indian Population] (the Organized Village
of Kake has a tribal enrollment of 465 members).
497 Kake Circle Peacemaking, Honoring Nations: 2003 Honoree (Harvard Project on American Indian
Economic Development, 2003) available at
http://www.hks.harvard.edu/hpaied/hn/hn_2003 _ KakeCirclePeacemaking.htm (last visited August 15, 2009)
[hereinafter Kake Circle Peacemaking].
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school I heard about people passing on, but I didn't
know what it was from. When I came back I found that ...
21 people [had] died in one year from suicides. One
hundred percent of it was because of alcohol. 498

Sadly, the problem of alcohol was not something localized to the Tlingit people of Kake.
According to a report by the National Institute on Alcohol Abuse and Alcoholism, between 1990
and 1993, more than two-thirds of Alaska Native deaths were alcohol-related. 499
Why was this happening? Why could no one curtail or stop the pervasive abuse of
alcohol among the youth? Part of the difficulty in addressing this problem related to the fact that
the Alaska State justice system-as opposed to the federal system-was clearly supposed to
handle juvenile offenders, 500 but, despite decades of attempts, the Alaska State justice system had
not improved the situation. 501 In fact, due to a lack ofresources, the Village of Kake was nearly
forgotten by the system. For instance, the juvenile probation officer assigned to handle juvenile
offenders from Kake didn't even live on the same island as the village, and since this officer was
also responsible for juvenile felony offenses in the area, there was little time to handle
misdemeanor alcohol offenses or monitor the actions of past offenders. 502 The result was that
alcohol usage in Kake went largely unchecked and thus juveniles became entrenched in their
dependency on alcohol as they grew into adults. 503

498 Healing Our Community: The Kake Peacemaking Circle, Creating Health Communities: An Alaskan
Talking Circle 5 (Healthy Alaskans 2010-Volume II: Strategies for Improved Health, Juneau, AK: Alaska
Department of Health & Social Services, November, 2002) available at
http://www.hss.state.ak.us/dph/targets/ha201 O/PDFs/Volume%202/Vol_II.pdf (last visited August 15, 2009)
[hereinafter Healing Our Community] (quoting Mike A. Jackson who was, at the time of the interview, the president
ofKeex Kwaan, the Kake IRA Council).
499 Bernard Segal, PhD, Drinking and Drinking-Related Problems Among Alaska Natives, Alcohol Use
Among Special Populations Vol. 22, Num. 4 276 (National Institute of Health, National Institute on Alcohol Abuse
and Alcoholism, 1998) available at http://pubs.niaaa.nih.gov/pub1ications/arh22-4/276.pdf (last visited August 15,
2009) (alcohol-related deaths means that the deceased had a Blood Alcohol Content (BAC) of .08 or higher, for the
general Alaskan population this rate was approximately 25% compared to 66.6% for Alaska Natives).
50 Kake Circle Peacemaking supra note 497.
501 Id.
502 Id.
503 Id.
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2.

Applying the Nation Building Model

Fortunately, the people of Kake did not simply sit back and do nothing. Just like the
Nation Building Model advocates, the people of Kake took control of the situation. They
developed a system to address the problem of juvenile crime, in particular alcohol abuse,
occurring in their community. This process did not come from outsiders, but from within. And
all five principles of the Nation Building Model can be found in what they did.
First, starting in the 1980s, members of Kake began looking for a way to change this
issue. Leadership arose from within the community. Many of these leaders were elders who
thought the younger generation was falling away from the customs and traditions of the Tlingit
people. 504 While Kake leaders originally turned to outside consultants for help, 505 eventually
they came to the realization that, "We have to do this ourselves." 506 With this decision, the
people of Kake moved into a phase of strategic planning. Discussions began immediately about
"what was right and what was wrong and what was religion, what was tradition, and the common
values of love, respect, and forgiveness." 507 After years of discussion and learning more about
the traditional ways of dispute resolution among the Tlingit people, in 1998 the Organized
Village of Kake decided to create their own traditional dispute resolution system-the Healing
Heart Council, which ultimately would utilize the process of Circle Peacemaking. 508
The decision to create the Healing Heart Council was an act of practical sovereignty-it
was a decision made by the people of Kake regarding their own way of life. Despite substantial
limits in the de jure jurisdiction Kake had over their youths, the Village went forward with their
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Council anyway-exercising de facto sovereignty. 509 In order to give their decision the greatest
chance to succeed, the people of Kake did two things: First and foremost, they paid attention to
the concept of cultural match. The Circle Peacemaking process draws on restorative principles
such as the importance of dialogue, the accountability of the offender, and the restoration of the
victim. 510 These principles, and the process used to put them into action, are imbedded in Tlingit
tradition. 511 And it is important to note that Circle Peacemaking is succeeding "because of, and
not in spite of, all of its cultural realities." 512 Second, the Organized Village of Kake took steps
to ensure that their system would work in conjunction with the Alaska system. 513 This was a
necessary step given the lack of de Jure jurisdiction Kake had over its juveniles, but it was taken
in a way that honored its own community traditions. 514 Before the establishment of the Council
of Hearts, Kake juveniles were only subject to state court. After the Council was set-up, Native
youths (and their families) had another option. Specifically, when a youth is willing to enter a
guilty plea in the Alaskan court system, it is now possible for them be sentenced by the Council
of Hearts using the Circle Peacemaking process. 515 Additionally, if the youths are non-compliant
with the sentence reached via Circle Peacemaking, they must return to state court for
sentencing. 516 Ensuring that both the people served by the Council of Hearts and the state of
Alaska thought the system was legitimate resulted in the creation of a capable governing
institution that flourishes to this day.
509
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3.

The System Created

What exactly does that system look like? As previously stated, the process created by the
Organized Village of Kake is called Circle Peacemaking. A juvenile who pleads guilty to an
offense in state court can come before the Council of Hearts for sentencing. 517 This Council
starts the Circle Peacemaking process by bringing together the offender, the victim, their
families, and other community to respond to a particular offense. 518 The process typically lasts
several hours and involves traditional prayers. 519 The goal is to bring about forgiveness and
healing for everyone involved. 520 More specifically, the hope is to address the underlying cause
of the offender's behavior, and then to figure out a way ofrestore community life by repairing
the various relationships damaged by the offender's action. 521 The process ends only after
everyone has had their chance to speak, genuine forgiveness and healing are apparent, and the
Council has reached consensus on the offender's sentence. 522 At this point in time the sentence
is made public, but that is not the end of the process. It is up to all of the circle participants to
assist the offender and hold him/her accountable in his/her efforts to adhere to the sentence. 523
This accountability and support can be as critical as the circle itself. As one circle participant
puts it, "To me the circle is about compassion ... We don't just do it when someone's in need.
We do it when we know they're doing good, to encourage them, and that seems to be helping.
They know that people care for them."524 Sentences may range from formal apologies, to
community service, to meetings with elders, and the circle itself is responsible for assessing
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whether the sentence has been complied with in a satisfactory manner. If not, then additional
Peacemaking Circles may be called and the process repeated. 525

4.

The Results

The results of the Circle Peacemaking process have been nothing short of phenomenal.
As of 2003, all twenty-four juveniles who completed Circle Peacemaking for underage alcohol
abuse had successfully completed their sentences with extremely low rates ofrecidivism. 526
Additionally, over the years the need for sentencing circles has decreased, which is a testament
to their ability to influence not only the offenders who go through the process, but the outside
community as well. Perhaps most telling of the successes of the Circle Peacemaking process is
the fact that other communities, including the Juvenile Justice Center in Anchorage, are now
successfully using Circle Peacemaking with juvenile offenders. 527
In addition to the reduction in underage alcohol usage, the creation of the Council of
Hearts has resulted in an expansion of sovereignty for the Organized Village ofKake. 528 Not
only do they now have more control over their own delinquent youths, but Kake has also been
able to expand their Circle Peacemaking program to allow adult offenders to participate in it as
well. As with the youth, the results for adult participants have been staggering. Overall (for both
youths and adults), after four years of operation the Circle Peacemaking process has experienced
a 97.5% success rate in sentence fulfillment compared to 22% for the Alaskan court system. 529
When one takes into consideration the fact that, traditionally, Alaska has been either
neglectful or even openly hostile towards Alaska Natives, 530 and the fact that the Circle
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Peacemaking system is an extremely inexpensive system to run (in part, due to its heavy reliance
on community volunteers), 531 then one realizes just how significant Kake' s story is. It is also an
excellent illustration of how the principles of the Nation Building Model can be used by Native
nations to take control of juvenile justice in their communities, and do so in a way that makes a
difference in the lives of everyone. "We are rebuilding community," says one member of the
Healing Heart Council, "If we're going to get healthier as a people, as a family, as a community,
as a nation, then those very institutions that govern us have to take a good look at themselves and
see how they can start to compliment our efforts and help us return to the place of spirit." 532

B.

Grand Traverse Band of Ottawa and Chippewa Indians
1.

The Problem

The Grand Traverse Band of Ottawa and Chippewa Indians is a federally recognized tribe
comprised of approximately 4,000 members, 533 of which 1,700 live on or nearby a reservation
located about 150 miles north of Grand Rapids, Michigan. 534 As was the case with many Native
nations, in the 1800s the Grand Traverse Band was subject to policies that tried to destroy their
way oflife. Specifically, the Grand Traverse Band's people were splintered, their language was
forbidden, and their children were sent away to boarding schools. 535 It wasn't until 1980 that the
Grand Traverse Band was federally recognized and granted powers of self-governance. 536 In the
fifteen years that followed, many members of the Grand Traverse Band moved back to, or near,
the reservation, oftentimes for jobs and services. 537 Some of the members were familiar with
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Native culture and traditions, while others were not. 538 This mix of individuals, combined with
the increase in population over a relatively short period of time, led to many problems, one of
which was a substantial increase in juvenile crime. 539

2.

Applying the Nation Building Model

In order to address this problem the Grand Traverse Band's leadership knew that they
would need a solution that would be legitimate in the eyes of all their members-that is, one that

matched the culture of the community. To find such a solution, the Grand Traverse Band
brought together the entire community and involved them in the strategic process of designing a
system that would govern juvenile offenses and disputes. 540 The result of this process was a true
act of sovereignty, and ultimately, was the creation of an effective governing institution-the
Grand Traverse Band's Peacemaking Court, known as "Mnaweejeendiwin," which translated
means, "walking together in a good way." 541

3.

The System Created

The Mnaweejeendiwin involves no judges, lawyers, social workers or dockets. 542 It is
based on a traditional practice543 involving a peacemaker who makes sure "everyone has an
opportunity to say what they want to say," 544 and that focuses on restoring harmony to the
community. 545 A case gets to the Mnaweejeendiwin by referral from a tribal social worker, law
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enforcement officer, prosecutor, or judge. 546 At that point in time, the juvenile offender may
choose to go forward with the process instead of having an official complaint filed against him or
her in tribal court. 547 If the process goes forward, then the offender, the victim, their families and
other community members take part in a peacemaking session. 548 The session ends when a
consensus has been reached and "a contract outlining the terms of the resolution is signed by
both the wrongdoer and the victim. " 549
In addition to being a dispute resolution body that promotes community harmony, the
Mnaweejeendiwin serves as an educational tool in the community. The peacemaking sessions
themselves involve traditional prayers and ceremonies that can teach all individuals involved
about the Grand Traverse Band's culture and history. 550 Additionally, the process is used to
show individuals how to mend relationships and to teach them what model behavior is with the
Grand Traverse Band. 551 In certain cases, the Mnaweejeediwin has used some innovative means
to teach these lessons. For instance, in 1998, four fatherless, chronically truant youths were
taken on a ten-day, 260-mile canoe trip the goal of which was to "teach the young men that when
faced with a hard challenge, their best option was not to give up, but to complete the difficult
task." 552 The journey was also used to teach the youth about their culture and life itself. 553 This
strategy has led to the development of a residential peacemaking camp where juvenile offenders
partake in physical activities, education about health and wellness, and workshops on tribal
culture, instead of being placed on probation. 554
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4.

The Results

Overall, the Mnaweejeendiwin has served the Grand Traverse Band very well-it has
been vital in re-building and re-educating the community about the values, culture and traditions
that make the Grand Traverse Band unique. 555 In short, it is another example of how the Nation
Building Model's principles can be found in the actions of a Native nation who has taken control
of its own juvenile justice system for the betterment of everyone involved.

C.

Three More Ideas
1.

The Mississippi Band of Choctaw's Youth Court

The Mississippi Band of Choctaw is a federally recognized tribe of approximately 10,000
individuals located on a reservation approximately 175 miles west of Birmingham, AL. 556 Prior
to 1997, the Mississippi Band of Choctaw Tribal Court was comprised of three divisionscriminal, civil, and youth. 557 The problem, however, was that a heavy caseload meant that there
was an enormous backlog of cases under this system. 558 So, the Mississippi Band of Choctaw
went looking for a solution. Ultimately, a major reform of the entire court system was
undertaken. Part of this reform involved the creation of a Peacemaker Court similar in principle
to those discussed previously. 559 Additionally, the Choctaw nation also decided to create a Teen
Court to help with their large number of juvenile cases. 560
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Generally, Teen Courts are "programs in which youth are sentenced by their peers for
minor delinquent and problem behavior." 561 Such courts are designed to empower juveniles by
giving them responsibility over the program and control over its development. 562 For the
Mississippi Band of Choctaw, the creation of the Teen Court has had the desired effect of
lessening the Tribal Court's caseload, but it is also producing other fruits. 563 The Teen Court is
giving youths the opportunity to become more informed about Choctaw values through learning
and practicing Choctaw law. 564 Additionally, it is promoting peer-to-peer community building
among the Choctaw youths. 565 Specifically, "[I]nteractions with peers through court service
generates a set of common experiences and shared sense of accomplishment" that allows teens of
all different backgrounds to come together. 566 In doing these things, the Teen Court is also
raising future leaders and creating friendships among youths that hopefully will last into
adulthood, and it is doing this all while addressing less complicated juvenile offenses in an
effective way. 567

2.

The Navajo Nation's Hozhooji Youth Diversion Project

The Navajo Nation is the largest federally recognized tribe in the United States, and is
comprised of approximately 250,000 individuals 568 on a reservation that is nearly the size of
South Carolina. 569 Given the size and population of the Navajo Nation, it should come as no
surprise that juvenile crime has long been a problem on the reservation. 570 It should also come as
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no surprise that the Navajo Nation has sought to address this problem in a myriad of ways. One
tool used by the Navajo Nation in this fight is the use of traditional law and procedure. For
example, in 1982, the Navajo Nation became the first Native nation to rebuild traditional legal
institutions on their reservation. 571 They did this through the creation of the first Peacemaker
Court system. 572 This system uses traditional dispute resolution, or "original dispute resolution"
to handle a wide variety of cases, including juvenile crime. 573 The specifics of the Peacemaker
Court system, including the traditional Navajo concepts it draws from, are beyond the confines
of this paper, but are extensively documented elsewhere. 574
What is significant about the Navajo Nation's efforts in the arena of juvenile justice is
that they have not only produced a dispute resolution system that fits with their values, but they
have also created diversion programs, and treatment programs that are also culturally
appropriate. One example of this it the "Hozhooji Youth Diversion Project" (HYDP), which was
designed by the Navajo Nation as a diversion program for first-time, non-violent, juvenile
offenders. 575 The program brings together the juvenile with his or her family, and provides an
array of traditional services and education. These include services such as traditional sweats,
talking circle sessions, 576 as well as information on topics such as drug abuse and "the Navajo
view of offenses against the community." 577 The HYDP is just one example of what can happen
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Accommodation of the New, 11 Am. Indian L. Rev. 89 (1983).
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when Native nations take control of their entire juvenile justice system and not merely the
portion that deals with dispute resolution (e.g. the court).

3.

The Healing Lodge of the Seven Nations

The Healing Lodge of the Seven Nations is another example of how Native nations can
take control over juvenile justice in their communities. The Healing Lodge is not a dispute
resolution system-like the various courts previously mentioned-but rather is a treatment
facility that addresses real issues related to juvenile justice. 578 Additionally, the Healing Lodge
is not the creation of one Native nation, but of seven. 579 The Healing Lodge is an attempt to take
a shared problem-substance abuse among Native youths in the Pacific-Northwest-and
combine resources and wisdom in combating this problem.
The Healing Lodge draws from Native traditions and values for its treatment program in
a variety of ways. First, it understands that community and family are necessary in the recovery
of any youth, and so it seeks out that type of support for all its patients. 580 Second, it utilizes
traditional medicines, and physical activities in its treatments. 581 Third, the Healing Lodge is
able to integrate cultural ceremonies and practices into the rehabilitation process. Given the
number of cultures utilizing the Healing Lodge, this may seem difficult, however, "the Healing
Lodge is able to tap into widely shared cultural tenets while accommodating distinct cultural
beliefs" effectively. 582 The results of this process have been substantial. During its first decade

2003) available at http://www.juvenilenet.org/jjtap/archives/sky/Participant_Guide.pdf (last visited August 15,
2009).
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(last visited August 15, 2009).
579 Id. (the Confederated Tribes of the Colville Reservation, the Spokane Tribe oflndians, the Kalispel
Tribe of Indians, The Kootenai Tribe of Idaho, the Coeur d'Alene Indian Tribe, the Nez Perce Tribe, and the
Confederated Tribes of the Umatilla Reservation).
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of operation, the Healing Lodge served more than 1,500 youth from more than 150 Native
communities, and has transitioned youths back to their communities at an increasingly successful
rate. 583 In total, more than 75% of Native youths who have completed the program show less
drug and alcohol abuse afterwards, with many of these youths citing cultural components of the
program as a primary reason for their improvement. 584 Thus, the Healing Lodge is yet another
example of the positive results that can come from applying the Nation Building Model
principles to the issues of juvenile justice.

V.

Conclusion
For more than 200 years, Native Americans have been the victims of federal policies

designed to destroy their way of life and assimilate them into mainstream society and culture.
This attempted assimilation, in part, targeted families through the forced separation of children
from their parents, and the indoctrination of youths with non-Native values. Unfortunately, in
many cases, Native juvenile justice systems continue this history of separation and AngloAmerican indoctrination by utilizing procedures, norms and disposition methods that mirror
those of the state and federal courts rather than Native values. The good news is that this no
longer needs to be the case, and the Nation Building Model can provide guidance on how to
change things. Some Native nations have already taken steps down this path and serve as
promising examples for other nations to draw from. The key for success is simple: Native
nations must make their own decisions about the way they want to live-including the way they
want to handle juvenile justice. If Native nations are willing to go forward with the process of
taking back control, they stand to make a real difference not only in the lives of their youth, but
in that of their entire nation.
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