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Tucker 2 

When Justices Agree and Disagree 

Since the court does not have the power of either the purse or sword, it must carry its own 

power and legitimacy as the third branch. At a time in history when the Supreme Court is 

accused of being polarized, or at a minimum reflects the current state of a polarized electorate, 

can the Supreme Court maintain its institutional legitimacy, and would a change in the way that 

the court hands down decisions further insure its legitimacy and continued respect from the 

American people and the world stage? In a 2019 paper, Masconale and Sepe  propose a “rule of 

near-consensus for judicial review cases. Near unanimous decisions would provide ‘the people’ 

with a strong signal that the justices are fulfilling their epistemic mandate.”1  This paper 

examines the epistemic and pragmatic divides within the Modern Era of the Supreme Court, and 

seeks to discover the nature of the divides. This paper attempts  to answer two questions: First, 

are most disagreements among the Supreme Court of an epistemic or a pragmatic nature? I will 

examine this issue with a review of Riggs’s 1993 longitudinal Court data, and  an examination of 

data from more recent records, as assembled through the Washington law (Spaeth) database. A 

second question follows: what indications do we have that the Supreme Court has lost its 

legitimacy as an institution, what are the metrics for such an assumption, and would the Supreme 

Court be rejuvenated or re-legitimized by requiring unanimous or near unanimous rulings? The 

justices are the supreme readers of the Constitution, what is it about specific issues that make 

them dissent? Perhaps they agree on economic activity because they put the nation’s best 

interests first, or perhaps  the Constitution is very clear about economic, judicial, and civil rights 

cases. But what about criminal procedure? But these same causes also appear to bring about 

                                                
1 Mascalone and Sepe Abstract  
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much dissent. Of course these topics come up the most in Supreme Court so they are heavily 

skewed. But how do we get the justices to agree, and why do they dissent? 

 The Supreme Court is a unique body, and, of course, holds the power of check on the 

president and congress, through Judicial Review. Who are they-- the supreme readers of the 

constitution, protectors of minorities, or just the best judges with the greatest track records? We 

also have to ask, how should they come to their decisions? From their experience as lawyers and 

judges, through a methodology, or through basic intuition? These are fundamental questions that 

must be answered before we can have a conversation on why justices agree and disagree. 

According to Masconale and Sepe, justices should base their decisions on their chosen 

methodology, and in the end, agree unanimously.  

 

Review of Riggs’s data: Decisions from 1900-1990  

5/4 splits seem to be the most likely Court decisions to reflect pragmatic differences 

among the Justices of the Court. In an extensive review of Supreme Court decisions, specifically 

5/4 splits in the Modern Era since 1900, Riggs determines that “With an average of 150 cases 

decided by a full opinion during the 1981 - 1990 terms, the number of decisions determined by a 

single vote averaged 35 per Term, or 23% of all cases. By contrast from 1901 to 1910 such 

closely divided decisions averaged 4.8 per Term, or 2.6% of all cases.”2  Riggs concludes that 

the 5/4 decisions “highlight the essentially political nature of the body.”3  His research supports 

the arc of movement from consensus toward dissent, from 1900 to 1990, citing the Judiciary Act 

of 1925  as a turning point.4  Riggs speculates that “Whether or not the Court has become ‘more 

                                                
2 Riggs 667 - 668.  
3 Riggs 709. 
4 Riggs 710. 
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political,’ its politics have become more public.”5  Riggs’s study examines  ideology as the basis 

for this dissent. He notes that the “most obvious characteristic of the data recorded is the 

increased incidence of single-vote majorities since the turn of the century.” 6 Riggs also notes 

that Harlan Stone’s tenure ushered in new Court norms, where “Justices should be free to assert 

their individuality--that imposed unanimity was no virtue in developing the law.”7  Individual 

expression became a new Court norm, and consensus declined.8 Riggs observes that Chief 

Justices Stone, Vinson, and Warren, dissented proportionally higher than previous judges, a 

reflection of the new norm, non-consensualism.  

If the Court has become more ideological in its decision making, this is reflected in the 

terminology used to discuss the Court rulings, as either liberal or conservative.  Riggs notes that 

the terms are now commonplace in both media and academic literature when discussing the 

Court.9 Liberalism includes civil liberties  issues that are “pro-person accused or convicted of a 

crime, pro-civil liberties or civil rights claimant, pro-indigent, pro-Indian, and anti government in 

due process and privacy.”10 In economic cases it is “prounion, anti-employer, pro-competition, 

pro-liability, pro-injured person, pro-indigent, pro-small business, pro-debtor, pro-bankrupt, pro-

environmental protection, pro-economic underdog, pro-consumer, and pro-accountability in 

government corruption.11  It is assumed that to be conservative is the opposite of a liberal in 

every respect.  However, Riggs points out that the voting blocs are fluid, and that “During the 

                                                
5 Riggs 710.  
6 Riggs 673 
7 Riggs quotes a study by Walker, Epstein, and Dixon, On the Mysterious Demise of Consensual Norms in the 
United States Court, 50 J. Pol. 361, 366 fig 2. (!988). 
8 Riggs 683 
9 Riggs 686 
10 Riggs 686-687 definitions by Jeffrey A Segal and Harold J Spaeth, Decisional Trends on the Warren and Burger 
Courts:Results from the Supreme Court Database Project, 73, JUDICATURE 103 (1989). 
11 Riggs 687. 
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1990 Term, the twenty-three 5/4 decisions were formed by fifteen different majorities. The 

coalition of Kennedy, O’Connor, Rehnquist, Scalia, and Souter, the most frequent grouping, 

accounted for just four of those decisions.”12 In addition, despite a conservative predominance of 

five to three with one moderate, thirteen  decisions were conservative, and nine were liberal.13  It 

appears that ideology plays a part in the blocs of voting, but it is not clear that the blocs are 

static. The fact that in a predominantly conservative  court, nine of the twenty-two decisions 

were liberal, reflects this.  

Epstein, Landes, and Posner  

Lee Epstein,  William Landes, and Richard Posner offer the idea that not only do split 

decisions indicate a partisan Court, but unanimous decisions also indicate an ideological effect.14 

Their findings “are consistent with the realistic conception of the Court as a mixed ideological-

legalistic judicial institution.”15  In a mixed body with varying ideologies, it might seem odd that 

the Court could ever come to unanimous decisions. However, dissent aversion, cases with no 

ideological bent, low ideological stakes, or some combination of these factors may exist to create 

unanimous decisions.16  There are Court norms involving the use of precedent that also help to 

align judges’ opinions. Overall, their study “established the existence of an ideology effect in 

unanimous decisions, but a weaker  one than in non-unanimous decisions, of the Supreme 

Court.”17 Taken together, the studies of Riggs and Epstein et al, who examine  5/4 and 9/0 splits, 

respectively, suggest that ideology is a factor in the Court’s decisions. This leads to the 

                                                
12 Riggs 698 . 
13 Riggs 699. 
14 Epstein et al 699. 
15 Epstein et al 699. 
16 Epstein et al 702.  
17 Epstein et al 713 



Tucker 6 

assumption that not all cases are decided on epistemic principles, but pragmatics and ideology as 

well.  

 

Review of Terminology  

 

In the philosophical realm, there is  no consensus on whether humans can and should 

agree. Indeed, there is not even an agreement on whether man is intrinsically good, or bad, as in 

the differing philosophies of Locke and  Hobbes. It should come as no surprise that there are 

disagreements, even among people as highly vetted in their profession as Supreme Court 

Justices. Saura Masconale and Simone Sepe’s article “I like beer, and the law is…” argue that 

justices ought to agree when deciding on court cases. The authors convey that  as distinct 

individuals, “peers will use different mental shortcuts to process the available evidence, select 

different algebras, and hold different beliefs.”18 Rather than being fully and perfectly rational 

thinkers, humans possess a bounded rationality, and connections are made differently among 

individuals, given the same set of information. Given that “the exercise of Judicial Review 

stretches the boundary of constitutional legitimacy, by giving the judiciary the right to trump the 

“democratic will” of the people’s elected representatives”19 Masconale and Sepe see it as 

reasonable that the justices agree or nearly agree on all cases, to retain legitimacy as an 

American institution, as there are no further horizontal or vertical checks beyond its boundaries.  

The Spaeth database houses the decisions of the Supreme Court, dividing the decisions 

into two historical sections, pre and post 1946, the latter being considered the modern era of the 

court. Over the course of history, there are many topics that justices often unanimously agree on, 

                                                
18 Masconale and Sepe 4.  
19 Masconale and Sepe 7.  
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but there are areas of the law that cause dissent. Since 1946, 2576 of 8966 cases resulted in a 9 to 

0 decision, and 778 resulted in a 8 to 1 decision.20 These cases make up about 37% of the cases 

seen before the court. In a similar analysis of split votes of  5 to 4 and 6 to 3 respectively, there 

were 1362 and 1254 cases,  accounting for a combined total of 29% of the 8966 decisions since 

1946. As Masconale and Sepe suggest, it would seem that to be an institution that the public has 

faith in that the number of agreements or near agreements should be higher.   

The Spaeth database creates case frequency tables from the report of the Court’s 

decisions. There are thirteen categories of decisions, but there are four categories that are settled 

most often by the Court: Criminal Procedures, Economic Activities, Civil Rights, and Judicial 

Power. On the surface level these appear to be polarizing issues, but as Masconale and Sepe 

state, a court doesn't make decisions on political beliefs, but through methodology and reasoning. 

So why do so many court cases end up with these great divides in opinions?  

 

 

 

Case Frequency and Distribution 21 Modern Era of 8966 cases 

 5 to 4  9 to 0  

Criminal Procedures 419 476 

Economic Activity  206 519 

Civil Rights  220 411 

                                                
20 Spaeth data examination of 1946 - 2018 data, the Modern Court.  
21 Spaeth  
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Judicial Power 130 504 

First Amendment 164 125 

Due Process 61 92 

Federalism  44 133 

Unions  55 101 

Federal Taxation  21 84 

Privacy  19 35 

Attorneys 16 33 

Interstate Relations  5 52 

Misc  1 5 

 

 

A cursory examination of the table data reveals that in the Modern Era that Justices do 

unanimously agree more often than they divide. This seems to imply that the court follows a 

protocol that is predictable and that there are clear procedures in place for the Justices to follow. 

A manual published by the Legislative Attorney Brandon Murill for the Congressional Research 

Service begins “When exercising its power to review the constitutionality of governmental 

action, the Supreme Court has relied on certain “methods” or “modes” of interpretation—that is, 
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ways of figuring out a particular meaning of a provision within the Constitution.”22 This manual 

is intended for members and committees of congress, so that each might understand Judicial 

Review, and the ways that the Justices derive their decision. This is a “how-Justices-work” 

approach for the lay members of Congress, and serves as a sort of a Supreme Court for Dummies 

guide.  

Murrill outlines the basic ways that Justices can examine and decide cases. He notes and 

describes Textualism,  Original Meaning, Judicial Precedent, Pragmatism, Moral Reasoning, 

National Identity (or Ethos), Structuralism, and Historical Practices. However simplistic the 

pamphlet may feel to a lawyer or a judicial scholar, it does not minimize the process of the 

importance of Judicial Review; it leads the layman to understand the complexities and the 

vagaries of the Constitution, and hints at why unanimity often happens, but often does not. As an 

example, “The text of the Constitution is also silent on many fundamental questions of 

constitutional law, including questions that its drafters and those ratifying the document could 

not have foreseen or chose not to address.”23 He acknowledges that there are parts of the 

Constitution that require no interpretation at all, as in the provision that determines the qualifying 

ages of some offices. The advance of time and changing technology alone keep the Justices in a 

mode of interpretation as new cases appear before the Court. Is the right to bear an “arm” the 

same today as it was in 1787? How does society protect privacy, with the advent of cell phones 

and email? Is a corporation entitled to the same right as an individual? Is it a state’s right or a 

national agenda item to legalize  marijuana? Abortion? An examination of a few cases focused 

on splits and unanimity reveals the difficulty of the process of  modern interpretations of the 

Constitution.  From an historic perspective, between 1791 and 1945 (the old court) we see in 

                                                
22 Murrill introduction.  
23 Murrill  2. 
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Spaeth that nearly half of the decisions resulted in a 9 to 0 result,  as about 49% of cases ended 

with a 9-0 or 8-1 result.  The Modern Court, 1946 to present, is closer to 37%. What follows is 

an examination of selected splits and unanimous decisions, to discern the divisions and 

agreements within the Court. 

 

Examination of 5/4 Split and 9/0 Decisions,  First Amendment: 

5/4 One of the most famous 5/4 decisions was “Citizens United vs FEC” of the Roberts 

Court, 2010. This case fell under the category of First Amendment issues. This case gives 

corporations the power of citizens of the United States. Corporations no longer have limits on 

how much they can donate for political candidates. This was a landmark case for corporations, as 

it limited the peoples’ individual and collective voices by being drowned out by large 

corporations, regardless of who worked for these corporations. The majority opinion was that 

“The First Amendment protects the right to free speech, despite the speaker’s corporate 

identity.”24 The vote breakdown was based on political lines. Liberals voted to deny corporate 

powers, while more conservative leaning justices voted in favor of giving power to corporations. 

For this case it appears that ideologies determined the  Justices’ decisions for the case. The 

conservative justices decided their vote was based on a strict reading of the Constitution. Oyez 

summarizes, “Justice Scalia also wrote a separate concurring opinion, joined by Justices Alito 

and Thomas in part, criticizing Justice Stevens' understanding of the Framer's view towards 

corporations.”25 Of course citizens have free speech, but is a corporation a person? Of course not, 

the liberal bloc argued, they are a conglomeration of persons, from CEOs to janitors, to 

shareholders. So why did these justices split their decision? Was it due to differing political  

                                                
24”Citizens United…”  
25 “Citizens United v FCC” 
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ideologies? In this case, the decision was based upon the interpretation of a corporation, with the 

conservative branch finding that the First Amendment protects a corporation’s right to free 

speech, and Justice Stevens arguing in opposition “that corporations are not members of society 

and that there are compelling governmental interests to curb corporations' ability to spend money 

during local and national elections.”26  

9/0  In another Roberts Court Case, 2008, a unanimous decision was reached  regarding a 

First Amendment Issue. In the case  “New York State Board of Elections v. Lopez Torres” the 

question was “Does a state judicial appointment system in which appointments are made by 

political party delegates elected by party members violate the First Amendment association 

rights of voters and candidates?”27 Lopez Torres was not a member of a political party, and 

wanted to run for the position of a judge, which was counter to the rule of the election 

commission.  The Second Circuit found in her favor. However, the Supreme Court unanimously 

found that “the Court maintained that the First Amendment did not compel any substantive 

change” and reversed the Second Circuit  court’s decision.  

Why would nine justices unanimously  agree on one first amendment issue, yet split on 

another, along partisan lines? The answer seems to be in the intent of the effect In the case of 

“New York...” the Court’s decision implies that the federal government will not interfere in a 

state’s long-established right to determine election procedures for judges. In the “Citizens 

United…” case the divide, along partisan lines, extends rights to citizens through their 

associations, extending first amendment rights to citizens through their association in a company.  

 

Examination of 5/4 Split and 9/0 Decisions, Civil Rights, Education :   

                                                
26 “Citizens United v FCC”  
27 :NewYork State….” 
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5/4 A Burger case in 1982, Plyer v Doe,  divided the Court 5/4 over the Equal Protection 

Clause of the Fourteenth Amendment.  Texas was withholding money from local school districts 

who were educating children of illegal aliens. The Supreme Court found that “illegal aliens and 

their children, though not citizens of the United States or Texas, are people "in any ordinary 

sense of the term" and, therefore, are afforded Fourteenth Amendment protections.”28 The Equal 

Protection Clause says that no State shall "deny to any person within its jurisdiction the equal 

protection of the laws." The Court cited precedent case law, showing that aliens are persons, 

even if not legal, and deserve due process.  The court found in favor of the individual, over the 

state. The dissent was written by Burger and he states:  

Were it our business to set the Nation's social policy, I would agree without hesitation 

that it is senseless for an enlightened society to deprive any children -- including illegal 

aliens -- of an elementary education.... However, the Constitution does not constitute us 

as "Platonic Guardians," nor does it vest in this Court the authority to strike down laws 

because they do not meet our standards of desirable social policy, "wisdom," or "common 

sense..."The Court makes no attempt to disguise that it is acting to make up for Congress' 

lack of "effective leadership" in dealing with the serious national problems caused by the 

influx of uncountable millions of illegal aliens across our borders.29 

 

Clearly, the case causes a rift not due, perhaps, to political ideology, but to the  idea that the 

Court is overstepping its bounds by correcting a wrong that they are laying at the feet of 

Congress, involving immigration legislation.  

                                                
28 Plyer v Doe 
29 Plyer v Doe 
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 9/0 Arguably the most famous of all of the unanimous Civil  Rights Cases was a product of 

the Warren court, 1954, Brown V Board of Education, Topeka.  In one fell swoop, the Warren 

Court worked to change the course of race relations in America with its ruling: 

These cases come to us from the States of Kansas, South Carolina, Virginia, and 

Delaware. They are premised on different facts and different local conditions, but a 

common legal question justifies their consideration together in this consolidated opinion. 

In each of the cases, minors of the Negro race, through their legal representatives, seek 

the aid of the courts in obtaining admission to the public schools of their community on a 

nonsegregated basis. In each instance, they had been denied admission to schools 

attended by white children under laws requiring or permitting segregation according to 

race. This segregation was alleged to deprive the plaintiffs of the equal protection of the 

laws under the Fourteenth Amendment.30 

Furthermore, the Court made clear that it has a compelling American ethic that was 

evolving in the post World War II era, that “education is perhaps the most important function of 

state and local governments. Compulsory school attendance laws and the great expenditures for 

education both demonstrate our recognition of the importance of education to our democratic 

society.”31  

In both cases, it is the Equal Protection Clause that is the important Constitutional issue. 

In “Plyer,” the Justices balked, however, at creating legislation that they believed that congress 

should enact, regarding immigration. In “Brown,”  the Court struck down any states’ laws that 

                                                
30 “Brown v Board…” 
31  “Brown v Board…” 
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separated and segregated based upon skin color or race. In so doing, the court acknowledged the 

fateful decision of the 1868 Plessy v Ferguson, legalizing into American society the idea that 

separate but equal is fair within the educational system.  

 

 

 

Examination of 5/4 Split and 9/0 Decisions,  Economic Activity: 

5/4 In a most recent ruling under the present court, Lamps Plus v Varela was decided 5/4 in 

favor of Lamps Plus “in an  opinion authored by Chief Justice John Roberts, the Court held that 

the arbitration agreement between Varela and his employer, Lamps Plus, which contained only 

general language commonly used in arbitration agreements, did not provide the necessary 

contractual basis for compelling class arbitration.”32 In the dissent, Justice Ginsburg wrote “that 

the Court’s decision strays even further from the principle that “arbitration is a matter of consent, 

not coercion.”33 Justice Kagan pointed out “that the FAA, while requiring courts to enforce 

arbitration agreements according to their terms, does not federalize contract law.”34   

9/0 Chase Bank v McCoy in this unanimous decision handed down by the Roberts court in 

2010, political ideology does not appear to be a factor. In this case a Ninth Circuit Court of 

Appeals decision is reversed. This case hinges on the Supreme Court’s interpretation of a 

contract. Justice Sonia Sotomayor wrote the unanimous opinion who held, “that at the time of the 

                                                
32 “Lamps Plus v Varela” 
33 “Lamps Plus v Varela” 
34 “Lamps Plus v Varela” 
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transactions at issue, Regulation Z did not require Chase to provide McCoy with a change-in-

terms notice before implementing the agreement term allowing it to raise his interest rate.” 35 The 

deciding factor came down to a definition of “change in terms.”  “In order to decide this case, we 

must determine whether an interest-rate increase constitutes a “change in terms” under 

Regulation Z…”36  

Both of these cases looked at the terms of contracts, and interpreted them based upon 

their terms, rather than on some legal precedent or a section of the Constitution. These kinds of 

cases require a deliberation of contract law.   

 

 

Examination of 5/4 Split and 9/0 Decisions,  Judicial Power in Administrative Agencies: 

5/4 Gutierez de Martinez v Lamangno resulted in a 5 to 4 split in 1995 In this case a federal 

employee caused injuries and property damage:  

United States Attorney, acting pursuant to the statute commonly known as the Westfall 

Act, certified on behalf of the Attorney General that Lamagno was acting within the 

scope of his employment at the time of the episode. Ordinarily, upon such certification, 

the employee is dismissed from the action, the United States is substituted as defendant, 

and the case proceeds under the Federal Tort Claims Act (FTCA).” This type of case 

involved determining who had jurisdiction at the time of the accident, the court or the but 

                                                
35 “Chase Bank v McCoy” 
36 “Chase Bank v McCoy” 
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who decides whether the driver is on or off the job. Does the attorney general have that 

right? RBG concludes that this is a  “who decides” case.37  

This involved determining if  judicial review of the attorney general’s actions was appropriate. 

9/0 Can the National Labor Relations Board grant reinstatement with backpay to an 

employee who lied under oath during his administrative hearing? 

 Justice John Paul Stevens, 1994, writing for a unanimous Court, reasoned that the 

National Labor Relations Act gave the Board broad authority to adopt laws regarding the 

reinstatement of employees. The Court called perjury "intolerable in a formal 

proceeding," but ruled that the National Labor Relations Board was under no obligation 

to adopt a blanket rule against reinstating employees who have perjured themselves. 

Reducing the Board's discretion in making rules for employee reinstatement "might force 

the Board to divert its attention from its primary mission and devote unnecessary time 

and energy to resolving collateral disputes about credibility."38   

These kinds of cases require judges to determine the powers of National Boards, and the Justices 

unanimously agree that those powers should be held by the board, not imposed by an outside 

government entity. 

Discussion: 

The methodology that  I used to look at the Court is a skim, rather  than a deep analysis. I 

examined 4 of the 13 divisions of Supreme Court decisions and pulled a split and a unanimous 

decision from each of the four, and examined what either divided or united the Court. What is 

left to pursue are the transcripts and the  Due Process Clause that recur as guides for the Court; 

                                                
37 “Gutierrez de Martinez v Lamagno.” 
38 “ABF Freight Systems v National Labor Relations Board” 
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the American ethos of protecting an individual's rights, and extending those rights, is embedded 

in   those founding fundamental principles, especially in cases falling under the purview of Civil 

Rights and First Amendment authority. 

 For Economic Activity and Judicial Power cases, the process of coming to a decision 

seems to rely less on the Amendments and more on the reading of contracts, and a determination 

of judicial authority. Precedent, and historical agreements play a part in these decisions. Still, the 

fundamental question of why and how judges can see some cases so clearly and act as a bloc, 

and others so unclear as to split the court, requires further examination.  Brandon Bartels’s 

analysis of the Modern Supreme Court finds that the Court has become more polarized, and that 

“the most robust center existed during the Burger Court of the mid to late 1970s, consisting of 

arguable 5 swing judges”39  He describes a “polarization paradox” with the incidence of 5 - 4 

outcomes increasing, but so have unanimous outcomes.40 Does this mean our Court no longer 

holds legitimacy as an institution?  

Discussion of Court Legitimacy  

Supreme Court Legitimacy, according to Richard Fallon, is multifaceted, and can be 

divided into three areas, sociological, moral, and legal legitimacy. In other words, does the 

public respect the institution, are their decisions just, and are their decisions legal?41 Fallon states 

that under all three categories, the answer is yes. Fallon provides a solution, or at least an 

approach, that may answer the original question of Masconale and Sepe. He suggests that judges 

should use a Reflective Equilibrium Theory when approaching each case. He also suggests “that 

                                                
39 Bartels 1 
40 Bartels 1  
41 Frost 
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each justice use a “provisional commitment” to a particular interpretive method, and adhere to 

that.”42  

However, the American public still trusts and admires the Supreme Court. It appears to 

maintain its sociological legitimacy. “Annenberg Civics Knowledge Survey finds signs 

that the high court is viewed positively and trusted: 

● Two-thirds (68%) have “a great deal” or “a fair amount” of trust in the Supreme Court to 

operate in the best interests of the American people, including 26% with a great deal of 

trust, up from 14% in APPC’s 2013 survey; 

● 70% say the Supreme Court has “about the right amount of power”; 

● Most Americans say the court is not clearly liberal or conservative, with 63% saying it is 

“sometimes liberal, sometimes conservative depending on the law and facts of the case”43 

 Moral legitimacy and constitutional legitimacy, according to Fallon, are complex. In a 

2005 Harvard Law Review article he summarizes his thoughts on moral and legal legitimacy:  

“Among legal elites, including judges and justices, there is widespread methodological as well as 

substantive disagreement about constitutional matters, much of which reflects underlying moral 

disagreements...a pervasive fact of political and social life.”44 A rule of near-consensus, as 

Masconale and Sepe suggest, outwardly makes sense. Nine of the finest minds, trained at the  

best institutions, who know, live, and breathe law should, it would seem, nearly always agree. 

Arguably, the fact that they do not agree, may in fact, indicate that the Court represents and 

                                                
42 Frost 
43 Annenberg 
44 Fallon 1853. 
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upholds the American ethos of  appreciating and understanding a diversity of ideas that reflect an 

ideologically diverse nation, while upholding the founding principles in the living Constitution.  
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