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PROBLEM, PRACTICE, AND PROSPECTS

Dr. Amit Mukherjee*
I. INTRODUCTION

Journalists1 on professional missions often face hostility from political or
military authorities, de jure or de facto. Hostile action ranges from censorship,
utilization of harsh defamation laws, restriction or denial of access to sources of
information, denial or revocation of a work permit or a license, denial of entry or
exit visa, and restriction of movement and expulsion to detention, disappearance,
attack, torture and even murder. Journalists may also be punished or coerced by
acts directed at the organizations that employ them. These acts include
confiscation of publications, closure or seizure of a newspaper, radio or television
station, violence against property, and revocation, denial or non-renewal of a radio
or television permit.
This article is concerned with international protection of journalists. I begin
by introducing the problem and the scope of the study in this section. In the
second section, I provide data on mistreatment of journalists which indicate the
magnitude of the problem. In the third, I examine the controversy over a special
status for journalists. In the fourth, I briefly note international efforts to protect
journalists, particularly the recent U.N. effort. In the fifth section, I assess the
current international legal regime as it affects journalists and conclude that the
international community has not provided significant protection for journalists.
In the sixth section, I identify and discuss the prospects of resolving five
categories of tension which prevent a solution to the problem of journalists
precariously covering the globe. In the seventh section, I analyze the
circumstances under which restrictions on journalists' rights may be permissible
in a democratic society. The final section contains my conclusions and
recommendations.

* Ph.D. (Syracuse 1993). Visiting Assistant Professor, Department of Political
Science, University of Latvia. I am grateful to Professor Donna Arzt of the College of
Law, Syracuse University, and to Professors Michael Barkun and James Bennett of the
Maxwell School, Syracuse University for much valuable discussion and helpful
readings of earlier drafts.
1. For purposes of this article, a "journalist" is (a) a person who, on a regular or on
a temporary basis, creates media news coverage, i.e., a correspondent, a
photographer, a cameraperson, or a media technician, whose job consists of working
with words, images, or sound destined for the printed press, radio, film, or television;
or (b) a person whose regular occupation is the professional assistance of persons
belonging to category (a) above.
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A few preliminary remarks are in order regarding the scope of the project.
This study is an attempt at a systematic analysis of the issue - to ask the
pertinent questions, and to explore the many facets of the problem facing
journalists internationally. It is partly concerned with legal and sociopolitical
analyses of the problem. Its other concern is identifying the underlying tensions
that prevent a solution and the prospects of resolving these tensions. A detailed
historical analysis of prior international attempts to protect journalists,
however,
2
is beyond the scope of this article, and has been attempted elsewhere.
This study is concerned with the physical protection of a person engaged in
journalistic activities, as well as with issues of censorship, laws of defamation,
restriction of movement, expulsion, etc., which deal with impediments to the
exercise of a journalist's professional role. Up until the 1970s, international
activity to secure protection for journalists was confined almost exclusively to
considering issues of physical protection. The broadening of the term
"protection" to include issues regarding professional participation came about
slowly, first in U.N. deliberations in the early 1970s, then in the far more
polemical debates in the United Nations Educational, Scientific, and Cultural
Organization (UNESCO) in the late 1970s. A few International NonGovernmental Organizations (INGOs), most notably the International Committee
of the Red Cross (ICRC) and Amnesty International, concern themselves only
with the "physical protection" aspect of the problem.
I distinguish between the two contexts in which the issue of the protection
of journalists arises: during armed conflict and during times of peace. While
during times of peace there are no codified international legal provisions to
protect journalists, international humanitarian law extends physical protection to
journalists during times of international armed conflict.3 This article is concerned
with inbrnational attempts to protect domestic journalists as well as foreign
journalists. The implication of this distinction will become clear later in the
study.
The object of attention in this article is international initiatives to protect
journalists. This includes work by International Governmental Organizations
(IGOs) and INGOs to develop international standards and legal norms and to
coordinate national policies. However, it is also possible to provide enhanced
protection to journalists through national initiatives - legislation, executive
orders, or judicial decisions - without any reference, implicit or explicit, to
international norms. Thus, since protection of journalists is the ultimate goal,
international and national initiatives are both viable means to achieve this goal.
Many of the concerned INGOs realize this, for they systematically attempt to

2. See Amit Mukherjee, International Protection of Journalists: Practice and
Prospects 53-153 (1993) (unpublished Ph.D. dissertation, Syracuse University).
3. For a detailed discussion of the protection accorded to journalists by
international humanitarian law during armed conflicts, see Sylvie Boiton-Malherbe,
La Protection des Journalistes en Mission P6rilleuse dans les Zones de Conflit Arm6
(1989).
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secure protection of journalists through both national and international measures.
The issue of the protection of journalists is often couched in human rights
vocabulary. By this reckoning, a thorough analysis of the attempts of the
international community to protect journalists requires two approaches. The first
traces the specific attempts to protect journalists' rights. The second traces the
movement to secure a more comprehensive right of which journalists' rights form
a part, namely the right to communicate. In addition, issues like denial of an
entry or exit visa and restriction of movement elicit calls for a more
comprehensive right to freedom of movement.
My final remark regarding the scope of the project points to an important
limitation. This article is concerned with efforts to protect journalists by the
building of international institutions, by the development of legal norms, by
agreements to coordinate policy among sovereign states, and by the efforts of the
INGOs. An analysis of the efficacy of, or the compliance to, these institutions,
legal or non-legal norms, and INGO efforts - a significant empirical question
is beyond the scope of this article.

II. DATA ON MEASURES AGAINST JOURNALISTS
Mistreatment of journalists is probably as old as the profession itself.
However, documentation of this mistreatment is only ten to fifteen years old and
is becoming increasingly sophisticated. There are a number of organizations
which gather and disseminate information pertaining to mistreatment of the press.
Important among these are the Committee to Protect Journalists (CPJ), 4 Freedom
House (FH),5 International Federation of Journalists (IFJ), 6 Reporters Sans
Frontiers (RSF), 7 International Press Institute (IPI),8 and International PEN. 9

4. Committee to Protect Journalists (CPJ), formed in 1981 with its main office in
New York, is the premier organization in the United States devoted to monitoring
press developments around the world, investigating abuses, and protesting and
publicizing violations of press freedom. The annual Attacks on the Press report,
which records roughly 1,000 incidents a year, has become the leading reference work
of its kind.
5. Freedom House (FH), founded in 1941 with its headquarters in New York, is
dedicated to the promotion of democracy and human rights in the world. It is also a
leading documentation center on press conditions worldwide and publishes an annual
survey of press freedom in its bi-monthly publication Freedom Review.
6. International Federation of Journalists (IFJ), founded in 1952 with its main
office in Brussels, is a worldwide organization of national trade unions of journalists
dedicated to the independence of journalism, to the improvement of professional
standards, and to the improvement of conditions of work. It holds consultative status
with the U.N., including UNESCO and the International Labor Organization (ILO).
7. Reporters Sans Frontiers (RSF), formed in 1985 in Paris, works for the freedom
of the press and for the freedom of imprisoned journalists. Its primary focus is on
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Here I am concerned with data on such mistreatment, which will provide a fairly
good indication of the magnitude of the problem.
My data base starts from 1982. Twelve years is too short a time frame to
study trends. Available statistics, however, indicate that the world is becoming
increasingly dangerous for journalists. Because of the various limitations of the
data described below, I conclude that the safety of journalists has not increased in
the past decade. According to FH, between 1982 and 1984, 44 journalists were
killed, while 20 were kidnapped or disappeared, and 297 were arrested or detained.
The corresponding figures for 1991-1993 are 243 journalists killed, 101
kidnapped or disappeared, and 891 arrested or detained. lu Similarly, according to
CPJ documentation for 1986, 15 journalists were killed, 56 were assaulted, and
more than 190 were arrested or kidnapped; 11 while for 1992, CPJ documented 49
killed or presumed dead, 358 attacked physically, 343 detained, and 173
threatened. 12 Part of the explanation for this data which shows an increasing
level of threat to journalists over the years, is the enhanced sophistication of the
reporting agencies and their growing ability to document abuses. The monitoring
agencies are constantly improving their networks of contacts, systems for crosschecking among sources, access to remote comers of the world, and surveillance
techniques.
It is likely that the statistics underestimate both the number of cases and the
number of individuals involved. Some single cases involving closure of media
facilities, legal action against journalists, and death threats affect scores of
journalists. Also, many cases are not reported precisely out of the fear that
reporting to an international monitoring agency will be met with retaliation and
further mistreatment.
Then can be no documentation of self-censorship - both by reporters on the
countries of francophone West Africa, the Maghreb, and those parts of the world where
French remains the second language. It informs public opinion through its monthly
newsletter Lettre, its annual report, special country reports, press releases,
publication of relevant articles and books, and by its conducting of topical seminars.
8. International Press Institute (IPI) was founded in 1951 with its headquarters in
Zurich. One of IPI's primary concerns has been to defend freedom of expression. It
publishes the annual World Press Freedom Review, a comprehensive country-bycountry account of harassment, intimidation and imprisonment of journalists,
censorship and suppression of newspapers and journals, and confiscation and
destruction of plant and premises during the previous twelve months.
9. International PEN is an association of writers - poets, playwrights, essayists,
journalists, novelists - with centers in Europe, Asia, Africa, Australia, and the
Americas. Freedom-to-Write Committee (FIW) of the U.S. affiliate of PEN, the PEN
American Center, works specifically in the defense of the rights of all writers including journalists. FTW periodically publishes Freedom-to-Write Bulletin, which
contains news of mistreatment of journalists.
10. Press Freedom: Struggle and Toll - 1993, Freedom Review, Jan.-Feb. 1994,

at 80.
11. Committee to Protect Journalists, Attacks on the Press: 1986 vii (1987).
12. Committee to Protect Journalists, Attacks on the Press: 1992 13 (1993).

19941

International Protection of Journalists

beat and by editors at the desk. Yet self-censorship is pervasive in countries
which severely restrict freedom of the press. Stringent governmental restrictions
on the media; such as practiced in Iraq and Haiti, are difficult to measure.
Similarly, it is easier to document abuses in relatively open societies which are
strict on journalists - India and Israel being cases in point - than in closed
societies where the practice of independent journalism is13extremely dangerous
Myanmar and North Korea being examples of the latter.
The available data does not differentiate between the treatment of foreign and
domestic journalists. However, the cases suggest that while governments are
quick to impose stringent restrictions on foreign journalists, they are wary of
physically harming these journalists. 14 Among journalists, there seems to be a
hierarchy of status. Journalists from powerful Western countries like the United
States, which often have considerable diplomatic influence and aid leverage over
in these
the poor countries of Asia and Africa, may receive more protection
15
regions than foreign journalists from African or Asian countries.

I1. CONTROVERSY OVER A SPECIAL STATUS FOR
JOURNALISTS
There are two antithetical ways of viewing this issue. The first approach is
based on the perceived significance of the journalists' services to the causes of
human rights and international peace. Consequently, it defines the issue as a
problem to be solved by the international community. The second approach,
while generally acknowledging the useful role that some journalists play in
society, does not believe that the international community should specifically
enact measures to protect them. In the ensuing sub-sections, I analyze these two
approaches.

13. For assessments of press freedoms around the world, see the annual Attacks on
the Press reports by CPJ; the report by Freedom House, Freedom in the World: The
Annual Survey of Political Rights and Civil Liberties - 1992-1993 (1993) and the
report by Article 19, Information, Freedom and Censorship: World Report 1991
(1991).
14. See Committee to Protect Journalists, Attacks on the Press: 1987-1993.
15. Interview of Henry Schulte, Professor, Newhouse School of Public
Communications, Syracuse University, in New York (Nov. 9, 1990). Anne Nelson,
Executive Director of CPJ, makes a similar point. According to her, Western
journalists from world renowned newspapers or news agencies work in the developing
countries with the assurance that they do not have to live with the constant fear of
being subjected to gross violations of their physical right to protection. This is due
to the financial resources and support and influence of their employers and home
country governments. Interview of Anne Nelson, Executive Director of Committee to
Protect Journalists, in New York (Oct. 13, 1992).
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A. Journalists Deserve Special Status

Journalists provide information to the world about breaches of international
security in situations of interstate war, civil war and insurgencies, terrorism,
genocide, and the like. They report on the consequences and costs of conflicts, as
measured by their impacts on individuals, communities, societies and social
institutions, cultures, values, political systems, the environment and other
material resources, and international order. Since in situations of armed conflict
it is difficult to enforce international law, journalists' coverage of the performance
of the armed parties is of special significance. In fact, since media information
influences political attitudes toward armed conflict, what journalists report often
contributes toward ensuring respect for the relevant norms of conduct. In most
situations of armed conflict, the responsible parties give widely different accounts
of the circumstances, and the international community has to rely on journalists
to provide relatively unbiased accounts. 16 Thus, the potential for the
contribution of the profession of journalism to international peace, though
indirect, is immense. To the extent the international community is willing and
able to protect journalists covering international conflicts, the cause of
international peace is furthered.
When nations become parties to a conflict, the media in each of the nations
often reflect on the news and views expressed by the media of the other nations.
Thus, the mass media can become a significant forum for information exchange.
This information may be less about objective facts than about subjective states of
public opinion and morale in the nations involved. Direct communication
between governments is still of primary importance, but public participation
through the mass media
is increasingly becoming an important factor in
17
international relations.

Journalists bring into the international spotlight instances of gross
violations of human rights. Human rights monitoring agencies across the world
rely on journalists to expose regimes negligent in protecting the human rights of
their citizens. Therefore, the journalists' solemn duties to the cause of human
rights call for reciprocity from the human rights cause in the form of special
protection and assistance.

B. Journalists Do Not Deserve Special Status
This approach may involve any of the following arguments:

16. Alan Modoux, InternationalHumanitarian Law and the Journalists'Mission,
Int'l Rev. Red Cross, Jan.-Feb. 1983, at 19-21.
17. The News Media in National and International Conflict 11 (Andrew Arno and
Wimal Dissanayake eds., 1984).
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1. Before the international community can devise a system of protection of
journalists, the question "Who is a journalist?" has to be answered. This is
exceedingly difficult. There is a large body of stringers for whom journalism is
not the principal source of income, yet periodically may work full-time on
reporting assignments. Some persons who frequently contribute articles (mostly
commentaries or expert analyses) to newspapers and periodicals without ever
being on reporting assignments. Additionally, support staff in both newspaper
offices and in teams on reporting assignments, must be taken under consideration.
An implication of this problem of definition is the potentiality of abuse of
journalistic privilege by "non-journalists." This is especially serious because it
is very easy to claim to be a journalist, at least in most Western democracies. A
letter of accreditation by any newspaper or periodical may be sufficient proof that
a person is a journalist.
2. The predicament of the journalists is no different, and no more special,
than that of other people who are the victims of violence against their person or
against their right to communicate. Thus, journalists should not be singled out
as deserving special protection above and beyond international human rights laws
which guarantee rights to life, liberty, personal security, and freedom from torture
and cruelty. People from all walks of life may be human rights or peace
activists, such as doctors, lawyers, teachers, members of the clergy, or
journalists, and they deserve the same protection.
3. A movement for the promotion of journalists' rights to professional
participation implicitly endorses the view that every journalist performs a useful
social function of conscientiously reporting what he or she perceives as the
objective truth. This is an idealistic view of the role of a journalist. In the real
world, besides honest journalists, there are dishonest journalists who wilfully
misrepresent news and views for personal gain. Thus, facilitating journalists'
professional18activities would, at best, be a mixed blessing for the international
community.
4. Besides the issue of corrupt journalists disseminating false or distorted
information, either as foreign correspondents or as domestic correspondents, there
is the issue of aliens who are not journalists that do harm to a country in the
guise of foreign correspondents. The "harm" may take many forms, including
subversion of established governments, disinformation campaigns, and espionage
activities. These aliens may be in the service of intelligence agencies, military 2or0
civilian. 19 They may also serve political parties and business corporations.
Therefore, it may be argued that an international mechanism that protects

18. See generally The Manufacture of News: Social Problems, Deviance and the
Mass Media (Stanley Cohen and Jock Young eds., 1981).
19. See Phillip Knightley, The First Casualty, From the Crimea to Vietnam: The
War Correspondent as Hero, Propagandist, and Myth Maker (1975).
20. See Herbert I. Schiller, Mass Conununication and the American Empire (1969);
J. Herbert Altschull, Agents of Power: The Role of the News Media in Human Affairs
219-30 (1984).
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journalists is potentially dangerous if it increases journalists' right to access to
information in foreign countries at the expense of the sovereign right of a state to
decide on the bonafides of an alien's claim to be a journalist.
5. It is said that because journalists report on human rights abuses
worldwide, protection of journalists would enhance international peace. This
view is too simplistic. An argument can be made that journalists providing
honest, impartial coverage often contribute toward international conflict by
rendering more violent an already tense situation. This might happen in a civil
war if journalists' reports of atrocities committed by one party provokes the party
of the victims to commit equally horrific reprisals. Alternatively, a regime with
a dismal human rights record, after being exposed by journalists, may crack down
on its victims and escalate abuses. Mere exposure by journalists is not enough;
in fact, it can be counterproductive if the international community is unable to
follow up on their reports by decisive actions.
6. The argument against granting a special status to journalists gains added
force in the context of international armed conflicts. International humanitarian
law confers a special status on the following categories of people: medical,
religious, civil defense staff, and (implicitly) the delegates of the protecting
powers and of the ICRC. People belonging to these categories must be
identifiable if they are to be protected. The list could conceivably be extended to
include journalists. It is likely though, that as the list grows, the value of the
protective measures would diminish for all as it would be cumbersome to provide
special protection to diverse and large categories. Furthermore, protection is
granted only to those directly responsible for assisting the victims of conflict.
Since journalists do not directly work on behalf of the victims of armed conflicts,
they should not qualify for special protection. 21
In conclusion, note that the importance of the issue of international
protection of journalists as a research topic does not hinge on the presupposition
that international protection of journalists is important. The topic is important
precisely because of the many controversies which surround any proposal for the
enhanced international protection of journalists, including the controversy over
the desirability of having a special status for them.

IV. INTERNATIONAL EFFORTS TO PROTECT JOURNALISTS
The attention of the international community to the predicament of
journalists has been sporadic, mostly a response to specific incidents, and
diminishing as the particular episodes fade into oblivion. Also, various
international bodies have taken up the issue at different times. Therefore,
international attempts seem disjointed and without a clear focus and definition of
21. Hans-Peter Gasser, The Protection of Journalists Engaged in Dangerous
Professional Mission, Int'l Rev. Red Cross, Jan.-Feb. 1983, at 10.
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the problem. Here I present a synopsis of prior international efforts to protect
journalists, paying particular attention to the most recent U.N. initiative.

A. Historical Background

The issue of international protection of journalists has its origin in the largescale use of the printing press, progress in transmission of information, political
emancipation of the masses, the creation of professional organizations, and,
finally, attempts at international cooperation. International collaboration to study
the various problems facing journalists and to search for solutions was initiated
by the professional organizations of journalists at the first two international
congresses of the press: at Chicago in May 1893 and at Anvers, Belgium in July
1894, where there were discussions about the issue of freedom of the press, how
to improve the working conditions of journalists, laws and duties of the press at
the international level, and how the press could play a role in dissipating
international misunderstanding. However, up to 1914, 22although these questions
were periodically posed, no viable solutions were found.
The First World War put an end to all these efforts. Once peace was
established, the initiative was again taken up by professional organizations and
by the League of Nations. The most important initiative by the League was the
Conference of Press Experts held in Geneva in 1927, which adopted a number of
resolutions circulated among member-states for their opinion. Some of the
important resolutions dealt with equality of treatment for foreign journalists,
censorship, passport visas and identity cards for journalists, and publication or
distribution of "tendentious" news. With the beginning of the turmoil which led
to the Second World War, tentative efforts by the organization to provide
increased protection to journalists came to an end.2 3 During this war, as during
the First World War, governmental restrictions on the press were increased and
strictly enforced. These restrictions, though internally directed, obviously
hampered international flow of information. 24 When the U.N. was established in
1945, these restrictions during the Second World War gave new impetus to the
movement for an international order of freedom of the press.
Between 1947 and 1975, the issue of the rights of journalists received major
attention at the U.N. during two periods separated by eighteen years of relative
inattention. The first period was in the broader context of freedom of
information: at the Sub-Commission on Freedom of Information and of the Press
22. Fernand Terrou, La Libertd de L'infonnation Sur le Plan International,in VI
Etudes de Presse 12-22 (1951).
23. League of Nations O.J. 334-37 (Feb. 1926); League of Nations O.J. 594 (Apr.
1926); League of Nations O.J. 1103-08, 1155-67 (Oct. 1927); League of Nations O.3.
324-29 (Feb. 1929); League of Nations O.3. 489-93 (Mar. 1929); League of Nations
O.J. 866-69 (May 1929); League of Nations O.J. 922-26 (June 1929).
24. Knightley, supra note 19, at 79-135, 217-333.

348

Arizona Journal of Internationaland Comparative Lmv

[Vol. 11, No. 2

of the Commission of Human Rights (CHR) in the late 1940s and the early
1950s. The second was a concerted effort at the CHR to secure international
protection for journalists during the early 1970s. In the first period, a draft
convention on freedom of information reflecting the Western liberal viewpoint on
information issues was prepared. However, when the draft was sent to the
Economic and Social Council (ECOSOC) and later to the General Assembly for
approval, there began a long, frustrating and acrimonious process of discussion
and amendment. The free flow of information doctrine was vehemently opposed
by the Soviet bloc countries and many of the then existing developing countries.
They criticized the perceived Western monopoly on communication, alleged that
Western journalists were biased against the communist and the third world, and
called for journalistic responsibility and restraints on the media. Ultimately, the
draft convention was abandoned after regularly appearing on the General
Assembly agenda from 1962 to 1980.25 In the second period, various drafts of an
international convention for the protection of journalists were discussed.
However, all the drafts were mired in political controversy, and the U.N. dropped
consideration of any international convention for the protection of journalists in
1975.26
Until the 1960s, UNESCO concerned itself with relatively non-political
issues such as implementation of international cooperation of an educational,
scientific and cultural nature, and technical matters, such as gathering of data for
the various U.N. organizations. In the 1970s, in response to the urgings of the
developing nations, UNESCO began exploring normative questions regarding the
content of information and the process of information dissemination. It is within
this broader discussion over a range of issues pertaining to international
communication flow that the issue of protection of journalists was dealt with in
UNESCO. In 1976, it appointed the sixteen member International Commission
for the Study of Communications Problems, headed by Sean MacBride. 2 7 The
Commission (commonly known as the MacBride Commission) was entrusted
with the task of carrying out a study of all communication problems in modern

25. For accounts of the work of the sub-commission, see Erica-Irene Daes, Freedom
of Information and the Press: The Experiment that Failed,in Human Rights and the
Media (Asbjorn Eide and Sigrun Skogly eds., 1988), and John P. Humphrey, Human
Rights and the United Nations: A Great Adventure 50-57 (1984).
26. United Nations Educational, Scientific, and Cultural Organization, Protection
of Journalists 3 (photo. reprint) (1982) [hereinafter Protection of Journalists]. For a
succinct analysis of U.N. efforts during this period, see Melissa Young, Journalists
Precariously Covering the Globe: International Attempts to Provide for Their
Protection, 23 Va. J. Int'l L. 135, 143-52 (1982).
27. MacBride (1904-1988) was the holder of the Nobel (1974) and Lenin (1977)
Peace Prizes and a founding member of Amnesty International. He was an avid
proponent of international measures to protect journalists. See International
Commission for the Study of Communication Problems, United Nations Educational,
Scientific, and Cultural Organization, The Protection of Journalists: Document No. 90
(1980).
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society. The Commission's final report 28 and other efforts by UNESCO to
reform the international communications order (in which context proposals for
the protection of journalists were discussed) precipitated stringent Western
criticisms. 29 Western critics charged that "UNESCO's efforts sprung not from a
desire to promote reporters' safety, with slight restrictions on press freedom as an
inevitable side effect, but rather from a bad-faith desire to use the goal of safety as
a smokescreen for measures designed to restrict press freedom." 30 Finally,
primarily due to the opposition of the West to UNESCO's involvement in
ideological conflicts over global information issues, UNESCO has gradually
suspended its initiative in solving the more ideological and "political" problems
in the field of international communications. Instead, it has redirected its efforts
toward more immediate, pragmatic, and technical matters, as it was wont to do up
to the 1960s.31

B. Recent Efforts of the United Nations

The next U.N. initiative began in the late 1980s in the Sub-Commission on
Prevention of Discrimination and Protection of Minorities of the CHR. Two
separate initiatives attempted to revive the issue. The first deals directly with the
issue of protection of journalists, while the second deals indirectly; its concern is
the right to freedom of opinion and expression. In the ensuing sub-sections, I
examine separately the two initiatives.
1. Protection of Journalists
At the Sub-Commission's forty-second session in 1990, Waleed Sadi,
submitted a report on the feasibility of a study on ways and means to extend
additional protection to journalists. 32 It stressed the importance of the profession

28. International Commission for the Study of Communication Problems, United
Nations Educational, Scientific, and Cultural Organization, Many Voices, One World
(1980) [hereinafter Many Voices, One World].
29. For a detailed analysis of the workings of the MacBride Commission, see
William G. Harley, Creative Compromise, The MacBride Commission: A Firsthand
Report and Reflections on the Workings of UNESCO's International Commission for
the Study of Communication Problems (1993).
30. Young, supra note 26, at 152 (viewpoint not that of Young).
31. Interview with Leonard Sussman, Senior Scholar and former Executive Director
of Freedom House, in New York (Oct. 14, 1992). See also Robert L. Stevenson,
Communication, Development and the Third World: The Global Politics of
Information 49-54 (1988).
32. Protection of Journalists,U.N. ESCOR, Commission on Human Rights, SubCommission on Prevention of Discrimination and Protection .of Minorities, 42nd
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to the cause of human rights, noted the all too frequent attacks on journalists and
the lack of international protection for them, and expressed the opinion that
"muchmore is obviously needed and the Sub-Commission is well placed to take
the leading role in this endeavour." 33 After Sadi's feasibility report, a draft
resolution 34 was prepared in the Sub-Commission which proposed that he prepare

a preliminary study on ways and means to extend additional protection to
journalists. However, the Sub-Commission deferred consideration of the draft
resolution until its next session. 35 The draft resolution has not as yet been given
any further consideration by the Sub-Commission, thereby effectively shelving
this particular initiative.
2. Freedom of Opinion and Expression
The Sub-Commission has studied the issue of the right to freedom of

opinion and expression through various analyses in recent years. The first
working paper 36 was prepared by Louis Joinet in 1987, and the second 3 7 by
Danilo Turk in 1989, both members of the Sub-Commission. Afterwards, both

members worked together as special rapporteurs and prepared a preliminary report
in 1990, - 8 an update of the preliminary report in 1991,39 and the final report in
1992.40 The conclusions and recommendations are contained in an addendum to
Sess., Agenda Item 4, U.N. Doc. E/CN.4/Sub.2/1990/17 (1990).
33. Id. at5.
34. Draft Resolution, Protection of Journalists, U.N. ESCOR, Commission on
Human Rights, Sub-Commission on Prevention of Discrimination and Protection of
Minoritites, 42nd Sess., Agenda Item 4, U.N. Doc. E/CN.4/Sub.2/1990/L.45 (1990).
35. Report of the Sub-Commission on Prevention of Discrimination and
Protection of Minorities on its Forty-Second Session, U.N. ESCOR, Commission on
Human Rights, Sub-Commission on Prevention of Discrimination and Protection of
Minorities, at 69, U.N. Doc. EICN.4JSub.211990159 (1990).
36. Report of the Working Group on Detention, U.N. ESCOR, Commission on
Human Rights, Sub-Commission on Prevention of Discrimination and Protection of
Minorities, 39th Sess., Agenda Item 9(a), U.N. Doc. EICN.4/Sub.2/1987/15, annex 1
(1987).
37. The Right to Freedom of Opinion and Expression, U.N. ESCOR, Commission
on Human Rights, Sub-Commission on Prevention of Discrimination and Protection
of Minorities, 41st Sess., Agenda Item 4 of the Provisional Agenda, U.N. Doc.
EICN.4/Sub.2/1989/26 (1989).
38. The Right to Freedom of Opinion and Expression, PreliminaryReport, U.N.
ESCOR, Commission on Human Rights, Sub-Commission on Prevention of
Discrimination and Protection of Minorities, 41st Sess., Agenda Item 4 of the
Provisional Agenda, U.N. Doc. E/CN.4/Sub.2/1990/11 (1990).
39. The Right to Freedom of Opinion and Expression, Update of the Preliminary
Report, U.N. ESCOR, Commission on Human Rights, Sub-Commission on
Prevention of Discrimination and Protection of Minorities, 43rd Sess., Agenda Item 4
of the Provisional Agenda, U.N. Doc. E/CN.4/Sub.2/1991/9 (1991).
40. The Right to Freedom of Opinion and Expression, FinalReport, U.N. ESCOR,
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the final report. 41

Turk and Joinet differentiate between two kinds of rights: (a) rights, such as
the right to life and the right not to suffer summary execution and torture, from
which no derogation may be made under any circumstances whatsoever, including
during declared states of emergency; and (b) rights on which42restrictions may be
imposed, even when no state of emergency has been declared.
According to Turk and Joinet, the right of everybody to hold opinions is an
absolute right from which no derogation may be made under any circumstances.
However, the right to freedom of expression is not absolute; it carries with it
special duties and responsibilities. Therefore, some restrictions on this right are
permissible provided these are compatible with the basic content of the right.
The right to freedom of expression is to be interpreted broadly and permissible
restrictions restrictively; that is to say, there should be "restrictions of
restrictions" to safeguard the fundamental right to freedom of expression. 43 A
restriction must meet all of the criteria of legitimacy, legality, and democratic
necessity. 44 Legitimacy requires that the restriction have in view one of the
goals of the limitations expressly enumerated in the international treaties in the
field of human rights. These goals include respect for the rights or the
reputations of others and the protection of national security, public order, and
public health. Legality requires that the restriction be prescribed by relevant
domestic law. Democratic necessity requires that the restriction "respect for the
as well as for the democratic principles of the rule of
principle of proportionality,
45
law, and human rights."
At the public meeting of the Sub-Commission in which the Turk-Joinet
Report was discussed, the report came under severe criticism 46from the
representative of the World Press Freedom Committee (WPFC) and the
Commission on Human Rights, Sub-Commission on Prevention of Discrimination
and Protection of Minorities, 44th Sess., Agenda Item 4 of the Provisional Agenda,
U.N. Doc. EICN.41Sub.21199219 (1992)[hereinafter Final Report].
41. The Right to Freedom of Opinion and Expression, Final Report: Conclusions
and Recommendations, U.S. ESCOR, Commission on Human Rights, SubCommission on Prevention of Discrimination and Protection of Minorities, 44th
Sess., Agenda Item 4 of the Provisional Agenda, U.N. Doc.
E/CN.4/Sub.2/1992/9/Add.1 (1992).
42. Id. at 1.
43. Final Report, supra note 40, at 10.
44. The rapporteurs often mention four criteria: legitimacy, legality,
proportionality, and democratic necessity. See, as representative, statement by Turk
on 21 August 1992 in "Summary Record of the 27th Meeting," U.N. Doc.
E/CN.4/Sub.2/1992/SR.27 (1992) at 3. However, they do not develop the criterion of
proportionality in their Final Report. Instead, it is included in the criterion of
democratic necessity. See Final Report, supra note 40, at 15-17 and infra notes 82-97
and accompanying text.
45. Final Report, supra note 40, at 15.
46. The World Press Freedom Committee (WPFC), with its main office in
Washington D.C., was activated in 1976 by concerned journalists to unify
independent news media against perceived threats to press freedom. It is dedicated to
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observer for the U.S. government. 47 WPFC objected to the rapporteurs'
introduction of the various criteria of permissible restrictions on freedom of
expression. Citing the ten-point Charterfor a Free Press,48 which WPFC and
associated groups had drawn up as a model, it suggested that the SubCommission "should adopt that positive and constructive approach, rather than
enumerating permissible restrictions on freedom of speech and press freedom. "49
The U.S. observer's view was similar to that of the WPFC. Citing the
special protection given to freedom of information and expression by the First
Amendment of the U.S. Constitution and by the U.S. courts, he observed that
the U.S. "subscribed fully to article 19 of the Universal Declaration of Human
Rights [UDHR 5°], but was deeply sceptical of other international texts, including
the provisions in the International Covenant on Civil and Political Rights
[ICCPR 5 1], which sanctioned potentially extensive controls on free expression
and the press." 52 The delegate criticized the rapporteurs for starting with the
premise that under certain circumstances restrictions on freedom of expression
were permissible, and then positing and refining a global framework for
determining the extent of allowable controls. In his opinion, that was not the
way to approach the problem. Rather, the Sub-Commission should
on freedom of expressions
unequivocally denounce and combat state restrictions
53
and "not provide a blueprint for their enactment."
Article 19,54 however, welcomed the Turk-Joinet Report and endorsed its
conclusions and recommendations. It urged the Sub-Commission "to explore the
possibility of developing basicprinciples and guidelines along the lines suggested
by the Special Rapporteurs. ,55
news media free of governmental interference and a full and free flow of news.
47. See Summary Record of the 31st Meeing (First Part), U.N. ESCOR,
Commission on Human Rights, Sub-Commission on Prevention of Discrimination
and Protection of Minorities, 44th Sess., at 15, U.N. Doe. EICN.4ISub.2119921SR.31
(1992).
48. Id. at 3. "The Charter asks governments to refrain from such practices as
censorship, control of news media, discrimination against independent media,
restriction of access to the means of dissemination, restrictive visa practices against
news gatherers, and licensing or other restrictions on the practice of journalism." Id.
49. Id. at 4.
50. A Universal Declaration of Human Rights, G.A. Res. 217, U.N. Doc. A/810
(1948).
51. International Covenant on Civil and Political Rights, adopted Dec. 16, 1966,
G.A. Res. 2200, U.N. GAOR, 21st Sess., Supp. No. 16, at 52, U.N. Doe. A/6316, 999
U.N.T.S. 171 [hereinafter ICCPR].
52. Summary Record of the 31st Meeting, supra note 47, at 15.
53. Id. at 16.
54. Article 19 was established in 1986 in London to promote freedom of
expression and to combat censorship worldwide. Taking its name and mandate from
the nineteenth article of the UDHR, it promotes freedom of opinion and expression as
"universal human rights guaranteed by international law."
55. Memorandum from Article 19 to Concerned International Non-Governmental
Organizations (Excerpts from Intervention Before Sub-Commission on Prevention of
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C. Conclusion

It seems clear.from the preceding discussion that there is currently very little
interest in the U.N. on the topic of protection of journalists. In recent years,
almost all of the activities in this area have been confined to the SubCommission. At the plenary sessions of the CHR and the ECOSOC and the
sessions of the U.N. General Assembly, the issue has received scant attention.
Even within the Sub-Commission, the Sadi initiative,5 6 concerned exclusively
with the protection of journalists, was abandoned because of lack of support.
When the mandate for Turk and Joinet to prepare the report on freedom of opinion
and expression was running out, many of the other members - perhaps a
majority - were not interested in extending the mandate. It is through the
private persuasions of INGOs like Article 19 that the mandate was extended,
thereby enabling them to complete their report. 57 The Sub-Commission,
however, did not consider any resolution on this report implementing any of their
recommendations or proposals. Thus, no action was recommended to the CHR
in the 44th session of the Sub-Commission. Although it is too early to consider
no
the Turk-Joinet initiative as completely abandoned by5the
8 Sub-Commission,
further follow-up appears to be contemplated at present.
National governments are notably unenthusiastic about securing protection
of journalists through international means. This perhaps cannot come out clearly
in any historical analysis of the draft conventions at the U.N., but may be
inferred from the numerous acts of omission by which governments did not
respond to requests for comments on the drafts submitted, by the lack of
participation by governmental representatives in discussions on this issue at the
U.N., and by the alacrity with which proposals to postpone further discussions
were embraced by the delegates. Governmental representatives in a political
organization like the U.N. invariably look beyond the issues of professional
concern to journalists to include concerns over the content and control of the flow
of information. Perhaps, to the extent the interests of the governments and the
interests of the media are in conflict, the representatives cannot be expected to
of interest may
take side with the media. And, while the extent of this conflict
59
vary among national polities, it is present in every polity.

Discrimination and Protection of Minorities) (on file with author).
56. Protectionof Journalists,supra note 32.
57. Interview with Siobhan Dowd, Executive Director of PEN-Freedom-to-Write, in
New York (Oct. 13, 1992).
58. Alya Z. Kayal, et al., The Forty-FourthSession of the U.N. Sub-Commission
on Prevention of Discriminationand Protectionof Minorities and the Special Session
of the Commission on Human Rights on the situation in the former Yugoslavia, 15
Hum. Rts Q. 428-29 (1993).
59. For an elaboration on this theme, see infra part VI.E.
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V. ASSESSMENT OF THE CURRENT LEGAL SITUATION
I distinguish between the two contexts in which the issue of the protection
of journalists arises: during armed conflict and during times of peace. While
during times of peace there are no codified international legal provisions to
protect journalists, during international armed conflict journalists are protected by
international humanitarian law to the extent of physical protection - a regime
which has been analyzed elsewhere. 6° In this section, I provide an assessment of
the general legal regime as is applicable to journalists during war andpeace with
the caveat that whenever there is a specific rule concerning wartime protection, it
overrides the general legal regime of protection of journalists (lex specialis
derogatgeneralO.
In the international communications regime, free flow of information
doctrine is the reigning orthodoxy. Major international legal documents such as
the UDHR, the ICCPR, the American Convention on Human Rights (American
Convention), the European Convention for the Protection of Human Rights and
Fundamental Freedoms (European Convention), and the African Charter on
Human and Peoples' Rights (Banjul Charter), all profess to freedom of
information and to unfettered channels of communication.6 1 However, these
same legal documents contain restrictive clauses that qualify the right to freedom
of information, giving national authorities the right to curtail freedom of
information under certain circumstances. 62 Thus, a restriction on journalists'
personal and professional freedom imposed by a state which is signatory to any of
the international human rights treaties 63 will not be a contravention of its
obligations under that particular treaty if the restriction is interpreted as
permissible under limitation clause(s) of the treaty.
The analysis of the regime consists of examinations of the four main
international human rights instruments: the ICCPR, the European Convention,

60. See Boiton-Malherbe, supra note 3.
61. Banjul Charter on Human and Peoples' Rights, adopted June 27, 1981, O.A.U.
Doc. CAB/LEG/67/3/Rev.5, 21 I.L.M. 59 (originally drafted as African Charter on
Human and Peoples' Rights; to avoid confusion with the Charter of the Organization
of African Unity, the Heads of State and Government replaced "African" with "Banjul,"
the site of the document's drafting) [hereinafter Banjul Charter]; American Convention
on Human Rights, done Nov. 22, 1969, O.A.S. OR, OEA/Ser.K/XVI.1.1, 9 I.L.M. 673
[hereinafter American Convention]; ICCPR, supra note 51; European Convention for
the Protection of Human Rights and Fundamental Freedoms, done Nov. 4, 1950,
Europ. T.S. No. 5, 213 U.N.T.S. 221 [hereinafter European Convention]; UDHR, supra
note 50.
62. Banjul Charter, supra note 61, arts. 9, 27, 21 I.L.M. at 60, 63; American
Convention, supra note 61, art. 13, 9 I.L.M. at 679-80; ICCPR, supra note 51, arts.
19, 20, 999 U.N.T.S. at 178; European Convention, supra note 61, art. 10, 213
U.N.T.S. at 230; UDHR, supra note 50, arts. 19, 29, at 74-77.
63. Although the UDHR is not a formal treaty, it contributes to the development of
international law.
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the American Convention, and the Banjul Charter. I contend that while in
general, rules belonging to a particular treaty are binding on the siknatory states
to that treaty only, any rule which is common to these four instruments has a
significance transcending the particular treaty circumstances and is universally
applicable as customary international law. I base the contention on the following
reasoning: The UDHR, although not a treaty, is often regarded as expressing
general principles of international law binding on all states. The ICCPR puts
into treaty form many of the principles embodied in the UDHR. It is a major
human rights document with one hundred and fifteen parties, each belonging to
diverse legal systems.64 Thus, a strong case can be made that the provisions of
the ICCPR constitute norms of international law. In addition, the three regional
instruments, the European Convention, the American Convention, and the Banjul
Charter, represent the legal consciousness of states belonging to different regional
sub-systems. Consequently, a rule common to these four instruments is a norm
of international human rights law and is universally applicable.

A. Current Legal Regime For the Protection of Journalists

I distinguish between the right of a journalist to physical protection and his
or her right to professional participation. On the issue of professional
participation, I differentiate between a journalist's right to freedom of expression,
and his or her right to freedom of movement. Finally, a distinction is drawn
between a domestic and a foreign journalist. Consequently, I develop an
analytical framework of journalists' rights which consists of four distinct
situations: (1) right to physical protection, (2) right to freedom of expression, (3)
right to freedom of movement, and (4) all of the above rights in a foreign
country.
1. Right to Physical Protection
All international instruments for the protection of human rights regard the
right to life65 and the prohibition of torture and cruel, inhuman or degrading
treatment or punishmenO 6 as inalienable rights. These two rights are inalienable
in the sense that no derogation from these rights is permissible, even in a "time

64. As of December 31, 1992, 115 states were parties to the convention.
65. Banjul Charter, supra note 61, art. 4, 21 I.L.M. at 60; American Convention,
supra note 61, art. 4, 9 I.L.M. at 676; ICCPR, supra note 51, art. 6, 999 U.N.T.S. at
174; European Convention, supra note 61, art. 2, 213 U.N.T.S. at 224.
66. Banjul Charter, supra note 61, art. 5, 21 I.L.M. at 60; American Convention,
supra note 61, art. 5, 9 I.L.M. at 676; ICCPR, supra note 51, art. 7, 999 U.N.T.S. at
175; European Convention, supra note 61, art. 3, 213 U.N.T.S. at 224. The European
Convention does not include the term "cruel."
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of public emergency which threatens the life of the nation." 67
However, there is a crucial difference between the two rights. While torture
and inhuman or degrading punishment will always be a contravention of these
international instruments irrespective of the permissibility of these kinds of
treatments in domestic law, 6 8 deprivation of life by a state which is not
"arbitrary" 69 deprivation is not, a priori,a violation of these instruments. Thus,
murder, torture, and inhuman or degrading punishment or treatment of a journalist
by a governmental agent is, under all circumstances, a violation of international
law. A death sentence issued by a competent court or tribunal is not, a priori, a
violation of international law.
Physical violence against journalists is most often perpetrated by
organizations or peoples who are not under the effective control of the
government of a country, and/or operate with the connivance and tacit approval of
the government, without any direct link to it. 70 International law has not yet
developed to the point where states have a positive obligation to investigate any
allegations of gross violations of human rights said to have occurred under their
jurisdiction. However, international human rights law is evolving toward a norm
of definite requirement that states investigate all gross human rights violations
within their jurisdictions and bring the offenders to justice. In a landmark
judgment on July 29, 1988, the Inter-American Court of Human Rights ruled in

67. ICCPR, supra note 51, art. 4(1), 999 U.N.T.S. at 174. See also Banjul Charter,
supra note 51, arts. 4, 5, 21 I.L.M. at 60; American Convention, supra note 61, art.
27(1), 27(2), 9 I.L.M. at 683; European Convention, supra note 61, art. 15(2), 213
U.N.T.S. at 232.
68. None of these international instruments define "torture" or "inhuman or
degrading treatment or punishment." However, the Convention Against Torture and
other Cruel, Inhuman or Degrading Treatment or Punishment, adopted Dec. 10, 1984,
G.A. Res. 39/46, U.N. GAOR, 39th Sess., Supp. No. 51, at 197, U.N. Doc A/39/51
[hereinafter Convention Against Torture], gives a broad definition of "torture."
According to the Convention, "torture" means "any act by which severe pain or
suffering, whether physical or mental, is intentionally inflicted on a person for such
purposes as obtaining from him or a third person information or a confession,
punishing him for an act he or a third person has committed or is suspected of having
committed, or intimidating or coercing him or a third person ...." Id. art. 1. By this
definition, the criminal laws of many of the signatory states to the above four
international instruments do not consider certain acts of "torture" as punishable
offenses, and thus, are in violation of international law.
69. "Arbitrary" is the term used by the Banjul Charter, supra note 61, art. 4, 21
I.L.M. at 60, the American Convention, supra note 61, art. 4(1), 9 I.L.M. at 676, and
the ICCPR, supra note 51, art. 6(1), 999 U.N.T.S. at 174. The European Convention is
more specific: "No one shall be deprived of his life intentionally save in the execution
of a sentence of a court following his conviction of a crime for which this penalty is
provided by law," supra note 61, art. 2(1), 213 U.N.T.S. at 224.
70. See Committee to Protect Journalists, Attacks on the Press: 1987-1993, supra
note 14.
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Velasquez Rodriguez:

71

An illegal act which violates human rights and which is initially not
directly imputable to a State (for example, because it is the act of a
private person or because the person responsible has not been identified)
can lead to international responsibility of the State, not because of the
act itself, but because of the lack of due diligence to prevent the
violation or to respond to it as required by the Convention. [para. 172]
Where the acts of private parties that violate the Convention are not
seriously investigated, those parties are aided in a sense by the
government, thereby making the State responsible on the international
plane. [para. 177]
The U.N. Convention Against Torture7 2 enjoins each state party to "take
effective legislative, administrative, judicial or other measures to prevent acts of
torture in any territory under its jurisdiction," 73 and to ensure that all acts of
torture, attempts to commit torture, and acts by any person which constitute
complicity or participation in torture are offenses under its criminal law
"punishable by appropriate penalties which take into account their grave
nature." 74 However, according to the terms of the Convention, to be considered
as "torture," the act has to be "inflicted by or at the instigation of or with the
consent or acquiescence of a public official or other person acting in an official
capacity."'75 Thus, the Convention does not protect journalists facing physical
violence if the violence is committed with the acquiescence of public officials but
cannot be attributed to them as prescribed by the Convention 76 or if the violence
is perpetrated by people not under the effective control of the government.
2. Right to Freedom of Expression
An analysis of the four international human rights instruments point to three
categories of rights: (a) Rights from which no derogation may be made under any
circumstances whatsoever, including a state of emergency. Examples of rights in
71. Velasquez Rodriguez Case, Inter-Am. C.H.R., OEA/Ser.L./V/ii.79, doc. 12,
rev. 1 (1991).
72. Convention Against Torture, supra note 68. As of 31 December 1992, only 71
states are parties to the convention.
73. Id. art. 2(1).
74. Id. art. 4.
75. Id. art. 1(2).
76. "Acquiescence" presupposes "knowledge." While in the case of gross,
systemic violation of human rights it may not be easy for government officials to
claim lack of knowledge, in isolated cases of mistreatment of journalists that claim
may not be difficult.
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this category, common to all four instruments, are the prohibition of slavery and
the retroactivity of criminal law; 77 (b) Rights on which restrictions may be
imposed only during a state of emergency. The right not to submit to forced or
compulsory labor, codified in the ICCPR7 8 and in the European Convention, 7 9 is
in this caqtegory, as is the right to hold opinion in the ICCPR; 80 and (c) Rights
on which restrictions may be imposed, even when the situation is not an
emergency situation. The right to freedom of expression is a right in this
category in all the four international instruments. 8 1 Thus, according to these
human rights instruments, a journalist's right to freedom of expression is not
absolute. It is subject to restrictions
at all times because journalists have
82
responsibilitiestoward society.
Under in the international instruments examined, there are three types of

criteria which a permissible restriction may be required to meet: (a) legality, (b)
legitimacy, and (c) democratic necessity.8 3 The legality of the restriction is met
if it is "-provided by law" according to the ICCPR, 84 "prescribed by law"

according to the European Convention, 85 and "expressly established by law"

according to the American Convention. 86 The African Charter stipulates that an
individual's right to express and disseminate his or her opinion must be "within
87
the law."

According to the criterion of legitimacy, a restriction has to have in view one
of the objectives expressly enumerated in the international instrument. The list
of objectives is exhaustive; i.e., no additional grounds for restrictions beyond
those expressly enumerated in the treaty is permissible. The following four
77. See Banjul Charter, supra note 61, arts. 4, 5, 21 I.L.M. at 60; American
Convention, supra note 61, art. 27, 9 I.L.M. at 683; ICCPR, supra note 51, art. 4, 999
U.N.T.S. at 174; European Convention, supra note 61, art. 15, 213 U.N.T.S. at 232.
78. ICCPR, supra note 51, arts. 4, 8(c), 999 U.N.T.S. at 174-75.
79. European Convention, supra note 61, arts. 4, 15(2), 213 U.N.T.S. at 232.
80. ICCPR, supra note 51, arts. 4, 19(1), 999 U.N.T.S. at 174, 178.
81. See Banjul Charter, supra note 61, art. 9, 27-29, 21 I.L.M. at 60, 63; American
Convention, supra note 61, art. 13, 9 I.L.M. at 679; ICCPR, supra note 51, art. 19,
999 U.N.T.S. at 178; European Convention, supra note 61, art. 10, 213 U.N.T.S. at
230.
82. Restrictions on freedom of expression are authorized because the exercise of
this right carries with it (a) "special duties and responsibilities" according to the
ICCPR, supra note 51, art. 19(3), 999 U.N.T.S. at 178, and (b) "duties and
responsibilities" according to the European Convention, supra note 61, art. 10(2),
213 U.N.T.S. at 230. The American Convention does not use the terms "duty" and
"responsibility," but'enumerates restrictive provisions in art. 13(2), supra note 61, 9
I.L.M. at 679. The Banjul Charter, in Chapter I entitled "Duties", enumerates
restrictions on the rights which it guarantees, supra note 61, 21 I.L.M. at 63.
83. See supra notes 44-45 and accompanying text.
84. ICCPR, supra note 51, art. 19(3), 999 U.N.T.S. at 178.
85. European Convention, supra note 61, art. 10(2), 213 U.N.T.S. at 230.
86. American Convention, supra note 61, art. 13(2), 9 I.L.M. at 679.
87. Banjul Charter, supra note 61, art. 9(2), 21 I.L.M. at 60.
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objectives are common to the four international instruments: respect for the
rights or the reputations of others, national security, public order or safety, and
the protection of public health or morals. 8 8 In addition, propaganda for war and
advocacy of national, racial, or religious hatred that constitutes incitement to
discrimination, hostility, or violence are valid grounds of restrictions according to
the ICCPR 89 and the American Convention. 90 According to the European
Convention, additional grounds of restrictions are the interests of territorial
integrity, prevention of disorder or crime, prevention of the disclosure of
information received in confidence, and the maintenance of the authority and
impartiality of the judiciary. 9 1 Restrictive clauses in the African Charter are less
precisely defined. It affirms that rights of an individual shall be exercised with
due regard to the common interest 92 and that individuals have a duty to preserve
and strengthen social and national solidarity, 93 territorial integrity,9 4 positive
values, 95 and to contribute to the promotion and achievement of
African cultural
96
African unity.
In addition to the first two requirements, the European Convention requires
that a restriction must satisfy the criterion of democratic necessity. 97 Although
the Convention document does not elaborate on the meaning of the term, the
European Court of Human Rights has interpreted this crucial phrase in its case
law. I will analyze some of these cases in Part VII below.
Thus, all of these international legal instruments permit restrictions on
journalists' right to freedom of expression if the restrictions are provided by law
and have as one of their objectives respect for the rights or the reputations of
others, national security, public order or safety, and the protection of public
health or morals.
3. Right to Freedom of Movement
The ICCPR, the American Convention, the African Charter, and Protocol
No. 4 of the European Convention 98 grant to all persons lawfully in the territory
88. See id. arts. 27-29, 21 I.L.M. at 63; American Convention, supra note 61, art.
13(2), 9 I.L.M. at 679; ICCPR, supra note 51, art. 19(3), 999 U.N.T.S. at 178;
European Convention, supra note 61, art. 10(2), 213 U.N.T.S. at 230.
89. ICCPR, supra note 51, art. 20, 999 U.N.T.S. at 178.
90. American Convention, supra note 61, art. 13(5), 9 I.L.M. at 680.
91. European Convention, supra note 61, art. 10(2), 213 U.N.T.S. at 230.
92. Banjul Charter, supra note 61, art. 27(2), 21 I.L.M. at 63.
93. Id. art. 29(4), 21 I.L.M. at 64.
94. Id. art. 29(5), 21 I.L.M. at 64.
95. Id. art. 29(7), 21 I.L.M. at 64.
96. Id. art. 29(8), 21 I.L.M. at 64.
97. European Convention, supra note 61, art. 10(2), 213 U.N.T.S. at 230.
98. The European Convention does not recognize the right to freedom of
movement in the main document. The right to freedom of movement is contained in
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of the state the right to freedom of movement within that territory. However, in
all cases, the exercise of this right is subject to restrictions which are provided by
law and are necessary to protect national security, public order, public health or
morals, or the rights and freedoms of others.99
Thus, a journalist has a right to freedom of movement within the territory of
the country in which he or she is lawfully working, subject to restrictions which
are provided by law, and are necessary to protect national security, public order,
public health or morals, or the rights and freedoms of others.
4. R.ights in a Foreign Country
The ICCPR, the European Convention, and the American Convention
provide the right to freedom of expression "regardless of frontiers" in their
respective articles on freedom of expression.10 0 However, foreign journalists face
additional problems beyond those faced by their native counterparts.
Accreditation requirements are often very stringent, and a foreign journalist may
be denied entry or expelled from the country. Governments often accuse
journalists of abusing their privilege, alleging that they bring harm to the
reputation of the state by inaccurate, malicious, and biased reporting.
Accusations of espionage and subversion are also leveled against them. 1l Since
there is no separate regime governing the rights of a foreign journalist, I analyze
below the rights of an alien in a host country, noting that under current norms, a
foreign journalist has the same rights as an alien.
a. Right to physical protection
On this issue there is no distinction between an alien and a citizen in
international law. Therefore, a foreign journalist has the right to life, and torture
of foreign journalists or cruel, inhuman, or degrading treatment or punishment
inflicted upon them is a violation of international law. 10 2
the optional Protocol 4. Protocol 4, Securing Certain Rights and Freedoms Other Than
Those Already Included in the Convention and in Protocol No. 1, openedfor signature
Sept. 16, 1963, art. 2(2), Europ.T.S. No. 46, reprinted in 58 Am. J. Int'l L. 334
[hereinafter Protocol 4].
99. See Banjul Charter, supra note 61, arts. 27-29, 21 I.L.M. at 63; American
Convention, supra note 61, art. 13(2), 9 I.L.M. at 679; ICCPR, supra note 51, art,
12, 999 U.N.T.S. at 176; Protocol 4, supra note 98, 58 Am. J. Int'l L. at 334.
100. See American Convention, supra note 61, art. 13(1), 9 I.L.M. at 679; ICCPR,
supra note 51, art. 19(2), 999 U.N.T.S. at 178; European Convention, supra note 61,
art. 10(1), 213 U.N.T.S. at 230.
101. Boiton-Malherbe, supra note 3, at 13-44.
102. See Banjul Charter, supra note 61, art. 2, 21 I.L.M. at 60; American
Convention, supra note 61, art. 1, 9 I.L.M. at 676; ICCPR, supra note 51, arts. 2(1),
6, 7, 999 U.N.T.S. at 174-75; European Convention, supra note 61, arts. 1-3, 213
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b. Denial of entry
International legal norms do not in any way restrict the sovereign right of a
state to deny entry to an alien. 10 3 Thus, a foreign journalist has no right of entry
to a "host" country.
c. Freedom of expression and freedom of movement
An alien legally admitted to the territory of a state is subject to the same
legal regime governing the rights to freedom of expression and freedom of
movement as a citizen, i.e. there are rights to freedom of expression 10 4 and to
freedom of movement10 5 subject to restrictions which are provided by law, and
are necessary to protect national security, public order, public health or morals, or
the rights and freedoms of others. There is nothing in the law which precludes
differential treatment of a foreign journalist on the ground that one of the valid
restrictive clauses so requires.
The European Convention legitimizes restrictions on the political activity of
aliens by noting that Article 10 (freedom of expression), Article 11 (freedom of
peaceful assembly and association), and Article 14 (right to non-discrimination)
shall not prevent
signatory states from imposing restrictions on such activities
I °6
by aliens.
d. Expulsion
The ICCPR, the American Convention, the African Charter, and Protocol 7
of the European Convention 10 7 require that an alien legally admitted to the
territory of a state only be expelled from it by virtue of a decision taken in
accordance with the law. 10 8 In addition, the ICCPR and Protocol 7 of the
U.N.T.S. at 224.
103. Under certain circumstances, refugees are the only exception, a fact not
pertinent to this study of journalists.
104. See Banjul Charter, supra note 61, art. 9, 27-29, 21 I.L.M. at 60, 63;
American Convention, supra note 61, art. 13, 9 I.L.M. at 679; ICCPR, supra note 51,
art. 19, 999 U.N.T.S. at 178; European Convention, supra note 61, art. 10, 213
U.N.T.S. at 230.
105. See Banjul Charter, supra note 61, art. 12, 21 I.L.M. at 61; American
Convention, supra note 61, art. 22, 9 LL.M. at 680; ICCPR, supra note 51, art. 12,
999 U.N.T.S. at 176; Protocol 4, supra note 98, art. 2(3), 58 Am. J. Intl L. at 334.
106. European Convention, supra note 61, art. 16, 213 U.N.T.S. at 234.
107 The European Convention does not recognize the rights of an alien in the
main document. The rights of an alien are contained in the optional Protocol 7,
Extending the List of Civil and Political Rights, openedfor signature Nov. 22, 1984,
Europ. T.S. No. 117, 24 I.L.M. 435 [hereinafter Protocol 71.
108., See id. art. 1(1); Banjul Charter, supra note 61, art. 12, 21 I.L.M. at 61;
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European Convention allow an alien, except where compelling reasons of
national security 109 otherwise require, to submit reasons against his or her
expulsion and to have the case reviewed by a competent authority.1 10

B. Conclusion
The preceding analysis does not merely reveal that these human rights
treaties contain restrictive clauses attached to the freedoms which they enshrine.
Rather, according to this analysis, nation-states, after extensive deliberations and
consultations, have devised an international system of protection of human rights
which allows them to severely restrict the freedoms of journalists and still not
contravene international law.

VI. TENSIONS UNDERLYING THE PROBLEM
The international community has not provided significant protection for
journalists. The reasons behind this phenomenon are complex. Underlying the
apparently innocuous quest for enhanced protection for journalists are five
categories of tensions which remain unresolved: (1) tension over the free flow of
information doctrine between the Western (liberal) and the non-Western
(communist and developing) countries; (2) disagreement over the desirability of
according a special status to journalists; (3) dissension among journalists and the
organizations of the press over a range of issues; (4) resistance by states to the
human rights movement as encroaching upon their sovereign prerogatives; and
(5) tension in a democratic society between the authority of the government and
the liberal ideal of freedom of the press.

A. The Free Flow of Information Doctrine
The controversy over this doctrine is well known in the literature and will
not be dealt with in depth here. 111 Briefly, the Western liberal countries favor an
American Convention, supra note 61, art. 22(6), 9 I.L.M. at 682; ICCPR, supra note
51, art. 13, 999 U.N.T.S. at 176.
109. "National security" and the "interests of public order" according to Protocol
7, supra note 107, art. 1(2), 24 I.L.M. at 435.
110. Id. arts. 1(1), 1(2), 24 I.L.M. at 435; ICCPR, supra note 51, art. 13, 999
U.N.T.S. at 176.
111. For good introductions to the topic, see The Global Media Debate: Its Rise,
Fall and Renewal (George Gerbner, et al. eds., 1993) and Robert Stevenson,
Communication, Development and the Third World: The Global Politics of
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international communications regime in which information flows freely across
borders and in which national governments have no right to impede this flow.
Prior to the end of the Cold War, challenges to the libertarian doctrine came from
the non-Western communist and developing countries, which called for "freedom
from the free flow." 112 These two groups of states asserted the sovereign right of
a state to exercise control over all aspects of domestic information: the content,
the flow, and the sources. The communist countries wanted to use their media
for the promotion of communism, while the developing countries wanted a
strongly nationalist press, supporting the government in its thrust for rapid
development.
Thus, it has been difficult to provide journalists with protection because the
issue has often been viewed in Cold War terms of first, second, and non-aligned
worlds, with their corresponding libertarian, communist and New World
Information and Communication Order (NWICO) doctrines.11 3 With the end to
the Cold War, the problem can no longer be viewed in such terms. The
communist doctrine is on the wane, and liberalism as a universal ideology is on
the ascendance. Thus, the controversy today is largely between the libertarian and
the NWICO doctrines. Even the relevance of this dualistic theoretical controversy
to practical politics of increased protection for journalists is on the decline.
Examination of this issue at the U.N. in the last few years has largely been bereft
of ideological bickering. UNESCO is more concerned now with improving the
working conditions of journalists in developing countries and the former
communist countries of East Europe and erstwhile Soviet Union. To this end, it
acts as a liaison
between these countries and the developed countries who wish to
114
help them.
The doctrinal controversy is unlikely to play a major role in future efforts to
protect journalists. There are two main reasons for this. First, the controversy is
and has always been more rhetorical than real. The examination of the
international human rights instruments in Part V above reveals that these provide
little protection to journalists. All of them provide for extensive restraining
mechanisms to suppress journalistic freedom in the interests of the state. Both
Western and non-Western states have actively participated in institutionalizing
these restraints; therefore, the professed difference between a libertarian ideology
and a NWICO ideology has not had a meaningful effect on international treaties
that deal with issues of journalistic freedom. Also, comparative studies of press
Information (1988).
112. Herbert I. Schiller, Freedom From the Free Flow, 24 J. Comm. 110 (1974).
113. There are many semantic variations of the concept: New International
Information Order, New International Information and Communication Order, etc.
NWICO demands hope to address the perceived imbalance of the flow of information
among the regions of the world, the perceived inaccuracies and distortions in the
content of the international news flow, and the perceived lack of control by the
developing nations over it.
114. For current accounts of the work of UNESCO on issues of international
communications, see the monthly periodical UNESCO Sources published since 1989
by UNESCO from Paris.
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laws of both developed and developing countries indicate115that the right of a
journalist is subjected to extensive state control everywhere.
Second, it is a gross oversimplification to state that the Western democratic
countries profess a libertarian theory of the press characterized by demand for
journalistic freedom and the absence of governmental control, whereas the
developing countries espouse a regime of journalistic responsibility and
subordination of a journalist's interests to the larger interest of the state. In fact,
the concept of societal responsibility of the press, implicit in that part of
study, has its roots both in the
NWICO demands which are pertinent to our 116
communist tradition and in the liberal tradition.
In the United States, the concept of social responsibility of the press was
propounded in the late 1940s by the Hutchins Commission on Freedom of the
Press, which was set up by a private group to study the state of the press. The
report of the Commission, published in 1947,117 was profoundly influential, and
in the United States has come to dominate the discussions of press philosophy
and ethics up to the present times. The Commission criticized the libertarian
ideal of absolute freedom of the press as irresponsible and self-serving. Instead,
the Commission suggested imposing certain obligations upon the media as it felt
that in the absence of accepted responsibilities there are no rights. Many of the
Commission's recommendations bear striking resemblance to some of the
legislation, 118
NWICO proposals. Recommendation 2 proposes 1anti-monopoly
19 and recommendations 1120
recommendation 3 favors a legislated right of reply
and 4121 enjoin the media to accept their responsibility, ensure fairness, provide
fair access to the public, and engage in mutual public criticism.
Recommendation 3 calls for the establishment of an "independent agency to
appraise and report annually upon the performance of the press."122 The
Commission in fact suggested that some type of governmental monitoring might
be needed to ensure that the press acts responsibly.

115. See Pnina Lahav, Conclusion: An Outlinefor a General Theory of Press Lav
in Democracy, in Press Law in Modem Democracies (Pnina Lahav ed., 1985); Elaine
Couprie and Henry Olsson, Freedom of Communication under the Law: Case Studies in
Nine Countries (1987); Patricia Wilhelm, Protection of Sources: An International
Review of Journalistic and Legal Practice (1988).
116. For an extended discussion on this point, see Achal Mehra, Free Flow of
Information: A New Paradigm (1986).
117. Commission on Freedom of the Press, A Free and Responsible Press (1947)
[hereinafter Free and Responsible Press].
118. Id. at 83-86.
119. Id. at 86-87.
120. Id. at 92-93.
121. Id. at 94-95.
122. Id. at 100.
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B. Why a Special Status For Journalists?

Essentially the disagreement is over the image of a journalist. Those who
want international protection for journalists view the profession positively - the
press as objective, apolitical, and neutral - the watchdog of public interest.
Their opponents stress the negative - the press as a political and commercial
organ, a sometimes partisan fourth estate, and a pressure group with its own
vested interest in the democratic market place. The argument that journalists
should not have a special status takes two principal forms. First, journalists
should receive the same physical protection as other human rights activists such
as lawyers, doctors, and relief workers, who are engaged in the same dangerous
task of exposing human rights abuses. Second, if journalists are given a special
they may abuse this special status and
sort of privilege/protectionlimmunity,
123
harm, the public interest.
It seems the argument that journalists should not be singled out for special
treatment is a misrepresentation of what the movement for enhanced international
protection of journalists is about. The objective of the movement is better
international protection of journalists in comparison to the protection currently
available, not in comparison to other groups deserving of protection. In fact,
should this objective be attained, it may prove to be not a hindrance but an
impetus to other professional groups in their struggle for better protection
because they may model their efforts on the success of the journalists' movement.
There is a real danger that some journalists may abuse any special privileges
granted to them. The solution, however, is not to shy away from granting
special protection, but rather to safeguard against potential abuses. There are a
number of well-established ways of doing this, as both the MacBride
Commission Report 124 and the Hutchins Commission Report 125 suggest. These
Councils 12 6 and the
measures include the establishment of Press
127
institutionalization of a right to reply or correction.

123. See suprapart Ill for a detailed discussion of this controversy.
124. Many Voices, One World, supra note 28.
125. Free and Responsible Press, supra note 117.

126. The objectives and structures of press councils -

to be found in many

countries including Sweden, Switzerland, Canada, Italy, and India -

vary. Generally,

these are institutions composed of experts from within and outside the profession of
journalism, who keep an eye both on governmental intrusion on press freedom and the
abuses of this freedom by the press. See Many Voices, One World, supra note 28, at
245-48.
127. The MacBride Commission, in recommendation 48, writes:
To offset the negative effects of inaccurate or malicious reporting of

international news, the right of reply and correction should be further
considered .

. .

. [I]t is . . . suggested that: (a) the exercise of the

international right of reply and correction be considered for application
on a voluntary basis in each country according to its journalistic
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C. Dissension Among the Organizations of the Press
It is perhaps safe to say that every journalist and press organization would
like to see safe and secure working conditions for the members of the
profession. 12 8 However, this consensus breaks down over the issue of protection
12 9
provided by governmental agencies, whether national or international.
Extensive provisions for the safety of journalists in international law would
inevitably require an international (governmental, non-governmental, or mixed)
control mechanism to prevent abuse of privileges. The body would have to
decide who is a journalist and who is not, and would have to lay down a range of
permissible behavior. There is no way around these requirements, and these are
anathema to many within the profession as restrictions on freedom of the press.
On the issue of identity cards for journalists, there is extensive disagreement
among the organizations. There is a viewpoint that is skeptical of the utility of
identity cards because journalists often are abused precisely because they are
journalists, not because their identity has been mistaken. The major
disagreement, however, is not over the necessity of an identity card, since most
journalists on reporting assignments carry some form of an identity card, often
called a press card. The controversy is over the issuing authority of these cards.
According to some, journalists' cards need not be uniform, and cards issued by
employers or professional organizations which do not follow some externally
imposed model are sufficient. 130 According to others, to be internationally valid,
journalists' cards should be based on an uniform model. Those who believe that
such cards should be based on an uniform model disagree on the issuing
authority. Some suggest that national governments should be the issuing
authority, 13 1 others prefer rofessional organizations at the international level, 13z
practices and national legal framework; (b) the United Nations, in
consultation with all concerned bodies, explore the conditions under
which this right could be perfected at the international level . . . (c)
media institutions with an international reach define on a voluntary
basis internal standards for the exercise of this right and make them
publicly available.
Id. at 263-64.
128. We may disregard as marginal the viewpoint of the daredevil, romantic
journalist who thrives on dangers, accepts these as professional risks voluntarily
taken, and scorns any institutionalized attempt at protection. No major employer or
professional organization endorses such an attitude.
129. Even use of the term "protection of journalists" is contested. Some scholars
feel that the term should be replaced by "safety of journalists" because "protection"
connotes to them governmental intervention. Interview with Leonard Sussman, supra
note 31.
130. Id. Viewpoint not necessarily that of Sussman.
131. See Report of the 28th Session, U.N. ESCOR, Commission on Human
Rights, 28th Sess., Supp. No. 7, at 56, U.N. Doc. E/Cn.4/L.1198/rev.i.
132. League of Nations O.J. 922-26 (June 1929). View of the International
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while still others opt for a professional
committee at the international level
133
specifically created for this purpose.
In addition to differences over the issue of internationalprotection, there are
differences among the organizations of the press over the relative importance they
place on the two aspects of the problem: physical protection and freedom of the
press. Organizations whose members are primarily working journalists, such as
the IFJ, IOJ, CPJ and RSF, are at least as concerned with physical safety and
security of their colleagues at home and abroad as they are with the issue of press
freedom, which they perceive as secondary. On the other hand, organizations
whose members are primarily publishers and senior editors like the WPFC and
the International Federation of Newspaper Publishers, to whom physical danger
faced by journalists is more remote and less personal, tend to put more emphasis
on press freedom issues vis-A-vis issues relating to physical safety of the
134
journalists.

D. Human Rights Movement and State Prerogative
Individuals, by virtue of their human rights, create protective spheres around
their persons and their activities. Journalists' rights, for example, entail
protection of their persons and their right to professional participation. The
exercise of these rights is not necessarily antithetical to the interests of the state.
But the enjoyment of these rights requires that the state itself refrain from
encroaching upon, as well as prevent other people and organizations within the
state from encroaching upon, these rights. While human rights are vested in
individuals, the duty to protect these rights falls upon the state. National
governments, therefore, have little incentive to actively participate in the
institutionalization of human rights. A government, however, may ensure the
protection of what we have termed "human rights" as part of its mandate,
especially in a democratic society. Thus, to the extent international action
depends upon initiatives by international governmental organizations (as in the
U.N. system), human rights issues suffer and are given low priority.
However, it is likely that in the tussle between human rights movement and
the claims of state sovereignty, the former will increasingly gain ground. In
recent years we have witnessed a growing internationalization of human rights
norms. There is an array of human rights documents that states have agreed to

Federation of Journalists at the League of Nations. This organization, formed in 1926
with its headquarters in Paris, is different from the International Federation of
Journalists formed in 1952, with its main office in Brussels.
133. Suggestion made by the Congress of the International Federation of Editorsin-Chief, Preliminary Draft Convention for the Protection of Journalists on
Dangerous Missions, reprinted in Protection of Journalists, supra note 26, at 31-37.
134. Off-the-record communication to the author on two separate occasions by two
officers of two different press organizations.
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abide by. 13 5 Many more human rights documents are in the planning stage in
different international fora. Increasingly, the concept of international human
rights is eroding claims of absolute sovereignty by states. States are more
amenable now to policy initiatives from international organizations. INGOs
working in the field of human rights are increasingly able to document human
rights abuses and to bring such matters to the attention of the international
community. All of these
are favorable to the movement for increased protection
136
of journalists' rights.

E. Freed!om of the Press and the Authority of the Government
The tension between the authority of the state and the demands for a
privileged position for journalists is the key to understanding the difficulty in
securing a protected status for journalists.
During the seventeenth and eighteenth centuries, when the press began to
appear in Europe and North America, the attitude of the state toward the press was
authoritarian. Practicing the profession of journalism was not a right, but a
privilege granted by the state. The press owed its existence to the state, and the
state insisted on unequivocal support from it to perpetuate state authority. The
press was an instrument to advance the state's interests. Views which were not
approved by the government or information which was not disclosed by it, were
considered irresponsible, even dangerous to print. Thus, domestic law provided
for an extensive system of press control with licensing, censorship, powers of
suspension
and forfeiture, without any regard for notions of fairness and due
137
process.

The advent of the enlightenment in eighteenth century Europe and the
continent of America brought with it a belief in reason and human progress, and a
questioning of tradition and authority. The new philosophy viewed men and
women as rational beings with inherent natural rights. This gave rise to the
libertarian justifications for free expression. The libertarian idea manifested itself
in the constitutional and/or statutory guarantees 138
of free speech and free press,
which is now found in all the liberal democracies.
However, the struggle between the authoritarian and the libertarian concept of
135. See Human Rights - Sixty Major Global Instruments: Introduced, Reprinted
and Indexed (Winston E. Langley ed., 1992).
136. For a bibliographical survey of the growing influence of INGOs in the U.N.,
see Lawrence Woods, Non-Governmental Organizations and the United Nations
System: Reflecting upon the Earth Summit Experience, 18 Int'l Stud. Notes 9 (1993).
137. Lahav, supra note 115, at 348-52. See also Fred Siebert, et al., Four Theories
of the Press 18-29 (1956); John Merrill, Global Journalism: A Survey of the World's
Mass Media 22-28 (1983).
138. Lahav, supra note 115, at 348-52; Siebert et al., supra note 137, at 18-29;
Merrill, supra note 137, at 22-28.
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the press is not merely of historical interest, as having taken place in the
eighteenth and nineteenth centuries in the Western democracies, ending in the
victory for the libertarian idea. Far from it, at present the authoritarian
conception of the press manifests itself, to a varying extent, in all the Western
democracies. Lahav, in concluding a comparative study of the press laws of the
United States, the United Kingdom, France, the Federal Republic of Germany,
Sweden, Israel, and Japan, writes that while these democracies progressed from an
authoritarian/instrumental conception to a liberal/constitutional conception of the
press, the instrumental conception did not disappear. What happened was a
transformation of this conception to conform to the demands of a liberal legal
order. Governments adjusted to the emerging reality by complying with the new
philosophy in form, not in substance. While the appearance of judicial
supervision and generalized uniform legislation was retained, the governments
to suppress the
either drafted laws which gave ample discretion to the executives
139
press or adroitly utilized the criminal law of seditious libel.
In the same vein, Couprie and Olsson, after a comparative study of the press
laws in nine countries (Algeria, Brazil, Canada, France, India, Sudan, Tanzania,
Yugoslavia, Zambia), conclude in the last paragraph of the book.
[F]reedom of information and the right to be informed, whether on a
national or international level, will still and always be limited by the
same old and everlasting principle of public order, which is and shall
remain the sole and exclusive right of all governments who will decide,
according to domestic circumstances, which information can be
distributed to the public and which held back. 14°
State formation and the consolidation of power in the hands of the ruler
preceded the liberal democratic restraints on the absolute power of the state. In
the history of humankind, the promotion of the rights of the individual has
always been a struggle to reduce or eliminate the restrictions placed on these by
the state. 14 1 Consequently, Turk and Joinet write:

A study of current problems involved in exercising the right to freedom
of opinion and expression

. . .

unavoidably raises the question of

restrictions on freedom of expression and information; that question can
be evaded only by a very naive reading of the international standards or
by taking the view that the promotion of freedoms - and hence the
promotion of freedom of opinion and expression - can be immediate,

139. Lahav, supra note 115, at 350-51.
140. Couprie and Olsson, supra note 115, at 121, 125-26, 189.
141. The philosophical justifications of state sovereignty can be found in the
works of Bodin, Hobbes, Rousseau, Hegel, and Austin. The protest against state
absolutism also has a long history in the works of Locke, J.S. Mill, Weber, Duguit,
Laski and others.
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total and absolute, whereas history teaches us that it always develops as
part of a process of democratization during which the limitations on it,
from pressure of opinion to institutional reform, grow less and less
restrictive. 142
I agree with Turk and Joinet that the task of a serious researcher on
contemporary problems of freedom of expression is not, as the U.S. observer
commenting on their Final Report would have it, to "focus on positive

statements of the rights it supported."' 14 3 Instead, the task is to develop and

safeguard standards of "admissible" restrictions on freedom of expression in a
democratic society.
The scope of this study is narrower than that of Turk and Joinet. It is not
concerned with the totality of the problems of freedom of expression confronting
the international community, but with the issue of a journalist's right to freedom
of expression.
The classical libertarian justification of free speech is that a democratic
society through the free competition of arguments in the "marketplace of ideas,"
selects the most adequate opinions. 144 Extending this economic analogy, it may
be seen that in modem day democratic society there is imperfect competition in
an imperfect marketplace of ideas. Both the competition and the market are
biased toward powerful people, among whom I count journalists, who have
access to information and access to communication media. Therefore, there is
always the possibility that what will get selected - not merely in the sense of
being disseminated by the information media, but in the sense of being the
privileged, or the dominant view - will not be the "most adequate opinion," but
the opinion of the most powerful. There is little that can be done to guard
against this possibility that will not place an undue burden on the principle of
freedom of information, except to provide legal provisions to safeguard certain
interests of the people which are necessary in a democratic society.
There are three divergent interests in the conflict: those of the press, of the
government, and of the people. Both the government and the press are strong
entities engaged in a power struggle. Both claim to represent the interests of the
people. The press, domestic or international, claims that it protects the rights of
the people by monitoring the performance of the government and by providing a
forum for the citizenry to voice their opinions. The government claims that as
representative of the people its duty is to see that the press, domestic or
international, does not harm the interest of the people by endangering national
security, public order, public morals, etc. The task, according to this article, is
to design a system of checks and balances to guard against abuses of power by
both the government and the press; namely, to constrain both the government and

142. The Right to Freedom of Opinion and Expression, Update of Preliminary
Report, supra note 39, at 3.
143. Summary Record of the 31st Meeting, supra note 47, at 16.
144. See Mehra, supra note 116, at 5-16.
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the press
in a system of restrictions on the power of the state to restrict the
145

press.

As a general rule, this study embraces the liberal international standard of
freedom of expression enshrined in the international human rights treaties. In
addition, it proposes that a restriction imposed by the government on a
journalist's freedom be deemed permissible if it meets all of the following
criteria: (a) the restriction is expressly established by domestic law; (b) the
restriction has in view one of the objectives expressly enumerated in all of the
four international human rights treaties or specifically enumerated in the
international human rights treaty to which the state is a signatory; and (c) the
restriction is necessaryin a democraticsociety.
The crucial criterion is that of democratic necessity. The criterion of
legitimacy is so broad that governments may easily abuse their power by
justifying unreasonable restrictions on journalists on grounds of national
security, public order, or public morals. But, if all the legitimate objectives of
restraining the press have to pass the test of democratic necessity, the interests of
the government, the journalists, and the public may be adequately served.
Among the international human rights instruments examined in Part V, the
criterion of democratic necessity, in addition to the criteria of legality and
legitimacy, is present only in the European Convention. There is also extensive
case law of the European Court on Article 10's right to freedom of expression in
general and on journalists' rights in particular. Thus, the process of testing
governmental restrictions on journalists by the criterion of democratic necessity
has already begun in that court. In the next section, I analyze the usefulness of
the criterion of "democratic necessity" in the context of permissible restrictions
on journalists' rights.

145. In enumerating the power of the press, the Hutchins Commission writes in

the 1940s:
The modern press itself is a new phenomenon. Its typical unit is the
great agency of mass communication. These agencies can facilitate
thought and discussion. They can stifle it. They can advance the
progress of civilization or they can thwart it. They can debase and
vulgarize mankind. They can endanger the peace of the world; they can
do so accidentally, in a fit of absence of mind. They can play up or down
the news and its significance, foster and feed emotions, create
complacent fictions and blind spots, misuse the great words, and uphold
empty slogans. Their scope and power are increasing every day as new
instruments can spread lies faster and farther than our forefathers
dreamed when they enshrined the freedom of the press in the First

Amendment to our Constitution.
Free and Responsible Press, supra note 117, at 3.
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VI. THE CRITERION OF DEMOCRATIC NECESSITY
"Democracy" is a popular, even venerated, term. The implication that power
in a democratic system of government is vested in the people has promoted
democracy as a legitimizing source for governments and has increased the
currency of the term. One rarely encounters an argument against democracy
today. One may criticize various aspects of a democratic system for various
reasons, one may doubt the existence of a "real" democratic society in the "true"
sense, but one is hardly prepared to profess to be antidemocratic.
An interesting study conducted more than forty-five years ago by UNESCO,
with the involvement of more than a hundred scholars from diverse countries,
concluded:
For the first time in the history of the world no doctrines are advanced as
antidemocratic. The accusation of antidemocratic action or attitude is
frequently directed against others, but practical politicians and political
theorists agree in stressing the democratic element in the institutions
they defend and the theories they advocate. This acceptance of
democracy as the highest form of political or social organization is the
sign of a basic agreement in the ultimate aims of modem social and
political institutions - an agreement that the participation of the
people and the interests of the people are essential elements in good
government and in the social relations which make good government
possible. 146

However, while democracy is almost universally accepted as the highest form
of political organization, various schools of thought, calling themselves
democratic, disagree over fundamental questions: about how public policies are
and should be made in a political system, and often about what the policies
should be. Defining "democracy," listing its characteristics, and the limitations
which are necessary in a democratic society is therefore inherently a difficult and
controversial task. During the last ten years, and especially after the end to the
Cold War, however, there has been a remarkable change in the status of
democracy. First, Western liberal democratic values, with their emphasis on
individual liberty, freedom of expression, parliamentary government, and
multiparty election, are becoming the universal norms of democracy. Second,
regimes throughout the world seem to realize now that to be accepted as part of
the international community, they have to adhere to certain criteria of democratic
governance. In the words of Thomas Franck:
Increasingly, governments recognize that their legitimacy depends on
meeting a normative expectation of the community of states. This
146. Democracy in a World of Tensions: A Symposium Prepared by UNESCO 52223 (Richard McKeon ed. 1951).
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recognition has led to the emergence of a community expectation: that
those who seek the validation of their empowerment patently govern
with the consent of the governed. Democracy, thus, is on the way to
becoming a global entitlement, one that increasingly will be promoted
and protected by collective international processes. 147
What are these various criteria of democratic governance? Certainly one of
them is the notion that any restriction imposed by national governments on
human rights should be deemed necessary in a democratic society. 148 How does
one decide which restrictions on human rights are necessary in a democratic
society and which are not? Prior to answering this question we may note that
historically, societies have evolved toward systems of governance which permit
more and more freedom to more and more sections of the populace. In other
words, with the passage of time, as societies become more and more democratic,
the range of permissible restrictions on human rights become smaller. 14 9 The
on
process of limiting and possibly eliminating the permissible restrictions 150
human rights is thus a dynamic one and is associated with democratic change.
What are the possible implications of this phenomenon? I suggest that the
implications are two-fold. First, any attempt to fix the range of permissible
restrictions on human rights which pass the test of democratic necessity will
eventually become out-of-date, conservative, and irrelevant as society progresses.
Second, the test of democratic necessity will have to take into consideration
different circumstances under which democracies function in different societies.
This is not to suggest that there cannot be a universal standard of democratic
necessity of permissible restrictions. Rather, the standards need be both universal
in general principles and flexible in specific applications to accommodate
exigencies of particular societies. My discussion of the Handyside Case before
the European Court of Human Rights, below, will illustrate the latter point.
I turn from a general discussion of limitations on human rights in a
democratic society to the particular concern - permissible restrictions on
journalists' rights in such a society. As noted earlier, in the works of the
European Court of Human Rights there is a body of case law which has examined
147. Thomas M. Franck, The Emerging Right to Democratic Governance, 86 Am.
J. Int'l L. 46 (1992).
148. This appears, inter alia, in the UDHR:
In the exercise of his rights and freedoms, everyone shall be subject
only to such limitations as are determined by law solely for the purpose
of securing due recognition and respect for the rights and freedoms of
others and of meeting the just requirements of morality, public order and
the general welfare in a democratic society.
UDHR, supra note 50, art. 29(2).
149. Final Report, supra note 40, 1 50.

150. Id.
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the role of the journalist in a democratic society and has ruled on the competing
claims of the press and the government. I will now analyze these cases to
identify the parameters of democratic necessity as viewed by the court in cases
concerning rights of journalists.
A. Article 10 of the European Convention on Human Rights
The first point to note is that in time of "war or other public emergency
threatening the life of the nation," the signatory states may derogate from their
obligations to uphold Article 10 provisions "to the extent strictly required by the
exigencies of the situation." 151 When availing itself of this right of derogation,
the party "shall keep the Secretary General of the Council of Europe
fully
152
informed of the measures which it has taken and the reasons thereof."
The right to seek information is not expressly recognized in the Convention.
This is in contrast to the UDHR, the ICCPR, and the American Convention
on
15 3
Human Rights, all of which recognize the right to seek information.
The exercise of the right to freedom of expression, however, is subject to
formalities, conditions, restrictions or penalties. These will not be deemed in
violation of the Convention if they meet all of the following criteria: (1) they are
prescribed by law, (2) have legitimate aims, and (3) are necessary in a democratic
society. 154 Legitimate aims include interests of national security; territorial
integrity or public safety; prevention of disorder or crime; protection of health or
morals; protection of the reputation or rights of others; prevention of the
disclosure of information received in confidence; and maintenance of the authority
and impartiality of the judiciary.
In studying the tussle between governmental authority and the rights of
journalists, it is the criterion of restrictions being "necessary in a democratic
society" that holds for us the most interest. It is easier for governments to
successfully argue that the limitations imposed on journalists are prescribed by
law and that these have legitimate aims, than it is to demonstrate that the
limitations fulfill the criterion of democratic necessity. In deciding on the last
criterion, the Court uses a concept which it has developed - the margin of
appreciation. What it means is that in respect to many matters, the Convention
leaves the contracting parties an area of discretion; that is, the Court accepts that
the state parties have a certain latitude in interpreting restrictions as necessary in a
democratic society. However, according to the Court, while the contracting states
have a certain margin of appreciation in assessing whether a "pressing social
need" exists to restrict freedom of expression in a given circumstance, the Court

151. European Convention, supra note 61, art. 15(1), 213 U.N.T.S. at 232.

152. Id., art. 15(3), 213 U.N.T.S. at 234.
153. See American Convention, supra note 61, art. 13(1), 9 IL.M. at 679; ICCPR,
supra note 51, art. 13, 999 U.N.T.S. at 178; UDHR, supra note 50, art. 10.
154. European Convention, supra note 61, art. 10, 213 U.N.T.S. at 230.

19941

InternationalProtection of Journalists

is empowered "to give the final ruling on whether a 'restriction' is reconcilable
with freedom of expression as protected by Article 10."155
Thus, we see that the application of the concept of margin of appreciation to
concrete situations gives rise to difficulty. This difficulty is accentuated by the
fact that in interpreting the Convention, the Court has sought "the interpretation
that is most appropriate in order to realise the aim and achieve the object of the
treaty, not that which would restrict to the greatest possible degree the
obligations undertaken by the Parties." 156 Consequently, the Court has adopted
the stance that where an article provides for limitations or qualifications of a
right, such restrictions are to be narrowly construed. This point was illustrated in
the Sunday Times (I) case of 1979 where the issue was whether an injunction
restraining publication of a newspaper report could be justified under Article 10(2)
as "necessary ...for maintaining the authority

. .

of the judiciary." 15 7 The

Court, by a narrow margin of 11-9, held that it was "faced not with a choice
between two conflicting principles, but with a principle of freedom of expression
158
that is subject to a number of exceptions which must be narrowly interpreted."
To the minority judges, on the other hand, although freedom of expression was
an important principle, the Court's task was to balance competing objectives.
The Court found that the controversial injunction was restricted in both its
subject matter and its duration, and concluded that as a commensurate response, it
met the requirements of the Convention. 159

B. Relevant Cases Before the European Court

So far eight cases which deal substantially with journalists' right to freedom
of expression have been decided by the Court. 160 These eight cases are: (1)
Schawbe v. Austria,16 1 (2) Castells v. Spain,162 (3) Sunday Times v. United
155. The Sunday Times v. United Kingdom (I), 217 Eur. Ct. H.R. (ser. A) I 50(c)
(1991).
156. Wemhoff, 7 Eur. Ct. H.R. (ser. A)(1968).
157. European Convention, supra note 61, art. 10, 213 U.N.T.S. at 230.
158. The Sunday Times v. United Kingdom (I), 30 Eur. Ct. H.R. (ser. A)(1979).
159. J.G. Merrills, The Development of International Law by the European Court
of Human Rights 70-72, 123-24 (1988).
160. This, to my understanding, is a comprehensive list of cases which raise the
issue of journalists' rights in a significant manner. However, there have been many
other cases, not directly involving journalists, which have claimed violation of
Article 10, an important case being Handyside v. United Kingdom, 24 Eur. Ct. H.R.
(ser. A)(1976).
161. Schawbe v. Austria, 242-B Eur. Ct. H.R. (ser. A)(1992). The facts of the case
may be summarized as follows:
In the context of a political quarrel at the local level between Karl Schwabe, the
Chair of a district section of the Young Austrian People's Party, and Wagner, the Head
of the Provincial Government and Chair of the Socialist Party in Carinthia, Schwabe
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Kingdom (II),163 (4) The Observer and Guardian v. U.nited Kingdom,16 4 (5)
resurrected, in a press statement, a case which was almost twenty years old and
concerned Fruhbauer, who was Wagner's deputy and a political friend, but in no way
directly involved in the quarrel. Fruhbauer considered that he had been defamed and
brought proceedings against Schwabe. He accused Schwabe of having committed
defamation (Article 111 of the Criminal Code) by stating the facts incorrectly and
giving the public a manifestly false opinion on them. He also accused Schwabe of
having infringed Article 113 of the Criminal Code, which imposes criminal liability
on anyone who accuses another person of having committed an offense in respect of
which the sentence has been served. The relevant Austrian court convicted Schwabe
and imposed a small fine. Schwabe alleged that his conviction by the Austrian court
breached article 10 of the European Convention.. The Commission (10 votes to 6) and
the Court (7 votes to 2) agreed [Summary based on the summary presented by Judge
Matscher of the Court in his dissenting opinion].
162. Castells v. Spain, 236 Eur. CL H.R. (ser. A)(1992). The facts of the case may
be summarized as follows:
Miguel Castells, a member of the Spanish parliament, in a magazine article drew up
a long list of murders and attacks carried out in the Basque region, and denounced the
impunity enjoyed by their perpetrators. He complained of the inaction of the
authorities, saw this as evidence of collusion with the guilty parties, and attributed
responsibility for these acts to the government and its supporters. The government
instituted criminal proceedings against Castells for insulting the government (Article
161 of the Criminal Code). As a consequence, the Supreme Court sentenced him to one
year and a day in prison. Castells alleged that his conviction by the Spanish court
breached article 10 of the European Convention. The Commission (9 votes to 3) and
the Court (unanimously) agreed.
163. The Sunday Times v. United Kingdom (I), 217 Eur. Ct. H.R. (ser. A)(1991).
The facts of the case may be summarized as follows:
The case arose out of interlocutory injunctions (a temporary restriction pending
the determination of the dispute at the substantive trial) imposed by the English courts
on the publication of details of the book Spycatcher, and information obtained from
its author, Peter Wright. Wright, a former member of the Security Service, alleged in
the book (a memoir) unlawful conduct by the Security Service. The applicant, The
Sunday Times, complained that the interlocutory injunction violated article 10 of the
European Convention. The Commission (unanimously) and the Court (unanimously)
agreed.
164. The Observer and Guardian v. United Kingdom, 216 Eur. Ct. H.R. (ser.
A)(1991). The facts of the case may be summarized as follows:
The case arose out of the same interlocutory injunctions imposed by the English
courts on the publication of details of the book Spycatcher which was discussed in the
The Sunday Times v. the U.K. (11) above. The Observerand The Guardian published
respectively on June 22 and 23, 1986, short articles giving details of some of the
contents of the manuscript of Spycatcher. The Attorney-General instituted
proceedings seeking permanent injunctions restraining them from making any further
publications of Spycatcher material. On July 11, 1986, the High Court of Justice of
England granted the injunction. This was upheld by the House of Lords on July 30,
1987. On October 13, 1988, the House of Lords reached the final decision on the
merits of the Attorney General's actions for breach of confidence. The applicants
complained that the interlocutory injunction violated article 10 of the European
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Oberschlick v. Austria,165 (6) Weber v. Switzerland,1 66 (7) Lingens v.
Austria,167 and (8) Sunday Times v. United Kingdom (1). 168 In all eight cases,
Convention. The Commission agreed (6 votes to 5) that there was a violation
between July 11, 1986, and July 30, 1987, and also agreed (unanimously) that there
was a violation between July 30, 1987, and October 13, 1988. The Court disagreed
(14 votes to 10) that there was a violation between July 11, 1986, and July 30, 1987,
but agreed (unanimously) that there was a violation between July 30, 1987, and
October 13, 1988.
165. Oberschlick v. Austria, 204 Eur. Ct. H.R. (ser. A)(1991). The facts of the
case may be summarized as follows:
During an election campaign, Grabher-Meyer, a politician, had made certain public
statements, reported in a television program, concerning foreigners' family
allowances and proposed that such persons should receive less favorable treatment
than Austrians. The applicant, Gerhard Oberschlick, a journalist, was of the opinion
that this proposal corresponded to the philosophy and the aims of Nazism. He
expressed this opinion by reproducing in Forum (a magazine) the text of a criminal
information - a kind of private criminal summons - which he and other persons had
laid against Grabher-Meyer. Grabher-Meyer brought a private prosecution for
defamation (Article 111 of the Criminal Code) against the applicant. In the Austrian
courts, the applicant was convicted of defamation and sentenced to a fine, or, in
default, imprisonment. Oberschlick alleged that article 10 right to freedom of
expression of the European Convention was violated. The Commission (19 votes to
2), and the Court (16 votes to 3) agreed.
166. Weber v. Switzerland, 177 Eur. Ct. H.R. (ser. A)(1990). The facts of the case
may be summarized as follows:
In 1980, Franz Weber, a Swiss journalist, lodged a complaint for defamation
against the author of a "reader's letter" which appeared in the newspaper L'Est vaudois.
While the related proceedings were pending, he held a press conference at which he
informed the public of the proceedings instituted. He also stated that the
investigating judge had ordered the production of the accounts of various associations
run by him, and that he had challenged the order and laid a complaint against the judge
in question. For having breached at the press conference the confidentiality of the
investigation in contravention of the Criminal Procedure of the Canton of Vaud, he
was fined SF 300. Weber claimed that the imposition of the fine was a violation of
article 10 of the European Convention. The Commission (unanimously) and the Court
(unanimously) agreed.
167. Lingens v. Austria, 103 Eur. Ct. H.R. (ser. A)(1986). The facts of the case
may be summarized as follows:
In 1975, Peter Lingens published in the Viennese magazine Profil two articles
strongly criticizing Bruno Kreisky, who was at that time the Federal Chancellor, for
his attitude toward a leader of a political party who had served during the Second World
War in an SS brigade, and for his attacks on Simon Wiesenthal, who had publicly
denounced the person concerned. Kriesky subsequently brought a private prosecution
against Lingens for defamation in the press. The Vienna Courts partially upheld the
complaint and fined Lingens ATS 15,000. Lingens claimed that the imposition of the
fine was a violation of article 10 of the European Convention. The Commission
(unanimously) and the Court (unanimously) agreed.
168. The Sunday Times v. United Kingdom (I), 30 Eur. Ct. H.R. (ser. A)(1979).
The facts of the case may be summarized as follows:
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the Court has found that the restrictions of the Article 10 right to freedom of
expression had satisfied two of the three criteria: they were duly prescribed by law

and they had legitimate aims. However, in each case, the Court decided that the
restrictions were not necessary in a democratic society. Consequently, the state
parties lost in each of the eight cases.

This apparent victory of journalists' right to freedom of expression over state
authority in these cases is significant. Nevertheless, two caveats are in order.
First, a national judicial system exists as an arm of state power, regardless of
how independent it is from the executive or the legislative branch, and thus is
likely to be sympathetic to state justifications of restrictions on the press. In
contrast, the European Court of Human Rights is established specifically to
protect human rights of the people residing in the signatory states, human rights
defined negatively as rights against the arbitrary power of the state. 169 Thus, the
European Court exists to ensure compliance to the European Convention on
Human Rights by the signatory states and therefore, by its very raison d'etre, is

prone to be sympathetic to journalists' rights vis-A-vis the state.
The second caveat is that while all eight cases brought before the Court ended

in victory for journalists' rights, there were a number of applications to the
Commission by journalists who claimed violation of Article 10 of the
Convention which the Commission declared inadmissible as "manifestly ill
founded." The Commission found that in each application the restrictions
imposed by the concerned governments satisfied the three criteria of legality,
170
legitimacy, and democratic necessity.
Between 1959 and 1962, several hundred children were born deformed in the U.K.,
allegedly because their mothers took thalidomide as a tranquilizer or sleeping pill
during pregnancy. Legal proceedings were subsequently instituted by many parents
against the maker and seller of thalidomide in the U.K., Distillers Company
(Biochemicals) Ltd. In 1972, the newspaper The Sunday Times published an article
entitled "Our Thalidomide Children: A Cause for National Shame," and announced its
intention of another follow-up article. Distillers made a formal complaint to the
Attorney-General claiming that the articles in question constituted or would constitute
contempt of court in view of the litigation still outstanding. The Attorney-General
applied for an injunction to restrain further publication on the topic which was upheld
by the U.K. Courts. The Sunday Times complained that the injunction was a violation
of article 10 of the European Convention. The Commission (8 votes to 5), and the
Court (11 votes to 9) agreed.
169. In the European Convention on Human Rights, "Human Rights" does not
connote the positive rights to food, clothing, shelter, etc. which each state is required
to provide to its citizenry. European Convention, supra note 61, 213 U.N.T.S. 221.
Instead, it has a negative connotation: that the state refrain from encroaching upon
individual civil and political liberties of freedom of expression, freedom of
association, etc. Id.
170. The following is a partial list of such applications: Application No.
11854/85, Phillip Clavel v. Switzerland; Application No. 10243/83, Times
Newspaper Ltd., Thomas, Gills, Knightly and Potter v. the U.K.; Application No.
10039/82, Leigh, Guardian Newspaper Ltd., The Observer Ltd. v. the U.K.;
Application No. 10343/83, Z. v. Switzerland; Application No. 15404/89, Purcel et al.
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C. Analysis of the Case Law of the European Court
Freedom of expression as one of the comer-stones of democracy was
recognized by the Court in the Handyside Case 171 where it said:
The Court's supervisory functions oblige it to pay the utmost attention
to the principles characterising a "democratic society". Freedom of
expression constitutes one of the essential foundations of such a society,
one of the basic conditions for its progress and for the development of
every man. Subject to paragraph 2 of Article 10, it is applicable not
only to "information" or "ideas" that are favourably received or regarded
as inoffensive or as a matter of indifference, but also to those that
offend, shock or disturb the State or any sector of the population. Such
are the demands of that pluralism, tolerance and broadmindedness
without which there is no "democratic society". This means, amongst
other things, that every "formality", "condition", "restriction" or
"penalty" imposed in this sphere must be proportionate to the legitimate
aim pursued.
The Handyside Case concerned a publication entitled The Little Red
Schoolbook. Written as a reference book for schoolchildren, it dealt with
education and teaching in general; about one-tenth of it was about sexual matters.
The book was banned in England, the relevant Court having held that the book
was obscene in that, viewed in its entirety, it tended to deprave and corrupt a
substantial proportion of the targeted readers. Furthermore, according to that
domestic court, on balance, and despite many valuable features of the book, the
statutory defense that publication would be justified as being for the public good
had not been established by the publisher, Handyside. In his application to the
European Court, Handyside claimed that his rights under Article 10 had been
violated. According to the Court, however, in view of the State's margin of
appreciation, the interference with his freedom of expression could be justified
under Article 10(2) as being "prescribed by law and ...necessary in a democratic
society... for the protection of morals."
In reaching the judgment, the Court noted in the first instance that the task
of securing the rights and freedoms which the convention enshrines falls upon the
contracting states; which is to say that the system of protection established by
the convention is subsidiary to the national systems safeguarding human
rights. 17 2 This observation led the Court to state that "it is for the national
authorities to make the initial assessment of the reality of the pressing social

v. Ireland; Application No. 16617/90, Wachtmeester v. the Netherlands; Application
No. 13366/87, Atkinson, Crook, The Independent v. the U.K.; and Application No.

14869/89, Reeve v. the Netherlands.
171. Handyside, 24 Eur. Ct. H.R. (ser. A) 49 (1976).
172. Id. 1 48.
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need implied by the notion of 'necessity' in this context. 1 73 In this case,
national assessment was particularly important because it is impossible to find in
the domestic law of the various contracting states a uniform European conception
of morals. The view taken by their respective laws of the requirements of morals
changes from time to time and from place to place in an era characterized by a
swift and far-reaching evolution of notions on the topic. Consequently, according
to the Court, because
of their direct and continuous contact with the vital forces of their
countries, State authorities are in principle in a better position than the
international judge to give an opinion on the exact content of these
requirements as well as on the "necessity" of a "restriction" or "penalty"
intended to meet them. 174
Nevertheless, the Court made it clear that the domestic margin of
appreciation is not unlimited but subject to the supervision of the Court. Such
supervision covers not only the basic legislation but also the decision applying
it, even one given by an independent court. 175 In exercising that power, it stated
that the Court must recognize the vital importance of freedom of expression and
the duties and responsibilities of those who sought to exercise that freedom.
Regarding the "necessity" of the interference, the Court did not attach much
relevance to the fact that in other parts of the United Kingdom and elsewhere in
Europe the book had not been banned by the authorities. 176 The Court reasoned
that the contracting states have each approached the problem in light of the
situation as it existed in their respective countries; they have considered the
different prevailing views regarding the demands of the protection of morals in a

173. Id.
174. Id.
175. In Oberschlick, which also dealt with the freedom of expression issue, the
Court, in reference to the principles laid down in the Convention and in its case law,
observed:
What are at stake are the limits of acceptable criticism in the context of
public debate on a political question of general interest. In such cases
the Court has to satisfy itself that the national authorities did apply
standards which were in conformity with these principles and,
moreover, that in doing so they based themselves on an acceptable
assessment of the relevant facts.
204 Eur. Ct. H.R. (ser. A) 1 60 (1991).
176. The book had first been published in Denmark in 1969 and subsequently, after
translations and with adaptations, in Belgium, Finland, France, the Federal Republic
of Germany, Greece, Iceland, Italy, The Netherlands, Norway, Sweden and Switzerland
as well as in several non-European countries. Handyside, 24 Eur. Ct. H.R. (ser. A) I 11
(1976).
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democratic society. The fact that most of them allowed the book to be distributed
does not mean that the contrary decision of the English court was a breach of
Article 10.177 Thus, the Court clearly "felt that in the absence of a 'uniform
European conception of morals' only a limited review of national decision17 8
making was appropriate.'
It should be noted that the scope of the domestic power of appreciation is not
identical as regards to each of the legitimate aims listed in Article 10 (2). This
point was brought out in the first of the two the Sunday Times cases, both of
which raised the question: "Was the interference 'necessary in a democratic
society' for maintaining the authority of the judiciary?" The complaint in Sunday
Times (I) concerned the prohibition imposed by the English courts to publish
during a given time an article about the so-called "thalidomide children." These
children were born with serious physical deformities as a result of the use of the
sedative thalidomide by their mothers during pregnancy. The prohibition was
imposed because at that time various proceedings against the manufacturer of
thalidomide were pending, and the publication might lead to a "contempt of
court."
In this case the Court held that while there are different notions of morality
in the different contracting parties, "precisely the same cannot be said of the far
more objective notion of the 'authority' of the judiciary. The domestic law and
practice of the contracting states reveal a fairly substantial measure of common
ground in this area . . . . Accordingly, here a more extensive 79European
supervision corresponds to a less discretionary power of appreciation."1
In its judgment, the Court, after reiterating its remarks on freedom of the
press in the Handyside Case,said:
There is general recognition of the fact that the courts cannot operate in
a vacuum. Whilst they are the forum for the settlement of disputes, this
does not mean that there can be no prior discussion of disputes
elsewhere, be it in specialized journals, in the general press or amongst

177. Id. 1 57.
178. But is it not up to the Court to develop such a "European conception" in its
case-law because the term "morals" is repeatedly mentioned in the Convention?
Merrills answers in the negative:
The Court's function is not to decree uniformity wherever there are
national differences, but to ensure that fundamental values are respected.
Whether State actions exceed the permissible limits is, of course, a
matter for decision. But the Court cannot pretend that a certain standard
exists before there is any evidence and so on a matter where there are
clear differences of view there must be room for a significant margin of
appreciation.
Merrills, supra note 159, at 146-47.
179. The Sunday Times (I), 30 Eur. Ct. H.R. (ser. A) 63 (1979).
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the public at large. Furthermore, whilst the mass media must not
overstep the bounds imposed in the interests of the proper
administration of justice, it is incumbent on them to impart information
and ideas concerning matters that come before the courts just as in other
areas of public interest. Not only do the media have the task of
imparting such information and ideas: the public also has a right to
receive them. 18 0
In Lingens, the issue was press criticism of the conduct of politicians. The
case concerned criminal proceedings instigated by the former Austrian Chancellor,
Kreisky, in which the journalist, Lingens, was convicted of public defamation
and ordered to pay a fine. How far could the authorities in the contracting parties
go in restricting the press for the protection of the reputation of others?
According to the Court:
Whilst the press must not overstep the bounds set, inter alia, for the
'protection of the reputation of others', it is nevertheless incumbent on
it to impart information and ideas on political issues just as on those in
other areas of public interest .... In this connection, the Court cannot
accept the opinion ...

to the effect that the task of the press was to

impart information, the interpretation of which had to be left primarily
to the reader. 18 1
The Austrian courts had found Lingens guilty of defamation because he could
not prove that his interpretation of Kriesky's behavior was the true or correct
interpretation to the exclusion of others. In criticizing this view, the Court said
that "a careful distinction needs to be made between facts and value-judgments.
The existence of facts can be demonstrated, whereas the truth of value-judgments
is not susceptible of proof." 182 Consequently, the requirement in the Austrian
Criminal Code, art. 111(3), that journalists prove the truth of their statements (in
cases of value-judgments) "is impossible of fulfillment and it infringes freedom
of opinion itself .... ,,183 In criticizing the penalty imposed on the author, the
Court furthermore said that such a sentence is "likely to deter journalists from
contributing to public discussion of issues affecting the life of the community.
By the same token, a sanction such as this is liable to hamper the press in
performing its task as purveyor of information and public watchdog." 184 Since,
according to the court, freedom of the press "affords the public one of the best
means of discovering and forming an opinion of the ideas and attitudes of
political leaders," and "freedom of political debate is at the very core of the

180.
181.
182.
183.
184.

Id. 1 65.
Lingens, 103 Eur. Ct. H.R. (ser. A) 1 41 (1986).
Id. 1 46.
id.
Id. 44.
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concept of a democratic society[:]"

185

The limits of acceptable criticism are accordingly wider as regards a
politician as such than as regards a private individual. Unlike the latter,
the former inevitably and knowingly lays himself open to close scrutiny
of his every word and deed by both journalists and the public at large,
and he must consequently display a greater degree of tolerance. No
doubt Article 10 para 2 enables the reputation of others - that is to
say, of all individuals - to be protected, and this protection extends to
politicians too, even when they are not acting in their private capacity;
but in such cases the requirements of such protection have to be weighed
186
in relation to the interests of open discussion of political issues.

Sunday Times (II) raised the issue of pre-publication censorship and is thus
important. The case arose out of interlocutory injunctions 187 imposed by the
English courts on the publication of details of the book Spycatcher and
information obtained from its author, Peter Wright. Wright, a former member of
the Security Service, alleged in the book (a memoir) unlawful conduct by the
Security Service. The applicant, the Sunday Times, complained that the
injunction violated Article 10 of the European Convention. The Court agreed.
The U.K. government had contended that the restrictions were necessary for
maintaining the authority of the judiciary and for protecting the interests of
national security. In reaching the judgment, the Court reiterated its view that its
task is not "limited to ascertaining whether the respondent state exercised its
discretion reasonably, carefully and in good faith." Instead, the Court is to look
at the interference complained of in the light of the case as a whole and determine
whether it was "proportionate to the legitimate aim pursued," and whether the
reasons adduced by the national authorities to justify it are "relevant and
sufficient." 188 The Court also enunciated the important principle that although
Article 10 does not prohibit the imposition of prior restraints on publication,
"the dangers inherent in prior restraints are such that they call for the most careful
scrutiny on the part of the Court. News is a perishable commodity, and to delay
even for a short period, may well deprive it of all values and
its publication,
189
interest."

In Castells, the issue was a politician's right to accuse the government (in
the press) of grave misdoings without furnishing proof of the allegations. The
case arose out of the Spanish Supreme Court decision sentencing Castells, a
member of the Spanish parliament, to imprisonment for insulting the
185. Id. [42.
186. Id.
187. An interlocutory injunction is a temporary restriction pending the
determination of the dispute at the substantive trial.
188. The Sunday Times (I), 217 Eur. Ct. H.R. (ser. A)

189. Id. 1 51.

50 (1991).
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government. In a magazine article, he had attributed responsibility for many
murders and other attacks carried out in the Basque region to the government and
its supporters. Castells alleged that his conviction by the Spanish court breached
article 10 of the European Court. The issue before the Court was whether the
restrictions imposed on him were necessary in a democratic society for the
"prevention of disorder" and the "protection of the reputation... of others"
within the meaning of Article 10 (2). In deciding in the negative, the Court said:
The limits of permissible criticism are wider with regard to the
Government than in relation to a private citizen, or even a politician. In
a democratic system the actions or omissions of the Government must
be subject to the close scrutiny not only of the legislative and judicial
authorities but also of the press and public opinion. Furthermore, the
dominant position which the Government occupies makes it necessary
for it to display restraint in resorting to criminal proceedings,
particularly where other means are available for replying to the
unjustified attacks and criticisms of its adversaries or the media. 190
The preceding examination reveals that the European Court of Human Rights
has already established important principles on freedom of expression issues. In
the next section, I will consider the relevance of this body of case law beyond the
European context.
VIII. CONCLUSIONS AND RECOMMENDATIONS
In Western Europe, journalists are very rarely physically harmed and enjoy
the relative luxury of protection of their right to professional participation. It is
therefore ironic that this region has an extensive and effective system of
protection for journalists through the mechanism of the European system of
protection of human rights, while regions of the world in which abuse of
journalists is pervasive - South East Asia, Central Africa, and the Middle East,
to name a few - have no effective system of protection of human rights which
may be able to extend some protection to journalists.
Under the Inter-American system of protection of human rights, only one
case191 dealing with the rights of journalists has been brought before the Inter-

190. Castells, 236 Eur. Ct. H.R. (ser. A) 46 (1992).
191. Inter-Am. Court H.R. 86,.OC-5/85, ser.A no. 5 (1985), at 127. In Costa
Rica, until 1985, every journalist had to be a member of The Association of
Journalists of Costa Rica. Membership was restricted, with few exceptions, to holders
of a Licentiate or a Bachelor degree in Journalism only from the University of Costa
Rica, or from "comparable universities or institutions abroad". The Government of
Costa Rica requested an advisory opinion of the Court asking whether this compulsory
licensing was compatible with the right to freedom of expression enshrined in Article
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American Court. However, the Inter-American Commission has considered a
large number of cases implicating freedom of expression in various contexts
under the normative regime of Article 13 of the American Convention on Human
Rights. The Commission has also assessed compliance with the right to free
expression in its reports on the situation of human rights in member countries
and has included observations on the status of the right to free expression in its
annual reports. 192
Testing governmental restrictions on journalists by the criterion of
democratic necessity by an "international" approach is very difficult; which is to
say, the immediate prospect of enhanced international protection for journalists is
dim. In the human rights instrument at the global level analogous to the
European Convention - the ICCPR - the freedom of expression article does
not include the criterion of democratic necessity, nor are there effective
mechanisms for the implementation of the human rights provisions
corresponding to the European Commission and Court of Human Rights.

To recapitulate, from the discussion of the cases before the European Court
of Human Rights dealing with freedom of expression issues, the following
principles can be deduced:
(1) Freedom of expression is applicable not only to "information" or "ideas"
or as a matter of indifference,
that are favorably received or regarded as inoffensive
193
but also to those that offend, shock, or disturb.
(2) The principle of freedom of expression "protects not only the substance
13 of the American Convention on Human Rights. In ruling, unanimously, in the
negative, the Court said:
[F]reedom and independence of journalists is an asset that must be
protected and guaranteed. In the terms of the Convention, however, the
restrictions authorized on freedom of expression must be "necessary to
ensure" certain legitimate goals, that is to say, it is not enough that the
restriction be useful to achieve a goal, that is, that it can be achieved
through it. Rather, it must be necessary, which means that it must be
shown that it cannot reasonably be achieved through a means less
restrictive of a right protected by the Convention. In this sense, the
compulsory licensing of journalists does not comply with the
requirements of Article 13(2) of the Convention because the
establishment of a law that protects the freedom and independence of
anyone who practices journalism is perfectly conceivable without the
necessity of restricting that practice only to a limited group of the
community.
Id.
192. See Annual Report of the Inter-American Commission on Human Rights
1990-91, OEA/Ser.L./V/ii.79, doc. 12 rev.l. (1991).
193. The Sunday Times (II), 217 Eur. Ct. H.R. (ser. A) 1[ 51 (1991). 'See also
Lingens, 103 Eur. Ct. J.R. (ser. A) 1 41 (1986); Oberschlick, 204 Eur. Ct. H.R. (ser.
A) 1 57 (1991); Castells, 236 Eur. Ct. H.R. (ser. A) 42 (1992); The Observer &
Guardian,216 Eur. Ct. H.R. (ser. A) 1 59 (1991).
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of the ideas
and information expressed, but also the form in which they are
' 194
conveyed.

(3) Not only does the press have the task of imparting information and
195 ideas
on matters of public interest, the public also has a right to receive them.
(4) News, almost by definition, needs to be new and relevant; often requiring
extreme urgency in transmission. Thus, while the principle of freedom of
expression does not prohibit the imposition of prior restraints on publication,
the
196
dangers inherent in such restraints call for the most careful scrutiny.
(5) The argument that the task of the press is to impart information, the
interpretation of which has to be left primarily to the reader, is unacceptable. In
other words, a journalist has the right not only to inform but also to interpret. 197
(6) A journalist does not have to prove the truth of his or her allegations, if
the allegations consist of value judgments as to facts. Value judgments are
subjective, these cannot be objectively judged as "true" or "false." Hence, the
requirement that a journalist prove the truth of his or her value judgment198is
impossible of fulfillment and is itself an infringement of freedom of opinion.
(7) While the courts of law in the signatory states are the fora for the
settlement of legal disputes, this does not mean that there can be no prior
discussion of disputes in the general press. In a democratic society, it is the
responsibility of the press to impart information and ideas concerning matters
that come before the courts just as in other areas of public interest. 199
(8) If a person wishes to avoid criticisms of his or her actions by the press,
then that person should not become a politician. The limits of acceptable
criticism are wider as regards a politician than as regards a non-politician.
Persons choosing to become politicians knowingly lay themselves open to close
scrutiny of their every word and deed by both journalists and
the public at large
2°°
and must consequently display a greater degree of tolerance.
(9) The limits of permissible criticism are wider with regard to the
government than in relation to a private citizen or even a politician. "In a
democratic society the actions or omissions of the government must be subject to
the close examination not only of the legislative and judicial authorities but also

194. Oberschlick, 204 Eur. Ct. H.R. (ser. A) 57 (1991).
195. Lingens, 103 Eur. Ct. H.R. (ser. A) 41 (1986). See also The Sunday Times
(I), 30 Eur. Ct. H.R. (ser. A) 65 (1979); TheSunday Times (II), 217 Eur. Ct. H.R. (ser.
A) 1 50 (1991); The Observer & Guardian,216 Eur. Ct. H.R. (ser. A) 59 (1991).
196. Lingens, 103 Eur. Ct. H.R. (ser. A) 1 41 (1986). See alsoThe Sunday Times
(II), 217 Eur. Ct. H.R. (ser. A) 51 (1991); The Observer & Guardian, 216 Eur. Ct.
H.R. (ser. A) 60 (1991).
197. Lingens, 103 Eur. Ct. H.R. (ser. A) 41 (1986).
198. Oberschlick, 204 Eur. Ct. H.R. (ser. A) 63 (1991). See also Lingens, 103
Eur. Ct. H.R. (ser. A) 1 44 (1986); Schawbe, 242-B Eur. Ct. H.R. (ser. A) 34 (1992).
199. The Sunday Times (1), 30 Eur. Ct. H.R. (ser. A) 1 65 (1979).
200. Lingens, 103 Eur. Ct. H.R. (ser. A) 42 (1986). See also Oberschlick, 204
Eur. Ct. H.R. (ser. A) 59 (1991).
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of the press and public opinion."
The possibility of establishing an internationally enforceable regime of
human rights in the foreseeable future is indeed remote. At the same time, the
establishment of such a regime is ultimately the best guarantee of protection of
journalists, because comprehensive global protection of journalists requires that
the human rights of the general populace be secured under an international
regime. Within this universal regime, special rights and responsibilities of
journalists in a democratic society can be accommodated, building upon the
works of the European system of protection of human rights. In the case law of
the European Court and in the opinions of the European Commission there is a
considerable body of scholarship on which a new international system of
protection of journalists can draw.

201. Castells, 236 Eur. Ct. H.R. (ser. A) 1 46 (1992).

