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I. INTRODUCTION
The federal legislatures of both the Federal Republic of Germany and
the United States have extended considerably their workplace protections
and accommodations for handicapped persons in recent years. In 1986, the
German parliament or "Bundestag" approved a major amendment to its
existing comprehensive law affecting the disabled, the
Schwerbehindertengesetz.1 On July 26, 1990, the United States Congress
passed the Americans with Disabilities Act (ADA). 2
The underlying goals of both laws are essentially the same: to
eliminate employment discrimination and prejudices against the disabled
and to promote their occupational opportunities. However, the basic
approaches, the manners of determining which persons are to be protected
under the laws, and the enforcement mechanisms are decidedly distinctive.
This Article first will explain the major provisions of each statute, in
particular those relating to purpose(s); covered employers; persons
protected; prohibited acts and requirements of an employer; 3 and the
rights, remedies and penalties for non-compliance and enforcement
procedures. A commentary on the histories that influenced and motivated
* Carol D. Rasnic, J.D. is an Associate Professor of Labor and Employment
Law at the Virginia Commonwealth University. The author is most grateful to
Dr. Walter S. Griggs, Jr. and Dr. Roland Weistroffer, both of the Virginia
Commonwealth University, for their invaluable assistance in editing.
1. Erstes Gesetz zur Anderung des Schwerbehindertengesetzes [Schwerbehindertengesetz or SchwbG], 1989 Bundesgesetzblatt, [BGB1.] I 1110, and
Gesetz zur Sicherung der Eingliederung Schwerbehinderter in Arbeit, Beruf und
Gesellschaft [Schwerbehindertengesetz or SchwbG], 1986 BGB1. I 1421, ber.
5.1550.
2. Americans with Disabilities Act of 1990, Pub. L. No. 101-336, 104
Stat. 327 (codified as amended in 29 U.S.C. § 706, 42 U.S.C. §§ 1210112213, 47 U.S.C. §§ 152, 221, 225, 661 (1990) [hereinafter ADA]. The
House of Representatives passed the ADA on July 12, 1990. The Senate
passed the ADA the following day. The President signed the bill into law on
July 26, 1990. Title I, the provisions covering employment, generally
became effective two years after the date of enactment, or July 26, 1992.
Henry H. Perritt, Jr., Americans with Disabilities Handbook 22 (2d ed. 1991).
3. Since the ADA is basically a law prohibiting employment discrimination and the Schwerbehindertengesetz is essentially an affirmative action
mandate, the terminology will vary accordingly.
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the lawmakers in each country will follow. The final section assesses the
efficacies of the two systems in dealing with the problems of the disabled
and analyzes those provisions of the Schwerbehindertengesetz with
counterparts in the ADA in an attempt to determine which effort is the
more practical and effective.
A. Basic Provisions of the Laws
The United States is a common law country which relies significantly
upon judicial interpretations of its statutes. In contrast, Germany is a
civil law country4 in which the main source of law is its body of
5
statutes.
This observation about the common law and civil law systems,
however, is somewhat oversimplified and, therefore, perhaps misleading.
The true distinction is the ideology as to the function of a code in the civil
law system. 6 The statute in a common law system is not intended to
present a complete framework of reference for a given type of conflict, and
it is not presumed expressly to contain the basis for deciding a case. 7 The
civil law statute, on the other hand, is viewed as complete and allencompassing, incorporating the concept of the judge as a mere
functionary civil servant with no inherent law-making powers. 8 For
example, legislation in the civil law system is to be lucid, complete, and
coherent, with the process of interpretation automatic and "judge-proof," 9
leaving little room, if any, for judicial leeway. The Germany body of
statutes, in particular, is a historical product of the development of
Germany's people, including many precepts earlier received from Roman
law. 10
The German reliance on codes diminishes the relevance of case lawl1
4. Germany's governmental system is a democratic and parliamentary federal government based on the rule of law and principle of welfare improvement. See Manfred Weiss, Federal Republic of Germany, reprinted in 5
International Encyclopedia for Labour Law and Industrial Relations 141 (Roger
Blanpain ed., 1986).
5. See 3 Modern Legal Systems Cyclopedia § 1.3(13) (Kenneth Robert
Redden ed., 1990).
6. John H. Merryman, The Civil Law Tradition 30-31 (2d ed. 1985).
7. Id. at 32.

8. Id. at 33, 35.
9. Id. at 48.
10. Id. at 30-31. For example, the Blirgerliches Gesetzbuch, the voluninous private law statutes, is of Roman origin. See Dr. Otto Palandt, Becek'sche

7 Kurz Kommentare 20 (50th'ed. 1991)
11. 3 Modern Legal Systems Cyclopedia, supra note 5, at § 1.6(A).
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so that the Schwerbehindertengesetzitself contains the general mandates
without deference to judicial construction; whereas interpretation of the
ADA relies more on judicial construction.
This emphasis on legislation in Germany is illustrated cogently by
comparing the length of the 1986 Schwerbehindertengesetzwith that of
the 1990 ADA. The portion of the ADA relating to employment contains
only ten sections, 12 covering approximately nine pages. In contrast, the
Schwerbehindertengeselzis comprised of seventy-two sections,
covering
forty-five pages, all but eight of which relate to employment. 13

B. The Americans with Disabilities Act

1LPurpose
The Americans with Disabilities Act (ADA) has been designated the
"most comprehensive piece of civil rights legislation ever enacted, and the
most important piece of civil rights legislation since the 1964 Civil
14
Rights Act."
Congress' stated purpose is:
(1) to provide a clear and comprehensive national mandate for
the elimination of discrimination against individuals with
disabilities;
(2) to provide clear, strong, consistent, enforceable standards
addressing discrimination against individuals with disabilities;
(3) to ensure that the Federal Government plays a central role in
enforcing the standards established in this Act on behalf of
individuals with disabilities; and
(4) to invoke the sweep of congressional authority, including
the power to enforce the fourteenth amendment and to regulate
commerce, in order to address the major areas of discrimination
faced day-to-day by people with disabilities. 15

12. See ADA §§ 1 and 2 relating to the entire Act, and Title rs eight sections relating only to employment.
13. Title 11, Elfter Abschnitt, of the Schwerbehindertengesetz, containing
sections 59-67, pertains to rights of disabled persons with respect to public
transportation. See infra notes 298, 299-300 and accoinpanying text.
14. Arlene Mayerson, The Americans with DisabilitiesAct--An Historic
Overview, 7 Lab. Law. 1 (1991). The author did not qualify her opinion as referring only to Congressional activity, but it is assumed that this was her
frame of reference.

. 15. ADA § 2(b).
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The constitutional authority, as expressed in the purpose clause, is
two-fold: the Commerce Clause, which empowers the federal legislature
to regulate interstate commerce, 16 and the Fourteenth Amendment, which
assures all persons within the jurisdiction of the United States equal
17
protection of the laws.
The ADA was intended to supplement, not to supplant, the
Rehabilitation Act of 1973.18 The ADA charges the enforcing agencies
of both statutes to "develop procedures to ensure that administrative
complaints filed under [the ADA] and under the Rehabilitation Act of
1973 are dealt with in a manner that avoids duplication of efforts and
prevents imposition of inconsistent or conflicting standards for the same
requirements .. ..,19 The Rehabilitation Act affects government
contractors 20 and private entities that are the beneficiaries of federal
financial aid. 2 1 The ADA adopts the fundamental concepts of the
Rehabilitation Act in designating who shall be covered and incorporates
the same basic nondiscrimination principles of sections 503 and 504 of
the Rehabilitation Act. Indeed, the ADA's language employing the
concepts of "reasonable accommodation" 22 and "undue hardship" 23 was
lifted verbatim from section 504 of the Rehabilitation Act.2 4 Title I of
the ADA extends to private employers the same proscriptions against
employment discrimination that the Rehabilitation Act applies to
recipients of federal assistance.25
The remedies available under the ADA 2 6 are those same remedies
27
contained in portions of Title VII of the 1964 Civil Rights Act.
Because of the additional breadth of those remedies affected by the 1991
amendments to Title VII, 2 8 the incorporating language is particularly
16. U.S. Const. art I, § 8, el. 3.
17. U.S. Const. amend. XIV.
18. Pub. L. No. 93-112, 87 Stat. 355.
19. ADA § 107(b).
20. Id. Section 503(a) requires all federal contractors having federal
contracts in excess of $2,500 to take affirmative action to employ the
handicapped.
21. Id.§ 504. Section 504 of the Rehabilitation Act is much broader than
Section 503 in both scope and application. Section 504 prohibits discrimination against an "otherwise qualified person" solely by reason of his handicap.
Section 503 applies to all recipients of federal aid without regard to the
amount.
22. ADA § 101(9).
23. Id. § 101(10).
24. See 28 C.F.R. § 41.53 (1978).
25. Id.
26. ADA § 107(a).
27. Civil Rights Act of 1964, 42 U.S.C. § 2000e (1964).
28. Civil Rights Act of 1991, 42 U.S.C. § 1981 (1991).
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encompassing.
2. Covered Employers
The statute contains five Titles, Title I being the one applicable to
employment. As of July 26, 1992, the ADA applies to all employers
with twenty-five or more employees for each working day in each of at
least twenty weeks in the current or preceding calendar year. 2 9 Smaller
businesses were granted a two-year grace period prior to coverage, because
as of July 26, 1994, the law will be applicable to those with fifteen or
more employees. 3 0
The ADA expresses three exemptions: (1) the United States and
corporations owned entirely by the federal government,3 1 (2) Indian
33
tribes,3 2 and (3) bona fide private membership clubs.
The ADA, then, essentially affects those same employers who are
subject to Title VII. The lawmakers' intent was to provide a uniform
federal statute protecting all persons with disabilities from discrimination
34
in general, not limiting its reach to institutions receiving federal funds.
Prior to its passage, the restricted coverage of the Rehabilitation Act
resulted in permissible discrimination against handicapped persons by the
majority of private employers. 3 5
3. Protected Persons
36
Title I of the ADA protects "qualified individuals with a disability."
"Disability" is defined in the Act in identical fashion as is "person with a
handicap" under the Rehabilitation Act. 3 7 The three-prong definition of
the term "disability" includes a person meeting any one of these criteria:

(A) A physical or mental impairment that substantially limits
29. ADA § 101(5)(A).
30. Id.
31. Id. § 101(5)(B).
32. Id.
33. Id. Title VII also exempts private membership clubs. See 42 U.S.C. §

3607(A) (1988).

34. Chai R. Feldblum, The Americans with DisabilitiesAct Definition of
Disability,7 Lab. Law. 11 (1991).
35. See Bonnie P. Tucker, Section 504 of the RehabilitationAct after Ten
Years of Enforcement: the Past and the Future, 1989 U. Ill. L. Rev. 845, 850
(1989).

36. ADA § 101(8).
37. 29 U.S.C. § 706(8)(D) (Supp. 1990).
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one or more of the major life activities of such individual;
(B) A record of such an impairment; or
38
(C) Being regarded as having such an impairment.
The difference between the definitions in the Rehabilitation Act and
the ADA lies only in the terminology used. Because persons the law is
designed to cover and their advocates have often expressed a preference for
the word "disabled" rather than "handicapped," Congress deferred to that
position in the ADA.3 9
The first prong refers to one who has a "physical or mental
impairment which substantially limits one or more major life activities."
The Health, Education and Welfare (HEW) regulations accompanying the
Rehabilitation Act clarified this standard as including "caring for one's
self, performing manual tasks, walking, seeing, hearing, speaking,
breathing, 0learning, working and participating in community
4
activities."
The Rehabilitation Act regulations and court interpretations of that
law's definition are relevant because of the verbatim language used in the
ADA. The sole distinction in the terminology is the ADA's use of the
word "disability" rather than the Rehabilitation Act's use of "handicap."
This difference is immaterial in projecting the courts' positions on who
41
will be protected under the ADA.
Regulations, however, have not amplified what is in fact tantamount
to a "substantial limitation." 4 2 Thus, the courts have had much
constructive leeway in this regard, and judicial perceptions.of what is such
a "substantial limitation" have not been consistent.
One such court, a federal district court in Hawaii, articulated a formula
for ascertaining whether or not a limitation is "substantial" so as to afford
protection to the person with the limitation. In E.E. Black, Ltd. v.
Marshall,4 3 an employer rejected the plaintiffs application for the
position of carpenter's assistant when x-rays showed he had a back
abnormality which was latent and asymptomatic. 4 4 The examining
physician advised the contractor-employer that the applicant constituted a
poor risk for the performance of heavy labor, even though there was no
indication that any impairment in his abilities to perform the duties of the
38. ADA § 3(2).
39. Feldblum, supra note 34, at 12.
40. H.R. Rep. No. 485, 101st Cong., 2d Sess., pt. 2, at 52 (1990)
reprinted in 1990 U.S.C.C.A.N. 334.
41. See Feldblum, supra note 34, at 12.

42. See James M. Zappa, The Americans with DisabilitiesAct of 1990:
Improving JudicialDeterminations of Whether an Individual is 'Substantially
Limited', 75 Minn. L. Rev. 1303, 1313 (1991).
43. 497 F. Supp. 1088 (D. Haw. 1980).
44. Id. at 1091.
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job would actually result.45
The court in Black found the applicant to be within the purview of
Congress' meaning of the concept of "substantially limited;" the "major
4 6 The
life activity" in which he was so limited was that of working.
court assumed a middle-ground stance between the strict requirement that
the plaintiff must prove the impairment completely disqualified him from
employment in general, 47 and the lenient view that all he need prove is
that his impairment led to his rejection from one position.4 8 The Black
court applied this three-factor formula to assess the effect of the
impairment on the individual in the particular situation: (1) the number
and types of jobs from which he is disqualified, based on generally used
criteria by employers in jobs such as the one for which he had applied, (2)
the geographic area to which he has reasonable access and the number of
such employers in that area, and (3) the applicant's personal job
expectations and training.4 9
One commentator has proposed that the courts adopt a standard of
severity in order to determine whether an impairment is a "substantial
limitation" by requiring a showing that the person in question is more
limited in a major life activity because of his impairment than are most
persons who perform that activity. This process would use a multi-factor
analysis, focusing on whether and to what degree the impairment restricts
the manner, conditions, or duration of a person's capability to engage in a
major life activity. 50 The duration aspect presumes that the law should
not cover those with impairments that are transitory and limited 5 1
Until such standards have been adopted uniformly by the courts, the
inherent ambiguity in the language of both the Rehabilitation Act and the
ADA creates uncertainty as to how critical a disability must be to qualify
as "substantial." However, the ADA certainly is not intended to address
those impairments which are trivial. Some examples of persons covered
under this first prong are: the mentally retarded; paraplegics; the hearing
or sight impaired; persons with orthopedic difficulties; epileptics; and
those with lung disease(s), muscular dystrophy, multiple sclerosis, mental
45. Id.
46. Id. at 1102.
47. The administrative law judge in Black, who had found that the applicant
was not "substantially limited," had so reasoned. Id. at 1099.
48. Id. This has not been the view in the majority of courts which have addressed the issue. See, e.g., Fields v. Lyng, 705 F. Supp. 1134, 1136 (D. Md.

1988) and Tudyman v. United Airlines, 608 F. Supp. 739, 745 (D.Cal. 1984)
(both holding that an impairment that has interfered with or foreclosed the

plaintiff from only one position, or a narrow range of jobs, is not "substantially limited").
49. 497 F. Supp. at 1101.

50. Zappa, supranote 42, at 1326.
51. Id.
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or emotional disorders, learning disabilities, or disfigurements 5 2
The second prong refers to persons with a "record" of an impairment.
The HEW regulations attendant to the Rehabilitation Act have defined
such a person as one who (1) has a history of a physiological or mental
disorder that substantially limited him or her in a major life activity but
who no longer has that
impairment, or (2) was misclassified as having
53
such an impairment.
At the time of passage of the Rehabilitation Act, one United States
Senator explained that the Act was intended to apply to persons who have
recovered, in whole or in part, from a handicapping condition, such as a
mental or neurological illness, but who may nevertheless suffer
discrimination because of prior medical history. The Act also addressed
persons who were inappropriately classified as handicapped, such as the
54
mentally ill or mentally retarded.
With regard to recovered alcoholics, the ADA empowers a covered
employer only to hold an alcoholic to the same qualifications and job
performance standards as he does for other employees, 55 and to demand
that he not be under the influence at the workplace. 5 6 Therefore, the
recovered alcoholic would qualify under the second prong. This leg of the
definition primarily applies to persons who have in fact had a first-prong
impairment in the past, but who have now recovered.
The third prong refers to persons regarded as having an impairment.
The HEW regulations explain that one is "regarded as" having an
impairment if: (1) he has a physical or mental impairment that does not
substantially limit a major life activity, but which is treated by the entity
covered as constituting such a limitation; (2) he has a physical or mental
impairment that substantially limits a major life activity only as the
result of the attitudes of others toward the impairment; or (3) he does not
have any physical or mental impairment, but is nonetheless treated by the
covered entity as having an impairment which substantially limits a major
life activity.5 7
The United States Supreme Court addressed the third prong in School
Board of Nassau County v. Arline.5 8 The plaintiff in Arline was an
elementary school teacher who twice had suffered from tuberculosis.
When the disease reappeared, but did not at that point physically limit her,
the school board terminated her because of the contagious nature of the
52. H.R. Rep. No. 485, 101st Cong., 2d Sess., pt. 2, at 51 and pt. 3, at 28
(1990) reprintedin 1990 U.S.C.C.A.N. 333, 451.
53. 45 C.F.R. § 84.3(j)(2)(iii) (1989).
54. 120 Cong. Rec. 30531, 30534 (1974) (remarks of Sen. Alan Cranston,
Dem. Cal.).

55. ADA § 104(c)(4).
56. Id. § 104(c)(2).
57. 45 C.F.R. § 84.3()(2)(iv) (1989).
58. 480 U.S. 273 (1987).
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disease. Arline, a section 504 Rehabilitation Act case, could illustrate
both the second and third prongs of the test. The Court, however, decided
that the plaintiff was covered by the third prong, since her discharge had
resulted not from her past record, but because of the employer-school
board's fear of her contagiousness 5 9 The Court, deciding that the
Congress had not intended to exclude impairments which were contagious,
reversed the trial court's holding that she did not have a handicap within
the meaning of the Act; 60 it remanded the case for further hearings on the
issue of whether she was qualified for the job. It is axiomatic, however,
that a person suffering from a serious contagious disease may in fact not
61
be "qualified" to teach and be in close proximity to young children.
The Court in Arline expressly declined to address the issue of whether
a mere carrier of the AIDS virus, one infected by HIV, is "handicapped"
within the statutory concept. 62 However, it is apparent that such persons
would be covered under this third prong if the covered entity, or one acting
on its behalf, makes an employment decision based on the fear of the
contagious nature of such a carrier.
Further, the ADA conceivably adds a fourth prong to the list of
alternatives. Title I prohibits an employer from excluding or otherwise
denying job benefits to a qualified individual because of the known
disability of an individual with whom he or she is known to have a
relationship or association. 63 Because of the inclusion of individuals
suffering from AIDS under the first prong, and of those carrying the HIV
virus under the third prong, this "fourth prong" would cover those persons
living in a homosexual relationship with such individuals.
4. Prohibited Acts by Employers
The ADA includes an expansive definition of "discrimination,"
including (1) segregating or limiting a job applicant or employee
adversely affecting his opportunities or employment status because of his
disability, (2) using standards or criteria that have the effect of
discriminating or perpetuating the discrimination of others, and (3) using
qualification standards or employment tests or other selection criteria
which screen out one with a disability.6 4 Discrimination has occurred
59. Id. at 281.
60. Id. at 286, 289.

61. Id. at 288 n.18.
62. Id. at 282 n.7.
63. ADA § 102(b)(4).
64. Id. § 102(b). Under this section, discrimination is defined as including:
(1) limiting, segregating, or classifying a job applicant or
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employee in a way that adversely affects the opportunities or
status of such applicant or employee because of the disability of

such applicant or employee;
(2) participating in a contractual or other arrangement or
relationship that has the effect of subjecting a covered entity's
qualified applicant or employee with a disability to the
discrimination prohibited by this title (such relationship includes a relationship with an employment or referral agency,
labor union, an organization providing fringe benefits to an
employee of the covered entity, or an organization providing
training and apprenticeship programs);
(3) utilizing standards, criteria, or methods of administration
(A) that have the effect of discrimination on the basis of
disability; or

(B) that perpetuate the discrimination of others who are
subject to common administrative control;
(4) excluding or otherwise denying equal jobs or benefits to a
qualified individual because of the known disability of an
individual with whom the qualified individual is known to have a

relationship or association;
(A) not making reasonable accommodations to the known
physical or mental limitations of an otherwise qualified
individual with a disability who is an applicant or employee,
unless such covered entity can demonstrate that the accommodation would impose an undue hardship on the operation of the
business of such covered entity; or
(B) denying employment opportunities to a job applicant or
employee who is an otherwise qualified individual with a
disability, if such denial is based on the need of such covered
entity to make reasonable accommodation to the physical or
mental impairments of the employee or applicant;
(5) using qualification standards, employment tests or other
selection criteria that screen out or tend to screen out an
individual with a disability or a class of individuals with
disabilities unless the standard, test or other selection criteria,
as used by the covered entity, is shown to be job-related for the
position in question and is consistent with business necessity;
and
(6) failing to select and administer tests concerning
employment in the most effective manner to ensure that, when
such test is administered to a job applicant or employee who has
a disability that impairs sensory, manual, or speaking skills,
such test results accurately reflect the skills, aptitude, or
whatever other factor of such applicant or employee that such
test purports to measure, rather than reflecting the impaired
sensory, manual, or speaking skills of such employee or
applicant (except where such skills are the factors that the test
purports to measure).
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under the statute unless the employer has made "reasonable
accommodation" to the limitation. The employer has the burden of
would be "unreasonable" because it
proving that such an accommodation
65
would impose an "undue hardship."
A medical examination of a current employee may be required only if
the employer shows such examinations are job-related and consistent with
business necessity. 6 6 The ADA permits pre-employment medical
examinations only after the offer of employment has been extended, and
then only if all new employees are subjected to the same examination.
the employer must retain the results in a confidential
Furthermore,
67
manner.
The ADA also includes stringent proscriptions against preemployment requirements and/or inquiries of a job applicant regarding
whether he has a disability, or the severity of a disability. Such inquiries
only if they relate to his ability to perform the functions
are permissible
68
of the job.
5.Defenses
An employer charged with violating the ADA has several possible
defenses. First, he may. challenge whether the person has met the
definition of "qualified individual with a disability." He might claim that
the person does not have the requisite "disability" under section 3(2),
and/or that, despite his having such a disability, he is not "qualified" under
section 101(8) of the ADA. The ADA characterizes one as qualified who
"with or without reasonable accommodation, can perform the essential
69
functions" of the desired position.
The statute permits consideration of the employer's judgment as to
what functions are essential; also, a published job description should be
considered evidence of such essential functions. 7 0 Consideration,
however, is not synonymous with control; presumably, the employer has
the burden of showing the functions are in fact essential.
Secondly, the employer might argue that the necessary
accommodation would constitute an undue hardship, relieving the
employer of the obligation to accommodate the disability. The ADA lists
four factors to be considered in determining whether an "undue hardship"
Id.
65. Id. § 102(b)(5)(A). See also infra notes 72-80 and accompanying text
on "undue hardship."

66. ADA § 102(c)(4)(A).
67. Id. §§ l02(c)(3)(A), (3).
68. Id.§ 102(c)(2)(A).
69. Id.§ 101(8).
70. Id.
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has been shown: (1) the nature and cost of the needed accommodation; (2)
the overall financial resources of the employer's facility, the number of
persons employed, and the effect on expenses and resources upon the
facility; (3) the overall financial resources of the covered entity, overall
size of the business, and the number, type, and location of the facilities;
and (4) the type of operation (including composition, structure, and
functions of the workforce, geographic separateness, administrative, or
1
fiscal relationship of the facility in relation to the entire entity). 7
A brief overview of the courts' interpretations of "reasonable
accommodation" and "undue hardship" in section 504 of the Rehabilitation
Act is germane, because the ADA has adopted the same terminology. The
Supreme Court refused to require "substantial modifications of standards"
in Southeastern Community College v. Davis.7 2 Although not an
employment case, Davis is nonetheless instructive. The plaintiff, a
hearing-impaired person, had applied to a public college's nursing
program. Her rejection was based primarily on her inability to participate
in a clinical program using surgical masks which would preclude lipreading. 7 3 The court reasoned first that to exempt her would be
affirmative action not required by section 504Y4 Furthermore, the Court
held that requiring a fundamental change to the program was beyond what
the Congress had perceived as a reasonable accommodation.7 5
76
The ADA lists what "reasonable accommodation" may include.
This litany of means of accommodation is not exhaustive, and the
decision as to whether an accommodation is reasonable must be made on a
case-to-case basis. 7 Once the proposed accommodation has been stated,
the burden8 shifts to the employer to prove it would constitute an undue
7
hardship.
Congress debated and rejected 7 9 the possible solution that state
legislatures may simply indicate a maximum monetary amount an
employer is required to expend to accommodate a disabled person under
71. Id. §§ 101(10)(A), (B).
72. 442 U.S. 397, 413 (1979).

73. Id. at 403.
74. Id. at 410-11.
75. L at 412-13.
76. ADA §§ 101(9)(A), (B).
77. C. Geoffrey Weirich, Reasonable Accommodation Under the Americans
with Disabilities Act, 7 Lab. Law. 27, 29 (1991) (citing S. Rep. No. 116,
101st Cong., Ist Sess. 26, 31 (1989)).
78. See Steven F. Stuhlbarg, Reasonable Accommodation Under the Americans with DisabilitiesAct: How Much Must One do Before Hardship Turns
Undue?, 59 U. Cin. L. Rev. 1311 (1991), for an excellent comment on the
many approaches to balancing the rights of the disabled with the burdens on
the employer.
79. Id. at 1339-40.
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parallel state legislation. 80 Also, Congress declined to adopt the de
minimus doctrine courts traditionally have applied in religious
discrimination cases. 8 1 This standard views any expenses exceeding a de
mininus cost to the employer to be unreasonable. 82 Nonetheless, cost
labor law practitioners as perhaps the most critical and
has been cited by
83
pertinent factor.
Finally, the employer might use the "safety" or "direct threat" defense
arguing that the individual is unable to comply with mandatory safety
criteria because he or she presents a direct threat to the health or safety of
others. 8 4 The law defines discrimination as including the use of
"qualification standards" that tend to screen out an individual with a
disability unless it is "job-related" and "consistent with business
necessity." 8 5 However, permissible "qualification standards" might
incorporate an employer's requirement that the employee or prospective
employee will not present a "direct threat to the health or safety of others
in the workplace." 8 6 This was an addition to the Senate's ADA bill (S.
the Senate conceded, and is the source of
933) by the House, one to8which
7
the "direct threat" defense.
Butler v. Thornburg, a Rehabilitation Act case, illustrates a
successful use of the "direct threat" defense.8 8 It involved the termination
of an alcoholic employee whose job as an FBI agent required him to
operate a vehicle and to carry a gun. 8 9 The Fifth Circuit Court of
Appeals found persuasive the FBI's argument that "being an active,
dysfunctional alcoholic is not compatible with the safekeeping of either
property or of lives ... ."90 This "direct threat" position is the logical
one employers might be expected to take in situations involving
80. See, e.g., Minn. Stat. Ann. § 363.03 (West Supp. 1990) (limiting the
requirement to $50 per handicapped person); N.C. Gen. Stat. § 168A3(10)(a)(6) (Supp. 1989) (limiting the cost to five percent of the subject
employee's annual salary); and Va. Code Ann. § 51.5-41(c) (Supp. 1990)
(limiting such costs to $500 per handicapped person).
81. Weirich, supra note 79, at 1317 n.28.
82. Transworld Airlines, Inc. v. Hardison, 432 U.S. 63, 84 (1977).
83. Russell H. Gardner & Carolyn J. Campannella, The Undue Hardship
Defense to the Reasonable Accommodation Requirement of the Americans with
DisabilitiesAct of 1990, 7 Lab. Law. 37, 43 (1991).
84. Steven D. Gravely, The Americans with DisabilitiesAct: New Rights
for the Disabled, New Complexity for Businesses, 40 Va. Law. 27, 29 (1992).

85. ADA § 102(b)(6).
86. Id. § 103(b).

87. Joint Explanatory Statement of the Committee of Conference. H.R.
Rep. No. 596, 101st Cong., 1st Sess., at 57 (1990).
88. 900 F.2d 871, 876 (5th Cir.), cert. denied, I1I S.CL 555 (1990).
89. Id. at 876.
90. Id.
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employees with contagious diseases such as the plaintiff in Arline91 and
whose job would require contact with others.
6. Enforcement and Procedures
The ADA incorporates the same powers, remedies and procedures
employed in Title VII of the Civil Rights Act of 1964 (42 U.S.C.
sections 2000e-4, 2000e-5, 2000e-6, 2000e-8, and 2000e-9). 9 2 A Title
VII aggrieved party must file a charge with the Equal Employment
Opportunity Commission (EEOC) within 180 days of the alleged
discriminatory act. Irrespective of the outcome of the proceedings before
the EEOC, which has no enforcement powers, the charging party might
request from that body a "right-to-sue" letter any time after 180 days from
the time of the filing of the charge. This entitles him to file an action
against the employer in a federal district court within ninety days from the
issuance of the letter.9 3
Remedies available under Title VII include equitable relief requiring
hire, reinstatement, back pay and seniority, cessation of unlawful
employment practices, and the catch-all "such affirmative action as may be
appropriate." 9 4 In addition, the court has the discretion to award
reasonable attorney's fees to a prevailing party other than the EEOC or the
United States.9 5 Similarly, section 505 of the ADA also provides for the
payment to the prevailing party of reasonable attorneys' fees, including
96
costs and litigation expenses.
The 1991 Civil Rights Act amendments expanded these rights
considerably. Particularly relevant in future ADA litigation are two such
amendments. First, a plaintiff who proves intentional discrimination
shall be entitled to compensatory and punitive damages from $50,000 to
$300,000, depending upon the number of employees. 9 7 These damages
are in addition to any backpay already awarded in conjunction with the
equitable relief.9 8 Secondly, any party seeking such compensatory or
punitive damages is entitled to ajury trial.9 9
91. 480 U.S. 273 (1987).
92. ADA § 107(a).
93. 42 U.S.C. § 2000e-5(')(1) (1988).
94. 42 U.S.C. § 20OOe-5(g) (1991).
95. In 1972, the statute was amended to permit the EEOC to sue on behalf
of an aggrieved party or parties. 42 U.S.C. § 2000e-5(f)(l) (1988), anended
by Equal Employment Opportunity Act of 1972, Pub. L. No. 92-261, sec. 4(a),
§ 706(f)(1), 86 Stat. 103, 105.

96. ADA § 505.

97. Civil Rights Act of 1991, 42 U.S.C. § 1981a(b)(3).
98. Id.
99. Id. § 198la(c)(1).
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7. Miscellaneous Provisions
The ADA denies any preemption insofar as state legislatures might
enact stricter laws.1 0 0 An example of such existing state legislation is
the New York statute defining "disability" considerably more broadly than
do either the Rehabilitation Act or the ADA. The New York law has an
alternate two-prong test, including in the concept of "disabilities" a
"physical, mental or medical impairment' which either (1) results from
"anatomical, physiological or neurological conditions which prevent the
exercise of a normal bodily function," or (2) "is demonstrable by
medically accepted clinical or laboratory diagnostic techniques." 10 1 State
10 2
Division of Human Rights ex rel. McDermott v. Xerox Corp.
illustrates a successful challenge under this statute of an employer's
decision not to hire the plaintiff after a job offer had been extended,
contingent upon her passing a pre-employment physical examination.
Xerox withdrew the employment offer when the plaintiff failed the
physical by reason of her obesity. The plaintiff testified that her
overweight condition had never precluded her performance of any task or
function, including rearing five children under the age of ten after the death
of her husband. The New York Court of Appeals found that she met the
second prong of the statutory test of disability. Presumably, this same
individual would not meet the test under the Rehabilitation Act or the
ADA unless she could prove that the obesity is concomitant to breathing
10 3
or walking difficulty or another such physiological disorder.
The statute specifically excludes from the definition of "qualified
person with a disability" one who is currently engaged in the illegal use of
drugs. 10 4 The intent of the Congress was to assure covered entities the
right to deny employment to a user of illegal drugs on that basis alone,
without any fear of being guilty of unlawful discrimination. 105 Further,
the provision is not designed to limit the exclusion to persons who have
used drugs on the day of, or even within days or weeks prior to, the
employer's act. The stated intent was that this section apply to an
individual whose illegal use of drugs had taken place "recently enough to
justify a reasonable belief' that the use was "current."1 0 6 The statute
expressly excludes the administration of a test for the purpose of
100. ADA § 501(b).
101. Human Rights Law, N.Y. Exec. Law § 292(21) (McKinney 1982).
102. 480 N.E.2d 695 (N.Y. 1985).
103. Feldblum, supra note 34, at 19.

104. ADA § 104(a).
105. Joint Explanatory Statement of the Committee of Conference. H.R.
Rep. No. 596, 101st Cong., 1st Sess. 87 (1990).
106. Id.
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determining whether an employee or applicant is illegally using drugs
from the concept of medical examinations to which stringent limitations
10 7
apply.
Excluded also from the definition of "disability" are homosexuality
and bisexuality, 10 8 and various conditions which the legislature foresaw
as providing bases for potential claims of discrimination under the Act and
for which the lawmakers did not intend coverage. This latter listing
includes transvestism, transsexualism, pedophilia, exhibitionism,
voyeurism, gender identity disorder not resulting from physical
impairments or other behavior disorders, 10 9 such as compulsive
gambling, kleptomania, pyromania, 11 0 and psychoactive substances use
111
disorder resulting from current illegal use of drugs.
The miscellaneous provisions in Title V include the proscription
against taking retaliatory action against one who has exercised his rights
11 2
under the statute.
Unlike many restrictive measures enacted by the federal legislature
which exclude the federal and state governments, 1 13 the Senate and the
1 14
House of Representatives are expressly covered under the ADA.
Title II precludes denial or exclusion from use of public services and
public transportation facilities to covered persons. Required is "reasonable
modification to rules, policies, or practices, the removal of architectural,
communication or transportation barriers, or the provision or auxiliary
aids and services" to allow use by the disabled of such facilities. 1 15

C. The Schwerbehindertengesetz
1. Purpose
Unlike American legislation, German statutes generally are not
prefaced by a purpose clause. Employment advancement for the disabled,
however, historically has been an abiding concern of the Germans, one
which commenced long before the United States Congress enacted the
Rehabilitation Act in 1973. Presumably the product of the significant
107. ADA § 104(d)(1). See also supra notes 66-67 and accompanying text.
108. ADA § 511(a).
109. Id. § 511(b)(1).

110. Id. § 511(b)(2).
111. Id.§ 511(b)(3).
112. Id. § 503(a).

113. See, e.g., National Labor Relations Act, 29 U.S.C. §152(2) (1988);
Occupational Safety and Health Act of 1970, 29 U.S.C. § 653(b)(1) (1970).
114. ADA § 509.

115. Id. § 201(2).
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toll World War I took on that country's labor market, the initial purpose
likely arose out of concern for war victims. Indeed, the duration of the
conflict and the rise in the count of those sustaining injuries increased
commensurately the awareness that those whom the war had left
physically disabled would require not only pensions, but also assistance in
1 16
being reincorporated into the workplace.
Four sections of the Federal Republic of Germany's Basic Law, or
Grundgesetz,1 17 empowers the federal legislature to enact such statutory
protections. First, Article 1 provides that the "dignity of man shall be
inviolable" and that "[tio respect and protect it shall be the duty of all state
authority." 11 8 Secondly, Article 2 states that "[e]veryone shall have the
right to the free development of the personality insofar as he does not
violate the rights of others or offend against the constitutional order or
against morality." 119 Thirdly, Article 3 specifies that all persons shall be
equal before the law. 120 Finally, Article 12 assures in part that "[a]ll
Germans shall have the right freely to choose their occupation, their place
of work and their place of study or training. The practice of an occupation
may be regulated by or pursuant to a statute." 12 1
2. Covered Employers
Any public or private business which has at least sixteen positions
for employees ("arbeitsplatze," or places for workers) is required to fill six
percent of those places with disabled persons. 12 2 The first German
legislation for the disabled after World War I had covered employers with
fifty or more work positions. 12 3 The 1923 amendments covered
employers with twenty positions. 12 4 This figure was changed to seven

positions in 1953,125 to fifteen positions in 1961,126 and to sixteen
positions in 1974,127 where it has remained since.
116. Horst Cramer, Schwerbehindertengesetz Kommentar 2 (4th ed. 1992).
117. The Grundgesetz [Constitution], 1949 BGB1. I 1, [hereinafter GG],
became effective May 23, 1949, marking the new state's determination that
the unity of a democratic Germany and a peaceful Europe might be maintained
in the aftermath of World War II.
118. GG art. 1, abs. 1.
119. GG art. 2, abs. 1.
120. GG art. 3, abs. 1.
121. GG art. 12.
122. SchwbG sec. 5, abs. 1.
123. Schwerbeschadigtenngesetz, 1920 RGBI.. 458.
124. Schwerbeschidigtenngesetz, 1923 RGB1. 1 57.
125. SchwbG sec. 3, abs. 1.
126. Id. sec. 3, abs. 1, satz 2.
127. Id. sec. 7, abs. 1.
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3. Protected Persons: "Schwerbehinderte"and "Gleichestellte"

The first four sections of the Schwerbehindertengesetzclarify which
persons are provided protections under the law.
a. "Disability" or "Handicap" ("Behinderung")
"Behinderung", or handicap, is defined in section 3. The statute's
concept of handicap or disability is three-fold: It must be a physical,
mental, or psychological irregularity or impairment; 12 8 the handicap or
disability must not be temporary in nature, defined in the law as having a
duration of at least six months; also, the effect of the impairment must
limit the individual's abilities to function to a degree of at least twenty
percent. 12 9
The gradation of one's disability is figured at ten percent intervals so
that an impairment determined to be of a grade between two such intervals
at the level of .5 or more is rounded off to the next ten percent figure. 13 0
If more than one impairment exists, the determination takes into account
the limitations in totality. For example, if an individual has lost three
fingers, his disability is determined to be forty percent. If he also has
high blood pressure, graded one through ten percent, and a hearing loss of
fifteen percent, he will be determined to be seventy percent disabled. 13 1
The legislative intent regarding the concept of impairment, or
disability, was not limited to the individual's ability to engage in gainful
employment; it included also his ability to function in the general
activities involved in daily living. 13 2 This more inclusive approach of
the 1986 law was a new one, since the prior concept of "disability"
depended upon the effect of the impairment upon the person's capability to
work.13 3 This consideration of his ability to function in daily living is
unique to the Schwerbehindertengesetz. Ability to work or
"enverbsfahighkeit"is still the gauge in many other German laws, such as
the laws for accident insurance and the regulation of soldiers' pensions. 13 4
128. Germans use the word "regelwidrig," which translates "contrary to
rule." Barbara Wustefeld (nee Jacobs), Law Dictionary: English-German 399
(4th ed. rev. & enlarged 1986).
129. SchwbG sec. 3.
130. Id. sec. 3, abs. 2.
131. Heinz Bethmann et al., Schwerbehindertengesetz Basiskommentar 19
(3d ed. 1991).
132. Cramer, supra note 116, at 121-22.
133. Bethmann et al., supra note 131, at 19.

134. Id.
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Although some German statutes define "disabled" or "handicapped"
more narrowly, as including only physical impairments, 1 3 5 the
Schwerbehindertengesetzemploys a broader scope which includes also
mental and psychological disorders. Psychological impairments would
neuroses, depression following
include such conditions as hypochondria,
13 6
illness, and personality disorders.

b. Disabled Persons ('Schwerbehinderte")
The law protects those regarded as "schwerbehinderte,"or "seriously
disabled." To qualify as a "schwerbehinderter,"or disabled person, one
must have a handicap (behinderung),as defined in section 3, of at least
fifty percent. Also, he must maintain his domicile or usual place of
residence in a locale where work positions under the statutory definition
are situated. 13 7 This latter clause is jurisdictional, referring to the reach of
the law within the Federal Republic of Germany. Protected persons,
citizens, provided they are domiciled or
however, need not be German
13 8
permanently residing there.
c. Persons with Handicaps of Less than Fifty Percent who are
Treated under the Law as Disabled ("Gleichgestelfte")
Section 2 provides for persons whose disabilities are not as severe as
the fifty percent requirement in section 1, but are thirty percent or more
disabled, to be regarded as disabled people within the scope of
protection. 13 9 These individuals are designated "gleichstellte,"or
"persons of equal rank."140
A person desiring this status must apply to the local employment
office ("arbeitsamt") and prove that he has been unable either to obtain
employment or to retain his job by reason of a disability. The arbeitsant
14 1
can limit the duration of the designation as gleichstellte.
Designation as a gleichgestellte takes into consideration all relevant
circumstances, such as the applicant's age, training and aptitude, the type
and severity of his disability, possibilities for worker exchange or
135. See, e.g., Einkommenssteuergesetz [German Tax Code], 1990 BGB1. I
1322, sees. 4, 9, 33a, 33b.
136. Dirk Neumann & Ronald Pahlen, Schwerbebindertengesetz Kommentar 109 (8th ed. 1992).
137. SchwbG. see. 1.
138. Cramer, supra note 116, at 109.
139. SchwbG. sec. 2, abs. 1, satz 1.
140. Id. sec. 4, abs. 1.
141. Id. sec. 2, abs. 1,satz 3.
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replacement, job .availabilities through retirement, the proportion of
disabled persons in the workplace, and the labor market in general. 14 2
The applicant has the burden of proving his need to be so designated in
order to obtain or retain a job. The applicant, not the employer or
employement office officials, must initiate the application
proceedings. 143
d. Official Designation as a Schawerbehinderte or Gleichgestellte:
"Ausweis" Card
Section 4 of the law specifies the formality required to achieve
designation as a schwerbehinderteror gleichgestellter protected by the
statute. The individual must apply to federal pension office officials or
the "bundesversorgungsamt"for a card, called an "ausweis," indicating that
he meets the requirements specified in section 1 or 2.144 The new law
concentrated this administrative task into this office to avoid the earlier
problem when too many authorities such as health officials
("gesundheitsamnt"), social workers ("sozialamnt"), and local welfare
officials ("hauptftirsorgestellen")shared the duty. 14 5
The federal "Versorgungsamt," which decides whether to issue the
attsweis, specifies the degree of disability. 1 4 6 Whether supportive
medical documentation is required is made on a case-by-case basis. 1 47
The identifying card also might indicate that the holder is available for
only part-time work. 14 8 There is no charge for the card, 14 9 and once
issued, it is valid for as long as the subject individual meets the conditions
giving rise to the issuance, subject to further regulations which the federal
administrative offices are empowered by the statute to adopt.1 5 0 Such
regulations already implemented limit the validity to five years, with
some exceptions, and provide for renewal. 15 1 The holder is obligated to
notify the issuing authorities of any change of condition. 15 2
The Hauptfflrsorgestelle and state ("Land") employment office
("Landesarbeitsamnt")can suspend the designation as a Schwerbehinderteor
142. Cramer, supra note 116, at 114.
143. Id.at 116.

144. SchwbG sec. 4, abs. 1
145. Cramer, supra note 116, at 130.
146. SchwbG sec. 4, abs. 3.
147. Hugo Zanker, Das Neue Schwerbehindertenrecht 19 (3d ed. 1986).
148. SchwbG sec. 4, abs. 4.
149. Sozialgesetzbuch, 1953 BGBI. I 1239, zuletzt geandert durch Gesetz
von Dez. 17, 1990 BGBI. 1 2847, see. 64, abs. 1.
150. SchwbG sec. 4, abs. 5, satz 5.
151. Schwerbehinderten-Ausgleichsabgabeverordnung, 1988 BGBI. I 483.
152. SchwbG sec. 4, abs. 5, satz 4.
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gleichgestellteand the attendant protections of the law if the individual has
declined ajob offer, resigned from gainful employment without reasonable
15 3
The
grounds, or refused to participate in vocational rehabilitation.
suspension must be for a definite time, which cannot exceed six
154
months.
Similarly, the individual's protection expires when his condition has
improved such that his disability is lower than fifty percent, or, for the
Gleichgestellte, when the condition which led to his being so designated
no longer exists. 15 5 In such cases, the legal protections expire at the end
15 6
of the third calendar month following the relevant change of condition.
Although the labor courts usually have jurisdiction over employment
15 7
matters, social law usually controls the issuance of the ausweis.
Thus, any disputes over the issuances, refusal to issue, limitations,
suspensions, or revocations, are appealable to the social court
("Sozialgericht"),15 8 rather than to the labor court ("Arbeitsgericht").
4. Required Acts of Employers
The Schwerbehindenengesetzis a classic affinative action law. The
law does not proscribe covered employers from engaging in certain acts,
but requires those employers to act as the statute directs. Not only must
they comply with statutory mandates regulating the hire and termination
of persons protected under the law, but they also must comply with
elaborate reporting and recording requirements characteristic of many labor
15 9
and employment statutes in the United States.

a. Duties to Handicapped Persons
Covered employers' duties to protected persons include both the duty
153. Id. see. 39, abs. 1.
154. Id. sec. 39, abs. 2.
155. Id. see. 38, abs. 1 and 2.
156. Id. see. 38, abs. 1.
157. Id. sec. 4, abs. 6, satz 2.
158. Id.
159. See, e.g., Occupational Safety and Health Act [hereinafter OSHA], 29
U.S.C. §§ 651-78 (1988) and Davis-Bacon Act, 40 U.S.C. §276(a) (1988)
(posting requirements under OSHA); Fair Labor Standards Act, 29 U.S.C. §§
201-19 (1986) (recording requirements under OSHA); and Immigration Reform
and Control Act of 1986, Pub. L. No. 99-603, 100 Stat. 3359 (reporting
requirements under OSHA). These management duties are supplemented by a
legion of parallel and additional state legislation requiring record-keeping and
reporting.
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to hire the six percent quota of handicapped persons and the duty to follow
procedures prescribed in the statute for terminating handicapped
employees.
(i) Duty to Test ("Prltjfng") the Workplace
A pivotal concept of the Schwerbehindertengesetz endorses the
philosophy of imposing on all employers, not only those with sixteen or
more work positions, 1 6 0 the duty to test the w4orkplace for possibilities
of hiring a disabled person whenever a position is vacant. 16 1 This duty,
known as "prtifung,"requires all businesses to check the workplace
thoroughly to see if it is practicable for a disabled person to assume the
position, particularly such a person who has registered with the
162
employment office (Arbeitsamt).
The employer must check all work areas, machinery, devices and
equipment, and must take special consideration regarding the potential for
accidents. 16 3 The law formerly limited the employer's duties to those
within the scope of reasonableness ("zumutbarkeit"), particularly with
regard to costs involved in maintaining an appropriate work environment
for handicapped persons. This qualification was not included in the 1986
version because the legislature regarded such an approach as too
accommodating to management. 16 4
The law requires each employer to make the fullest possible use of
available skills, experience and training of disabled persons.1 65 In effect,
it grants a schwerbehinderte job applicant a preference over other
applicants with equal qualifications. 16 6 This duty is independent of and
in addition to the quota obligation imposed on employers with sixteen or
more work positions.
(ii) Covered Employers' Requirements Involving Hire of
Handicapped Persons
For employers with sixteen or more work positions, the law focuses
on two concepts: (1) arbeitspitze,or work positions in a business which
160. Maximillian Fuchs, Das Neue Schwerbehindertengesetz (Mit Ausgleichsabgabe Vo, Werstatten Vo, Ausweis Vo und Erlauterungen) 27 (1986).
161. SchwbG sec. 14.
162. Id. sec. 14, abs. 1.
163. Id. see. 14, abs 3, satz 1.
164. Fuchs, supra note 160, at 27.
165. SchwbG sec. 14, abs. 2, satz 1.
166. Ruprecht Grossman et al., Gemeinschafts Kommentar zum Schwerbehindertengesetz 1197, para. 47 (1992).
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must be counted in determining coverage and in determining the number
against which the six percent 1 6 7 is applied, and (2) pflichtpldtze, or
positions for which the duty ("pflicht") has been satisfied.
The statute defines arbeitplltze as those positions where white-collar
or blue-collar workers, government personnel, judges, or other skilled or
trained persons might be employed. 16 8 The arbeitsplatze expressly
excluded several particular types of positions, perhaps most importantly
those where a disabled person is working in a training status or is engaged
in vocational rehabilitation. 169 The 1974 version of the law included
these training positions in an employer's tally, but the lawmakers later
viewed this as a deterrent for an employer to undertake vocational
training. 17 0 The exclusion of persons working in a training capacity
differs from the concept of the number of employees counted for
determining coverage under the laws applying to employees' rights upon
termination 1 7 1 and to workplaces where employees have the right to
establish a works council, or "Betriebsrat."172 In these other statutes,
workers who are being trained are included for purposes of determining the
minimum number of employees required for coverage.
Other exclusions from those counted in employer's workplaces are
those held by persons occupying positions by virtue of having been
elected such as works council members, union leaders, or members of
committees or boards of directors, 173 and those whose work was intended

174
to be temporary, which is less than eight weeks in dftration.
If a person works only part-time, he nonetheless is counted, provided
he works at least nineteen hours per week. 175 The German law classifies
workers according to this nineteen-hour per week standard in
distinguishing part-time from full-time employees. 17 6 These persons,
however, do enjoy protections under the statute, although they are not
among those counted in determining whether and to what extent the
employer is covered. 177 If persons are on temporary leave such as those
on pregnancy or maternity leave, vacation, leave of absence, or illness,
their positions are counted in determining the number of work

167. SchwbG see. 5, abs. 1.
168. Id. sec. 7, abs. 1.
169. Id. see. 7, abs. 2, zipper 1.

170. Neumann & Phalen, supra note 136, at 155.
171. Kiindigungschutzgesetz [KSchG], 1969 BGB1. I 1317, secs. 14, 17,

abs. 3.
172. Betriebsverfassunggesetz [BetrVG], 1988 BGBI. I. 1, ber. 902, sec. 5,

abs. 2.
173. SchwbG sec. 7, abs. 2,. satz 1, durch 5.
174. rd. see. 7, abs. 3.
175. Cramer, supra note 116, at 162.
176. Arbeitsf6rderungsgesetz, 1969 BGBI. 1582.
177. Grossman et al., supra note 166, at 326.
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positions.
Whether positions held by members of the employer's family are
counted depends upon whether the relationship requires the legal duty of
support, such as employment of a minor child who is still living with the
employer-parent and who depends upon him for support. If this duty9
1
exists, the employee is not counted as holding a section 7 arbeitsplatz. 7
Finally, a position held by the employer himself is not counted as an
arbeitsplatzunder section 7.180
Once the number of arbeitzpldtzehas been determined, the employer
with sixteen or more such positions must calculate the number of disabled
persons that Section 5 requires him to hire. This number is referred to as
the "pflichtplatzzahl," or number of positions to which the duty attaches.
The employer himself is charged with the duty of making the calculation,
which is rounded off to the nearest 05.181
One commentor on the Schwerbehindertengesetz has provided the
following example. Assume that an employer has 1503 employees, thirty
of whom are in job training. If he were required to include the thirty
training positions, he would be obligated to hire ninety disabled persons
(i.e., 1503 x .06 = 90.18). Since the thirty are. not counted, he must hire
1
eighty-eighty disabled persons (1503 - 30 = 1473 x .06 = 88.38). 82
Sections 9 and 10 specify those hirings for which an employer can
credit himself. The law allows him to include certain persons hired not
only for positions as defined in section 7 as work positions (arbeitspletze),
but also those who were excluded from his number of work positions
because they are in training. 1 83 Although he need not count training
positions in determining the number of positions to which the six percent
figure applies, he may count the training positions filled by a disabled
person in determining whether he has fulfilled his duty. 184 For example,
assume that an employer has twenty-seven positions, three of which are
filled by personnel in training. One of the three is a disabled person. He
need apply the six percent only to the twenty-four not in training, and
thus, his duty is to hire one disabled person (6% of 24 - 1.44, rounded off
under section 8, which results in the duty to hire 1). If he had been
required to count all twenty seven, he would be required to hire two
handicapped persons (6% of 27 - 1.62, rounded off equals 2). The disabled
person in training, although not counted in determining the total number
of arbeitspletze, or work positions, does fulfill the employer's duty
178.
179.
180.
181.
182.
183.
184.

Id. at 295.
Id. at 301.
Cramer, supranote 116, at 166.
SchwbG see. 8.
Grossman et al., supra note 166, at 338.
SchwbG see. 9, abs. 1.
Cramer, supra note 116, at 172.
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("pflichtplatz") to hire one handicapped person. 18 5
Similarly, even though the part-time person who works fewer than
nineteen hours per week is not included in determining the arbeitspldtze,
he can be included in satisfying the employer's obligation (pflicht) under
the statute ("pflichtzahl"), provided the shorter work week is to
18 6
accommodate the type or severity of the employee's handicap.
The third such inclusion in the pflichtplatze but not the arbeitspldtze
is the allowance for a disabled employer to count himself in the
fulfillment of his duty. 1 8 7 Some scholars view this as unjustified
because the purpose of the law is to promote hiring of disabled persons.
It would be circuitous reasoning to presume that the employer in such a
case had been prompted by this provision to hire himself.18 8 Finally, the
employer may count one holding a miner's pension card as satisfying a
pflichtplatz under the law, even though that employee is not disabled. 1 89
The employer may credit himself for more than one pflichtplatz when
he hires disabled persons under certain circumstances specified in the
statute. A full-time, or a part-time 1 9 0 employee may be counted as
taking up to three places (pflichtplatze) if his handicap presents a
particular difficulty in incorporating him into the life of the
workplace. 19 1 This provision is a new one in the 1986 law. The
concept of incorporating the employee into the workplace ("arbeitsleben"
or "berufsleben") is broader than that of simply incorporating him into the
work itself. The difficulties permitting the employer to take the surplus
192
credit can include an almost unlimited number of possibilities.
Examples include his having hired those whose performance abilities are
endangered by using many of the customary work tools or apparati; those
who are advanced in age; 19 3 those who need special technical aids or
assistance, such as a reader for the blind; those who need additional breaks
not necessary for workers who are not disabled; those for whom it is
necessary to provide transportation to and from work; those with a record
of excessively long unemployment; and those with previous
194
convictions.
This section also provides for extra credit for disabled persons in
training, but the credit is limited to two pflichtptttze per worker until
December 31, 1995. After that date, the employer may figure three
185. Grossman et al., supra note 166, at 352.
186. SchwbG sec. 9, abs. 2.
187. Id. sec. 9, abs. 3.
188. Cramer, supra note 116, at 173-74.
189. SchwbG see. 9, abs. 4.
190. The part-time status must be in order to accomodate his handicap.
191. SchwbG sec. 10, abs. 1.
192. Cramer, supra note 116, at 176.
193. "Advanced in age" is not defined by the law.
194. Cramer, supra note 116, at 176.
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19 5

pflichtpltze for those persons also.
The present law includes a "grandfather" clause which protected
instances prior to 1986 in which the employer could take three places of
credit for disabled persons. 19 6 This greater credit was formerly possible
when the employment offices (Arbeitsamt) enforced this portion of the
law. 19 7 The Arbeitsamt now has the discretion to decide whether to give
the extra credit ("inehrfachanrechnung"),and how much, based on the
198
employer's records.
(iii) Covered Employers' Procedure Prior to Discharge of
Disabled Employees
Any remarks regarding pre-termination procedure required by German
law with respect to disabled employees must first acknowledge the
extensive, pre-discharge statutory rights in Germany for all workers.
Any employee who has worked for an employer for at least six
months cannot be terminated without cause. 199 In addition, employees of
any business having at least five workers have the right under German law
to establish a works council, or "Betriebsrat.''2 00 If there are twenty or
more employees, the employer must consult the works council prior to
any termination and wait one week for the works council to relate its
position. 20 1 Even if the works council makes a timely objection,
however, the employer might proceed with the planned termination, and
the employee might then appeal to the labor court. 2 0 2 Nevertheless, this
encroachment on management authority does require that the employer
defer to the Betriebsratat least with respect to awaiting its comment on
the planned termination.
German statutory law also insures that blue-collar workers of at least
195. SchwbG see. 9, abs. 2.
196. Id. see. 9, abs. 3.
197. Neumann & Pahlen, supra note 136, at 188.
198. Fuchs, supra note 160, at 19.
199. KSchG see. 1.
200. Betriebsverfassungsgesetz [BetrVG], 1988 BGB1. I 2261, sec. 1.
"Betriebsrat"is a body which the employer must consult prior to making many
employment decisions routinely considered within management discretion in
the U.S. Perhaps the most potent of these required consultations are those
prior to the adoption of policies regarding work hours, wages, the use of employee behavior-monitoring devides, establishment of vacation times, and
general workplace rules. BetrVG sec. 87. The effect for each employer in
Germany who has a Betriebsratis analogous to an employer in the U.S. with
unionized labor.
201. Id. sec. 102.
202. Id. see. 99, abs. 4.
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3
six months shall receive notice two weeks prior to termination. 2 0
Formerly, white-collar employees were guaranteed six weeks notice before
discharge; 2 0 4 in May, 1990, the constitutional court held this distinction
to violate Article 3 of the Grundgesetz20 5 which assures that all persons
shall be equal before the law. After this decision, an employer must treat
all employees alike in this regard and must be consistent, either by giving
two weeks notice or six weeks notice to blue-collar and white-collar
workers alike.
The Schiwerbehindertengesetzassumes these same statutory assurances
for disabled workers and superimposes additional protections. Unless the
contract between the works council and the employer permits discharge
without notice or unless the employer and the individual employee had
contractually agreed to a shorter notice period, 2 0 6 the law entitles the
disabled employee to no less than four weeks notice.2 0 7 Thus, if an
employer has adopted the two-week rule across the board, this provision
inures to the benefit of the disabled worker.
The other benefit the statute bestows on the disabled worker upon
discharge is the double notice requirement. Not only must the employer
notify the works council (Betriebsrat)and wait for the response, but the
employer also must notify the welfare office (Hauptflirsorgestelle)prior to
terminating a disabled employee.2 0 8 The Haupfilrsorgestelleconsiders the
positions on the proposed discharge of the local employment office, the
Betriebsrat, the elected representative for disabled persons for that
employer, 2 09 and the employee himself. 2 10 The Hauptfflrsorgestelle
then conveys its position to the employment office (Arbeitsamt) and the
employee. 2 1 1 Its notice to the employer is supposed to be within one
2 12
month of the employer's application to the Hauptffirsorgestelle. The
statutory language "is supposed to be" makes this time constraint
preferred, but not mandatory, on the Hauptffirsorgestelle. Many reasons

203. Btlrgerliches Gesetzbuch [BGB], 1896 RGB1. 195, zuletzt gedndert
1990 BGB1. 12002, see. 622, abs. 2.
204. Gesetz tiber die Fristen fit die Kiindigung von Angestellten, 1926
RGBI. 1 399, ber. 412, gendert dutch Gesetz vom Dez. 1989, BGBI. 12261.
205. BVerfGE 82 S. 126=AP Nr. 28 zu sec. 622 BGB, May 30, 1990.
206. See Fuchs, supra note 160, at 29, and Neumann & Pahlen, supra note
136, at 274.
207. SchwbG see. 16.
208. Id. sees. 15, 17, abs. 1.
209. This representative is called the "Vertrauensmann"or "Vertrauensfrau," or "Trusted man or woman." SchwbG sees. 24-27; Alfred Romain, 2
Dictionary of Legal and Commercial Terms 806 (2d rev. ed. 1985). See infra
note 258.
210. SchwbG sec. 17, abs. 2.
211. Id. sec. 18, abs. 2.
212. Id. sec. 18, abs. 1.
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might justify a longer period; 2 13 but if a delay is in fact unnecessary, the
employer might file suit against the Hauptftirsorgestelleand request the
2 14
process be precipitated.
Significantly, the law disallows the discharge of a disabled worker
without the Haupifarsorgestelle'sconsent. Should this office consent to
the proposed termination, the employee might appeal to the administrative
court ("Venvaltungsgerichl");the appeal does not in this instance stay the
discharge. 2 15 Without the consent, the employer is precluded from
proceeding with the termination. Its recourse is the same avenue of appeal
that is given the employee. This "double appeal" right of the
employee 2 16 has been criticized widely by labor law scholars as allowing
217
a potentially protracted interim before the dispute is finally settled.
This already lengthy process is prolonged further because the law also
insures that the termination of a disabled employee cannot be implemented
until at least four weeks after the Haupftilrsorgestelletenders its decision
to the employer.2 18 Prior to 1986, the law required the notification to and
consent of the Haupiftirsorgestelle,only if the reason for the termination
was related to the handicap itself.2 19 This provision in the amendment
considerably augments the employee's rights.
The one limitation on granting the Hauptffirsorgestelle discretion
regarding its position on the propriety of a discharge is the section
mandating its consent if the disabled employee has another secure position
following the termination. 2 2 0 This provision fulfills the purpose of the
law to assure employment to disabled persons as a class, not to bestow
2 21
individual rights upon any particular disabled employee
If the termination is to proceed, the law further assures at least three
months pay to the disabled worker after the effective date of
termination.

222

The discharge protections apply only to employees who have worked
2 23 The
for the present employer for an uninterrupted six-month period.
legislature's rationale to defer coverage for this initial six months
employment was so that a business would not be dissuaded from hiring a
213.
214.
215.
216.

Grossman et al., supra note 166, at 659.
Verwaltungsgerichtsordnung [VwGO], 1960 BGBI. 117, sees. 42, 75.
SchwbG. sec. 18, abs. 4.
All discharged employees have the right to appeal to the labor court

(Arbeitsgericht). KSchG sec. 4.

217. Neumann & Pablen, supra note 136, at 72.
218. SchwbG. sec. 18, abs. 3.
219. Neumann & Pahlen, supra note 136, at 72.
220. SchwbG sec. 19, abs. 2.

221. Neumann & Pahlen, supra note 136, at 72.
222. SchwbG see. 19, abs. 1.
223. Id. see. 20, abs. 1.
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disabled person. 2 24 This policy has, in the opinion of some, actually had
an adverse effect. One estimate is that the result has been early
termination in eighty percent of all termination cases of persons with
disabilities, 2 2 5 indicating that many such discharges occur to avoid
complying with the statute.
Other exceptions to which this provision does not attach are
employees who have reached age fifty-eight and have a claim to a
pension, 2 26 or those who have a claim to a miner's pension, 2 27 provided
the employee has been advised of the planned termination and has no
objection.
If the discharge is "extraordinary," 22 8 the Hauptfjlrsorgestellemust
229
still be notified and must respond within two weeks.

The Act requires the Haupiftirsorgestelleto be notified even if the
severance of the employment relationship is for reasons other than
discharge such as the inability of the worker
to work, or his eligibility for
pension and his consequent resignation. 23 0
b. Reporting Requirements
The employer must file a registration form with the employment
office (Arbeitsamt) which lists his number of positions (arbeitsplftze) and
the number of hirings of schwerbehinderten and gleichgestelltenwith
which he is to be credited.2 3 1 This report, a copy of which is sent to the
Hauptftlrsorgestelle,the Betriebsrat, and the representative for that
employer's disabled workers, 23 2 is compiled on a monthly basis and is
due annually, each March 31.233 The statute somewhat enigmatically
allows the business a grace period until June 30,234 however, before is
penalty is assessed for late filing. This automatic reprieve makes any
incentive to make a timely filing dubious.
Even employers with fewer than sixteen positions must file the report
224. Bethmann et al., supra note 131, at 56.
225. Id.
226. SchwbG see. 20, abs. 3, zipper a.
227. Id. sec. 20, abs. 3, zipper b.
228. For example, if an employee were not disabled and was discharged due
to his gross insubordination or intentional misconduct on the job, the discharge would be intended to be without notice because further employment is
regarded as intolerable for the parties. SchwberG sec. 21, abs. 3.
229. Id. see. 21, abs. 3.
230. Id. sec. 22.
231. Id. sec. 13, abs. 1 and 2.
232. Id. sec. 13, abs. 2, satz 3.
233. Id. see. 13, abs. 2.
234. Id. see. 13, abs. 3, satz 2.
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on the number of its disabled employees; but this document is due only
every five years. 2 35 This same section requires the covered employer to
allow the Arbeitsamt and Hauptfllrsorgestelleofficials to inspect the
workplace to assure its compatibility with the needs and safety
requirements for disabled persons.2 3 6 The employer might, however,
refuse such inspection to the extent
it would jeopardize workplace
237
confidentiality or reveal trade secrets.
5. Mitigation
The failure of a business with sixteen positions or more to fill six
percent of its work positions with disabled persons results in a civil
penalty of Deutsche Mark (DM) 200 per month per unfilled
pflichtpatz.2 3 8 However, there are two statutory provisions whereby a
business assessed such a penalty might mitigate the amount owed or
diminish its duty and thus abate its liability.
First, the business might credit itself with having hired more than the
number of disabled persons it actually has, if its disabled employees
present particular difficulties. 2 39 Secondly, an employer might offer its
skills and services to a "Werkstatt," a special workshop established by the
law where the purpose is to rehabilitate and train persons with disabilities
240
for employment.
The Werkstatt concept embodies the development of a training
environment which makes it possible for the disabled to develop, increase,
and maintain their abilities to be gainfully employed and provides them
with effective training and necessary ancillary work aids and
equipment. 2 4 1 This idea actually combined two disparate goals: to
maximize production of businesses in general by using all available skills
as fully as is feasible, and simultaneously to provide vocational
rehabilitation and employment for the handicapped. 2 42 The 1974 law had
delegated the duty officially to approve an entity as a Werkstatt to
employment offices of the various states, or Lander ("Arbeitsninister"),
but the 1986 version endeavored to insure a more consistent standard in all
werkstatten.2 43 Under the latest amendments, such werkstallen apply to
235. Id. sec. 13, abs. 2, satz 4.
236. Id.sec. 13, abs. 4.
237. Neumann & Pablen, supra note 136, at 219.
238. See infra notes 248-249 and accompanying text.
239. See supra notes 190-97 and accompanying text.
240. The Werkstatten provisions are in Title 10 (Zehnter Abschnitt), sections 54-58 of the SchwbG.
241. SchwbG sec. 9, abs. 2.
242. Cramer, supra note 116, at 419.
243. Id. at 442.
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the federal employment office or BundesanstaltftlrArbeit,for approval and
designation as aWerkstatt2 44
The benefit to the employer who lends its services, facilities or
equipment to such a Werkstatt is the allowance of a credit of up to thirty
percent on any amount owed by reason of its failure to meet its six
percent quota.2 4 5 To take such a credit, the employer must have
contributed to the Werkstatt within the year the duty to hire arose and no
246
later than the payment due date of March 31 of the following year.
Although the law earlier had charged the Hauptftirsorgestellewith
determining the significance of the employer's efforts, a business now
uses its own discretion in crediting its penalty up to the allowable thirty
percent.2 47
6. Penalties and Enforcement Mechanisms
a. Penalties for Noncompliance
(i) Ausgleichsabgabe: Civil Penalty
For those covered employers which do not meet the six percent quota,
a monthly levy ("ausgleichsabgabe"),24 8 of DM 200 per unfilled position
is imposed. 2 4 9 For arrearages in excess of three months, the
Hauptfalrsorgestelleassesses penalties on the amount due.2 5 0 This
assessment had been only DM 50 per month per unfilled position in the
1953 law; it gradually has been increased to DM 100 per month in 1974,
DM 150 in the 1986 statute, and finally to DM 200 by a 1990
amendment.2 5 1 Interestingly, before October 3, 1990, the official date of
the unification, 2 52 the former German Democratic Republic (Deutsche
244. SchwbG sec. 57, abs. 1.
245.
246.
247.
248.

Id. see. 55, abs. 1.
Id. see. 55, abs. 2, zipper 1.
Cramer, supranote 116, at 432.
Ausgleichsabgabe translates as "assessment to equalize." Romain,

supra note 209, at 82.
249. SchwbG see. 11, abs. 2. At the time this article was written, the
Deutsche Mark was 1.47 to the U.S. dollar, so this amount is roughly $136 per

month per unfilled pflichplatz. One commentator has devised a formula for
figuring an employers' ausgleichsabgabe: A-(P-bP) x 200. A =
ausgleichsabgabe,P = pflichtarbeitspliltze(6 per 100 Arbeitspliitze according

to section 7), bP = Zahl der besetzen pflichtarbeitsplitze(count of the filled

duty work positions). See Fuchs, supra note 160, at 22.
250. Fuchs, supranote 160, at 22.
251. Neumann & Pahlen, supra note 136, at 193.

252. Einigungsvertrag, 1990 BGB. I 889.
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DenokratischeRepublik)3 had assessed DM 250 per month for failure to
25
comply with its quota.
The resulting fund is divided between the state welfare offices
(Haupftrsorgestellen)and the federal employment office (Bundesanstalt
latter utilizes its share to further employment of
far Arbeit).254 25The
5
disabled persons.
(ii) Criminal Penalties: Fines
In addition to the assessment per unfilled quota (ausgleichsabgabe),
persons who (1) fail to comply either willfully or negligently; (2) who
fail to fulfill the reporting duties under section 13; or (3) who fail
adequately to test the workplace under section 14, are subject to a fine of
up to DM 5,O00. 25 6 The income derived from these fines becomes the
property of the various Haupiftirsorgestellento use in assisting disabled
persons in employment efforts.2 57
(iii) Criminal Penalties: Fines and/or Imprisonment
The law has a lengthy provision requiring work places with five or
more disabled workers to elect an official representative for these
employees. This representative serves a four-year term and is referred to2 5as8
a "vertrauensmnann"or "vertrauensfrau"("man or woman of trust").
This representative has the duty to work toward the employer's fulfillment
of its duties in hiring its quota; to participate in work council meetings on
behalf of the disabled workers; to be available for consultation to disabled
persons; to serve as the recipient from the employer of information
relevant to disabled employees; to communicate such information to the

253. See Neumann & Pahlen, supra note 136, at 193.
254. SchwbG see. 11, abs. 4.
255. Id. See duty of BA (Bundesarbeitsamt)in this regard. SchwbG see. 33,
abs. 1, nr. 3.
256. Id. sec. 68, abs. 2.
257. Id. sec. 11, abs. 3. Since this is an administrative levy (SchwbG sec.
68, abs. 3) imposed by the Landesarbeirsamnt,it is perhaps more nearly
equivalent to a civil penalty under United States law than to a criminal sanction.
258. Id. sec. 24. There is no express requirement that this representative
himself be disabled. Id. sec. 26, abs. 3. The only statutory requirements for
eligibility are that the candidate be 18 years of age and that he has been
employed at least six months by this employer in a position that is not
temporary in nature. The term of office is four years. Id. sec. 24, abs. 8.
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259
employer; and to serve the interests of this constituency in general.
The office is without pay, 26 0 and the vertrauensmannor -frauis bound by
the duty of confidentiality. 2 6 1 This duty is a most serious charge to the
vertauensmann or -frau, and breach is punishable by fine and/or
imprisonment up to one year.2 62 This potential prison sentence may
increase to two years if the divulgence were for personal gain or for the
purpose of intentionally enriching or harming another. 2 63

b. Enforcement and Procedure
The enforcement duties generally are divided between the state welfare
offices, or Hauptjlrsorgestellen(HSg)and the federal employment office,
or Bundesanstalt far Arbeit (BA". The statute provides for a dual
jurisdiction and a cooperative enforcement. 2 64
Historically, in the former East Germany there has been no HfSG;
therefore, until such an office has been established there, the employment
office bears all administrative duties in the five new states added by the
consolidation of West Germany with the eastern sector. 26 5
(i) Duties of the Haupp7lrsorgestellen(HfSg)
The duties of the HfSg are to assure that disabled persons have all
assistance which they need to perform duties entailed in employment and
that they attain the necessary skills to secure employment. These duties
and powers include the creation and implementation of rehabilitation and
266
vocational programs, which are quite extensive throughout Germany.
The law explicitly includes as a part of the duties of these offices their
roles in the termination of a disabled employee 2 67 and the revocation of
an individual's designation of protection if he has declined or resigned from
268
employment without justification.
An appeal following a decision of the HfSg is first to an
administrative panel comprised of seven persons, representing
management, disabled workers, both the HfSg and BA offices and one
259. Id. sec. 25.
260. Id. see. 26, abs. 1.
261. Id. sec. 26, abs. 7.
262. Id. sec. 69, abs. 1.
263. Id. sec. 69, abs. 2.
264. SchwbG sec. 243.
265. Neumann & Pahlen, supra note 136, at 74.
266. Id. at 73-74.
267. See supra notes 208-21 and accompanying text.
268. SchwbG sec. 31, abs. 8.
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vertrauensmannor -frau.269 Except for the BA representative, who is
appointed by that office, these panel members are appointed by the HfSg
from referrals forwarded to that office by each of these constituencies.
0
These representatives receive no pay for their four year service. 2 7
271
Further appeal lies with the administrative court (Verwaltungsgericht).
The statute also provides for a ten-member consulting committee to
serve at the pleasure of the HSg; the committee represents the same
groups which sit on the appeal panel. 27 2 This committee has no powers
and serves purely in an advisory capacity.
(ii) Duties and Powers of BundestaitfatrArbeit(BA)
The federal employment office oversees the fulfillment of
management's statutory duties to test the workplace, to meet their six
273
percent quota requirements, and to file timely and correct reports.
Additionally, this office is charged with recognizing official Werkstdtlen
where disabled persons are to be rehabilitated and trained for
employment, 2 7 4 and issuing and revoking ausweis cards for
gleichgestellten who have disabilities ranging from thirty to fifty
2 75
percent.
Appeal from decisions of the BA lies with a seven-member
administrative panel similar to the one established for appeals from the
HJSg, with representatives from the same groups.2 7 6 Further appeal lies
with the labor courts (Arbeitsgericht),resulting in the two rights of appeal
2 77
in discharge cases.
An eleven-member advisory committee similar to the committee for
the HfSg serves the BA in the same capacity. 2 7 8
The statute endeavors to separate the two offices with respect to
duties, powers, and jurisdiction; but in practice, the delineation is often
flexible and compromising. The intent of the legislature was to charge
the HJSg with tasks with primarily social welfare implications and the BA
with those dealing with obtaining work and vocational counseling. 2 7 9
Nonetheless, the duties and powers of both groups require cooperation, and
269. Id. sec. 41, abs. 1.
270. Id. sec. 41, abs. 4.
271. Id. sec. 40, abs. 1.
272. Id. sec. 32, abs. 2.
273. Id. sec. 33, abs. 4 and 5.
274. Id. sec. 33, abs. 6.
275. Id. sec. 33, abs. 1, satz 5.
276. Id. sec. 42.
277. See supra note 216 and accompanying text.
278. SchwbG. sec. 34.
279. Neumann & Pablen, supra note 136, at 74.
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consequently, frequent overlapping which is indispensable in executing
this intent of the Bundestag.280 In case of conflict, the BA's jurisdiction
would prevail because of the constitutional priority prohibiting any
decision of a federal authority from being dependent on one of a Land 2 8 1
7. Miscellaneous
The law provides several other protections for covered persons; the
most significant affect salary, overtime work, mandatory vacation time,
and preferential treatment in application for professional licenses.
In determining a disabled person's wages, the Schwerbehindertengesetz
prohibits an employer from taking into account any pension payments or
similar income paid the disabled person by virtue of his impairment. This
includes payments for accidents, compensation because of disability,
payment to dependents, and payments to persons who have reached the age
of sixty-three. 2 8 2 The apparent intent of the Bundestag in passing this
provision was to prevent an employer from using the labor of a disabled
2 83
person for its own financial gain.
Persons protected by the statute also are entitled to refuse any
overtime which might be required of non-disabled workers. 2 8 4 "Overtime"
in the German legal sense refers not only to the excess-of-48-hours-perweek and/or 8-hours-per-day definition in the labor regulations, 2 85 but
also any shorter work week or day contracted between the employer and
the works council (Betriebsrat)or between an employer group and a
union. 2 8 6 Because of the superfluity of such contracts favorable to labor
in general, the average German laborer works 37.7 hours per week,
compared with thirty-nine hours for the average Frenchman and forty for
2 87
the average American.
A person classified as a schwerbehinderteris entitled to five additional
days per year paid vacation, or, if he works other than a five-day week, a
proportional increase. 2 8 8 German statutory law assure all workers of
280. SchwbG sec. 394.
281. GG arts. 84, 85.
282. SchwbG sec. 45, abs. 11. See Cramer, supra note 116, at 384-85 for
explanatory comments regarding scope of statutory language.
283. Cramer, supra note 116, at 384.
284. SchwbG sec. 46.
285. Arbeitszeitordnung [AZO], 1938 RGB1. 1 447, zuletzt getndert 1975
BGB1. 1 685.
286. Bethmann et al., supra note 131, at 116-17.
287.German Union Leaders Accept Offer of 5.4% Wage Increase,Richmond
Times-Dispatch, May 8, 1992, at A-6.
288. SchwbG see. 47. The amended version in 1986 actually shortened
this from six days. See Bethmann et al., supra note 131, at 117.
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eighteen paid vacation days per year;2 8 9 but because of the frequency of
the contractual right to more time, the average guaranteed paid annual
vacation time for the German worker is thirty work days, or six weeks for
those who work a five-day week.2 90 Only the schwerbehinderte, those
persons not designated gleichgestellte, are entitled to the additional five, or
prorated, days vacation. 2 9 1 The lawmakers' rationale was that for
seriously disabled persons, the performance of duties attendant to work
demands more strength and effort; therefore, they are entitled to the extra
days to compensate for this additional strain. 2 9 2 This right exists
without regard to when during the year the worker became disabled, or
when he was issued the ausweis card. 2 93
Finally, the statute gives authorities who issue professional licenses
the discretion to grant preferential treatment to disabled applicants
regarding fulfilling technical requirements. 2 94 This provision simply
extends protection to the self-employed person who must obtain such a
license or certificate in order to engage in his particular profession. The
2 95
practical effect of this section has been minimal, since the constitution
grants to all Germans the right to choose a profession, and the laws can
only regulate the practice of that profession. Also, the preferential
treatment is discretionary on the part of the licensing authorities, not
mandatory. 2 9 6 Many legal scholars agree that this provision means that
such discretion might be used so that a disabled applicant will be granted a
license or certificate unless extenuating and persuading circumstances
dictate otherwise. The general view is that it does not empower the
297
licensing officials to disregard the applicant's qualifications.
One final mention should be made of the provisions of the law which
are not directly applicable to employment. Title 11298 applies to the
rights of disabled persons with respect to their use of Germany's extensive
and efficient public transportation system. The person with an ausweis
card (and an individual accompanying him when he must have an
attendant) who pays DM 120 per year, or DM 60 for a six-month
period, 2 9 9 is entitled to complimentary use of public streetcars, buses,
289. Bundesurlaubsgesetz [BUriG], 1963 BGBl. 12, sec. 3, abs. 1.
290. Bethmann et al., supra note 131, at 117.
291. Neumann & Pablen, supra note 136, at 75.
292. Cramer, supra note 116, at 389.
293. Id. at 391.
294. SchwbG see. 51.
295. GG art. 12, abs. I.
296. Cramer, supra note 116, at 410.
297. Zanker, supra note 147, at 217.
298. SchwbG sects. 59-67 [Elfter Abschnitt].
299. The statute does not provide for shorter periods, but it does allow a
DM 10 per month rebate upon proof from the auswels card holder or his
representative that use was impossible for such a period because of his handi-
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ferries, and second class railway cars. The costs of these services are shared
by the Lander,or states, and the federal government. 3 00

I.

HISTORICAL PERSPECTIVES

A. The United States Americans with Disabilities Act

Historically, in this country, persons with disabilities have suffered
from discriminatory treatment, exclusion and segregation from much of
society. Indeed, in times preceding Colonial America, such persons were
regarded as "incomplete human beings, or 'defective,"' 3 0 1 a
characterization which contributed to their persecution, neglect, or even
death. 3 02
The abuse practiced toward the handicapped eventually, albeit
gradually, evolved into humanitarian treatment, care and protection. Many
view the social welfare legislation of the 1930s establishing the Social
Security system as simply perpetuating the concept of the disabled as
helpless and unable to contribute to society in any meaningful
3 03
manner.
The 1973 Rehabilitation Act marked the first real shift in this country
from the categorization of all disabled individuals as unemployable to the
position that their skills can be put to productive use in the
workplace. 30 4 Section 504 of this statute, 3 0 5 was the impetus for a
cap or his death. Id. sec. 59, abs. 1, satz 3. Until March 31, 1991, these
respective figures in East Berlin and the 5 new Lalnder added by the unification
were DM 30 per year, DM 15 per 6 months, and DM 2.5 per month allowable
rebate. Neuman & Phalen, supra note 136, at 64.
300. SchwbG sec. 65, abs. 1.
301. Mayerson, supra note 14, at 1. This article by Arlene Mayerson, CoDirector of the Disability Rights and Defense Education Fund, provides an insightful and detailed explanation of the sequence of federal efforts to eliminate
discrimination against the handicapped, including Congressionally directed
studies and consideration of various independent reports.
302. For a detailed historical treatment of this topic, see Marcia P.
Burgdorf & Robert Burgdorf, Jr., A History of Unequal Treitment: the
Qualifications of HandicappedPersons as a "Suspect Class" under the Equal
Protection Clause, 15 Santa Clara L. Rev. 855 (1975).
303. See Jacobus tenBroek & Floyd W. Matson, The Disabled and the Law
of Welfare, 54 Cal. L. Rev. 809 (1966).
304. Elizabeth C. Morin, Note, Americans with DisabilitiesAct of 1990:
Social Integration Through Employment, 40 Cath. U. L. Rev. 189 (1990).
305. A representative from the Disability Rights Education and Defense
Fund referred to § 504 as the "first piece of cross-disability civil rights legisla-
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visible and proactive movement for the rights of the disabled.
The underlying philosophy of section 504 was innovative in many
respects. First, its so-called "cross-disability" approach acknowledged that
the problems of persons with impairment were similar with regard to
education, employment, and societal access to those facing discrimination
by reason of race, sex, religion, or age. Secondly, this act first used the
term "discrimination" in reference to exclusionary policies practiced
against the disabled. The Act effectively shifted the focus away from
limitations of the individual caused by the impairment and toward
society's need to remove artificialinpediments preventing the disabled
person from using his assets to the fullest. These impediments were both
architectural and attitudinal, and the Rehabilitation Act strove to remove
both. Lastly, the law represented the federal legislature's recognition that
306
discrimination against the disabled is essentially a civil rights issue.
The Senate Report accompanying the 1974 amendments to section 504
unambiguously evidenced
Congress' intent to add disability to the body of
30 7
civil rights statutes.
The affirmative action tenor upon which Germany's
Schwerbehindertengesetzis based is present also to a degree in some facets
of the United States laws addressing problems of the disabled. The
mandate to provide "reasonable access" does provide for these persons a
special protection not extended to those outside the protected class.
Despite the aspirations and expectations of Congress, the
Rehabilitation Act's prerequisite of general funding in order for the law to
apply limited its scope considerably. The first law affecting the private
sector which added the disabled to the groups traditionally protected 30 8
was the 1988 Fair Housing Amendments Act. 3 0 9 This law requires
accommodations in both existing policies which have the effect of
excluding the disabled and in future construction features to facilitate
3 10
accessibility.
The final product, the ADA, finally extended the Rehabilitation Act's
tion." Mayerson, supra note 14, at 1.
306. Id. at 2.
307. Id. at 2 n.5 (quoting S. Rep. No. 1297, 93d Cong., 2nd Sess. 39
(1974), which reads in part, "[s]ection 504 was patterned after, and is almost
identical to, the anti-discrimination language of section 601 of the Civil
Rights Act of 1964... and section 901 of the Education Amendments of 1972
....
The section therefore constitutes the establishment of a broad government policy that programs receiving Federal financial assistance shall be operated without discrimination on the basis of handicap."
308. These categories are race, color, religion, sex, national origin and
sex. See amended Title VII of the Civil Rights Act of 1964, 42 U.S.C. §§
2000(e)-2000(h) (1991) and Age Discrimination in Employment Act, 29
U.S.C. § 23 (1967).
309. 42 U.S.C. §§ 3601-3631 (1988).
310. Mayerson, supra note 14, at 3.
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protections to private sector businesses. The law itself calculated the
number of Americans with disabilities as some 43,000,000 and projects
an increase in that figure because of the growing percentage of older
persons in the nation.3 1 1
Public opinion is predictably mixed as to the constructive potential
and the need for the ADA. A 1991 Harris Poll concluded that nine out of
ten Americans believe that "society will benefit from having disabled
people becoming more productive and contributing to the economy rather
than receiving welfare payments." 3 12 The same poll cited eighty-nine
percent of the public as willing to subsidize the cost of integration of the
disabled into the mainstream of American society, eighty-one percent
desirous of the establishment of programs to end workplace discrimination
against the disabled, ninety-six percent supportive of making restaurants,
theaters, hotels, and other public places accessible, and ninety-three
percent in favor of making public transportation accessible. 3 13 On the
other hand, the conservative research group, the Heritage Foundation, has
criticized President Bush for having signed the bill into law, condemning
it as senselessly expanding an already inflated budget and increasing the
3 14
nation's burgeoning regulatory programs.
To be sure, the ADA will prove costly. Whether the benefits yielded
will ultimately prove to outweigh the expenses must await the
implementation of this yet fledgling statute.
The law precludes employers from relying on stereotypes and
unrealistic misgivings about the potential productivity and employability
of persons with disabilities. The dual aims of Congress were to charge
management with the responsibility of integrating the disabled into the
workforce wherever possible, and, concurrently, to render the disabled less
dependent upon governmental aid.31 5 The effort was to achieve this via a
careful balance of the rights of the individual disabled person with the
3 16
economic capacity of the business entity.
The transition in the United States, then, has been one from disdain
for the physically and mentally impaired, to pity and lachrymose regard of
these persons as helpless mendicants deserving of welfare assistance, to
the recognition of each disabled individual as presumably productive in the
employment setting and entitled to protection against segregation,
isolation, and discrimination. This final theory is the one codified in the
ADA.
311. ADA § 2(a).
312. Donna Z. Heuneman, DisabilitiesAct Protects Individual Liberty,

Richmond Times-Dispatch, July 22, 1992, at A-11.
313. Id.
314. James J. Kilpatrick, And at Home Critics Rip Regulatory Burdens,
Richmond-Times Dispatch, July 25, 1992, at A-11.
315. Morin, Note, supra note 304, at 213.
316. Heuneman, supra note 312.
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B. Germany's Schwerbehinderteneesetz
Since the birth of the present post-World War II German government,
the Federal Republic of Germany (Bundesrepublik Deutschland), the
federal parliament (Bundestag) has approved comprehensive legislation
protecting disabled persons in 1953,317 1961,318 1974,319, 1976,320
and 1986.321
Originally, German laws assisting the handicapped covered only
persons injured on the job because this was deemed one of that nation's
great social problems of the late 19th and early 20th centuries. 3 2 2 Prior
to World War I, lawmakers seemed to lack motivation to make any
significant legal provisions for war victims. The wars preceding the two
World Wars had resulted in relatively few casualties. Also, the economic
structure and the traditional assumption by family and church of the role
of caring for those in need sufficed to provide for those who were injured
or who were survivors. Statutes establishing military pensions were
updated regularly (1871, 1906, and 1907);323 but these laws had no
provisions for reintegrating these persons into the workforce.
A similar situation existed with regard to persons who had sustained
industrial injuries, then rising in number by reason of the growth in
economic and industrial development. The first accident insurance law
was adopted in 1884324 in response to this increase. This early statute,
amended in 1900, later became the present law which was passed by the
Bundestag in 1963325
Both the military pension law and the accident insurance law,
however, provided only financial assistance to claimants. Not until after
World War I did the government couple this type of aid with help in
317. Gesetz fiber die BeschUftigung Schwerbeschadigter, 1953 BGB1. I
389.
318. Neufassung des Schwerbesch~ddigtengesetzes, 1961 BGBl. I 1233.
319. Gesetz zur Weiterentwicklung des Schwerbeschiidigtenrechts, 1974
BGBI. 1 981.
320. Das Achte Gesetz fiber die Anpassung der Leistungen des Bundesversorgungesetzes, 1976 BGBI. I 1481.
321. SchwbG, 1986 BGB1. I 1110.
322. Neumann & Pablen, supra note 136, at 47.
323. Id.
324. Manfred Weiss, Federal Republic of Germany, reprinted in 5 International Encyclopedia for Labour Law and Industrial Relations 31 (Roger
Blanpain ed., 1986)
325. Neureglung des rechts der gesetztlichen Unfallversicherung, 1963
BGBI. 1 241.
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3 26
attaining gainful employment.
The first World War had an astronomic toll on the German economy.
1.9 million German soldiers lost their lives, and another 900,000 survived
with significant injuries. 3 27 Of this latter figure, some 250,000 had
resulting loss of work capacities exceeding fifty percent. 3 2 8 The
government responded by enacting Regulations for the Employment of the
Handicapped in 1919 and the legislation necessary to implement these
regulations, 3 2 9 requiring all private and public employers to fill at least
two percent of their workplace positions with handicapped persons. The
practice of requiring consent of the Hauptflrsorgestelle before a
handicapped employee was terminated commenced with this law, 3 30 and
the quota concept is one which the German government never
discontinued.
The impact on Germany of World War II far exceeded that of the
earlier world war. The casualty count this time was 3.2 million German
soldiers and more than 500,000 civilians. 33 1 After one half of the 1.5
million injured were left with reduced work capacities in excess of fifty
percent, the consequent effect on the labor market was devastating. The
1923 law had become virtually obsolete with the post-war division of the
country into four zones, one each under control of the United States, Great
Britain, France, and the Soviet Union. The division permitted the ten
various Lander to enact their own laws with respect to employment rights
of the disabled. These Land (state) laws requiring employers to hire
handicapped workers for stated percentages of the work positions ranged
from two to ten percent. 3 32 The laws protected all persons with fifty
percent or more loss of work capacity, irrespective of the cause of the
33
loss.3
The obvious need to enact a single cohesive statute applicable to all
of Germany led to a meeting at the end of 1947 among representatives
from the employment offices of each Land (Landesarbeitsanter),the
welfare offices (Hauptftirsorgestellen),the Association for the Disabled
(Schiwerbeschadigten Verband), and both labor and management
("Sozialpartner").3 34 The labor ministers (Arbeitsninister)of other
Landerunanimously endorsed the passage by the federal government of a

326. Neumann & Pahlen supra note 136, at 47-48.

327. Id. at 48.
328. Id.
329. Die Verordnung tiber die Bescbftigung Schwerbeschudigter, 1919
RGBI. 28, amended by Das Gesetz tiber die Beschiiftigung Schwerbeschddigter,
1920 RGBI. 458, 1922 RGBI. 972 and 1923 RGB1. 57.
330. Neumann & Pahlen, supra note 136, at 48-49.
331. Id. at 49.
332. Id. at 50-51.
333. Id. at 52.
334. Id.
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Lander unanimously endorsed the passage by the federal government of a
statute protecting the rights of the handicapped. 3 3 5 The major issues
which were disputed were how to define the persons protected by the law,
employers covered, and
the governmental unit or units enforcing or
33 6
administsering the law.
The new 1953 statute adopted the ten percent requirement as the duty
for employers in the public sector, banks, and insurance companies, and
six percent for all others. The penalty for non-compliance
(ausgleichsbgabe)of DM 30 per month for each unfilled position was the
enforcement mechanism. Newly protected persons were wives or widows
of war victims.

33 7

The legislature amended the law due to its ineffectiveness evidenced
by the consistent rise in both the number of unemployed disabled persons
and the number of unfilled pflichtplatze.3 3 8 At the end of January, 1955,
over 37,000 disabled were unemployed, and more than 280,000 of 3the
3 3 9 The werkstatt concept 4 0
total of 670,000 pflichtplatze were unfilled.
evolved from a concern separate from the legislature's anxiety over the
number of unemployed disabled persons. A greater percentage of those
who were employed worked not in the general workplace, but in places
reserved solely for handicapped employees and where they were not able to
develop any residual skills allowing them to become more productive
3 41
employees in general
The Federal Republic of Germany traditionally has assumed a
partnership role with other nations in dealing with employment 3 4of2
disabled persons, a crisis its government perceives as a worldwide one.
In this regard, Germany is bound not only by the directives from the
Bundestag, but also by many international agreements committing the
member nations to resolving this predicament through rehabilitation and
vocational development for all disabled persons. Some of these pacts
include the UNO Agreement for Economic, Social and Cultural
Rights, 34 3 the European Convention for Protection of Human Rights and
Basic Freedoms, 3 44 the International Labor Organization Agreement for
335. Id.
336. Id. at 52.

337. Id. at 53.
338. Id. at 55.

339. Id.
340. See supra notes 241-47 and accompanying text.
341. Neumann & Pahlen, supra note 136, at 60.
342. Grossman et al., supra note 166, at 50.
343. Pakt tiber Wirtschaftliche, Soziale und Kulturelle Rechte, 1973 BGBI.
, 11569, and 1976 BGBI. 1 428.
344. Europgische Konvention zum Schutz der Menschenrechte und Grundfreiheiten, 1950 BGBI. R 1953, 1970 BGB1. 1 1315, and 1972 BGB1. H 105.
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European Social Charter provision giving each disabled person the right to
employment without regard to the cause of the disability, 3 4 6 and the
Agreement for the Establishment of the European Economic
Community. 34 7 German courts frequently cite decisions of the European
Economic Community Council, such as the one from 1974 declaring that
disabled persons have the right to lead a normal and independent life and to
be completely integrated into the workplace. 3 4 8 The decisions are not
binding but act as supportive authority for interpreting national law.
These international commitments supplement national law and are
incorporated into the German government's obligations to the disabled. 34 9
The development of German law assisting the disabled in the
workforce, then, has been fundamentally influenced by three major factors,
none having an equivalent in the United States: (1) Germany's extensive
obligatory involvement with European regional and international
organizations; (2) the impact of the two world wars fought in large part on
German soil; and (3) the German government's basic assumption of the
responsibility to make amends for most of the social ills of its people. It
is this latter principle in particular which dominates both labor law and
social security law in Germany where the government attempts to
safeguard weaker groups in general.3 50

m. COMPARATIVE OVERVIEW
A. Comparison of ADA and Schwerbehindertengesetz
35 1
Provisions

1. Covered Employers
The sizes of businesses which are subject to the respective statutes are

virtually indistinguishable, the German law covering businesses with
sixteen or more positions, and the United States law covering those with

Beschlftigung der Behinderten, s. Gesetz vom June 9, 1989, BGB1. II 2.
346. Teil I Nr. 15, Tell II Art. 15 EuSozCh, Sept. 19, 1964, effective Feb.
26, 1965, BGB1. 1E 1122.
347. Vertrag zur Grilndung der Europiischen Wirtschaftsgemeinschaft,
1957 BGBl. H 766.
348. June 24, 1974, A Bg. der EF Nr. C 80 vom July 9, 1974, S. 30.
349. Grossman et al., supra note 166, at 50-52.
350. Weiss, supra note 4, at 14.
351. See Appendix A at the end of article for chart of comparisons between
the ADA and Schwerbehindertengesetz.
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sixteen or more positions, and the United States law covering those with
fifteen or more employees. 35 2 Nonetheless, there is a subtle difference:
the ADA refers to number of employees as the determinant factor for
coverage, and the Schwerbehindertengesetzis governed by number of
positions, or arbeitsplatze. Thus, if an employer had sixteen available
positions, but only thirteen persons presently employed because three of
its workers were on leaves of absence, he nonetheless has to fulfill the
obligations of the German law. Such business would not be a covered
entity under United States law, if it in fact did not have the requisite
number of employees for at least twenty weeks during the current or
preceding calendar year.
2. Protected Persons
It is not feasible simplistically to classify one statute or the other as
being of broader coverage in this category, since each is more inclusive
than the other in some respects.
The Schwerbehindertengesetzincludes persons with psychoses and
personality disorders, but the ADA expressly exempts many designated
psychotic conditions. 3 53 Although the Schiverbehindertengeselz is
perhaps overly inclusive in this regard, it is submitted that the ADA
unrealistically excludes persons who clearly are within the purview of the
generally accepted concept of impaired or disabled. Some personality
disorders are manifest in manners as adverse to the afflicted individual as
would be a physical or mental impairment. Many such as kleptomania
and pyromania arguably constitute mental disorders; it is not clear why the
Congress elected to exclude these maladies. Persons suffering from such
applications should be regarded as disabled for purposes of the statute as
unable to meet
they are under the German law. Nonetheless, they may be
3 54
employment.
for
qualified
are
they
proving
of
the burden
On the other hand, the ADA is broader than the
Schwerbehindertengeselzwith respect to a more general concept. The third
prong of the definition of "disabled" includes persons who are regardedby
others as having a disability, whether or not any such disability is actually
present. Further, the new statute encompasses persons who associate or
have a relationship with a disabled person. The wisdom of the Congress
regarding this provision can be disputed as having made the definition far
broader than is the actual scope of persons in need of legislative
protections. It is suggested herein that the ADA definition of "disabled"
352. ADA § 101(5)(A) and SchwbG sec. 5, abs. 1.
353. See supra notes 108-09 and accompanying text.
354. Compare with the holding in Arline, 480 U.S. 273, 287 (1987)
(holding that. Ms. Arline met the definition of "handicapped" but still had the
burden of proving that she was "qualified," despite her contagiousness).
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ideally should be narrowed so that these classes are deleted from coverage,
but broadened to consider those suffering from psychoses and personality
disorders.
Congress' exclusion in the ADA of persons who are current users of
illegal drugs is to be commended. It would be an anomaly indeed to
extend the protective arm of one law as a result of an individual's violation
of another law. The Bundestag would be well advised to consider adopting
a similar exclusionary provision in the Schwerbehindertengesetz.
The fundamental flaw in the Schwerbehindertengesetzin this category
is not in the definition of persons protected, but in the methodology of
determining who meets such definition. The German statutory manner of
designating which persons will be issued ausweis cards is dependent upon
the opinion of non-medical administrative personnel. 3 5 5 Further, some
learned legal scholars take the view that being classified as
schwerbehinderte is simply achieved with too much.ease, 5 6 and that the
parameters of who comprise the class of disabled in Germany have been
artificially widened. If the issue is litigated under the ADA, the deciding
court will consider, if not defer to, more expert opinion as to a plaintiffs
impairment. 3 57 Such a method is patently preferable to the ausweis
issuance procedure.
3. Prohibited or Required Acts or Employers and
Defenses/Possibilities of Mitigation
These two categories are discussed concurrently, since together they
constitute the essence of the charge of a violation of the statutes.
The basic approach of the ADA is to afford the individual disabled
person an opportunity in employment which is equal to that afforded one
not so disabled. It is not an affrmative action law, but is an effort by the
legislature to provide whatever is needed to put the disabled on a plane
parallel to that of his non-handicapped peers. The ADA requires the
employer to reasonably accommodate the disability, but will not
355. See supra note 144.
356. Interview with Dr. Franz-Jtrgen Sacker, Dean of the Juristische
Fakultidt of Christian-Albrechts Universitlit zu Kiel, in Hamburg, Germany
(May 17, 1991). Dr. Sacker expressed the opinion that obtaining an Ausiveis
card is quite simple, even for people without serious impairments.
357. For example, in Arline, the Supreme Court accepted the medical opinion of the physician who had examined the plaintiff and found that her tuberculosis was "in an acute form in such a degree that it affected her respiratory system." 480 U.S. at 281. Further, the Court held that in determining whether the
degree of a person's contagiousness should render him not "otherwise qualified," courts "normally should defer to the reasonable medical judgments of
public health officials." 480 U.S. at 288.
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ultimately burden the employer with a less productive or less desirable
worker. For example, once he makes the accomodation, the employer
expects the disabled person to meet the same employment demands as are
expected of his colleagues.
The defenses permit a business to respond to the particular case where
discrimination has been alleged, either by claiming that the plaintiff does
not meet the statutory definition of "disabled" or "qualified" or by referring
to the business itself in this particular situation. The latter position
allows an employer to protect itself from excessive expenditures or efforts
by proving that an accommodation of the plaintiffs disability would be an
undue hardship. Alternatively, it might defend by contending other
workers must be protected from dangers to health or safety that the
plaintiff would present.
The goal of the Schwerbehindertengesetz is a statistical one. Once a
business has hired its six percent quota of disabled workers, it has no
remaining duties. This method yields no apparent benefits to the
particular job applicant to whom employment is denied; the applicant has
no relief under the German statute. Satisfaction of the duties imposed by
the Schwerbehindertengesetzis gauged from the employer's perspective
strictly by monetary factors. Its noncompliance involves the payment of
the ausgleichsabgabeto the government, not to the individual aggrieved
job applicant or employee, and it might receive this amount by
participating in a werkstatt effort designed to assist the disabled as a group
in the future. Similarly, a business' ability to receive additional credit for
retaining a disabled person with special difficulties in an employment
setting provides no consolation to the individual who remains
unemployed.
The regard of the disabled as a class by the German legislature and on
an individual case-by-case basis by the United States Congress portrays
the essential distinction between the two laws. The ADA endeavors to aid
the particular disabled individual, and the Schwerbehindertengesetzviews
the impaired as a class which will be statistically helped if the overall
employment rate within that class is improved.
4. Penalties and Enforcement Mechanisms
The basic individual-disabled-person mentality of the ADA versus the
disabled-as-a-class view of the Schwerbehindertengesetzis present also in
an analysis of penalties and enforcement mechanisms. Equitable relief
available under United States law is granted to the particular plaintiff.
Nevertheless, the message to a business which has violated the law is an
unambiguous deterrent. Hire or promotion with back pay is the standard
relief, and future violations will result in similar sanctions.
In the United States, the victim's rights are amplified by the new
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Civil Rights Law provision for compensable or punitive damages and for
a jury trial when such are requested. 35 8 Jury trials are nonexistent in
German jurisprudence, so this is not a possibility for the Bundestag to
consider. Both the additional potential monetary damages and the
likelihood of allowing a jury to decide should be potent deterring factors
for continued or future violations under the ADA. On the other hand, a
sizeable and reasonably successful and affluent business in Germany
readily would prefer to pay the relatively menial DM 200 per month per
violation.
To comply would often require its making an
"accommodation" comparable to that mandated under United States law;
this might prove more financially unpalatable. The German yardstick is a
fiscal one. The business will not suffer significantly by reason of
noncompliance, provided it views the ausgleichsabgabepayment as
arithmetically beneficial to the alternative.
In addition, German law permits the employer to figure the number of
positions it has, the number of disabled it is obligated to hire, and the
extent to which it has fulfilled this duty. The potential for inaccuracy at
best and deception at worst is obvious. Regardless of the consequences for
a recalcitrant business, the disabled job applicant has reaped no personal
benefit through the German system; the consequences for non-compliance
are not directed toward such a goal. The monies derived are used to
enhance employment opportunities for the disabled; but this fact does not
inure to the benefit of one who may have been the subject of
discriminatory treatment by reason of his disability.
The polar directions of the two acts are evident in the ADA's goal of
rectifying wrongful treatment on a case-by-case basis and assuring as a
corollary that the employer and its other employees, too, maintain their
rights. The Schwerbehindertengesetz'scomparatively lenient penalties 3 59
present an antithetical approach in light of its purpose.
The ADA seems to be the more effective of the two laws regarding
consequences of noncompliance. If the disabled are truly to be assured full
employment rights, the equitable remedies it provides achieve such a goal
much more directly than do the penalties assessed under the
Schwerbeldndertengesetz.
5. Miscellaneous Provisions
Each statute has extraordinary additional features which make it
unique. Some such features are commendable, and some detract from the
358. Civil Rights Act of 1991, 42 U.S.C. § 1981a.
359. It might be more economically advantageous for a large business simply to pay the necessary DM 200 per month ausgleichsabgabe per unfilled
pflichtplatz required under SchwbG sec. 2, abs. 2 rather than to fill it with a
disabled person.
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law's general effectiveness.
The foremost positive miscellaneous sections of the German law are
those directed toward rehabilitating and providing vocational training for
handicapped persons and to equip them to engage in productive
employment. This is the underlying philosophy of the Werkstdtten
system. 3 60 Although the allowable credit for employer participation
might be viewed as excessive, the principle is one designed to improve
conditions in general for the disabled as a class. The statute provides for a
thirty-eight-member rehabilitation committee to advise the Bundesininister
far Arbeit regarding expenditures of the fund resulting from
ausgleichsabgabepayments; this provision assures that the sources for
these rehabilitative efforts will be available. 3 6 1 The Bundestag is to be
lauded for this program.
The German statute also requires regular two-year demographic
assessments3 62 of which persons hold ausweis cards in order to make
relevant and current evaluations of such classes needing help. This periodic
survey allows the lawmakers a valuable perspective from which they
might debate possible amendments.
Another model used in the Schwerbehindertenges.etzwhich the United
States Congress might consider is the provision for a fiduciary
representative (vertrauensmann or -frau) to serve as an official
spokesperson on behalf of a business' disabled workers.
The sections of the Schaverbehindertengesetzwhich appear arbitrary
and unjustified, however, are the across-the-board assurance of additional
paid vacation time to disabled persons and the provision enabling
automatic avoidance of overtime work without regard to need or other
meaningful rationale.
The German statute has used the compensation needs of the worker
who has sustained an industrial injury in a complementary manner with
the legislative philosophy of advancing the probability of employment for
this class. This corresponding effort to avoid duplicity is surely preferable
to the conflict the ADA poses with state workers compensation statutes.
Most of these state laws charge an employer with responsibility for an
employee whose work has aggravated a pre-existing injury or
impairment. 3 63 As a consequence, the wise United States employer
traditionally has required a routine physical for job applicants in order to
insure their physical fitness for the particular job duties. Thus, the ADA

360. SchwbG sections 54-58. See supra notes 240-42 and accompanying
text for discussion on this portion of the statute.
361. SchwbG sec. 35.

362. Id. see. 53.
363. See, e.g., Va. Code Ann. § 65.2-101 (Michie 1991), as interpreted by
the Supreme Court of Virginia in Olsten of Richmond v. Leftwich, 336 S.E.2d
893 (1985).
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proscription of pre-employment physicals 3 6 4 precludes attainment of the
purposes of the workers compensation statutes.
The nonconformity of the ADA's prohibitions with state workers'
compensation procedures is evident in another respect. Generally an
employee's workers compensation benefits will terminate if he has falsely
represented a physical condition upon his procurement of employment and
365
if there is a causal relation between the representation and the injury.
The ADA, however, prohibits pre-employment inquiries by an employer
which
relate to whether the applicant has a disability, or, if so, how severe
it is. 3 6 6 State and federal statutes should complement, not distort, one
another, and this is perhaps one such anomaly the Congress did not
anticipate upon its passage of the ADA.3 67

B. Comparison of Social, Cultural and Legal Systems of
!Germany and the United States
The German allegiance to administrative watch over social matters
contrasts starkly with the United States' cautionary view toward
governmental oversight. All workers in Germany have had health
insurance since 1883, work accident insurance since 1884, and retirement
insurance since 1889.368 One of the basic principles set forth in the
Grundgesetz declares Germany to be a democratic and social federal
state,3 69 a principle chosen to protect the weaker members of Germany's
society. 3 7 0 The federal government has undertaken aparenspatriaetask
of sorts, bearing the responsibility of caring for its people in nearly all
areas of need.
The effort of the United States on the other hand, has in recent years
been to take a hands-off approach, deferring considerably to private
resources for direct aid and offering only tangential, or at least decreasing,
assistance from the federal government.3 7 1 The social state status of
364. ADA §§ 102(c)(3)(A), (B) and (C).
365. See, e.g., McDaniel v. Colonial Mechanical Corp., 350 S.E.2d 225

(1986).
366. ADA § 102(c)(A).
367. See Charles F. Midkiff, The Americans with DisabilitiesAct, 18(2)
Va. B. Ass'n. J. 5, 10 (Spring 1992) for an excellent discussion of this
conflict.
368. Weiss, supra note 4, at 31.
369. GG art. 20, abs. 1.

370. Press and Information Office, Federal Republic of Germany, Introduction to Grundgesetz 5 (off. trans., 1977).
371. Traditionally, the U.S. has operated under an economic free enterprise
system in which no person, group, or agency determines what is to be pro-
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Germany and its civil law system as contrasted with the United States
common law system make a comparative study a natural one. The two
legal structures have patently divergent programmatic directions and
readily discernable characteristics.
The German government's paternalistic stance over its people is
conceivably influenced by a preoccupation with its recent past and its pain
and sensitivity over the experience of Hitler's Third Reich. In the view of
some, there is an unspoken realization of the fragility of the country's
institutions and the fear that government inefficiency or severe economic
problems will cause the collapse of democracy. 3 72
This social consensus which formed the foundation for the Federal
Republic of Germany is considerably threatened by the budgetary
problems precipitated by the reunification with the eastern sector. The
federal budget deficit for 1992 is $26 million, the highest in German
history. The four-decade long labor peace in which German workers,
particularly unions, cooperated with business in a true "spirit of social
partnership" 3 73 may face predictable worker militancy over the higher
taxes and geometrically growing burdens borne by western workers for the
sake of unity.3 7 4 Despite massive transfers by the German government
of capital to the east 3 75 and a hefty tax increase the government had
promised would not occur, fully two-thirds of this capital goes to
consumption rather than investment. 3 7 6 The recurring view among
western workers is that their diligence and hard work must be matched by
those in the east, who must realign their past acquiescence to
governmental commands and become as productive and efficient as their
brethren in the west.
Resentment within employee circles in the west could lead to less
willingness to make the sacrifices required to help their disabled
duced despite the many governmental social welfare programs, such as Social
Security, unemployment, and minimum wages laws, the provision of medical
services has never been socialized. Nor does the U.S. engage in the mandatory
retirement benefits program that Germany employs. See generally 7 The
World Book Encyclopedia 424-26 (1978) for an explanation of free enterprise.
372. See, e.g., Gordon A. Craig, Democratic Progress and Shadows of the
Past, Forty Years of the Grundgesetz 27 (German Historical Institute
Occasional Paper No. 1, Hartmut Lehman & Kenneth F. Ledford eds., 1990).
373. John Domberg, German Strikers Mark the End of Business as Usual,
Richmond Times-Dispatch, May 24, 1992, at F-3.
374. The Wall Street Journal has expressed doubts over whether western
German workers can continue to meet the "challenge of producing an economic
miracle matching the one that lifted them out of the ashes of World War II."
Frederick Kempe, Gennany's Huge Bill for Bailing Out East is Riling its
Workers, Wall St. J., May 15, 1992, at A-1.
375. 170 billion Deutsche Mark in 1991 and likely 218 billion DM in
1992 will be transferred to the east. Id See also Dornberg, supra note 373.
376. Id.
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constituency. Also, these economic demands have taken a toll on
businesses as well as on labor. The downsizing and layoffs resulting from
the need to trim finances in order to meet costs arising from
reunification 3 7 7 necessarily will affect a proportionate share of disabled
workers. Thus far there has been minimal, if any, resistance by
companies or workers to the sacrifices mandated by the
Schwerbehindertengesetz,and legal scholars are for the most part rarely
critical of the legislative effort. Nonetheless, the effectiveness of the
quota method may be put to a strenuous test as German businesses pay
mounting prices for the reunification.

IV. CONCLUSION
The legislative packages of both the Bundestag and the Congress
address pervasive difficulties which regularly confront disabled persons in
the workplace setting. Proponents of the superiority of one statute over
the other might debate the diverse methods of determining the scope of
persons whom the law should benefit, the different penalties for
noncompliance, and the administrative-judicial enforcement and dispute
resolution distinction. Such a discourse would likely prove futile because
of the fundamental different social and cultural backgrounds giving rise to
the statutes and the different legal systems under which the mandates are
caried out.
Independent of these historical and pragmatic differences, the
predominant and critical difference between the Schwerbehindertengesetz
and the Americans with Disabilities Act is the methodology through
which the plight of the disabled worker is to be made more tolerable.
There is an immediately discernable distinction between the fundamental
philosophies of the German and United States legislatures. On the one
hand, the German Schwerbehindertengesetzemploys the use of quotas
directed towards the disabled as a group. Indeed, the German statute has
been conceded not to be intended to grant rights to any individual
handicapped person but to further the rights of such persons as a class.3 78
On the other hand, Congress' approach has been to advance personal
employment opportunities and to assure non-discriminatory treatment for
the qualified handicapped individual. The imposition of a percentage
directive for businesses and the six percent quota used in the
Schwerbehindertengesetzis indeed an anathema to any opponent of the
general effectiveness of quotas.
Legislation, to be sure, is prospective in nature, and a projection of
377. Id.
378. Neumann & Pahlen, supra note 136. See also supra note 221 and accompanying text.
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which avenue will ultimately prove more workable would be conjectural.
Nonetheless, the aversion of so many Americans to quotas as a solution
to any civil rights dilemma dictates the conclusion that the German model
is not one which would meet with a receptive audience in a United States
electorate.
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