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I. INTRODUCTION
On Friday, January 18, 1991, Saddam Hussein's government in Iraq
fired eight SCUD missiles at Tel-Aviv. Unquestionably an act of
aggression under international law,1 this attack was followed for more
than a month by thirty-one additional SCUDs directed exclusively at
civilian populations in Israel. 2 Baghdad's last missile attack against Israel
* Princeton University, 1971. Professor of International Law, Department of
Political Science, Purdue University.
1. See Resolution on the Definition of Aggression, adopted Dec. 14, 1974,
G.A. Res. 3314, U.N. GAOR, 29th Sess., Supp. No. 31, at 142, U.N. Doc.
A/9631 (1975), reprinted in 13 I.L.M. 710 (1974).
Iraq would likely argue that its SCUD attacks against Israel were not acts of
aggression, as a condition of war exists between the two states. This would
be, however, an ironic and erroneous argument. The basis of the ongoing state
of war is the initial Arab aggression (which included Iraqi forces) against Israel
during 1948-49 and the continuing assertion of a condition of belligerency by
Iraq. To accept an Iraqi argument purporting nonaggression, therefore, would
acknowledge the legal absurdity that states can immunize themselves against
certain criminal liabilities by engaging in criminal behavior. This is hardly a
jurisprudential acknowledgement of which international law could be proud.
Iraq has a long history of aggression against Israel. Baghdad sent
significant numbers of expeditionary forces in the 1948 War of Independence,
the Six Day War (1967), and the Yom Kippur War (1973). During the 1948
War, Iraqi forces entered Trans-Jordan and engaged Israeli forces in Western
Samaria. In the aftermath of the 1967 War, Iraqi forces, which were again
deployed in Jordan, remained there for more than two years. During the 1973
War, Baghdad committed about one-third of its then 95,000 man armed forces
to assist Syria in its campaign of aggression against the IDF on the Golan
Heights. See generally Chaim Herzog, The Arab-Israeli Wars: War and Peace
in the Middle East from the War of Independence Through Lebanon (1982).
2. Pursuant to 1949 Geneva Convention IV (the first international
agreement in the laws of war to address exclusively the treatment of civilians),
civilians are "Persons taking no active part in the hostilities, including
members of armed forces who have laid down their arms and those placed hors
de combat by sickness, wounds, detention, or any other cause .... " Geneva
Convention Relative to the Protection of Civilian Persons in Time of War,
Aug. 12, 1949, art. 3, 6 U.S.T. 3516, 3518, 75 U.N.T.S. 287, 288 [hereinafter
Geneva IV].
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took place on February 25, 1991. 3
What are Israel's rights and obligations to prosecute these crimes
under international law 4 and to prevent future crimes? Clearly, the norms
of civilized international relations were not designed to inhibit a nation's
security. Nothing in contemporary or traditional international law
compels states to willfully jeopardize their own safety or survival. On the
contrary, an overriding prerogative of sovereignty, codified at Article 51 of
the U. N. Charter5 and in customary international law 6 is the right of8
7
self-defense. This right includes both post-attack and anticipatory
9
measures. Furthermore, the peremptory expectation of nullunt crimen
sine poena10 should not be dismissed lightly. 11 What, then, is Israel to
3. Based on IDF-spokesman accounts, The Jerusalem Post reported: "One
person killed by a missile; 12 additional deaths result indirectly from missile
attacks. Nearly 200 persons injured in missile attacks. 1644 families were
evacuated in Tel Aviv and Ramat Gan. 4095 buildings damaged; 3991
apartments and residential buildings, 331 public institutions, 17 educational
institutions, and 54 businesses." SCUD Toll: Summing Up the 39 Missile
Attacks, The Jerusalem Post International Edition, March 9, 1991, at 3.
4. For a comprehensive consideration of Iraqi war crimes and prosecutorial
options, see the following articles: Jordan J. Paust, Suing Saddam: Private
Remedies for War Crimes and Hostage-Taking, 31 Va. J. Int'l L. 351 (1991);
Louis Ren6 Beres, The United States Should Take the Lead in Preparing
InternationalLegal Machineryfor Prosecution of Iraqi Crimes, 31 Va. J. Int'l
L. 381 (1991); William V. O'Brien, The Nuremberg Precedentand the Gulf War,
31 Va. J. Int'l L. 391 (1991); John Norton Moore, War Crimes and the Rule of
Law in the Gulf Crisis,31 Va. J. Int'l L. 403 (1991).
5. U.N. Charter art. 51.
6. Article 38 (1)(b) of the Statute of the International Court of Justice
describes international custom "as evidence of a general practice accepted as
law." For discussions of self-defense as such a custom see Ingrid Deter De
Lupis, The Law of War 73-74 (1987).
7. See supra note 5.
8. See Joseph M. Sweeney, et. al., The International Legal System 145670 (3d ed. 1988).
9. According to Article 53 of the Vienna Convention on the Law of
Treaties, "[A] peremptory norm of general international law is a norm accepted
and recognized by the international community of States as a whole as a norm
from which no derogation is permitted and which can be modified only by a
subsequent norm of general international law having the same character."
Vienna Convention on the Law of Treaties, May 23, 1969, art. 53, at 289,
U.N. Doe. A/CONF. 39/27 (1969), 1155 U.N.T.S. 331, 344, reprinted in 8
I.L.M. 679, 699 (1969).
10. No crime without a punishment.
This expectation received
authoritative contemporary expression in the judgment of the Nuremberg
Tribunal on September 30, 1946:

To assert that it is unjust to punish those who in defiance of

19921

Prosecuting Iraqi CrimesAgainst Israel

do?
During the war, before "restraint" became Jerusalem's official policy,
an Israeli military response had been widely expected. 12 But as such a

reaction was never undertaken, 13 Israel's current options regarding past
Iraqi crimes are predominantlyjudicial. The precise form of these options
long-term rights vis- t-vis
together with an examination of Israel's broader
14
Iraq are the subject of the following analysis.
treaties and assurances have attacked neighboring states without
warning is obviously untrue, for in such circumstances the
attacker must know that he is doing wrong, and so far from it
being unjust to punish him, it would be unjust if his wrong were
allowed to go unpunished.

See M. Cherif Bassiouni, InternationalLaw and the Holocaust,9 Cal. W. Int'l
LJ. 202, 284 (1979).
11. The earliest statement of nullum crimen sine poena can be found in the
Code of Hammurabi (c. 1728-1686 B.C.), the Laws of Eshnunna (c.2000'
B.C.), the even-earlier Code of Ur-Nammu (c. 2100 B.C.), and the lex talionis
or law of exact retaliation, presented in three separate passages of the Jewish
Torah, or biblical Pentateuch. In their sequence of probable antiquity, they are
Exod. 21:22-25; Deut. 19:19-21; and Lev. 24:17-21.
The Nuremberg Trial provides a more recent example of nullwn crimen sine
poena as a justification for action. Basing its sentencing not on reformation,
not on deterrence, but on retribution, the Nuremberg Trial concluded with an
explicit reaffirmation of nullum crimen sine poena. See supra note 10. See
also A.P. d'Entreves, Natural Law: An Introduction to Legal Philosophy 11011 (H.F. Paton ed., 1951).
12. Dore Gold, Iraqi Scud Threats and U.S.-Israeli Confidence, The
Jerusalem Post International Edition, July 26, 1992, at 5.
13. Under international law, the permissibility of transnational force is
always contingent, interalia, upon whether a condition of war or peace
obtains between states. Strictly speaking, as a state of war has existed
between Israel and Iraq since 1948, at Baghdad's insistence, any military
reactions by the Jewish State would not have represented measures of self-help
short of war. Instead of an instance of reprisal, self-defense or anticipatory
self-defeftse, such reactions would have represented just one more use of force
in an ongoing belligerency. Therefore, a military reaction would have been
prima facie lawful so long as it had fulfilled the settled peremptory criteria of
the laws of war, which are the expectations of discrimination, proportionality
and military necessity. Hague Convention IV Respecting The Laws And
Customs Of War On Land, With Annex Of Regulations, Oct. 18, 1907, 36 Stat.
2277, T.S. No. 539, 1 Bevans 631.
14. This Article focuses on methods for holding Saddam Hussein and his
ruling associates accountable for the crimes committed by the government of
Iraq. The liability of Saddam and his ruling associates for crimes committed
under international law is well established in the principle of respondeat
superior. Literally "Let the master answer," this principle is the converse of
the doctrine of "superior orders," and is designed to ensure that obedience to
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I.

JUSTIFICATION FOR NON-JUDICIAL ACTION

The longer-term non-judicial actions that Israel may justifiably pursue
depend, in part, on whether a state of war exists between Israel and Iraq.
The existence of a state of war is sometimes unclear under international
law. Traditionally, an explicit declaration of war was a necessary
condition before "formal" war could be said to exist. Hugo Grotius, for
example, divided wars into declared wars, which were legal, and undeclared
wars, which were not. 15 By the beginning of the twentieth century, the
position that war obtains only after a conclusive declaration of war by one
of the parties, was codified by Hague Convention III which stipulated that
"hostilities must not commence without 'previous and explicit warning' in
16
the form of a declaration of war or an ultimatum."
Currently, because of the criminalization of aggression by
authoritative international law, 17 declarations of war may be tantamount
authority by subordinates entails no criminal consequences. Moreover, the
superior's responsibility extends to situations even where no affirmative
orders to commit crimes have been given. Paragraph 501 of U.S. Field Manual
27-10, based on the judgment over Japanese General Tomayuki Yamashita,
stipulates that any commander who had actual knowledge, or should have had
knowledge, that troops or other persons under his control were complicit in
war crimes and failed to take necessary steps to protect the laws of war was
guilty of a war crime. U.S. Dep't of the Army, The Law of Land Warfare 178-79
(1956). Paragraph 501 denies the defense of "act of state" to such alleged
criminals by providing that, though a person who committed an act
constituting an international crime may have acted as head of state or as a
responsible government official, he is not relieved, thereby, from
responsibility for that act. Id. at 183. This paragraph is drawn from Principle
III of Principles of International Law Recognized in the Charter of the
Nuremberg Tribunal and in the Judgment of the Tribunal, known commonly as
The Nuremberg Principles (1946) and in the formulation of these principles by
the International Law Commission (1950). See Agreement for the Prosecution
and Punishment of the Major War Criminals of the European Axis Powers and
Charter of the International Military Tribunal, Aug. 8, 1945, 59 Stat. 1544,
82 U.N.T.S. 279. See also Affirmation of the Principles of International Law
Recognized by the Charter of Nuremberg Tribunal, adopted Dec. 11, 1946,
G.A. Res. 95, 1st Sess., at 1144, U.N. Doe. A/236 (1946).
15. Hugo Grotius, The Law of War and Peace 332-33, 351-58 (A. C.
Campbell trans., 1979).
16. Hague Convention MIRelative to the Opening of Hostilities, 1907, 3
NRGT, 3 series, 437, art. 1.
17. For pertinent codifications of the criminalization of aggression, see
The 1928 Kellogg-Briand Pact (Pact of Paris), Treaty Providing for the
Renunciation of War as an Instrument of National Policy, Aug. 27, 1928, 46
Stat. 2343, 94 L.N.T.S. 57, T.S. No. 796, 94 U.N.T.S. 57; U.N. Charter
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to declarations of international criminality. It could be a jurisprudential
absurdity, therefore, to tie a state of war to formal declarations of
belligerency. Thus, a state of war may exist vithout formal declarations,
but only if there is an armed conflict between two or more states and/or at
least one of these states considers itself at war. 18 With respect to Israel
Article 2 (4); the 1965 Declaration on the Inadmissibility of Intervention in
the Domestic Affairs of States and the Protection of Their Independence and
Sovereignty, G.A. Res. 2131, U.N. GAOR, 20th Sess., Supp. No. 14, at 11,
U.N. Doc. A16220 (1966), reprinted in 5 I.L.M. 374 (1966); the 1970 U.N.
General Assembly Declaration on Principles of International Law Concerning
Friendly Relations and Co-operation Among States in accordance with the
Charter of the United Nations, G.A. Res. 2625, U.N. GAOR, 25th Sess., Supp.
No. 28, at 121, U.N. Doc. A/8028 (1971), reprinted in 9 I.L.M. 1292 (1970);
the 1972 Declaration on the Non-use of Force in International Relations and
Permanent Prohibition on the Use of Nuclear Weapons, G.A. Res. 2936, U.N.
GAOR, 27th Sess., Supp. No. 30, at 5, U.N. Doc. A/8730 (1972); and the
Charter of the International Militar.y Tribunal, annex to the Agreement for the
Prosecution and Punishment of the Major War Criminals of the European Axis,
Aug. 8, 1945, art. 6, 59 Stat. 1544, 82 U.N.T.S. 279; Resolution Affirming
the Principles of International Law Recognized by the Charter of the
Nuremberg Tribunal, G.A. Res. 95 (1), U.N. Doc. A/236 (1946). See also
Convention on Rights and Duties of States, Dec. 26, 1933, arts. 8, 10-11, 49
Stat. 3097, 165 L.N.T.S. 19 (known generally as the "Montevideo
Convention"); the Pact of the League of Arab States, Mar. 22, 1945, art. 5, 70
U.N.T.S. 237; Charter of the Organization of American States, Apr. 30,
1948, chs. II, IV-V, 2 U.S.T. 2394, 119 U.N.T.S. 3 and Protocol of
Amendment, Feb. 27, 1967, 21 U.S.T. 607, T.I.A.S. No. 6847 (known
generally as the "Protocol of Buenos Aires"); the Inter-American Treaty of
Reciprocal Assistance, Sept. 2, 1947, 62 Stat. 1681, 121 U.N.T.S. 77
(known generally as the "Rio Pact"); the American Treaty on Pacific
Settlement, Apr. 30, 1948, art. 1, 30 U.N.T.S. 55 (known generally as the
"Pact of Bogota"); Charter of the Organization of African Unity, May 25,
1963, arts. U, I1, 479 U.N.T.S. 39.
18. Article 2 in the Geneva Conventions of 1949 provides that the
Conventions apply "to all cases of declared war or any other armed conflict
which may arise between two or more of the High Contracting Parties, even if
the state of war is not recognized by one of them." Convention for the
Amelioration of the Condition of the Wounded and Sick in Armed Forces in the
Field, Aug. 12, 1949, art. 2, 6 U.S.T. 3114, 75 U.N.T.S. 31. See also
discussion in Ingrid Detter De Lupis, The Law of War 12 (1987). It may be
extrapolated from this wording that the Conventions would not apply if both
or all parties deny the existence of a state of war. The principle affirming that
the existence of a legal state of war depends upon the intentions of one or more
of the states involved, and not on "objective" phenomena such as large-scale
hostilities between national armed forces, is referred to variously as the "state
of war" doctrine, "dejure war," "war in the legal sense," and "war in the sense
of international law." For discussion of this doctrine, see Barry E. Carter and
Phillip R. Trimble, International Law 1216-18 (1991).
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and the contemporary Middle East, the "objective" component of these
criteria is inherently problematic. When, exactly, can a condition of
"armed conflict" be said to exist between Israel and its adversaries (in this
case, Iraq in particular) in light of the historically hostile relationships'but
only intermittent armed encounters? The "subjective" component,
however, is rather straightforward. Where particular adversary states such
as Iraq announce themselves to be at war with Israel, a condition of war
obtains.
Even if a state of war did not exist, however, Israel, in the fashion of

every other state in the world, would have the inherent right of self-defense
under international law. But as far too much time has elapsed since Iraq's
most recent criminal acts of aggression, Israel could not now permissibly
invoke such a measure of self-help short of war. Nor could Israel opt now
for another form of the generic self-help remedy known as reprisal.
Coming after the harm has already been absorbed, reprisals are punitive in,
character and cannot be undertaken for protection. 19 Self-defense, on the
other hand, is by its very nature intended to mitigate harm. Some of the
longer-term non-judicial options outlined in this article could be justified
by the fact that they would mitigate harm, and thus would be justified as
self defense.
We see, therefore, that Israel maintains certain long-term non-judicial
options with respect to future Iraqi aggression, but that in the matter of
crimes already committed against the Jewish State, crimes committed
during the Gulf War, its options are predominantly confined to judicial
prosecution. 2 0 Regarding punishability of war criminals under
international law, Israel could draw upon the precedents not only of the
Nuremberg and Tokyo Trials, 2 1 but also the Treaty of Versailles. 22 This
On the argument that war need not be formally recognized, see, e.g., J.
Pictet, IV Commentary, Geneva Convention Relative to the Protection of
Civilian Persons in Time of War 20-21 (1958) ("no need for formal declaration
of war, or for recognition of the existence of a state of war"); U.S. Dep't of the
Army, The Law of Land Warfare 7-8 (1956) (instances of armed conflict
without declarations of war, law of war applies); The Amy Warwick, 67 U.S. (2
Black) 635, 668 (1862)("[W]ar may exist without a declaration on either
side").
19. The problem of reprisal as a rationale for the permissible use of force
by states is identified explicitly and categorically in the U.N. Declaration of
Principles of International Law Concerning Friendly Relations and Cooperation among States: "States have a duty to refrain from acts of reprisal
involving the use of force." For the most part, the prohibition of reprisals is
deducible from the broad regulation of force in Article 2(4), the obligation to
settle disputes peacefully in Article 2(3) and the general limiting of
permissible force by states to self-defense.
20. For the only exception to judicial prosecution, see Section V infra on
assassination.
21. The Tokyo trials were conducted by an eleven-member International
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Treaty ordered the prosecution of Kaiser Wilheim H-by an international
tribunal and that the allies establish national war crimes tribunals. 23
II. ESTABLISHING A LEGAL FORUM
Ideally, the members of the victorious allied coalition against Iraq
would convene another Nuremberg-style tribunal to prosecute Iraqi
crimes.2 4 As is well-known today, this special trial of major Nazi leaders
began in November 1945, a little more than three months after the victors
authorized judicial proceedings in their London Charter of August 8,
1945. 2 5 Still lacking a permanently-constituted international criminal
Military Tribunal for the Far East, under the authority of a ten-nation Far
Eastern Commission. See Control Council Law No. 10, reprintedin Benjamin
B. Ferencz, Defining International Aggression: The Search for World Peace,
Vol. 1 491-96 (1975), which was promulgated on December 20, 1945 by
representatives of the four powers (Great Britain, France, the Soviet Union and
the United States) occupying Germany and embodying provisions comparable
to those of the London Charter.
22. Treaty of Peace with Germany, done June 28, 1919, 112 Brit. & For.
St. Papers I, (1919) Gr. Brit. T.S. No. 4, reprinted in 13 Am. J. Int'l L. 151
(Supp. 1919).
23. Id. at art. 229.
24. See Agreement for the Prosecution and Punishment of the Major War
Criminals of the European Axis Powers and Charter of the International
Military Tribunal, Aug. 8, 1945, 59 Stat. 1544, 82 U.N.T.S. 279. The
principles of international law recognized by the Charter of the Nuremberg
Tribunal and the judgment of the Tribunal were affirmed by the U.N. General
Assembly as Affirmation of the Principles of International Law Recognized by
the Charter of the Nuremberg Tribunal, Dec. 11, 1946, U.N.G.A. Res. 95 (1), at
1144, U.N. Doc. A/236. This Affirmation of the Principles of International
Law Recognized by the Charter of the Nuremberg Tribunal (1946) was followed
by General Assembly Resolution 177 (II), adopted November 21, 1947,
directing the U.N. International Law Commission to "(a) Formulate the
principles of international law recognized in the Charter of the Nuremberg
Tribunal and in the judgment of the Tribunal, and (b) Prepare a draft code of
offenses against the peace and security of mankind ...." Id. at U.N. Doc.
A/519, p. 112. The principles formulated are known as the Principles of
International Law Recognized in the Charter and Judgement of the Nuremberg
Tribunal. Report of the International Law Commission, 2nd sess., 1950, U.N.
G.A.O.R., 5th sess., Supp. No. 12, at 11, U.N. Doc. A/1316.
25. See Report to the President by Mr. Justice Jackson, June 6, 1945, in 2
International Conference on Military Trials 223 (London 1945). The
judgment of the International Military Tribunal of October 1, 1946 rested upon
the four Allied Powers' London Agreement of August 8, 1945, to which was
annexed a Charter establishing the Tribunal. Nineteen other states
subsequently acceded to the Agreement. In addition to the forty-two volumes
of official documents on the Nuremberg Trial of the Major War Criminals
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court, 2 6 the anti-Iraq coalition, under the aegis of the United Nations,
could now establish another ad hoc tribunal. 2 7 Such a tribunal could be

established under articles 22 and 29 of the United Nations Charter,
28
authorizing creation of subsidiary organs.
Alternatively, Israel could seek prosecution of Iraqi crimes committed
during the Gulf War in its own municipal courts. 2 9 Such prosecution
before the InternationalMilitary Tribunal published by that Tribunal (194749), the United Nations War Crimes Commission selected and edited eightynine additional cases, published in fifteen volumes as Law Reports of Trials of
War Criminals (London: H.M. Stationery Office, 1947-49). See vol. XV of
that series, at 155-88, for an analysis of defense pleas of "superior orders" in
various war crimes trials. For German war crimes trials after the First World
War, including the case of Dithmarand Boldt (Llandovery Castle Case) see also
16 A.J.I.L. (1922), 674 ff., 708 ff.
26. For an exhaustive history of the hoped-for establishment of an
international criminal court, including official and unofficial texts, see M.
Cherif Bassiouni and Christopher L. Blakesley, The Need for an International
Criminal Court in the New InternationalWorld Order,25 Vand. J. Transnat'l L.
151-82 (1992). The origin of the idea of an established international criminal
court is embedded in the First Hague Convention for the Pacific Settlement of
International Disputes, July 19, 1899, 32 Stat. 1779, 26 Martens Nouveau
Recueil (ser. 2d) 720.
27. A call for such establishment was made by United States Senator Al
Gore on March 18, 1992. Referring to other crimes committed by Iraq,
specifically Saddam Hussein's gassing of the Kurdish city of Halabja on March
18, 1988, Gore called for a formal war crimes tribunal to prosecute the Iraqi
leader for "cruel, inhuman, unthinkable repression." In justifying such a
tribunal, Gore said it would "perform a sacred duty to the dead whose blood, as
the Bible says, cries out from the earth on which it was spilled." Mass
Killings in Iraq, Hearing before the Committee on Foreign Relations, 102d
Cong., Mar. 19, 1992, S. Hrg. 652, at 51 (1992).
28. In this connection, a very useful draft indictment of Iraqi President
Saddam Hussein, his political, military and economic advisors, and of other
unnamed defendants, has been prepared by two distinguished legal scholars:
Luis Kutner, Chairman, Commission for International Due Process of Law; and
Professor Ved P. Nanda, Thompson G. Marsh Professor of Law, University of
Denver College of Law. Significantly, within the draft indictment the only
reference to crimes against Israel is contained in Count II on War Crimes.
Indictment, Ad Hoc United Nations Criminal Tribunal, Plaintiffs, v. Saddam
Hussein and the Military, Politicaland Economic Advisors of Iraq,Defendants,
on file with the author. Presumably the authors of the draft indictment feel that
Iraq did not commit aggression against Israel with the SCUD attacks because a
state of war has existed between the two countries since 1948.
29. The reasonableness of this venue and Israel's grasp of the prosecutorial
initiative is underscored by U.S. failure to follow through with post-war
promises. At the conclusion of the Gulf War, President Bush affirmed the
proposition that Saddam Hussein et. al. were responsible for numerous
violations of international law and would be prosecuted: "And this I promise
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would represent essential law-enforcement in a decentralized legal setting
and would follow the example set after World War II, wherein all countries
that bad been occupied by German forces used their own courts for post-

war trials.30 As an additional example, Israel could look to the United
States, which, since its founding, has reserved the right to enforce
international law within its own courts. The U.S. Constitution confers
on Congress the power "to define and punish Piracies and Felonies
31
committed on the high Seas, and Offences against the Law of Nations."
Pursuant to this Constitutional prerogative, the first Congress, in 1789,
passed the Alien Tort Statute.3 2 This statute authorizes United States
Federal Courts to hear those civil claims by aliens alleging acts
committed in "violation of the law of nations or a treaty of the United
States"33 when the alleged wrongdoers can be found in the United States.
At that time, of course, the particular target of this legislation was piracy
on the high seas.

34

Israel could base its jurisdiction over the defendants on several wellto you: For all that Saddam has done to his own people, to the Kuwaitis and to
the entire world, Saddam and those around him are accountable." Wash. Post,
Mar. 7, 1991, at A32, col. 1 (reprinted text of President Bush's Address to
Joint Session of Congress). This affirmation notwithstanding, the United
States has done nothing identifiable to seek prosecution of Iraqi crimes.
Indeed, this author's own repeated inquiries to the Office of the Legal Advisor,
Department of State, have fallen on persistently deaf ears.
30. Gideon Hausner, Justice in Jerusalem 316 (1966).
31. U.S. Const. art. I, § 8, cl. 10.
32. Alien's Action for Tort, 28 U.S.C. § 1350 (1982). The statute was
enacted as part of the Judiciary Act of 1789, Ch. 20, § 9, I Stat. 73, 76-77.
33. Id.
34. The source of this position on piracy under United States law was
largely Blackstone's Commentaries on the Laws of England, Book IV, Of
Public Wrongs. According to Blackstone, whose work is a starting point for
understanding the common law:
ITihe crime of piracy, or robbery and depredation upon the
high seas, is an offence against the universal law of society; a
pirate being, according to Sir Edward Coke, hostis humani
generis. As therefore he has renounced all the benefits of
society and government, and has reduced himself afresh to the
savage state of nature, by declaring war against all mankind, all
mankind must declare war against him: so that every community
has a right, by the rule of self-defence, to inflict that
punishment upon him, which every individual would in a state
of nature have been otherwise entitled to do, for any invasion of
his person or personal property.
William Blackstone, Commentaries on the Laws of England, Book IV 71
(1966).
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established principles of international law. In this connection, at least
four traditionally recognized bases of jurisdiction come immediately to
mind. First, the territorialprinciple, determining jurisdiction by reference
to the territory on which the crimes were committed. Second, the
protective principle, determining jurisdiction by reference to the national
interest injured by the crimes. Third, the universality principle,
determining jurisdiction by reference to the custody of the person
committing the crimes. Finally, the passive personality principle,
determining jurisdiction
by reference to the nationality of the persons
5
injured by the crimes?
Alternatively, the Jewish State could establish jurisdiction over
Saddam Hussein et a]. within its own courts on the basis not only of its
particular victimization but also because of universal jurisdiction. 3 6 The
principle of universality is founded upon the presumption of solidarity
between states in the fight against crimes 3 7 and is included in the four
Geneva Conventions of August 12, 1949. These Conventions
unambiguously impose upon the High Contracting Parties the obligation
to punish certain grave breaches of their rules, regardless of where the
infraction was committed or the nationality of the authors of the
35. For an authoritative inventory of bases of jurisdiction in international
law, see Harvard Research in International Law, Draft Convention on
Jurisdictionwith Respect to Crime, 29 Am. J. Int'l L. 439, 445 (Supp. 1935).
See also Christopher L. Blakesley, Extraterritorial Jurisdiction,in 2
International Criminal Law 3 (M. Cherif Bassiouni ed. 1986); Christopher L.
Blakesley, United States JurisdictionOver ExtraterritorialCrime, 73 J. Crim.
L. & Criminology 1109 (1982); and L. Henkin et al., International Law,
Cases and Materials 820-51 (2d ed. 1987).
36. A recent example supporting the principle of universal jurisdiction in
matters concerning genocide involves action by the United States. Ruling for
the extradition to Israel of accused Nazi war criminal John Demjanjuk, a U.S.
Court of Appeals in 1985 recognized the applicability of universal jurisdiction
for genocide, even though the crimes charged were committed against persons
who were not citizens of Israel and the State of Israel did not exist at the time
the heinous crimes were committed. In the words of the court:
When proceeding on that jurisdictional premise, neither the
nationality of the accused or the victim(s), nor the location of
the crime is significant. The underlying assumption is that the
crimes are offenses against the law of nations or against
humanity and that the prosecuting nation is acting for all
nations.
Demjanjuk v. Petrovsky, 776 F. 2d. 571, 582-83 (6th Cir. 1985); cited in
Bassiouni, International Criminal Law, supra note 35 at 33.
37. See Grotius, supra note 15 at book I, ch. 20; see also Emmerich De
Vattel, Le droit des gens, book I, ch. 19 (1758), translated in 3 Charles G.
Fenwick, The Law of Nations or the Principles of Natural Law 93 (1916).
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crimes. 3 8 Of special significance here, we must note that the case for
universal jurisdiction is strengthened wherever extradition is difficult or
impossible to obtain. 3 9
IV. OBTAINING CUSTODY OF THE DEFENDANTS
A. Extradition

In our post-Nuremberg world order, extradition of Iraqi criminals
should take place without difficulty. In principle, every state has an
obligation not to grant asylum to alleged perpetrators of genocide and
genocide-like crimes. It follows that states that might grant Saddam
asylum would be in grievous violation of binding international rules.4 0
38. See Convention for the Amelioration of the Condition of the Wounded
and Sick in Armed Forces in the Field, Aug. 12, 1949, arL 49, 6 U.S.T. 3114,
75 U.N.T.S. 31 [hereinafter Geneva I]; Convention for the Amelioration of the
Condition of the Wounded, Sick and Shipwrecked Members of Armed Forces at
Sea, Aug. 12, 1949, art. 50, 6 U.S.T. 3217, 75 U.N.T.S. 85 [hereinafter
Geneva II]; Convention Relative to the Treatment of Prisoners of War, Aug.
12, 1949, art. 129, 6 U.S.T. 3316, 75 U.N.T.S. 135 [hereinafter Geneva III];
Geneva IV, supranote 2.
In further support of universality for certain international crimes, see M.
Cherif Bassiouni, International Extradition and World Public Order, ch. VII
(1974). See also Restatement of the Law: Foreign Relations Law of the United
States §§ 402-04, 443 (Tentative Draft No. 5, 1984).
39. Extradition is an essential mechanism for indirect enforcement of
international criminal law. See infra notes 41-42 and accompanying text. For
an excellent overview of this mechanism, see Christopher L. Blakesley,
Terrorism, Drugs, International Law and the Protection of Human Liberty ch.

IV.

40. Convention on the Prevention and Punishment of the Crime of
Genocide, Dec. 9, 1948, art. VII, 78 U.N.T.S. 277; Convention on the
Nonapplicability of Statutory Limitations to War Crimes and Crimes Against
Humanity, Nov. 26, 1968, G.A. Res. 2391, U.N. GAOR, 23rd Sess., art. 3,
754 U.N.T.S. 73; Principles of International Cooperation in the Detection,
.Arrest, Extradition and Punishment of Persons Guilty of War Crimes and
Crimes Against Humanity, Dec. 3, 1973, G. A. Res. 3074, U.N. GAOR, 28th
Sess., arts. 4, 7, 1973 U.N.Y.B. 573, U.N. Doe. A/9326; Declaration on
Territorial Asylum, Dec. 14, 1967, G.A. Res. 2312, U.N. GAOR, 22nd Sess.,
Supp. No. 16, at 81, U.N. Doc. A16716 (1968); International Convention on
the Suppression and Punishment of the Crime of Apartheid, Nov. 30, 1973,
G.A. Res. 3068, U.N. GAOR, 28th Sess., Supp. No. 30, at 75, U.N. Doe.
A/9030 (1974); Geneva I, supra note 38, art. 49; Geneva II, supra note 38, art.
50; Geneva fII, supra note 38, art. 129; Geneva IV, supra note 2, art. 146. The
provisions of the four Geneva Conventions stem from the maxim aut dedere aut
punire, i.e., either a state must extradite or make sure that a criminal is
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An enduring and potentially pertinent problem with extradition
processes in international law, however, is that certain states invoke a
political offense exception to extradition 41 even though this exception
does not apply to terrorists or other hostis humani generis.4 2 A U.S.
court in Eain v. Wilkes, 43 held that a political offense exception applies
only if the offense was "incidental" to a political action. 44 However,
courts of other states, particularly courts in certain Arab and Islamic
states, may invoke the political offense exception to bar extradition of
Saddam Hussein to Israelijurisdiction. Here, inappropriate considerations
of realpolitikwould prevail over appropriate considerations ofjustice.
A further obstacle to extradition is the state of war which continues to
exist between Israel and every Arab state except Egypt. The agreements
that ended the first Arab-Israeli War of 1947-1949 were general armistice
agreements negotiated bilaterally between Israel and Egypt on February

punished in its own municipal court proceedings. See 1 M. Cherif Bassiouni,
International Criminal Law, supra note 35, at 3.
41. The political offense exception arose in Europe during the nineteenth
century. At that time, the emerging democracies did not wish to cooperate
with authoritarian states by returning to them fugitives wanted for offenses
against the state, e.g., treason, sedition or even common crimes committed for
political motives. Over the years, the political offense exception has become
a standard feature in extradition treaties. It is not, however, generally defined,
and its application in any particular case is normally a function of the
jurisprudence and discretion of the requested state (unless, of course, the scope
of the exception is limited by the treaty). See Bassiouni, International
Extradition and World Public Order, supra note 38, at ch. VI. For an
interesting and comprehensive statement on the political offense exception to
extradition, see Consular Conventions, Extradition Treaties and Treaties
Relating to Mutual Legal Assistance in Criminal Matters (MLATS): Hearing
Before the Committee on Foreign Relations, 102nd Cong., 2nd Sess. 30-33
(1992).
42. Common enemy of mankind. Regarding the application of the
exception, see Report of the Eighth UN Congress on the Prevention of Crime
and the Treatment of Offenders at 190, n. 9. U.N. Doe. A/Conf. 144/28 (Oct.
1990).
43. 641 F.2d 504 (7th Cir. 1981).
44. Id. at 520-21. In general, U.S. courts have not allowed the political
offense exception to bar extradition of terrorists, but prominent and
inappropriate exceptions have occurred; see United States v. Mackin, 668 F.2d
127 (2d Cir. 1981) (refusing to extradite an IRA member who allegedly shot a
British policeman); In re Doherty, 599 F. Supp. 270 (S.D.N.Y. 1984), aff'd,
786 F.2d 491 (2d Cir. 1986) (court refusing to extradite an IRA member
charged with murdering a British soldier); In re Mackin, 80 Cr. Misc. 1 (S.D.
N.Y. 1981), appeal dismissed sub nom; In re McMullen, No. 3-78-1899 MG
(N.D. Cal. May 11 1979) (refusing to extradite IRA member charged with the
bombing death of a British chairwoman).
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24, 1949, 45 Israel and Lebanon on March 23, 1949,46 Israel and Jordan
on April 3, 1949, 4 7 and Israel and Syria on July 20, 1949.48 Pursuant to
these agreements, the Security Council, on August 11, 1949, issued a
Resolution which, inter alia, "noted with satisfaction the several
Armistice Agreements," and "[Findsthat the Armistice Agreements
constitute an important step toward the establishment of permanent peace
in Palestine and considers that these agreements supersede the truce
provided for in Security Council resolutions 50 (1948) of 29 May and 54
(1948) of 15 July 1948." 4 9 With the exception of Egypt, none of the
armistice agreements has been superseded by an authentic peace treaty.5 0
A general armistice is a war convention, an agreement or contract
concluded between belligerents. Such an agreement does not result in the
termination of a state of war. The 1907 Hague Convention IV Respecting
the Laws and Customs of War on Land, stipulates, at the Annex to the
Convention, that "An armistice suspends military operations by mutual
agreement between th4 belligerentparties."5 1 The courts of individual
states have also affirmed the principle that an armistice does not end a
war.52 Indeed, throughout history, armistices have normally envisaged a
resumption of hostilities. Consequently, because no treaties of peace
obtain between Israel and the Arab states with which it negotiated
armistice agreements in 1949, with the prominent exception of Egypt, a
condition of belligerency continues to exist between these states and
45. 42 U.N.T.S. 251-70, 1949.
46. 42 U.N.T.S. 287-98, 1949.
47. 42 U.N.T.S. 303-20, 1949.
48. 42 U.N.T.S. 32740, 1949.
49. Security Council Resolution Noting The Armistice Agreements And
Reaffirming The Order To Observe An Unconditional Cease Fire Pending A
Final Peace Settlement, Aug. 11, 1949, S.C. Res. 73, 1949, 4 U.N. SCOR,
Resolutions and Decisions of the Security Council 1949, at 8, 1965, U.N.
Doc. S/1376, II, 1949.
50. Even the peace treaty in force with Egypt may not constrain that state
from joining with other Arab forces against Israel. A Minute to Article VI,
paragraph 5 of the Israel-Egyptian Peace Treaty provides that it is agreed by
the parties that there is no assertion that the Peace Treaty prevails over other
treaties or agreements or that other treaties or agreements prevail over the
Peace Treaty. This means that the treaty with Israel does not prevail over the
defense treaties that Egypt has concluded with Syria, and that Cairo, should it
determine that Israel has undertaken aggression against Syria, could enter into
belligerency against Israel on behalf of Damascus. For terms of the pertinent
treaties, see Treaty of Peace, March 26, 1979, Egypt-Israel, Minute to Art.
VI(5), 18, I.L.M. 362, 392: and Joint Defense Agreement Between Syria and
Egypt, Oct. 20, 1955, 227 U.N.T.S., 126.
51. Hague Convention IV, supra note 13 at Chapter V, art. 36 (emphasis
added).
52. See, e.g., Kahn v. Anderson, 255 U.S. 1 (1920).
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Israel. 5 3 Therefore, Israel is especially unlikely to receive cooperation
from its Arab neighbors if it should attempt to seek extradition of Saddam
Hussein and his henchmen.

B. Trial In Absentia

In view of the obvious difficulties surrounding actual custody of
Saddam Hussein and other likely Iraqi defendants, Israel's trials may have
to be conducted in absentia. According to the Charter of the International
Military Tribunal, Annexed to the London Agreement:
The Tribunal shall have the right to take proceedings against
a person charged with crimes set out in Article 6 of this Charter
(crimes against peace; war crimes and crimes against humanity)
in his absence, if he has not been found or if the Tribunal, for

any reason, finds it necessary, in the interests of justice, to
conduct the hearing in his absence.5 4
Trials in absentia, however, may conflict with long-settled
principles of justice and due process in national and international law.
The UN Report of the 1953 Committee on International Criminal
Jurisdiction 5 5 reaffirmed the general principle of law that an accused
"should have the right to be present at all stages of the proceedings." 5 6
The European Convention for the Protection of Human Rights and
Fundamental Freedoms, signed at Rome on November 4, 1950, also
stipulates that everyone charged with a criminal offense has the right, inter

alia, "to defend himself in person or through legal assistance of his own
53. For pertinent documents and commentary on Israel-Arab agreements,
see Rosalyn Higgins, United Nations Peacekeeping 1946-1967 (1969), a
study issued under the auspices of the Royal Institute of International Affairs.
For pertinent commentary and documents on the historic status of relations
between the Arab states and Israel, see Colonel Trevor N. Dupuy, Elusive
Victory: The Arab-Israeli Wars 1947-1974, at ch. 12 (1978); and John Norton
Moore, ed., 3 The Arab-Israeli Conflict, at pt. II (1974).
54. Charter of the International Military Tribunal, Section II, Jurisdiction
and General Principles, Article 12, Annexed to Agreement for the Prosecution
and Punishment of Major War Criminals of the European Axis, 82 U.N.T.S.
279, 59 Stat. 1544, E.A.S. No. 472.
55. Report, U.N. GAOR, 9th Sess., Supp. No. 12, U.N. Doe. A/2645
(1954).
56. Id., at ch. VI, art. 129. In the Annex to the Report, in the Committee's
Revised Draft Statute for an International Criminal Court, the rights of the
accused to a "fair trial" include, inter alia, "The right to be present at all stages
of the proceedings." See Chapter V, Procedure, Article 38, 2(a).
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."57 The same right is affirmed in the International
Covenant on Civil and Political Rights 5 8 and in Amendments IV, V, VI,
and VIII to the United States Constitution which comprise a "bill of
rights" for accused persons. 5 9 Strictly speaking, though, anyone charged
with a criminal offense who is offered representation "through legal
assistance of his own choosing," as an alternative to defending himself in
person receives essential minimum guarantees under law and is not
deprived of due process by trials in absentia.
Whether or not one accepts the jurisprudential correctness of in
absentiatrials, in this case, it is likely that they would produce very little
in the way of real justice or tactical benefit for Israel. Such trials might
even underscore Israel's effective impotence in the matter of recentlycommitted Iraqi crimes, i.e., the Jewish State's acknowledged incapacity to
conduct "real" trials after acquiring custody of Saddam Hussein et al. At
the same time, in absentiatrials could be purposeful in conjunction with
other remedies considered here, such as partial justification for subsequent
61
forcible abductions 60 or even assassinations.
choosing ...

C. Abduction
At first glance, abduction appears far more problematic
jurisprudentially than a trial in absentia, but also potentially far more
consequential as a pragmatic path toward real justice. Guided by the
expectations of nullum crimnen sine poena, Israel would surely be moving
more expeditiously toward actual punishment by opting for abduction over
trials in absentia by which defendants, in the manner of Adolph
2
Eichmann, are brought to prosecution subsequent to abduction.6
57. See Convention for the Protection of Human Rights and Fundamental
Freedoms, Nov. 4, 1950, art. 6, 3(c), 213 U.N.T.S. 221, 1955.
58. G.A. Res. 2200, U.N. GAOR, 21st Sess., Supp. No. 16, art. 14, 3(d),
U.N. Doe. A/6316 (1966)(entered into force Mar. 23, 1976).
59. The phrase "due process of law," found in the Fifth Amendment, derives
from chapter 29 of Magna Carta (1215) wherein the King promised that "no
free man (nullus liber homo) shall be taken or imprisoned or deprived of his
freehold or his liberties of free customs, or outlawed or exiled, or in any
manner destroyed, nor shall we come upon him or send against him, except by
a legal judgment of his peers or by the law of the land (per legem terrae)."
Magna Carta, 1215, ch. 29.
60. See infra section C.
61. See infra section V.
62. Recognizing that genociders are common enemies of mankind and that
no authoritative central institutions exist to apprehend such outlaws or to
judge them as a penal tribunal, Israel sought to uphold the antigenocide norms
of international law in its trial of Adolf Eichmann, a Nazi functionary of
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Upon closer examination, Jerusalem would discover that abduction of
a "common enemy of mankind" such as Saddam is not nearly as
problematic in law as one might think. Regarding custody by abduction,
two discrete issues present themselves: (1) seizure of hostis humani
generis when custody cannot be obtained via extradition; and (2) seizure
of hostis humani generis who is a sitting head of state.
On the first issue, recall that President Reagan in 1986 authorized
procedures for the forcible abduction of suspected terrorists from other
states for trial in U.S. courts. The statutory authority for President
Reagan's posture was contingent on the link between terrorist acts and
taking U.S. citizens hostage. 63 In 1987, in international waters, the
F.B.I. lured a Lebanese national named Fawaz Younis onto a yacht and
transported him by force to the U.S. for trial. His abduction was based
upon his suspected involvement in a 1985 hijacking of a Jordanian airliner
64
at Beirut airport in which U.S. nationals had been held hostage.
The recent case, U.S. v. Alvarez-Machain is also relevant. In this
case, a citizen and resident of Mexico was forcibly kidnapped from his
home and flown by private plane to Texas, where he was arrested for his
participation in the kidnapping and murder of a Drug Enforcement
Administration (DEA) agent and the agent's pilot. After concluding that
DEA agents were responsible for the abduction, the District Court 6 5
dismissed the indictment, holding that it violated the Extradition Treaty
between the United States and Mexico. 6 6 The U.S. Supreme Court
reversed, 67 holding that abduction to the United States from a country
with which the U.S. has an extradition treaty does not provide a defense to
the jurisdiction of this country's courts for a violation of this country's
criminal laws. Given that the Israeli-Iraqi relationship includes no
extradition treaty, the reasoning from Alvarez-Machain suggests the
permissibility of forcible abduction would depend entirely upon the
expectations of general principles of international law. As these
expectations include nullum crimen sine poena and recognize the
German or Austrian nationality.

Indicted under Israel's Nazi Collaborators

Punishment Law, Eichmann was convicted and executed after the judgment was
confirmed by the Supreme Court of Israel on appeal in 1962. See AttorneyGeneral of the Government of Israel v. Adolf Eichmann, 36 I.L.R. 5, aff'd 36
I.L.R. 277 (1962).
63. 18 U.S.C. § 1203 (1988).
64. See G. Gregory Schuetz, Apprehending Terrorists Overseas Under
United States and InternationalLaw: A Case Study of the Fawaz Younis Arrest,
29 Harv. Int'l L.J., 499, 501 (1988).
65. United States v. Caro-Quintero, 745 F. Supp. 599, 602-04, 609 (C.D.
Cal. 1990), aff'd 946 F.2d 1467.
66. Extradition Treaty Between The United States of America and The
United Mexican States, May 4, 1978, U.S.-Mex., 31 U.S.T. 5059, 1979.
67. United States v. Alvarez-Machain, 112 S.Ct. 2188 (1992).
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obligations of unilateral state action on behalf of justice in the
decentralized, Westphalian system of international law, Israel would
assuredly be on solid ground jurisprudentially in bringing Saddam Hussein
to trial by means of forcible abduction. 6 8
Abducting high officials representing a state, however, is normally
construed as even more illegal than the abduction of private persons. A
presumption of sovereign immunity operates to exempt such officials
from the jurisdiction of another state.6 9 Historically, the rule of sovereign
immunity may be traced to Roman Law and to the maxim of English Law
that the King can do no wrong. Under current United States law, the
authoritative expression of this rule may be found in the F6reign
Sovereign Immunities Act of 197620 There are, however, circumstances
wherein thejus cogens7 1 expectations of world law override the ordinary
and codified prohibitions against abduction. The most apparent of such
circumstances are those involving Nuremberg-category crimes, precisely
the sort of crimes committed by Saddam Hussein and his ruling
72
associates.
68. On acquiring custody via forcible abduction, Gideon Hausner, in his
prosecution of Adolf Eichmann before an Israeli court in Jerusalem, pointed to
"an unbroken chain of American and English decisions, dating back over a
hundred years, all showing that a court does not inquire into the circumstances
under which a person has been brought before it; once he is physically
present, the court will proceed to try him." Hausner, supra note 30, at 312.
69. In an 1812 case before the Supreme Court of the United States, Chief
Justice Marshall argued for "the exemption of the person of the sovereign from
arrest or detention within a foreign territory." The Schooner Exchange v.
M'Faddon, 11 U.S. 116, 137 (1812).
70. 28 U.S.C.A. §§ 1602-1611 (1989). For another important instrument
pertaining to immunities, see International Organizations Immunities Act, 22
U.S.C. § 288 (1976).
71. Jus cogens has the same meaning as preemptory. See supranote 9.
72. "Crimes of war," "crimes against peace," and "crimes against
humanity" are defined in the Charter of the International Military Tribunal at
articles 6(a), (b), and (c)as follows:
(a) Crimes Against Peace: namely, planning, preparation,
initiation or waging of a war of aggression, or a war in
violation of international treaties, agreements or assurances, or
participation in a common plan or conspiracy for the
accomplishment of any of the foregoing;
(b)War Crimes: namely violations of the laws or customs of
war. Such violations shall include, but not be limited to,
murder, ill-treatment or deportation to slave labor or for any
other purpose of civilian population of or in occupied territory,
murder or ill-treatment of prisoners of war or persons on the
seas, killing of hostages, plunder or public or private property,
wanton destruction of cities, towns, or villages, or devastation
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Aside from the legal issues, however, Israel would also discover that
this abduction could involve very considerable tactical or military
difficulties that might be exceedingly costly to overcome. Should these
difficulties prove overwhelming or even nearly overwhelming, they could
create substantial harm to civilians in Iraq, an ironic pattern of death,
injury and destruction that could undermine the operation's rationale as a
law-enforcing measure.7 3
Yet, if the tactical problems could be handled without creating
collateral harms in Iraq, the abduction of Saddam Hussein et. al., for trial
in Israel could be defended persuasively under international law.
Recognizing that the only practical alternative to such a strategy would
likely be that monumental crimes be left unpunished, Israel's leaders
would surely be correct in arguing that going outside the usual

mechanisms of extradition to secure custody would be more lawfid than
not justified by military necessity;
(c) Crimes Against Humanity:
namely murder,
extermination, enslavement, deportation, and other inhumane
acts committed against any civilian population, before or
during the war; or persecutions on political, racial or religious
grounds in execution of or in connection with any crimes within
the jurisdiction of the Tribunal, whether or not in violation of
the domestic law of the country where perpetrated.
Agreement for the Prosecution and Punishment of the Major War Criminals of
the European Axis Powers and Charter of the International Military Tribunal,
Aug. 8, 1945, art. 6(a-c), 59 Stat. 1544, 1547, 82 U.N.T.S. 279.
73. Such harm, however, would have to be compared to the expected costs
of not abducting, especially for the Kurdish populations still suffering within
Iraq. Significantly, by leaving Saddam Hussein in power after the Gulf War,
these populations were left to become ongoing victims of genocide and
genocide-like crimes. Soon after entry into force of the cease fire agreement,
President Bush and Secretary of State Baker, while deploring Iraq's renewal of
internal repression and mass murder, identified these crimes as actions falling
under the category of "domestic jurisdiction." This judgment was legally
incorrect. Notwithstanding the traditionally-expressed prerogatives of
sovereignty, no state has the right to claim itself the authoritative judge in
matters involving crimes against humanity. In contrast to the principle of
domestic jurisdiction" (codified at Article 15, paragraph 8 of the Covenant of
the League of Nations and at Article 2, paragraph 7 of the U.N. Charter), which
recognizes a reserved domain within which a state can act at its own discretion,
conventional international law recognizes limits on this domain compelled by
matters of absolutely overriding importance. See Agreement for the
Prosecution and Punishment of the Major War Criminals of the European Axis,
supra note 14; see also Affirmation of the Principles of International Law
Recognized by the Charter of Nuremberg Tribunal, supra note 14; see also
Convention on the Prevention and Punishment of the Crime of Genocide,
supra note 40; see also Universal Declaration of Human Rights, Dec. 10,
1948, U.N.G.A. Res. 217 A (I), U.N. Doc. A1810, at 71 (1948).
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leaving this hostes humani generis7 4 free, possibly even to commit
further crimes of war, crimes against peace and crimes against humanity.
V. AN ARGUMENT FOR ASSASSINATION

Finally, if custody over Saddam Hussein proves impossible to obtain,
and prosecution of Iraqi crimes becomes a right without any pragmatic
chance of success under international law, Israel could correctly opt for a
policy of assassination.7 5 Here, the deliberate targeting of Saddam would
be justified either by the right to punish past crimes for which no other
prosecutorial opportunities exist, or by the right of anticipatory selfdefense.
Regarding Iraqi crimes already committed against Israel, the argument
HarvardResearch in InternationalLaw:
74. See Edwin B. Dickinson et al.,
Draft Convention on Jurisdictionwith Respect to Crime, 29 A.J. Int'l L. 435
(Supp. 1935), generally referred to as Harvard Draft Convention on
ExtraterritorialJurisdictionat 566 (quoting Coke, C.J. in King v. Marsh, 3
Bulstr. 27, 81 E.R. 23 (1615) ("a pirate est hostis humani generis")). See also
Edwin D. Dickinson, Is The Crime of Piracy Obsolete? 38 Harv. L. Rev. 334,
335-39 (1925).
75. A generic problem of assassination under international law concerns
the "beyond reasonable doubt" standard, an evidentiary doctrine associated
with arrest, pretrial examination and grand jury indictment in the AngloAmerican criminal justice system. Just how certain, prospective sponsors of
assassination must ask, is it that intended victims are actually guilty of
stipulated crimes "beyond a reasonable doubt?" Whereas judgments of
"probable cause" in municipal legal settings are made in the context of arrest
and search standards, within the international legal drder these judgments
would be arrived at in an extrajudicial setting. Moreover, judgments made in
the extrajudicial setting may lead not to indictment and prosecution, but to
assassination. A partial remedy to this divergence between municipal and
international law is to replace, .in assassination-related judgments, the
standard of "probable cause" with a stricter "prima facie" case standard. The
origins of this standard may be found in I Thomas Starkie, Practical Treatise of
the Law of Evidence 544 (London ed. 1853). In this connection, prima facie
evidence of guilt by Saddam Hussein in the documented crimes against Israel
would be easy to establish. A coherent and purposeful elucidation of the prima
facie evidence standard was offered by Chief Justice Shaw's 1832 charge to a
Massachusetts grand jury that prima facie evidence of guilt "be of such a
nature, that if it stood alone, uncontradicted and uncontrolled by any defensive
matter, it would be sufficient to justify a conviction on trial." See Barbara J.
Shapiro, "Beyond Reasonable Doubt" and "Probable Cause": Historical
Perspectives on the Anglo-American Law of Evidence 95 (1991).
On assassination and international law, see Louis Ren6 Beres, The
Permissibility of State-Sponsored Assassination During Peace and War, 5
Temp. Int'l & Comp. L.J. 231 (1991).
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for assassination would be based upon nulluin crinen sine poena. Under
this reasoning, it would be a greater crime to permit Saddam's crimes of
war and crimes against peace to go unpunished than to punish these
crimes via extrajudicial execution. From the standpoint of philosophic or
jurisprudential theories of punishment, such an argument would flow from
either a retributivistor utilitarianposition.7 6 Retributivists 7 7 argue that
retribution is right in and of itself, irrespective of punishment's effects on
others. The utilitarian view, 7 8 on the other hand, holds that punishment
is justified only by its good consequences. The right of assassination as
anticipatory self-defense, however, would be justified on grounds other
than punishment. Drawing upon the customary right of preemptive attack
recognized by Grotius in 1625 and in the Caroline incident of 1837, 7 9
Israel's targeting of Saddam Hussein could be permissible if the danger
posed from Iraq were "instant, overwhelming, leaving no choice of means
and no moment for deliberation." 80 These are the terms of the framework
for anticipatory self-defense articulated by U.S. Secretary of State Daniel
81
Webster at the time of the Caroline.
Transnational assassination may constitute a permissible form of
anticipatory self-defense for Israel in only those circumstances where no
state of war is understood to exist. Where belligerence already obtains, as
is the case with Iraq, Israel can not be concerned, jurisprudentially, with
measures of self-help short of war.8 2 Instead, the remedies Israel chooses
must be evaluated exclusively according to the law of war. This does not
mean that Israeli resort to assassination against Saddam Hussein or other
Iraqi officials would necessarily be unlawful, but only that, in the strictest
legal sense, it could not be lawful as a form of anticipatory self-defense.
How, then, might such a resort to force be defended under
international law? The answer is that assassination in this particular case
would have to be appraised in terms of its conformance with the rules of
jus in bello.8 3 To identify such assassination as an act of aggression
76. See generally 7 Encyclopedia of Philosophy, on Punishment.
77. Immanuel Kant and Georg W.F. Hegel are prominent examples.
78. Jeremy Bentham is the classical example.

79. The Caroline concerned the unsuccessful rebellion of 1837 in upper
Canada against British rule. Following this incident, the serious threat of
armed attack has generally been taken to justify militarily defensive action.
See R. Y. Jennings, The Caroline and McLeod Cases, 32 Am. J. In'l L. 82
(1938).
80. The Caroline, 2 John B. Moore, A Digest of International Law 412
(1906), reprinted in Louis Henkin, et. al., International Law 622 (2d ed.
1987).
81. Id.
82. All forms of self-defense are an example of self-help short of war.
83. The laws of war, or the rules ofjus in bello, are codified primarily in the
Hague and Geneva Conventions, and comprise: (I) laws on weapons; (2) laws
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against Iraq, which already considers itself at war with Israel, would be

nonsense.
Yet, when a condition of war exists between states, transnational
assassination is often considered to be a war crime under international law.
According to Article 23 (b) of the regulations annexed to Hague
Convention IV of October 18, 1907, respecting the laws and customs of
war on land: "It is especially forbidden... to kill or wound treacherously
individuals belonging to the hostile nation or army." 8 4 There is,
however, a compelling contrary argument. This position is that enemy
officials, as long as they are operating within the military chain of
command, are combatants and not enemies hors de combat. It follows, by
this reasoning 85 that certain enemy officials are lawful targets and that
assassination of these officials is permissible so long as it displays
appropriate respect for the laws of war.
Adherents of the argument that assassination of enemy officials in
wartime may be permissible, including those who would favor Israeli
assassination of Iraq's leader, could offer two plausible bases of
jurisprudential support. First, they could argue that such an assassination
would not evidence behavior designed "to kill or wound treacherously,"as
defined at Article 23(b). 8 6 Second, they could argue that there is a
on warfare; and (3) humanitarian rules. Convention No. IV Respecting the
Laws and Customs of War on Land, with Annex of Regulations, Oct. 18, 1907,
36 Stat. 2277, T.S. No. 539; Convention for the Amelioration of the
Condition of the Wounded and Sick in Armed Forces in the Field, Aug. 12,
1949, 6 U.S.T. 3114, 75 U.N.T.S. 31; Convention for the Amelioration of the
Condition of the Wounded, Sick and Shipwrecked Members of Armed Forces at
Sea, Aug. 12, 1949, 6 U.S.T. 3217, 75 U.N.T.S. 85; Convention Relative to
the Treatment of Prisoners of War, Aug. 12, 1949, 6 U.S.T. 3316, 75 U.N.T.S.
135; Convention Relative to the Protection of Civilian Persons, Aug. 12,
'1949, 6 U.S.T. 3516, 75 U.N.T.S. 287.
84. Convention No. IV Respecting the Laws and Customs of War on Land,
with Annex of Regulations, Oct. 18, 1907, art. 23(b), 36 Stat. 2277, T.S. No.
539. U.S. Army Field Manual 27-10, para. 31, has incorporated this
prohibition, authoritatively links Hague Article 23(b) to assassination: "This
article is construed as prohibiting assassination, proscription, or outlawry of
an enemy, or putting a price upon an enemy's head, as well as offering a reward
for an enemy 'dead or live.'" U.S. Dep't of the Army, The Law of Land Warfare
17 (1956).
85. This reasoning was widely accepted with reference to the matter of
assassinating Saddam Hussein during the 1991 Gulf War. Abraham D. Sofaer,
Commentary:Thinking Past the Moment, U.S. News and World Report, Feb.
18, 1991, p. 28.
86. In accepting such an argument, adherents of assassination in certain
limited circumstances would display the reasoning offered by Sir Thomas More
at Book H of his Utopia:

Other nations condemn this custom of bidding for and
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"higher" or jus cogens obligation to assassinate in particular
circumstances that transcends and overrides pertinent treaty prohibitions.
To argue the first position, Israel would focus primarily on the military
ordinariness of such an assassination. To argue the second position,
leaders of the Jewish State would return to the historical natural law
origins of international law. These origins are themselves rooted in
87
Jewish law and tradition.

buying the life of an enemy as the cruel villainy of a degenerate
mind; but the Utopians consider it good policy, both wise and
merciful. It enables them, ... by the sacrifice of a few guilty
men, to spare the lives of many innocent persons who would
have died in the fighting, some on their side, some on the
enemy's. They pity the mass of the enemy's soldiers almost as
much as their own citizens, for they know common people do
not go to war of their own accord, but are driven to it by the
passions of their rulers.
Sir Thomas More, Utopia, 90 (George M. Logan and Robert M. Adams eds.,
Cambridge University Press, 1988).
87. See supra note 3581.
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ProsecutingIraqi Crimes Against Israel

VI. CONCLUSION

The prosecution of Iraqi crimes could do more than ensure satisfaction
of the principle nullum crinen sine poena. It could also serve to prevent
future crimes of war and crimes against peace by Iraq against Israel. 8 8
The Baghdad regime, after all, continued to defy U.N. inspectors long after
the cessation of hostilities and remains committed, in capabilities and
intentions, to destruction of the Jewish State. Indeed, Saddam Hussein's
regime not only considers itself in a condition of war with Israel, it never
even entered into a general armistice agreement of the sort negotiated, by
Israel, with Egypt, Lebanon, Syria and Jordan.
Jurisprudentially, Israel's right to prosecute Iraqi crimes under
international law is largely unrelated to any right to prevent future crimes.
This means that Jerusalem's authority to prosecute must exist, as it does,
independently of any ongoing military threats from Iraq. Yet, this does
not mean that Israel has in any way forfeited the right of all states to
properly defend itself from grievous harm, subject, of course, to the settled
limitations of discrimination, proportionality and military necessity. It
follows that as long as the legal grounds for prosecution are founded upon
appropriate norms and principles rather than upon future security needs,
the attendant security benefits of prosecution would be both lawful and
purposeful.
Optimally, of course, .Israel would acquire custody over Saddam
Hussein and prosecute Iraqi crimes in an authoritative judicial context either in a specially-constituted criminal tribunal or within its own
municipal courts. Although this prospect seems remote, at the moment,
it must not be forgotten that Saddam's long-term immunity from judicial
prosecution is contingent, inter alia, upon: (1) staying in power in
Baghdad; and (2) staying, for as long as he lives, within the borders of
Iraq. It is conceivable, even likely, that these requirements will not be
met indefinitely.
88. In connection with these crimes, substantial evidence now documents
that the Reagan-Bush administrations armed Iraq before the recent Gulf War.
The Reagan administration secretly allowed Saudi Arabia to provide U.S.-made
bombs to Iraq in 1986, and failed to notify Congress as required by U.S. law.
The Bush administration also allowed the Saudis to transfer arms to Syria after
the war. The Los Angeles Times, citing classified documents and sources, said
the White House gave approval to the arms transfers from the mid-1980s until
1991, without ever notifying Congress. The documents cited by the
newspaper indicated that the administration failed to disclose to Congress
because it feared legislative opposition to the pending sale of five Awacs

aircraft worth $3.5 billion to Saudi Arabia. The Arms Export Control Act
obligates the President to notify Congress when a foreign state transfers U.S.supplied arms to a third state without formal authbrization by the United
States. See U.S.-Saudi Deal in '86 Reportedly Armed Iraq, The New York
Times, Apr. 19, 1992, p. 1.
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It must also be recalled that Iraqi crimes against Israel are only part of
a much larger problem. We are now witness to a general enlargement and
increased incidence of Nuremberg-category crimes in world politics. At
the time of this writing, for example, in late summer 1992, substantial
evidence of crimes of war, crimes against peace and crimes against
humanity has surfaced in the Balkans, especially in regard to major crimes
committed in "death camps" within Bosnia and Herzegovina. In the
fashion of Saddam Hussein et. al., the perpetrators of "ethnic cleansing" in
parts of former Yugoslavia must be brought to justice. And as in the case
of Iraqi crimes against Israel, failure to meet the imperative expectations
of justice in this context could also exacerbate the ongoing vulnerability
of victim populations.
Justice, for all nations and peoples, requires far-reaching and
nonselective commitments to prosecute crimes. Without such
commitments, would-be wrongdoers, including even the worst sorts of
hostis humani generis, would recognize the "cost-effectiveness" of
international criminality, both past and future. Understood in terms of
Israel's rights vis-A-vis Iraq according to international law, this suggests a
corollary obligation to satisfy the concept of desert, the very heart of
justice, and to protect its own and other regional populations from further
89
grave harms.

89. Here it is instructive to recall Vattel's argument, supra note 37, on "The
Observance of Justice Between Nations:"
Justice is the foundation of all social life and the secure bond
of all civil intercourse. Human society, instead of being an
interchange of friendly assistance, would be no more than a vast
system of robbery if no respect were shown for the virtue which
gives to each his own. Its observance is even more necessary
between Nations than between individuals, because injustice
between nations may be followed by the terrible consequences
involved in an affray between powerful political bodies, and
because it is more difficult to obtain redress... An intentional
act of injustice is certainly an injury. A nation has, therefore,
the right to punish it. . . The right to resist injustice is derived
from the right of self-protection.
3 Emmerich de Vattel, The Law of Nations or the Principles of Natural Law 135
(Charles G. Fenwick trans., 1916).

