LIVING LAW
NATIONAL LAW CENTER/SELECT ADVISORY GROUP
RULES AND COMMENTARY ON STANDBY LETTERS
OF CREDIT
PRESENTATION ON THE SECTION DEVOTED TO THE
WORK OF THE NATIONAL LAW CENTER OF INTERAMERICAN FREE TRADE
Boris Kozolchyk
The publication of the summary of the drafting sessions of the Select
Advisory Group of the Department of State, Office of the Legal Advisor,
held at the National Law Center for Inter-American Free Trade ("Law
Center") in Tucson from May 28th to 30th, 1992, marks the first official
collaboration between the Law Center and the Arizona Journal of
Internationaland ComparativeLaw (AJICL). The Spring 1993 issue of
the AJICL will contain studies related to most of the topics of the recently
signed North American Free Trade Agreement (NAFTA) and to the
implementation of free trade by means of uniform or harmonized laws and
documentation.
When referring to the Law Center's present collaboration with the
AJICL, I use the term "official" to distinguish it from previous unofficial
but nonetheless close collaboration. The Law Center and the AJICL are
birds of the same feather. Both were born of the conviction that law is a
universal, not a parochial phenomenon, and that comparative and
international law represent one of humankind's best hopes for a more
peaceful and caring future. The Law Center andAJICL rely on traditional
comparative legal and "living law" research. Indeed, the AJICL's Living
Law Section contains pioneering studies now being used at the Law
Center in an attempt to unify and harmonize, among others, Canada's,
Mexico's and the United States secured lending systems.
The Law Center opened its doors on April 1, 1992, and was formally
dedicated on May 27, 1992, one day before the commencement of the
drafting sessions of the Select Advisory Committee. On that day, the
legal advisors for the United States Department of State and the Mexican
* Professor of Law, University of Arizona, College of Law. Professor
Kozolchyk is on half-time leave as the President and Director of the National
Law Center for Inter-American Free Trade, the United States Delegate to the
United Nations Commission on International Trade Law, and Representative of
the United States Council on International Banking to the International
Chamber of Commerce (ICC) Working Group for the Revision of the Uniform
Customs and Practices for Documentary Credits.
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Ministry of Foreign Relations, the Director of Mexico's Facultad de
Derecho de la UniversidadNacionalAutonoma de Mexico, the Director of
the Instiluto de InvestigacionesJuridicas,the President of the Academia de
Derecho Internacionaly Comparado de Mexico, and the Director of'the
National Law Center signed an agreement pledging to support the creation
and operation of similar law centers in Canada, Mexico and the United
States.
The Law Center's main mission is to help eliminate legal obstacles
to free trade, regardless of whether these obstacles are mechanical or
structural in nature. By a mechanical obstacle, I mean the
businessperson's inability to use their ordinary trade documents across
their national boundaries because of inconsistent legal requirements. The
differences between the legal systems of Mexico, the United States and
Canada account for some of the present obstacles in the use of documents
as basic as commercial and consular invoices, truck and rail bills of
lading, warehouse receipts and powers of attorney. By a "structural"
obstacle, I mean a businessperson's inability to function across national
boundaries because of inconsistent legal attitudes toward the same
transaction or trade, even if, on their surface, the respective laws appear to
be the same.
The Law Center's research methodology is both comparative and
empirical. It first seeks to establish the legal "profile" of the institution
in question in each country and legal system. It does so by determining
salient legislative, administrative, judicial and doctrinal characteristics.
Thereafter, it seeks to learn relevant practices from representative
practitioners of the trade or profession in question. Once the practice or
practices are determined, the Law Center correlates official law and
established practice. This comparison is designed to help find the norm,
whether official or unofficial, that best suits the facilitation of free and fair
trade among the three countries.
Pursuant to the Law Center's research goals and methodology, the
Law Center sponsored the drafting of a set of rules on standby letters of
credit for the United Nations Commission on International Trade
(UNCITRAL) Working Group on International Contract Practices. It was
not only the affinity of the topic with the Law Center's goals, but also the
drafting methodology. The drafting methodology employed by the Legal
Advisor's Select Advisory Group was much like that utilized by the
American Bar Association (ABA) Task force for the revision of Uniform
Commercial Code (UCC) Article 5. Even though the Select Advisory
Group was fortunate to have an excellent draftsman in James Barnes, as
shown by the transcript, Barnes sought to incorporate the collective
wisdom of highly qualified bankers and lawyers in each provision. 1
1. For a description of the process of incorporating standard and archetypal
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The nwdus operandi of the Select Advisory Group is eloquently
described by Professor James Byme in his introduction. Professor Byrne
chaired the ABA's Task Force for the Revision of Article 5 of the UCC,
and in that capacity contributed much to the successful interaction between
lawyers and bankers. Many of the members of that Task Force
reassembled in Tucson, Arizona as the Select Advisory Group to continue
their productive efforts. In addition to Professor Byrne, who acted as
Chairman, the Group included: James Barnes of Baker & McKenzie and
Chairman of the Letter of Credit Section of the ABA who acted as drafter
of the preliminary draft; Alan Bloodgood of Morgan Guaranty and
Chairman of the Letter of Credit Committee of the United States Council
on International Banking (USCIB); Harold Burman, Attorney Advisor in
the Office of the Assistant Legal Advisor for International Law in the
U.S. Department of State; Vincent Maulella, Vice President of GeoservChemical Bank and USCIB Board Member, and this writer. In addition to
these members of the Select Advisory Group, a small group of Arizona
attorneys with expertise on standby letters of credit participated as
advisors. They included: Gabriel Beckmann of Lewis & Roca; Tracy
Nuckolls of Dickerman & Nuckolls; Nicholas O'Keefe of Gust Rosenfeld;
and Professor Dale B. Furnish of Arizona State University. Other
participants were Nathan K. Miller, Assistant Director of the Law Center,
who was the conference administrator and recorder of the agreed upon draft,
and Tom Cavanaugh, Secretary to Select Advisory Group. The sessions
were recorded and transcribed by a group of court reporters ably led by
Terry Pollard.
The overall goal of the Select Advisory Group was to submit a
universally acceptable law of standby letters of credit (standbys). Born
under the shadow of the commercial letter of credit, the standby has
outgrown its elder sibling. Not only is the volume of issuance of
standbys much higher than that of commercial letters of credit, but the use
of standbys is more varied. Standbys support the performance of
contractual obligations and provide assurance of payment in the event of
their default. Similarly, they support the performance of purely financial
obligations and assure against their default. They enhance the credit
standing of public and private entities and also serve as payment
instruments.
UNCITRAL's interest in standbys comes from the so far unsuccessful
attempt to marry them to the "independent bank guarantee," also known as
"first demand guarantees" and "European bank guarantees." The
independent bank guarantee is an essentially European creature. It was
practices into the formulation of widely acceptable norms in the preparation of
the United States Council on International Banking (USCIB) Draft for the
revision of the Uniform Customs and Practices for Documentary Credits, see
Boris Kozolchyk, Towards New Customs and Practicesfor Documentary
Credits, in Com. L. Ann. (forthcoming January 1993).
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born scarcely a quarter of a century ago as a rather straightforward and
provincial English bid or tender, repayment and performance bond shaped
mostly by civil engineering companies doing business in the Persian
Gulf. By now, the independent bank guarantee has grown into a highly
complex, malleable and cosmopolitan institution intended to reassure both
parties to a contractual relationship of both performance and compensation
for default.
While the legal profiles of the standby letter of credit and the
independent bank guarantee share important similarities, they also evince
significant differences. For example, payment of the standby is predicated
exclusively on the presentation of documents; whereas, payment of some
types of bank guarantees is related to non-documentary conditions;
standbys, unlike bank guarantees, are transferable; bank guarantees, unlike
standbys, often require that their issuer (direct guarantor or counterguarantor) inform their principal of an impending draw; standbys, unlike
some guarantees, have a definite period of expiration and are of a shorter
duration.
The United States delegation to UNCITRAL at first thought that the
differences could be bridged. 2 As the bridging efforts fell short of
expectations, some national delegations and observer organizations
requested that the United States formulate a draft of standby rules against
the background of the proposed UNCITRAL rules on independent bank
guarantees. The present draft is a response to this request. The fact that
UNCITRAL has decided to translate this draft into the official United
Nations languages and circulate it among member nations insures it of a
fair hearing. The publication of the summary version of the transcript by
the AJICL should facilitate the world-wide educational and discussion
process essential to any successful effort at international legislation.
To facilitate understanding of the draft rules, the text of the rules
prepared by the Select Advisory Group are presented first. The edited
transcript begins with the text of UNCITRAL Working Paper provisions
which served as the "background" rules against which the standby rules
were written.
In closing, I would like to thank all the participants of the Select
Advisory Group, including our guests and collaborators for their
willingness to give so much of their time and effort to this endeavor. My
co-editors deserve a special recognition. After receiving from me a
drastically reduced but nevertheless not very readable version of the
transcript, Messrs. Barnes and Byrne devoted much time, effort and skill to
producing a readable, lucid and faithful account of the discussions. I
would also like to express my appreciation to the editorial staff of the
2. Boris Kozolchyk, Plan to Aid Hannonization of Letter of Credit Law
Globally, 6 Letter of Credit Update 7 (April 1990); Boris Kozolchyk, Can
Standbys, Guaranteesbe Harmonized?, 7 Letter of Credit Update 6 (June 1991).
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AJICL for their enthusiasm and professionalism. Finally our special
gratitude to Harold Burman, Esq. for his support of the Law Center and
willingness to share with the Law Center the sponsorship of this, the first
of, hopefully, many more joint drafting efforts.
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STANDBY LETTER OF CREDIT RULES:
AN EXERCISE IN DRAFTING A COMMERCIAL
STATUTE
James E. Byrne*
Precious little is understood about the task of formulating successful
commercial statutory law. Despite a dramatic increase in commercial
statutory formulations municipally and internationally, the art of drafting
has received scant attention except in a descriptive fashion. Perhaps
understandably, what attention there has been is focused upon elements of
the drafting process which might serve to shed light on the meaning of the
language chosen commonly known as legislative history. Yet this very
emphasis is the product of an assumption about the drafting process and
its relationship to the meaning and role of the statute which is seldom
scrutinized: that the end intended by the statute can be found through a
traditional process of micro-linguistic interpretation of its words of the
sort in which United States-trained lawyers excel. The increasing need for
an official commentary which accompanies the statute sheds stark light on
the efficacy of this assumption: 1 the drafters or revisers, as the case may
be, trust neither their own drafting nor the judicial process to get things
straight.
* Associate Professor of Law, George Mason University School of Law;
LL.M. University of Pennsylvania (1978); J.D. Stetson University College of
Law (1977); A.B. University of Notre Dame (1968). Professor Byrne is a
United States delegate to the United Nations Commission on International
Trade Law's Working Group on International Contract Practices in its work of
formulating a model law or convention on standby letters of credit and
independent bank guarantees. He chaired the American Bar Association/U.S.
Council on International Banking Task Force on the Study of Uniform
Commercial Code (UCC) Article 5 and is an Advisor to the Drafting Committee
of the National Conference of Commissioners on Uniform State Laws. He is
also Editor in Chief of Letter of Credit Update, an international journal of letter
of credit law and practice co-published with the International Chamber of
Commerce. The author wishes to acknowledge the generous support of the
Sarah Scaife Foundation and the John M. Olin Foundation whose assistance
made his participation possible. Gratitude is also expressed to Thomas P.
Cavanaugh for his research and editorial assistance in the editing of the
manuscript and his assistance as Secretary of the Select Advisory Group.
1. Examples are replete in the United States. Each section of the UCC
contains not only the text of the statute but a detailed comment which is
sometimes more expansive than the text of the statute itself. These comments
frequently eschew a linguistic approach to the meaning of the section to which
they are attached in favor of a detailed exposition about what it is that was
wanted. This trend has been accentuated in the revisions by what one must
speculate is a perhaps not unjustified concern for the adequacy of the text
itself.

19921

Select Advisory Group Rules and Coinmentary

However justified on the face of things this misgiving may be, its
roots lie deeper in attitudes about statutes and about commercial
jurisprudence in general. With bald-faced disregard for the reality behind
the origin of commercial statutes and what common law courts actually do
with problematic clauses, the foundational assumption is that the literal
language of the statute represents the considered pronouncement of the
law-giver. While there may be situations where the words chosen
combine with considered legislative intent, they are rare in issues which
are litigated. Yet it is such situations which exercise the legal community
most often, attract attention, and set the tone for the analysis of
commercial statutes. The well-thought-out and drafted statute sections, on
the other hand, do not warrant this attention because they set (or perhaps
more often articulate) an understood norm which is followed and rarely, if
ever, litigated.
It is, then, the cases which deal with the less-happily drafted statutory
provisions which tend to attract the attention of our scholars, receive
attention in our schools, and, ultimately, to shape our thought process
about commercial statutes.
While this matter deserves greater, more detailed and substantiated
scrutiny, it is possible to outline several of the weaknesses in the current
conceptual scheme of things. In the first place, one may question the
assumption that the language embodied in the commercial statute
represents the considered decision of the legislature. To be sure, the
considered decision of the legislature within its constitutional limitations
is entitled to deference. This maxim leaves begging the question of what
is the "considered" opinion of the law-giver. Rare indeed is it that a
legislature turns its "considered" attention to commercial law. When it
does so, more often than not, what it finds before it is the product of some
organization. This product is frequently itself the product of a process of
compromise and trade-offs. While such things are the essence of politics,
they are not the stuff of which sound commercial law is made. One
cannot "give" a little here and "take" a little there and expect to wind up
with certain and coherent rules which can direct commerce. Most courts
understand this reality, even if their pious obsequies to the legislative
process do not reflect it. What they do with the statute, however,
indicates a commitment to arrive at some workable resolution of the
problem before them. The means by which they accomplish this end is a
remarkable combination of interpretation, dissembling, and boldness of
imagination. Often the vehicle by which this is accomplished is the
dissecting of phrases or words in the statute in what can only be described
as a result-orientedjurisprudence.
While this summation may be unfairly broad and may want
illustration, it will not be unfamiliar to anyone acquainted with modem
commercial case law. What is its greatest mischief, however, may not be
as readily apparent. It is that the entire process of commercial
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jurisprudence is distracted from a quest for principles and focused on an
atomistic investigation of minute verbiage. The loss of a holistic
commercial jurisprudence is a matter to be sorely lamented. It signals a
failure to understand the vital importance of the transactional -and
commercial dimension. Without an understanding of these dimensions,
sound commercial law cannot be developed.
How it is possible to develop sound commercial law is a matter with
many ramifications. At least one is relevant here - an understanding of
the process by which sound statutory rules evolve. What is wanted and
badly needed in light of the proliferation of commercial law statutes is
something quite different than the courts are prepared to provide on a case
by case basis - an understanding of what worked, what did not, and why.
Such post mortems are essential if the collective wisdom regarding
commercial law making is to be deepened. It is chiefly in this perspective
that the publication of the following material is intended as affording a
manageable opportunity to explore these vital questions.
What the material represents is a glimpse into a process and it is, for
that reason, invaluable. For it is precisely the failure to understand
commercial statutes in this context that is, it seems to me, the source of
their misapplication and that inevitably leads to the misalignment of
commercial law. In an era where the energies of man are, thankfully, able
to be shifted from mass war-making to trade (even if it be trade in the
tools of war-making), there is a growing and entirely justifiable realization
that legal systems provide a vital dimension of the infrastructure for trade.
Concomitant with that realization should be an appreciation of the need
for sound commercial law and law-making. Unsound commercial law,
whether by judicial decision or statute, of course, is not unheard of. Nor
is it fatal to commerce in the long run. If nothing else, the history of
commercial law has demonstrated that much like water draining off,
commerce will find its way around virtually any barrier. It is, however,
the damage done in the short run which is of concern, especially where it
might be minimized or altogether avoided.
Because the material does not stand alone, it is necessary to place it in
context. The purpose of this essay is to provide a conceptual and
historical context so as to illuminate the process by which it has emerged
and to enable it to be placed in a broader context.
I. A CONCEPTUAL CONTEXT
To assess the success of commercial statutory law, it is necessary to
have criteria by which success can be measured. Agreement on such
criteria is hard to come by, and yet it is hard to imagine any question
which is more important. One measure of success is the acceptance
accorded the statute. The difficulty is, of course, to determine whose
acceptance matters. For example, is the fact that the statute is given
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deference in judicial opinions a sign of success? Is the very need for
litigation a sign of failure? Is the measure to be taken from the legal
community at all or should one look to the practitioners of the various
fields?
In a sense, the answer to these questions depends to some degree on
the role of the statute in ordering commerce. If its role is thought to be
the task of smoothing out the wrinkles left by case law, one's view of
success will differ considerably from the belief that it should provide
normative rules of behavior. Indeed, the entire problem requires a broader
view of ordering commercial behavior than most legal theorists are
prepared to accept. For it seems apparent that sophisticated commercial
activity requires ordered norms of behavior. By sophisticated commercial
behavior is meant a series of inter-related commercial activities of a
repetitive nature (although not necessarily between the same parties)
which gives rise to norms, standards, and expectations based on them.
This result follows from the limited number of options available to
people faced with the same activity. Eventually behavior tends to follow
a certain course, or courses, which experience has taught represent the
most satisfactory. It is out of this matrix that rudimentary rules emerge.
When or where these rules are given that sanction of government which is
commonly associated with law is a question which does not admit a
general answer. It is enough here to recognize that the division between
"law" and rules of "practice" in commercial activities is arbitrary and of
limited use.
In the same sense, it is arbitrary and meaningless to assess the
"success" of a statute outside the context of the field which is being
regulated. What should measure success is not whether lawyers, judges
and academicians are pleased, but whether the field itself functions more
smoothly and with less need for resort to legal intervention in individual
situations. How to achieve that end depends on the circumstances of the
specific field. Where, as in the area of letters of credit, the field is to a
considerable extent "occupied" by non-legal rules which have gained
universal acceptance, the role of a statute is quite different than in one
where no rule-maker has effectively emerged or where the rule-maker has
shirked its responsibility and fostered rules which are one-sided.
The foundation upon which this exercise was predicated is the
conclusion that there exists a body of rules of practice which rather
admirably have captured and articulated normative behavior in this field.
The rules themselves are the Uniform Customs and Practice for
Documentary Credits (UCP) promulgated by the Iniernational Chamber of
Commerce. These rules have achieved virtually universal adherence
because they are understood to provide a neutral framework for these
transactions. Law-making in this field which ignores these rules or the
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underlying reality which they represent proceeds at its own peril. 2 At best,
it will be ignored. At worst, it will be rejected.
It is not enough, however, to accept the UCP. They are not laws,
nor framed as such. The law-giver must bring to them his or her own
unique disciplinary perspective, testing them for fairness in situations
where the banking community is setting forth rules for situations in
which its perspective is not balanced and seeking to cause them to be
drafted in a fashion which is commonly understood and understandable.
II. IN AN HISTORICAL CONTEXT
This manuscript represents a heavily edited version of a three-and-onehalf day meeting in Tucson hosted by the National Law Center for InterAmerican Free Trade. The participants included attorneys, bankers, and
scholars. This fact alone says much about the process. Rather than
thinking that the lawyers can sit and draft without meaningful
contribution by those who have mastered the field, each discipline was
given its due merits.
Indeed, the process represents a continuation of the fruitful mode of
collaboration begun in the American Bar AssociationlU.S. Council on
International Banking Task Force on the Study of UCC Article 5 whose
work and report have had such a profound impact on the current
development of letter of credit law reform. 3 Many of the key notions in
the UNCITRAL project and the current revision of the UCP owe their
origin to this process. What was attempted in this interdisciplinary mode
was to seeks norms based upon sound banking practices and to draft
statutory rules which reinforced and encouraged such practices.
To achieve this end, in drafting proposed standby rules for the
UNCITRAL Working Group, the starting point was the text contained in
UNCITRAL Report No. 9/358. 4 It was assumed that wherever standby
and guaranty practice coincided, that a common rule was preferable. Thus,
the focus was upon those matters wherein the two instruments diverged or
contained practices not reflected in the other.
The end product of the exercise is contained in the rules which are
2. See James E. Byrne, The Revision of UCC Article 5: A Strategy for
Success, 56 Brook. L. Rev. 13 (1990).
3. James E. Byrne (Chair), An Examination of UCC Article 5 Letters of
Credit, 45 Bus. L. 1521 (1990)
4. Report of the Working Group on InternationalContract Practice on the
Work of its XVIth Session, A/CN.9/358 (Feb. 12, 1992), reprinted in 8 Letter
of Credit Update 24 (June 1992), and Report of the Working Group on
International Contract Practices on the Work of its XVIIth Session,
AICN.9/361 (Apr. 27, 1992), reprinted in 8 Letter of Credit Update 50 (Sept.

1992) and (Nov. 1992).
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published in this symposium and which will be made available to the
delegates at the next Working Group meeting in December 1992. What
influence, if any, they will have remains to be seen. This draft was the
indirect product of this meeting. The meeting itself produced a rough draft
and a memorandum of points which were, in turn, reworked by the Chair,
reworked by the lawyers and academics, revisited by the entire group and
then finalized - all of these steps being undertaken by mail, facsimile,
and telephone. The text of the discussions, then, represents a stage in the
evolution of these drafts. It required heavy editing and considerable
condensation for several reasons. As those familiar with reading
transcripts will understand, the manuscript was a choppy and hard-tofollow affair in which much was assumed or discerned from the inflection
of words or the context of the discussion. Some of the discussion, which
covered three-and-one-half days of meetings, centered around mundane
drafting - i.e., moving commas, replacing terms and the like. Because
it was done on a screen projected from a word processing system, much of
this give-and-take cannot be followed. Other portions of the discussion
revolved around language and concepts which were discarded for one reason
or another and whose presence in this manuscript might well be
misleading or confusing. In the process of editing, errors have
undoubtedly been introduced, but hopefully the composite gives an
overview of the process.
In any event, for better or worse, this text is offered for the insights
which it affords in an ongoing process of statutory reform. Apart from a
perspective on the discrete issue touched upon, and a legislative history
into the rules as they were drafted, its value lies in the glimpse it gives in
the interaction of this group of dedicated professionals from different
disciplines who have worked together in a variety of settings for more
than five years in a sincere attempt to formulate sound rules and laws.
While the product of these efforts will not be perfect, the spirit which
informs them is what needs to be grasped if the rules are to be applied,
understood and interpreted. It is on this level that a renewed commercial
jurisprudence must rediscover itself- the level of a principled vision of
the field with overarching ideas and ideals. It is such a vision which
motivated the great figures of commercial law in this century and prior
ones, and it is the lack of it which has so often reduced late-20th century
lawyers and scholars to technicians playing word games.
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SELECT ADVISORY GROUP PROPOSED DRAFT
STANDBY LETTER OF CREDIT RULES
CHAPTER 1. INDEPENDENT UNDERTAKINGS
Article 1. Substantive Scope of Application of Convention
This Convention applies to international independent undertakings in the
form of independent guarantees and standby letters of credit.
CHAPTER 2. INDEPENDENT GUARANTEES
[See UNCITRAL Draft]
CHAPTER 3. STANDBY LETTERS OF CREDIT
Article 1. Standby Letters of Credit
This Chapter applies to standby letters of credit (standbys).
Article 2. Definition of Standb~y Letter of Credit
(1) A standby letter of credit is an independent undertaking given by one
or more banks or other institutions [or persons] (issuer) to honor
presentations by another person or persons (beneficiary) [for the benefit of
such person(s) or others] for a certain or determinable amount of a
specified currency or unit of account or other item of value or to accept a
bill of exchange or draft for a specified amount or to incur a deferred
payment obligation in conformity with the terms and documentary
conditions of the undertaking upon presentation of stipulated documents.
(2) The undertaking may be given
(a) at the request of the customer ("applicant') of the issuer;, or
(b) on the instruction of another bank, institution or person
acting at the request of the applicant of that instructing party
("instructing party"); or
(c) on behalf of the issuer itself.
Article 3. Independence of Standby
(1) An undertaking issued by a bank or other financial institution [or
other person who regularly issues such undertakings] is irrebuttably
deemed to be independent if it contains the heading "Standby Letter of
Credit" or "Letter of Credit," is stated to be subject to international rules
of letter of credit practice, or undertakes to honor solely upon presentation
of stipulated documents.
(2) An undertaking is independent in that the issuer's performance to the
beneficiary is not subject to or qualified by the existence or validity of an
underlying transaction or of any terms other than those appearing in the
undertaking or any condition, act or event other than presentation of
stipulated documents.
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(3) If a standby credit contains condition(s) without stating the
document(s) to be presented in compliance therewith such condition(s)
shall be deemed as not stated and shall be disregarded.
Article 4. Internationality of the Standby Letter of Credit
(1) A standby letter of credit is international if:
(a) The places of business specified in the standby letter of credit
of any two of the following parties are in different States: issuer,
beneficiary, applicant [instructing party], adviser or confirmer or
(b) The standby letter of credit states that it is "internatiqnal" or
that it is subject to this Convention or to international rules of
letter of credit practice.
(2) For the purposes of paragraph (1)(a), if it appears in the standby letter
of credit that a party has more than one place of business, its place of
business is that which has the closest relationship to the standby letter of
credit.
Article 5. Interpretation of this Convention
[There is no need for specific provisions for standbys; UNCITRAL draft
Article 5 is acceptable as the general rule.]
Article 6. Definitions and Rules of Interpretation
For the purposes of this Convention unless otherwise indicated in a
provision of this Convention or required by the context:
(1) "Document" includes any paper, draft, demand, promise, instrument,
or representation of fact or of law, whether in writing or in any manner
generally used in letter of credit practice.
(2) "Standby letter of credit" is defined in Article 2. Standby letters of
credit are governed by the same principles and rules that govern all letters
of credit without regard to differences in their purpose or function. In so
far as they serve different purposes of the applicant and beneficiary, they
may be identified and categorized to include the following types of
standbys:
(a) A financial standby, which provides for honor upon
presentation of documents stating that payment is due for money
borrowed or advanced, or on account of any mature indebtedness
undertaken by the applicant or another person.
(b) A performance standby, which provides for honor upon
presentation of documents stating that payment is due because of
a default in the performance of a non-financial or commercial
obligation.
(c) An advance payment standby, which provides for honor upon
presentation of documents stating that an advance payment has
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been made and that its return is demanded.
(d) A bid standby, which provides for honor upon presentation of
documents stating that there has been a failure to tender a bid
and/or to execute the award on the bid.
(e) A commercial standby, which provides for honor upon
presentation of documents stating that there has been a failure to
deliver or to pay for delivery of goods or services under an
underlying commercial transaction, supported or not by a
commercial letter of credit.
(f)A clean standby, which provides for honor solely upon the
presentation of drafts or demands for payment.
(g) A counter standby, which provides for honor upon
presentation of documents stating that the beneficiary has
honored or is obligated to honor its standby or commercial letter
of credit, guarantee or other undertaking.
(3) "Issuer" includes one or more banks or other institutions [or persons]
acting severally or otherwise, and identified as issuer(s) in a standby letter
of credit and may include one or more agent(s) acting for some or all
issuers in the issuance, amendment, honor or dishonor or any other
identified action to be taken relative to the credit.
(4) "Beneficiary" includes one or more persons identified as beneficiary(ies) and may include one or more of them acting in their own right or as
agent for some or all of them in making demands for honor or transfer,
consenting to cancellation or amendment or taking any other action that
may be taken by a beneficiary of a letter of credit.
(5) "Confirmer" is a person authorized by the issuer to add its independent
undertaking to honor to that of the issuer. Unless expressly stated
otherwise, the confirmer's undertaking is to honor conforming
presentations to the confirmer, and the issuer's authorization obligates the
issuer to reimburse the confirmer upon such honor.
(6) "Person" includes as "another person" one acting also as a fiduciary or
through a branch in another jurisdiction.
Article 7. Format and Establishment of the Standby Letter of Credit
A standby letter of credit may be issued in any form which preserves a
complete record of the information contained therein and is authenticated
as to its source by means generally accepted in international letter of credit
practice or by procedures agreed upon by the parties. A standby letter of
credit becomes effective and irrevocable when it is issued.
Article 8. Amendment
Unless otherwise provided in the credit, a standby once established [as
irrevocable] cannot be canceled or amended without the agreement of the
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issuer, the confirmer (if any) as to its confirmation and the beneficiary,
and no cancellation or amendment proposed by the issuer is effective
against the beneficiary until the'beneficiary communicates its consent.
Article 9A. Transfer of Rights
(1) A standby letter of credit must be designated as transferable in order to
transfer the beneficiary's right to demand honor. The beneficiary's right to
make a demand for honor may not be transferred except to the extent and
in the manner authorized in the standby letter of credit.
(2) If the credit is transferable, but does not specify the extent or manner
of the transfer,
(a) partial transfers are prohibited unless permitted,
(b) successive transfers are prohibited unless permitted; and
(c) the issuer or other person authorized in the credit to effect
transfer may impose reasonable conditions to avoid increased risk.
(3) An issuer must, and any other authorized person may, effect transfer
in accordance with the transfer conditions applicable to the credit. The
transfer of the right to demand honor affects the name of the beneficiary
and such other terms and conditions of the credit, if any, as are specified in
the transfer provisions of the credit.
Aticle 9. Assignment of Proceeds
(1) The beneficiary may assign to another person any proceeds to which it
may be entitled under a standby letter of credit. An assignment of the
proceeds of the credit becomes effective against the issuer or any other
person effecting payment of proceeds upon notice front the beneficiary of
the assignment and written approval of the notified assignment signed by
the issuer or other person effecting payment of the proceeds.
(2) The rights of an assignee of proceeds do not include the right to
demand honor under the standby letter of credit, do not exceed the rights of
the beneficiary to receive such proceeds, and, unless otherwise specified in
the approval of the assignment, are subject to the rights of the payee or
endorsee, if different from the beneficiary, of any draft drawn under the
credit and subject to set-off rights of the issuer or other person effecting
payment of the proceeds.
(3) The issuer or other person requested to approve an assignment of
proceeds may impose reasonable conditions to avoid increased risk. An
approval is effective only against the issuer or other person signing it.
(4) An issuer or other person effecting payment of the proceeds who pays
the proceeds to the beneficiary and/or the assignee(s) in accordance with
the terms of the letter of credit, its assignment approval(s) and this Article
shall be discharged from its obligations to all interested persons including
third parties.
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Article 10. Termination
(1) A standby letter of credit terminates irrespective of whether any
document embodying it is surrendered when:
(a) the issuer receives from the beneficiary a statement of release
from liability in any form referred to in paragraph 1 of Article 7;
or
(b) the validity period of the standby letter of credit expires in
accordance with Article 11.
Termination does not affect rights or obligations previously
acquired by compliance with the terms and conditions of the
standby letter of credit.
(2) The amount available under a standby may-have been reduced to zero
does not terminate it if it provides for automatic reinstatements or other
automatic increases of the amounts available.
Article 11. Expiry
(1) The validity period of a standby letter of credit expires at the expiry
date, which may be a specified calendar date or the last day of a fixed
period of time stipulated in the standby.
(2) If the standby letter of credit does not state an expiry date, the validity
period expires [one (1) ] year after the establishment of the standby letter
of credit, unless amended in accordance with Article 8 to state an expiry
date.
Article 12. Determinations of Rights and Liabilities
Subject to the provisions of this Convention, the rights and obligations
of the parties under a standby letter of credit are determined by the terms
and conditions set forth in the standby letter of credit and any rules,
[general] conditions or international usages, such as international rules of
letter of credit practice, to which it is subject.
Article 13. Liability of Issuer
(1) The issuer, and any confirmer, shall act in good faith and exercise
reasonable care as required by standard banking practice as provided below.
The applicant may agree that examination of some or all of the documents
under some or all circumstances is not required or that the examination be
carried out within a very short period of time and subject to a lesser duty
of care. The examiner's duty of reasonable care owed to the beneficiary
shall be satisfied upon honor or justifiable dishonor of a demand in
accordance with the standards set forth in Article 16. Examiners may also
be exempted [generally] from [grossly] [negligent conduct] but not from
their failure to act in good faith or for any [grossly negligent conduct] [act
or omission done either with the intent to cause damage or recklessly and
with the knowledge that damage would probably result].
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(2) Nothing herein precludes an issuer, confirmer, or other examiner from
recovering from an applicant or beneficiary for mistaken or undue payment
under principles of unjust enrichment or from limiting recovery against it
to the amount available under the credit.
Article 14. Demand for Payment
[There is no need for specific provisions for standbys if the term
"1payment" is broadly defined or the term "honor" is substituted for it.]
Article 15. Notice-of Demand
[Text and concept of UNCITRAL draft Article 15 are unacceptable for
standbys. There is no parallel under standby law and practice, and it will
be necessary to reflect this distinction in the UNCE1RAL draft should it
be deemed necessary for guarantees. Should notice be required as a result
of considerations between the beneficiary and the applicant, there is
available in standby letter of credit practice a documentary method by
which this can be achieved in a manner fair to all parties by means of an
express provision in the letter of credit requiring a documentary method of
giving such notification by the beneficiary.]
Article 16, Examination of Demand
(1) The examination of documents shall be conducted in accordance with
international standard banking practice to ascertain their facial compliance
with the terms and conditions of the credit.
(2) Unless otherwise stipulated in the credit or by reference to
international standard banking practice, the issuer or confirmer shall have a
reasonable time, but not more than [seven] business days, following the
day of presentation in which to examine the documents and to decide
whether or not to honor.
Article 17. Honoror Rejection of Demand
(1) The issuer or confirmer shall honor the credit unless:
(a) the standby credit was not issued or was terminated prior to
such demand; or
(b) the demand does not meet the requirements referred to in
Article 14; or
(c) the demand is improper according to Article 19.
(2) The issuer or confirmner may honor despite an assertion by the
applicant that the demand is improper according to Article 19 provided that
the issuer or confirmer acts in good faith.
(3) Unless otherwise stipulated in the credit, upon a decision to dishonor,
the issuer or confirmer shall promptly, in accordance with international
standard banking practice, give notice of dishonor listing all discrepancies
and account for the documents.
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(4) If the issuer or confirmer fails to comply with the provisions of
Article 16 or paragraph (3) of this article in accordance with international
standard banking practice, it shall be precluded from claiming that the
documents are not in conformity with the terms and conditions of the
credit.
Article 18. Request for Extension or PavmentHonor
[There is no law or practice for beneficiary demands or requests that a
standby be extended or be paid other than the law and practice applied to
demands for honor and to request for amendment. The law should
discourage beneficiary "extend or pay" demands on the issuer that are not
provided for in the credit and therefore no provision for them should be
made with regard to standbys.]
Article 19, Improper Demand
(1) A demand for honor is improper if made in bad faith or fraudulently or
abusively, including fraud or forgery relating to the documents or fraud in
the underlying transaction.
(2) The making of a demand is abusive and fraudulent where:
(a) the beneficiary [has no belief that the amount demanded is
due] [knows or cannot be unaware that the amount demanded is
not due] on the basis asserted in the demand and any supporting
documents; or
(b) any supporting document is forged; or
(e) [the beneficiary exercises its right for a purpose other than
that for which the standby letter of credit was given] [the
contingency against the consequences of which the standby letter
of credit was designed to indemnify the beneficiary has
undoubtedly not materialized or has clearly been brought about
by a fundamental breach of the underlying transaction willfully
committed by the beneficiary.]
Article 20. Set-Oft
[Variant B of UNCITRAL text is acceptable providing that set-off rights
are extended to the confirmer or other person effecting payment of the
proceeds. See Article 9.1
Article 21. Preliminary Injunction Against Guarantor
Article 22. Preliminary Injunction Against Beneficiary
Article 23. Principles of Preliminary Proceedings
Article 24. Choice of Court or of Arbitration
Article 25. Determination of Court Judsdiction
Article 26. Choice of Applicable Law
Article 27. Determination of Applicable Law
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Article 1. Independent Undertakings
Background: UNCITRAL Draft Article 1 (WP 73, p. 4) indicates that the
substantive scope of the law reaches "international guaranty letters."
Article 1. Substantive Scope of Application
This Law applies to internationalguarantyletters.
Drafters' Consensus: The term "guaranty letter" is not satisfactory in that
it connotes an instrument which does not exist. In order to bridge
guarantees and standbys, a neutral generic term should be used such as
"international independent undertakings."
Relevant Colloquy:
JAMES BYRNE: Do we need to talk about Article 1 of the UNCITRAL
draft? As we have been proceeding, we are working on the assumption
that there will be three chapters. The first chapter will cover matters
which are common to both instruments, the second will treat independent
guarantees, and the third will address standbys. Before getting into
standbys, do we need to consider the first chapter?
HAROLD BURMAN: The value of this approach is that it permits
flexibility. If, after discussion, it appears that an item can be treated under
the common chapter, it can be moved there. By proceeding this way,
there is no need to compromise important features of either instrument and
yet there is an opportunity for harmonization wherever possible. It's clear
that one aspect of the commonality is that they both are in some sense
independent and documentary.
JIM BARNES: It may be necessary to say things twice. For example in
the general chapter, you may say it's essentially documentary and then in
each subsequent chapter explain what that means to the particular type of
instrument.
JAMES BYRNE: It's my understanding that we are uncomfortable with
this artificial term "guaranty letter." It doesn't mean anything.
BORIS KOZOLCHYK: I agree. There is no such device nor will there
ever be one. No one will understand what we are talking about. The
name doesn't fit with the common understanding of a letter of credit in any
event. It suggests a unity which simply does not exist.
JIM BARNES: What about the term "independent bank undertaking?"
VINCENT MAULELLA: The elements that I see as being in common
are independent, essentially documentary, payment and undertaking. They
should be fitted into the name.
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JIM BARNES: What about independent undertakings issued by banks?
Isn't that a common element?
BORIS KOZOLCHYK There will be objections to the limitation of this
article to banks. Even in our own law we do not limit it to banks.
Therefore, I do not think that this is an element of commonality.
VINCENT MAULELLA: Then when you get down to issuing an
undertaking for its own account, you have a problem. With banks, you
have a "Chinese wall" separating the various departments and it is not a
problem. With regard to non banks, I'm not sure that is the case. As a
result, this may compromise the independence of the credit.
JIM BARNES: What about the term "independent international
essentially documentary undertakings to pay?"
Article 2. Definition
Background: UNCITRAL Draft Article 2 contains a detailed and specific
definition some aspects of which are peculiar to guaranty practice.
Article 2. GuarantyLetter.
A guaranty letter [, however named or described,] is an [express]
undertakingof independent[and essentiallydocumentary] [character,given
by a bank or other institutionorperson(["guarantor"]["issuer"])
Variant A: dit the request of its customer ("principal") or on the
instructionof anotherbank, institutiotrorperson ("instructingparty")
acting at the request of that instructingparty's customer ('principal").
VariantB: whether or not so requestedor instructedby anotherbank,
institution or person, to pay to another person ("beneficiary") a
certain or determinable amount of a specified currency or unit of
account for other item of value] [or to accept or negotiate without
recoursea bill'ofexchange for a specified amount] in conformity with
the terms of the undertaking upon receiptof a demand.
Variant X: made in the manner prescribed in the undertaking,
provided that the undertaking [indicatesthat it] [6] is given for the
purpose of [indemnifying the beneficiaryfor the consequences of a
specified contingency] [securing the beneficiary against the nonfulfillment of certainfinancial or otherobligationsby the principalor
againstanother specified risk].
Variant Y: stating or, ifso requiredin the undertaking,certifying or
othervise establishingthatpayment is due.
Drafters' Consensus: A definition which identifies the peculiar elements
of the standby is necessary. For educational purposes, it is valuable to
list the various types of standbys and identify their functions.
Relevant Colloquy:
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BORIS KOZOLCHYK: Regarding independence, I think that a beginning
proposition is that you need to tie together independence with whether or
not the bank must make a determination regarding the underlying
transaction. To be a safe and sound banking practice, you simply can'not
involve the bank in the underlying transaction. You cannot have a claim
that it is independent and yet at the same time have the bank determine
whether or not an act or event takes place at the same time.
JIM BARNES: My understanding is that the term "essentially" when
coupled with documentary is not compatible with standby practice. I
think that we must drop that language and would suggest that we make
the point that non-documentary conditions are not acceptable by inserting
the language "and documentary conditions" after "terms." Standby letter
of credit practice simply does not admit to weaseling on non-documentary
conditions-and the UCP is taking a hard line.
BORIS KOZOLCHYK: That has been our position all along.
JAMES BYRNE: I take it, then, that it is our conclusion that standby
letter of credit practice is exclusively documentary and the reference to
"essentially" documentary is unacceptable for standbys. I also gather that
in order to clarify this point and to clarify the linkage of this point to the
independence of the credit, the reference to documentary must be part of
the definition of a standby.
BORIS KOZOLCHYK: I would add that this will bring these rules in
line with the position taken by UCP 500.
HAROLD BURMAN: It also needs to be considered what to do with nondocumentary conditions when they appear.
BORIS KOZOLCHYK: Under UCP 500, they would be ignored.
JIM BARNES: We should also note that UCP 500 also makes payment

against documents part of the definition of letter of credit.
VINCENT MAULELLA: A point to be made here is that the bank's
undertaking is to determine whether or not the document required has been
presented not the accuracy, genuineness, or truthfulness of the document
or that the event has or has not taken place.
HAROLD BURMAN: This results in a rule of strict facial compliance.
JAMES BYRNE: I think that we are agreed that the words "guarantor"
and "principal" which appear in the UNCITRAL draft are peculiar to
guarantee practice and not applicable to standby practice. We need to
insert the words "issuer" and "applicant."
BORIS KOZOLCHYK: I strongly agree.
JIM BARNES: Guarantee practice refers to counter guarantors and
instructing party. Is that language compatible with standby practice?
VINCENT MAULELLA: There are occasions when a bank will issue a
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standby letter of credit in favor of a bank in a foreign country available
upon receipt of their statement that they paid. I don't think that you
would want to mix them up.
JIM BARNES: It should be noted that under the UCC, we treat as a
customer the person who walks up and asks for a letter of credit as well as
that person's own local bank. We don't call one an instructing party. We
could.
BORIS KOZOLCHYK: I think that we should not. We need to use
language which is totally compatible with the UCP.
JAMES BYRNE: We are agreed then that the use of guarantor and
principal in the UNCITRAL text are not appropriate for our -rules. We
have agreed to use the terms issuer and applicant because they reflect
standby practice and parallel the terms found in the UCP.
JIM BARNES: Standby letter of credit practice does not generally use the
term "instructing party" but does recognize the possibility that a bank
acting on behalf of its customer may be treated as the applicant or one of
the applicants for a letter of credit.
VINCENT MAULELLA: The term in UCC Article 5 is "customer." Is
that the same as saying that they are "applicants?"
JAMES BYRNE: Is there any reason to insert the bracketed language
from the UNCITRAL Draft "[however named or described]?" The
prevailing view at the last session was that this language should be
deleted.
VINCENT MAULELLA: There were the Saudi Arabian Monetary
Agency (SAMA) undertakings which we were doing some time ago which
were called "guarantees" although they were standbys. The regulatory
authorities approved them for this reason. Some standbys are still referred
to as "documentary credits" or just "letter of credit." They don't say
"standby" on them.
BORIS KOZOLCHYK: If it is issued as a letter of credit or on letter of
credit stationary, it would be taken as a standby.
HAROLD BURMAN: Perhaps this is a matter which should be addressed
as a general provision.
JAMES BYRNE: We must at some point revisit the entire question of
nominalism.
JAMES BYRNE: The UNCITRAL Draft raises the question of whether
the letter of credit must be issued on behalf of a third person or whether or
not the letter of credit can be issued on behalf of itself. What did the
Working Group decide to do?
TOM CAVANAUGH: It decided to include language which permitted the
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credit to be issued on behalf of itself.
JIM BARNES: I would make a pitch for limiting the issuance of these
undertakings to those entities which do so in the ordinary course of their
business. Allowing the issuance of letters of credit for the issuer's own
account will, in my opinion, raise problems if done by non-banks.
JAMES BYRNE: Is anyone familiar with such a practice? You can do it
today in the U.S., can't you?
JIM BARNES: Most people think that they would be outside the scope
of the UCP and the UCC. Once they are inside the scope of these things,
you will begin to see them.
BORIS KOZOLCHYK: The question is whether this language will
encourage the issuance of this type of promise by non-banks and how
much harm this will cause innocent third parties. My feeling is that the
market place will determine whether or not anyone will take this kind of
promise or not. I see no reason to deal with this here.
JAMES BYRNE: Can you write an enforceable contract which says
"WelI cut off all defenses?"
JIM BARNES: It's hard.
BORIS KOZOLCHYK: What prevents you from saying that I hereby
agree to cut off all defenses? We were doing it and more with these
"'cognovit notes and it was accepted in some states and not in others.
JAMES BYRNE: I think that we are agreed that the idea of limiting these
non-third party credits to entities which issue them in the regular course of
their business should be revisited.
JAMES BYRNE: What about the language "to pay another person."
Wouldn't this affect certain financial standbys where the issuer is also the
trustee for a large number of beneficiaries. Where did this come out?
TOM CAVANAUGH: The UNCITRAL Working Group agreed to
accommodate this practice.
GABE BECKMAN: In the situations with which I am most familiar as a
lawyer, in credit enhancement, you have this all the time. The trustee is
the same person.
JIM BARNES: U.S. law is fairly mature on this issue that you are
dealing with two different people.
BORIS KOZOLCHYK: Do we need to insert this in the definition of a
standby? At least for educational purposes. We should make it clear that
the term "person" does not have to be interpreted in that fashion. If you
were a trustee acting in that capacity, wouldn't it be helpful to have
language indicating that it could be paid in this fashion--to the bank acting
in the capacity of beneficiary.
VINCENT MAULELLA: This is an opportunity to expand the use of
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standby letters of credit. It is very adaptable to meet a number of market
needs.

BORIS KOZOLC-YK: Exactly. The vital potential of the standby as a
tool of credit enhancement needs to be roughed out in any way possible.
There is a great need for assurance as many countries attempt to
recapitalize. The standby has not yet been tapped for this purpose. We
should point out that this is the way that this is done.
JIM BARNES: It should be noted that many would say that another
branch is another person or that a trustee is another person without having
to say that you are representing independent bondholders. A letter of credit
issued to a trustee is issued to a trustee and not to the bondholders. That
is a jump which I think you do not need to make and should not make.
JAMES BYRNE: Are there any letters of credit in which the issuer and
the beneficiary have identical interests? Would we want such letters of
credit?
GABE BECKMAN: Not if it's just the same interest. It doesn't make
sense.
JAMES BYRNE: There are situations where, due to a merger or
acquisition, or transfer, the situation arises and the question is whether the
applicant can refuse reimbursement because it isn't a letter of credit.
GABE BECKMAN: You have a basic conflict of interest there, don't
you?
JAMES BYRNE: No more so than in other situations. You probably
should scrutinize the actions of the corporation more carefully.
VINCENT MAULELLA: You do have the situation where you have two
parties. The U.S. corporation requests the bank to issue a letter of credit
to its foreign branch to secure that branch in extending local currency
loans to the U.S. corporate subsidiary there. On paper there are four
parties. This is done now and the parties have desired banks to do this.
BORIS KOZOLCHYK: To me this demonstrates the extraordinary
advantage of the standby. I am opposed to this conceptual formulation
which requires three parties. We need to emphasize the flexibility
available through the standby. We are merely making the opportunity
available and not forcing anyone to do this.
VINCENT MAULELLA: There was a time when you had instruments
called authorities to pay. They lost favor with the market place because
they were not irrevocable bank obligations, and did not have the same
certainty of performance and integrity that was associated with
undertakings issued by banks. They fell out of use for that reason. The
market place will determine what is acceptable or not.
VINCENT MAULELLA: For standbys to be consistent with the UCP,
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we would need to use the same terminology, something like "to another
person." The point is that there is a named person to whom payment must
be made--not just anyone. And not an assignee unless there is some
special arrangement.
JAMES BYRNE: Does anyone think that you ought to be able to pay
yourself in the same capacity?
GROUP: No.
JAMES BYRNE: Then we should say "to another person" and/or
something like it. We also need to note that this language must be
understood in the context of standby practice to include situations where
the issuer serves as beneficiary acting as a trustee or on behalf of third
persons. We must be clear, however, that in no way does this make that
person for whose benefit the payment is being made a beneficiary or give
them rights under the credit.
JAMES BYRNE: What does "another person" mean?
BORIS KOZOLCHYK: The term does not exclude the possibility of the
issuer being such a person if it acts in a fiduciary capacity or in some
similar sense. And more than the fiduciary.
GABE BECKMAN: It would be a person other than the issuer but can
include the issuer when acting on behalf of another.
HAROLD BURMAN: I prefer more explanatory language. I think that
we should include fiduciary and add to it. We are talking about a third
party derivative capacity. "Fiduciary or some other representative
capacity" would do.
JIM BARNES: What about branches? The UCC says that branches are
banks. That should be made clear here as well.
GABE BECKMAN: How about this definition for "another person": "a
person other than the issuer but can include the issuer when acting in
other than a fiduciary or other representative capacity?" That does not pick
up branches.
JIM BARNES: Just deal with that in the definition of bank which
includes each branch of a bank. It's a fairly common practice that banks
issue letters of credit to their own branches across borders. Very common.
JAMES BYRNE: Instead of "representative capacity," why not say "or
other distinct capacity?"
JAMES BYRNE: There was a discussion of acceptance of a time bill of
exchange at the UNCITRAL meeting. Although there is not a widespread
practice with respect to time bills of exchange, with respect to standby
letters of credit such practice is recognized in some geographical areas,
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particularly the Far East, and there is no theoretical reasons to prevent
such a practice. Consequently, it is thought prudent to leave open the
possibility of the further development around extension of such a practice
should it become commercially desirable.
JAMES BYRNE: We agree that there is some occasional standby practice
by which credits are issued denominated in value other than currency or its
equivalent, such as in gold or units of stock or other securities. Although
this practice is not widespread, there is no theoretical reason to preclude it.
And so, in order to leave an opening for future development should the
market so dictate, the standby rules will allow for it.
JAMES BYRNE: Variant X and Variant Y in the UNCITRAL draft
Article 2 address issues and problems which are unique to guarantees and
which have absolutely no bearing whatsoever on standby practice. For
that reason, I propose we not refer to them.
Article 3. Independence
Background: UNCITRAL Draft Article 3 defines independence in relation
to the abstraction of the undertaking from any transaction which gave rise
to it. It also addresses the issue of what type of undertaking is deemed to
be independent and factors which weigh in favor of independence.
Article 3. Independence of Undertaking
(1) An undertaking is independent iff, according to its terms,] the
payment obligation [does not depend on] [is not subject to, or qualified
by,] the existence or validity of an underlying transaction[,whether or not
referredto in the undertaking,][between the principaland the beneficiary
or between an instructing party and the guarantor]or of any other
relationship,and the guarantormay [therefore] not invoke any defence
arisingfrom a relationshipother than its relationshipwith the beneficiary.
[The independentcharacterof an undertaking is not affected by thefact that
the guarantor,as provided in article17(1)(c), may raise certain objections
to payment that might be based on facts relating to any such other
relationship.]
(2)(a) An undertakingis [irrebuttably]deemed to be independentwhen it
contains the heading "[Independent guaranty letter] [Independent
documentarypromise][Firstdemand guaranty letter]" and contains the
same words also in its text. [Where an undertaking is deemed to be
independent, any term or condition that would have the effect of rendering
the undertaking to be accessoryshall be treatedas void]
(b) [Otherwise][Subject to the provisions of subparagraph(a) of this
paragraph],any characterizationor a single term found in the text of the
undertaking shall not be deemed conclusive [of whether or not the
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undertaking is independent] if other terms clearly weigh in favour of the
opposite result. In evaluating the terms in their totality, the following
factorsmay be regardedas pointsweighing infavour of independence:
(i) The undertakingto pay is expressed to be "on simple demand," "on
first demand," "on demand," "upon receipt of a written request,"
"unconditional," "irrespective of the validity or existence of XContract," "waiving all rights of objection and defences arisingfrom
saidcontract," "withoutproofof default" or is qualifiedby any other
words of similarimport;
(ii)Payment is due upon receiptof a statement by the beneficiary or
any document by a thirdparty, and the guarantoris not required to
verify anyfact outside itspurview;
(iii) Any underlying transactionis referredto in the undertakingonly
in apreamble or otherwise in a recitalof what has gone before, and
not in operative clauses [, provided that the text of the undertaking is
divided in that manner];
(iv) The undertaking is stated to be subject to the Uniform Customs
and Practicefor Documentary Credits or the Uniforn Rules for
Demand Guaranteesof the InternationalChamber of Commerce.
Drafters' Consensus: Independence is a consequence of formal criteria
rather than a recitation that the undertaking is independent. If it is a
standby, it follows that it is independent. The standby rules indicate what
formalities give rise to an independent undertaking, what the consequences
of independence are, and address non-documentary conditions since the
independence of the standby is linked to its documentary character.
Relevant Colloquy:
JAMES BYRNE: It seems to me that UNCITRAL Article 3 wrestles
with matters which are irrelevant to standby letters of credit. The issues
for standby letters of credit are relatively straight-forward and simple. The
issue is, where is there independence; what does it mean; and, is it
inextricably linked to the notion of being non documentary? I believe we
are all in agreement with respect to these points.
BORIS KOZOLCHYK: Well, first of all, independence relates to the
underlying transaction. It says, when you relate the existence or the
validity of an undertaking to the underlying transaction, it is not
independent. But, then, the UNCMTRAL draft goes on to say what is
meant by the underlying transaction in the bracketed language by referring
to the principal and its relationship to the beneficiary as well as the
relationship of the instructing party to the guarantor. What is being done
is to spell out independence with respect to the underlying transaction in
the sense of the relationship to a principal, beneficiary, applicant bank,
the various layers of abstraction. Do we want to do that?
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JAMES BYRNE: Boris, do you think that this is basically a sound
approach?
BORIS KOZOLCHYK Yes.
JAMES BYRNE: It is our conclusion, I take it, that the principles in
UNCI1RAL draft Article 3 (1)are general principles which are acceptable.
JIM BARNES: They do need to be refined, however, in a form which is
more appropriate for standby letters of credit.
BORIS KOZOLCHYK: Do we want to say merely because you label
something independent it is irrebuttably determined to be so.
JIM BARNES: We did.
BORIS KOZOLCHYK: Have we said that it is independent merely
because we say something is a standby letter of credit-JIM BARNES: That is what the standby draft we have agreed upon says.
JAMES BYRNE: Well, let's take a step back to the general principles
because Boris has raised one. The question is whether the formality of a
label will suffice?
BORIS KOZOLCHYK: What I'm concerned about is a non-banking
practice where someone labels a "causal' promise a standby and it carries
the appearance of independence. The question is, what if a third party
relies-to what extent are we inducing reliance or affecting reliance by third
parties on something that should not be relied upon, merely because it
was labeled standby letter of credit or standby when issued by somebody
whether or not it is a bank? Frankly, I am concerned about that.
VINCENT MAULELLA: That was my concern. But over the past five
years, I have changed my position and accepted the fact that if this
beneficiary accepts an instrument called a standby letter of credit or
commercial letter of credit, and it's issued by a non-bank or other
commercial party then the beneficiary is taking the risk of the issuing
party. It only makes sense that the non-bank issuer who issues such a
thing should also face the risk that if it uses the label, it is charged with
the consequences.
BORIS KOZOLCHYK: I withdraw my concern. Let's just go on.
JAMES BYRNE: Should there be credits issued by non-banks who are
not, in effect, intermediaries, a body of case law could well evolve as to
these unique instruments which would not jeopardize the mainstream
practice undertaken by independent financial intermediaries. Furthermore,
the distinction between such intermediaries acting on their own behalf will
emerge as well. It would perhaps be better if we could make that
distinction at the outset, but that may be more difficult.
JAMES BYRNE: We are, I take it, in agreement that the ability to issue
a standby on one's own behalf is to be limited to a bank or other financial
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institution.
ALAN BLOODGOOD: A related question is why should somebody who
is not a bank and issues this instrument called a letter of credit be subject
to rules other than letter of credit rules?
JIM BARNES: Every once in awhile, you get a case where a banker says
I didn't know what a letter of credit was, so, when my customer asked me
to sign this thing, I didn't understand the situation. And the courts blow
them away. But when that same argument is raised by a non-bank, a
non-financial institution, it will ring differently. And the question Js
whether or not you want to recognize that in advance? If you do not and
take your chances, then you will have a lot of non-bankers raising that
defense and going into court, and they might win. And if they win, you
have no particular control over the development of the law. That's why
there's some point to raising this.
BORIS KOZOLCHYK: If the undertaking is a non-documentary standby,
it couldn't be a standby merely because you said that it is a standby.
JAMES BYRNE: I would have thought that then you would have just
ignored the non-documentary conditions.
HAROLD BURMAN: That would work if you accept that it's
irrebuttably deemed to be a standby because it uses a specific title to the
instrument. The implication is take that it falls under all the rules
applicable to standbys.
JAMES BYRNE: I understood that to be the consequence.
HAROLD BURMAN: I just played that back to Boris and he said no,
there are other conditions that would have to be cleared up.
BORIS KOZOLCHYK: Yes, because you'll be saying the same thing
with regard to the bank guarantee. The bank guarantee has exactly the
same rule. You will be saying "if it is labeled a bank guarantee ......
HAROLD BURMAN: It is a bank guarantee. Okay, then we're in
agreement.
JAMES BYRNE:. I would like to clarify this matter. If an undertaking is
issued by a bank and is denominated a standby letter of credit, then, my
understanding is it would fall within these rules -BORIS KOZOLCHYK: Irrebuttably.
JAMES BYRNE: Irrebuttably. And if it should contain, for example,
non-documentary conditions BORIS KOZOLCHYK: They would be taken as non-stated.
JAMES BYRNE: We are agreed, then, that with respect to Article 3, the
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general principle of an irrebuttable presumption based upon a formal
heading is accepted and expanded. With respect to standby letter of credit
practice, however, the labels suggested in the UNCITRAL draft would be
inappropriate and so the terms "standby letter of credit" or "letter of credit"
should be inserted to reflect standby practice. In addition, incorporation of
universally recognized international rules of letter of credit practice in the
undertaking also are considered to make the undertaking a standby letter of
credit. Consequently, the proposed Rules adopt this alternative.
JIM BARNES: We may want to ask whether this applies to a guarantee.
We put in an irrebuttable presumption that if you call it a standby -- at
least if it's issued by a bank -- then, it is. But there is no equivalent in
guarantee practice. There is a need to cover documents that don't say that
they are guarantees. There is a real worry about omitting documents that
are not conspicuously entitled letters of credit. That concern is not present
with regard to standbys. That's the difference. It is a conceptual
difference. There is a much greater concern about covering undertakings
that are not conspicuously labeled independent guarantee, or whatever, and
we're not concerned about standbys because our history is a letter of credit
which is labeled letter of credit. And that we have precious little practice
or law on calling undertakings letters of credit that are not so labeled.
JAMES BYRNE: We agree, then, that the points made in UNCITRAL
draft Article 3 (2)(b) are not taken up for the reason that whether or not
an undertaking is so expressly denominated is irrelevant to letter of credit
practice. The only issue which may warrant attention is sub-paragraph
four which has already been incorporated in draft 2(a), namely rendering
the instrument subject to international rules of letter of credit practice.
JIM BARNES: It seems to me that UNCITRAL has not decided whether
or not there are going to be formal requirements to get into one or both of
these undertakings. We clearly need more formality than is needed for the
guarantee. We have to limit what can be called a standby letter of credit
and it has to be pretty clear. A standby letter of credit has to be so
labeled. If you look at our draft Article 3(1), a standby undertaking is
independent. For us, thats a consequence of being a standby. That's not
how you find out if something is a standby. And under our law, you find
out that an undertaking is a standby letter of credit by looking at what it's
called, or by looking at whether it's a certain kind of undertaking issued by
a bank calling for payment against documents. That's how you find Out.
You don't look at it and say: Is this an undertaking that's independent
from some other undertaking?
HAROLD BURMAN: But on your explanation, I would say you've just
argued the contrary. You said, if it's so labeled, it's a standby. Or, it is if
it is issued by a bank subject only to documentary conditions for

392

Arizona Journalof Internationaland ComparativeLmv [VoL 9, No. 2

payment.
JIM BARNES: But, it isn't this third thing. The third thing is it's a
standby because it is independent if it's not subject to or qualified by the
existence of an underlying transaction. That's much mushier than what
we have now that defines what is a letter of credit. We would not accept
this for purposes of defining a credit.
JIM BARNES: To accomplish this end, we would need to add something
like "or undertakes to make payment solely against stipulated documents."
"Undertakes paying against stipulated documents" is not a bad rough hewn
definition of letter of credit. It's quite different than saying that a letter of
credit could be a letter of credit if it undertakes payment and professes to
be independent of the underlying transaction.
JAMES BYRNE: I had rather thought you were also going to try to
articulate in some fashion that its independence is a consequence of it
being a letter of credit rather than something that you would look to, to
determine whether it was a letter of credit.
JIM BARNES: I agree.
GABE BECKMAN: But, Jim, this Article doesn't make a contract a letter
of credit just because you label it a standby letter of credit. It's only a
definition of independent. It isn't referring to what a letter of credit is. It's
just telling you how you determine if it's an independent obligation.
BORIS KOZOLCHYK: Yes. But this is a response to the UNCITRAL
exercise in determining what independence is and all that very lengthy
excursus in the Draft. From our standpoint, it's a much more salable
product when you say: These are the rules that tell you what an
independent standby is. Independence is part of it, andGABE BECKMAN: And, here's what independence means. This is fairly
elegant the way it's set out right now because 3(1) tells you the necessity
for documentation. Then (2) tells you the irrebuttable presumption for the
definition of independence.
JIM BARNES: There is a question that we're all going to have to face
eventually, which is: What are the formal requirements going to be? Are
they just going to be informal? And if and when is it going to be
irrebuttable. I do not think that this is the optimal organizational
approach to this issue but we are tracking the UNCITRAL draft and this
happens to be the Article in which these various issues arise. That's all.
It's unfortunate, but that's where they come up. My concern is that we
would not accept UNCITRAL Draft Article 3(1) as defining letter of
credit as we know it. Or as defining the independence aspect of letters of
credit as we know it. It's too broad. It would include stuff we would not
accept.
JAMES BYRNE: My understanding is that in the UNCITRAL drafting
exercise, the operative term in the guaranty letter of credit is
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"independent." And, so, although from our point of view we may say
technically you don't address formality in the way it's drafted, much the
same thing is achieved under the rubric of independence.
BORIS KOZOLCHYK: You're absolutely right. Under the UNCITRAL
draft, independence means form and substance. Instead of calling it a first
demand guarantee, which many do, they call it an independent guarantee.
Europeans have arrived at the realization that the only way they're going
to have uniformity throughout continental Europe, particularly throughout
Europe, is not to say "first demand guarantee" which is a French term not
used generally by the German's and others in Europe. But everybody -- all
the Europeans agree that if they use the term independent, everybody
knows that they're referring to what the French call the first demand; what
the German's call the simple demand; what the Italian's call the abstract
guarantee; what the English call performance bond and performance
guarantee; etc. So, this is a term that they all can agree to. They say if
we see the term independent on top of our guarantee, we know we're not
talking about what the French call the causal guarantee, which is related to
the underlying transaction. We know that we're not talking about the
accessory guarantee of the Italians. We know that we're not talking about
the bond itself in England. So, the term independent for the Europeans
has what you're talking about. It's also a good title for it. They can live
with this as a title for that. Whereas, for us, it's an essential feature of the
standby letter of credit.
JIM BARNES: But only one of the essential features. It appears to mean
that when the UNCITRAL Draft defines independence, it's defining the
Universe. Okay? And the practice and the history surrounding the
guaranty is to use the word independent -- or if not to use the word
independent, then to have an express provision that says something like:
We'll pay, without regard to what's happened in the underlying contract.
And sometimes'you see that in letters of credit, but usually not -- we
think it's superfluous. So, when you're talking about independent here,
you're talking about the definition for the scope, as far as the Europeans
are concerned. That's why I guess it's here that we're going to address this
-- we ought to and I'm a little concerned about our Article 3(1). If we
actually applied this to letters of credit, we'd say: No, this doesn't answer
the question of whether its a letter of credit, it only follows once that has
been determined.
HAROLD BURMAN: It seems problematic to me to insist on the labels
"standby letter of credit" or "letter of credit." Doesn't making it
irrebuttable possibly conflict with the definition of a standby in Article 2?
And what about the term "independent guaranty?" What would a court do,
then, with something called an independent guarantee letter, Boris?
BORIS KOZOLCHYK: Courts will apply European rules on bank
guarantees, that's what they would do. And our purpose here is to try to
make sure that we preserve the character of the standby, and give the
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opportunity to the other countries who want to use standbys properly.
Many banks in Europe and elsewhere want what we're now providing. To
be credible, banks need to have hard promises.
JAMES BYRNE: We're not saying that if it's independent, it's a standby.
We're just saying a standby is independent, and the definition in our
Article 2 would say what is a standby.
ALAN BLOODGOOD: One question on the stipulated documents. What
if the standby is only payable by a simple demand?
JAMES BYRNE: That's a stipulated document.
ALAN BLOODGOOD: Okay. Just as long as we all understand. That's
how we look at it.
JAMES BYRNE: You wouldn't have a standby where there was no
document.
ALAN BLOODGOOD: I would hope not.
JAMES BYRNE: Like a phone call. You wouldn't trigger it on a phone
call.
BORIS KOZOLCHYK: According to Judge Posner, the oral drawing is a
definite characteristic of the bank guarantee. SAMA rules said you could
call in orally and that's acceptable.
JAMES BYRNE: Even assuming that Judge Posner has any insight into
independent guarantees, that has no bearing on standbys.
LYNNE BYERLY: If what you said happened, and it called for a draft,
would it be payable then just against the draft?
VINCENT MAULELLA: Sure.
JAMES BYRNE: I agree it should be but I wonder if the definition of
document covers this situation.
HAROLD BURMAN: It would have to be the implication. Does
anybody feel that you have to be specific about that? That the
presentation of the draft would constitute a document?
JAMES BYRNE: At some point attention needs to be drawn to the
Secretariat of the need for definitions. One of which would be the
definition of "document" to be sure that it includes the term draft or
demand. As well as electronic communication.
VINCENT MAULELLA: What if you had a situation where the
undertaking said this letter of credit is payable against a default by ABC
Company, under a certain contract, period. It doesn't require a document.
It establishes a condition but doesn't require a draft or demand for payment.
Is it a letter of credit or isn't it?
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JAMES BYRNE: Yes. There is a threshold distinction that would need
to be made. How do you tell whether or not the thing is to be so treated?
BORIS KOZOLCHYK: Yes, I think so. I think that when we get to the
Articles of Interpretation and the Standards of Interpretation and
Presentation of Documents, we should definitely address that issue.
GABE BECKMAN: What if --there were umpteen non-documentary
conditions which if satisfied upon presentation of the draft would require
payment. Do you ignore all of those other things?
JAMES BYRNE: Yes.
GABE BECKMAN: Then the only condition is presentation of the draft?
BORIS KOZOLCHYK: That is correct.
JAMES BYRNE: Don't label it standby if you don't want it to be taken
as one.
LYNNE BYERLY: What if they don't call for a draft at all?
JIM BARNES: It's probably not a letter of credit. But you understand,
you have the same problem right now under the UCC. You'd have a hard
time answering a lot of these questions.
HAROLD BURMAN: You can't resolve all these questions in this kind
of a process. If commercial parties are sufficiently imprecise in what
they're doing, they're going to create for themselves a problem. All we're
saying is, it then isn't governed by the precise rule we want on standbys.
DALE FURNISH: It seems to me if you draft, you don't have to call it a
standby. You could call it a documentary credit or independent guarantee
or whatever - international guarantee letter. And include only a draft, and
then run 23 conditions and terms. The proper use of that thing if it's put
forward is to say the 23 terms and conditions all fall out - they present
the draft -- They're not documentary. As this standby rule is written now
-- you don't have to stamp it standby. All you have to do is say "subject
to international rules" or undertake to make payment solely against
stipulated documents. And then you got a thing that says --anything nondocumentary falls out.
HAROLD BURMAN: Yes, that's the second possibility. Cite UCP and
it's only documentary conditions that survive.
GABE BECKMAN: You have to have the word "standby" in there
somewhere. To get to where you're going.
BORIS KOZOLCHYK: No. Under the UCP right now -GABE BECKMAN: But it's not UCP. It now says international letter of
credit.
BORIS KOZOLCHYK: Yes. But Dale's reference is to the UCP. The
revision of the UCP has exactly that outcome, regardless of these rules.
Because the UCP says two things. In Article 1, it says this applies to
standbys. And then it says, non-documentary conditions in 13(c) are
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going to be disregarded as non-stated. So, you have under the UCP that is
the result right now.
DALE FURNISH: So, it makes sense. That's the doctrine as I've been
trained to apply. But where it says give us a draft, after these 23 terms -non-documentary terms and conditions -- have taken place, you present the
draftBORIS KOZOLCHYK: You get paid. Nobody can say anything. And
that's what we really wanted.
JIM BARNES: But the focus of this kind of an undertaking, this kind of
a statute has to be on making mainstream international undertakings
understandable to everybody and more or less the same.
JAMES BYRNE: We are agreed that the approach undertaken by the
UNCITRAL draft in Article 3 with respect to its treatment of
independence is not followed in the draft text regarding standby letters of
credit for the reason that independence is a consequence of the
determination that the undertaking is a standby letter of credit and not a
criteria by which to determine whether or not the undertaking constitutes a
standby letter of credit. As a result, sub(l) of standby draft Article 3 sets
forth the meaning of independence and its inextricable linkage with its
documentary character. Subparagraph 2 sets forth the formal requirements
by which an undertaking will be irrebuttably deemed to be a standby letter
of credit.
Article 4. Internationality
Background: UNCITRAL Draft Article 1 limited the application of the
law to those undertakings which were international and Article 4 attempted
to indicate in what circumstances it was international. The issues touched
upon included the type of nexus, whether a recital on the face of the
undertaking was binding, and whether or not the parties could render their
undertaking subject to these rules.
Article 4. InternationaliVof Guarant Letter
(1) A guarantyletter is internationalif.
VariantA: (a) the places of business specified in the guaranty letter of
any two of the following parties are in different States: guarantor,
beneficiary,principal[instructingparty, confinning guarantor]
VariantB: (a) any two of the guarantor,beneficiary andprincipalhave
their place of business in different States, provided that this fact is
apparentto the guarantorand the beneficiary eitherfrom the undertakingor
from information disclosed no later than the time of receipt of the
guaranty letter by the beneficiary 1][, or (b) if the guarantyletter expressly
so states].
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(2)Forthe purposesofthe precedingparagraph
(a) if a party has more than one place of business, the place of
business is that which has the closest relationshipto the guaranty
letter;
(b) if a party does not have a place of business, reference is to be
made to its habitualresidence.
Drafters' Consensus: The requirements for nexus should be rather straightforward and limited and recitals on the face of the credit should be
conclusive but the parties should be able to render their undertaking
subject to these rules.
Relevant Collquy:
JIM BARNES: At its most recent meeting, the UNCITRAL Working
Group preferred Variant A.
BORIS KOZOLCHYK: Didn't we decide that we weren't going to use
instructing parties anymore.
VINCENT MAULELLA: We were going to be consistent with UCP and
use "applicant."
JAMES BYRNE: By instructing party, Jim, do you mean an entity
different than the applicant.
JIM BARNES: No. An instructing party is one type of applicant.
ALAN BLOODGOOD: My only problem with applicant is that the real
applicant--or the instructing party if it is different from the applicant-should be subject to the laws of the issuer.
BORIS KOZOLCHYK: So, you wouldn't want the applicant-issuer
connection -- those two -- to determine the internationality.
VINCENT MAULELLA: The applicant not being party to the letter of
credit.
BORIS KOZOLCHYK: There's a substantive issue that Alan raised. And
the issue is whether the determining contacts should be for
internationality, the applicant and the issuing bank, or the instructing
party and the issuing bank. It is their feeling, Jim, and I think Vincent
joins in on that one, it is their feeling that it should be the law of the
issuer regardless of whether or not the applicant is in a different country.
HAROLD BURMAN: We're not talking applicable law here. This is
just the scope of the convention.
VINCENT MAULELLA: Yes, the internationality would be determined
by the parties to the contract. The parties to the letter of credit are the
issuer, the confirmer, if any, and the beneficiary. So your internationality
should be determined by the States of those parties, not the applicant.
That's all we're saying.
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BORIS KOZOLCHYK: That's why it's a choice of law provision.
Because you're saying if it's international, this applies, if its national
UCP applies or commercial letter of credit so -VINCENT MAULELLA: We have an application and security agreement
between the applicant and ourselves.
BORIS KOZOLCHYK: Bankers want the certainty of knowing that the
law of the issuer is the one that applies.
JAMES BYRNE: My understanding is that it's satisfactory to proceed
with the bracket around instructing party.
TRACY NUCKOLLS: Is the place of business usually specified in a
standby?
BORIS KOZOLCHYK: The answer is no.
VINCENT MAULELLA: Unless you say that there's a data field for the
applicant and the beneficiary and in that field there's an address indicated -TRACY NUCKOLLS: As they do with deeds of trust?
JAMES BYRNE: But that's standard isn't it?
TRACY NUCKOLLS: The draft says the place of business specified in
the standby letter of credit, and that was my question.
HAROLD BURMAN: Let me give you some explanation for why that is
in the UNCITRAL Draft. When you draft an international convention,
you have to have some reasonable degree of commercial certainty. One
way to accomplish that is to assure that the document has to be easily
identifiable as being "international." And one way that has been achieved
in some prior conventions is to require that the document have on its face
certain terms, so it is relatively easy to determine. And an additional fix
that people finally came to after a lot of deliberation in the 1988 United
Nations negotiable instruments convention is if you want it to be legally
treated as an international document under the conventions, you have to
specify two places of business for at least the parties in different countries.
TRACY NUCKOLLS: And I think that's great. So, shouldn't the words
require that. In other words, the standby shall specify the place of the
business?
HAROLD BURMAN: You're saying it's either specified or it's out?
TRACY NUCKOLLS: You cut out every element of the litigious nature
you can make.
DALE FURNISH: I just hate to see somebody lose a letter of credit
which in all other ways is perfect, because they forgot to specify their
place of business.
TRACY NUCKOLLS: Just move it down to the last. If you fail all
these tests, there's still this last one. I would have no objection to that.
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JAMES BYRNE: But what if it's not specified? There can be no formal
requirement of an address.
JAMES BYRNE: I have a broader question, which is whether you can
look beyond the face of the document itself. What if the standby letter of
credit has two addresses on it for any entity or the wrong address.
HAROLD BURMAN: The context - let me play the other side here for a
minute. What if, instead of specifying the place of business --lets assume
somebody specifies the issuer, which itself has more than one place of
business in different countries.
JAMES BYRNE: Then you're looking beyond the face of the document.
HAROLD BURMAN: Right. And the question is whether you want to
do that.
JAMES BYRNE: No, you don't want to.
JAMES BYRNE: We have, then, agreed to the following: The draft rules
for standby letters of credit should reflect Variant A which was preferred by
the Working Group. The names of the entities reflect those entities
involved in standby letter of credit practice. The brackets surrounding
"conf'rming bank" should be deleted to reflect the general understanding in
standby practice that a confirmer would be an entity whose place of
business would be a focal point for determining the internationality of the
standby letter of credit. The provision should be expanded to permit
inclusion of those standbys which are issued subject to international rules
letter of credit practice so as to reflect practice. UNCITRAL Article
4(2)(b) is deleted because it does not reflect issues relevant to stipulated
terms in the letter of credit and sub (a) is clarified so as to indicate that it
only refers to a situation where the letter of credit indicates more than one
place of business.
Article 5. Interpretation of this Convention
Backgwrud: UNCITRAL Draft Article 5 (WP 73, p. 9) indicates that the
Law/Convention is to be interpreted in light of its international origin and
the need to promote uniformity and the observance of good faith.
Article 5.Interretationof this fLawl Conventionl
Versio~nfor Model Law: In the interpretationof this Law, regardis to be
had to its internationaloriginand to the need to promote the observance of
goodfaith in internationalguarantyand creditpractice.
Versionfor Convention: In the interpretationof this Convention, regard
is to be had to its internationalcharacterand to the need to promote
uniformity in its application and the observance of good faith in
internationalguarantyand stand-by letter of creditpractice.
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Drafters' Consensus: There is no need for specific provisions for standbys
regarding interpretation of the Convention. The rules proposed by the
Secretariat in UNCITRAL draft Article 5 are of a general nature and may
be applied to standbys as well as guarantees.
Relevant Colloquy:
JAMES BYRNE: The question is whether Article 5 which appears at
page 9 of the UNCITRAL Working Paper 73 is of a generality that we
can leave in the general provisions or whether we ought to include it in
this specific draft? My understanding is we had no objection to it, and it
could be left in the general provisions.
BORIS KOZOLCHYK: That's my understanding.
HAROLD BURMAN: Everything we can keep in the general section, we
want to leave there. These are rules specific to standbys which will be
distinguishable from rules specific to bank guarantees.
BORIS KOZOLCHYK: Note UNCITRAL's Article 5 refers to "good
faith."
JAMES BYRNE: It's acceptable as a general rule.
HAROLD BURMAN: That's basically Article 1 of the UCC.
Article 6. Definitions and Rules of Interpretation
Background: UNCITRAL draft Article 6 (WP 73, p. 10) defines
"guaranty letter" as including "counterguaranty letter," etc.
Article 6. Definitions and Rules of Interpretation
Forthe purposes of this Law and unless otherwise indicated in aprovision
of this Law or requiredby the context:
(a) "guarantyletter" includes "counter-guarantyletter" and "confirming
guaranty.letter," and "guarantor"includes "counter-guarantor"and
"confinringguarantor;"
(b) any reference to the terms of the guaranty letter or the undertaking of
the guarantoris to the text as originally established in accordancewith
article 7 or, iflateramended in accordancewith article 8, to the text in its
last amended version;
(c) where a provision of this Law refers to a possible agreement of the
parties, the parties meant are the guarantorand the beneficiary of the
guarantyletterin question and the reference is to any term of the guaranty
letter or its amendment or to any separateagreement between the guarantor
and the beneficiary.]
Drafters' Consensus: There should be more definitions, including
definitions of "document," "issuer," "beneficiary," "confirmer," and
"person," as well as helpful definitions for various types of standby letters
of credit. These definitions will need to be reworked in light of the
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development of definitions of similar terms for guaranty practice. It may
be more important in standby practice than guaranty practice to develop a
definition for the word "honor." It is easier to distinguish letters of credit
from non-letter-of-credit undertakings than to distinguish standby from
non-standby letters of credit. It is particularly difficult to distinguish
among various types of standbys because many types have been defined by
reference to the type of transaction that underlies the letter of credit.
Ideally, all definitional distinctions should be based on factors that are
apparent from the face of the credit.
Relevant Colloquy:
BORIS KOZOLCHYK: First, the definition of "document:" "Document
means any promise, request, order or representation of fact or of law,
whether in writing or in an electronic medium, whose purpose is to induce
honor."

HAROLD BURMAN: When you say any "fact or law," why are you
adding the "or law?"
BORIS KOZOLCHYK: Because in some cases, say where there is a
standby that is transferable by operation of law, you have to say, here,
this is the statute under which I'm drawing or the court decision or
whatever, so that you have it covered as well. In other words, so there is
not merely representation of fact, but also representation of what the law
is.

HAROLD BURMAN: What do you mean by "order?"
BORIS KOZOLCHYK: A draft is an order.
HAROLD BURMAN: You have "draft" and "demand," you don't need
"order."

BORIS KOZOLCHYK: There are documents that are pure orders of
payment.
HAROLD BURMAN: That are not drafts or demands?
JAMES BYRNE: "Pay John Doe."
BORIS KOZOLCHYK: I'm trying to be as general and comprehensive as
possible.
HAROLD BURMAN: I would take "order" out.
JIM BARNES: What you're probably missing are "instruments."
JAMES BYRNE: Can we put in "instruments?"
VINCENT MAULELLA: Do you want to call it "financial instruments?"
JAMES BYRNE: No.
VINCENT MATLELLA: What do you want to call it?
JIM BARNES: A draft or demand. That's how you draw under the credit.
But if your draft is to be accompanied by somebody's note, or somebody's
investment security, or a title document, or whatever--I mean that's the
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"document" that we are used to. And plenty of standbys require the
presentation of commercial documents.
GABE BECKMANN: Do you want to say "instruments, comma,
documents of title, comma?"
JAMES BYRNE: That's a representation of fact. Boris, that's what you
thought it included.
BORIS KOZOLCHYK: I don't know.
LYNNE BYERLY: Isn't a "document" a piece of paper?
ALAN BLOODGOOD: No.
GABE BECKMANN: I think "representation or evidence of fact" would
be better, because that would pick up "document of title."
BORIS KOZOLCHYK: Vincent is calling our attention to the definition
of document in ICC Document 326. In it, documents means financial
documents and/or commercial documents. Financial documents means
bills of exchange, promissory notes, checks, payments, receipts or other
similar instruments used for obtaining payment of money. Commercial
document means invoices, shipping documents, documents of title or
other similar documents or any other documents whatsoever not being
financial documents.
DALE FURNISH: I would include "paper" -- "document includes any
paper, draft, demand, promise, instrument, investment security." That
almost removes the issue that arises if I give you a paper and you say,
yes, but it's not any of those things.
GABE BECKMANN: Then you go into electronic medium and that's
much broader than paper.
TRACY NUCKOLLS: How about "writing?" When I heard what you
just read, the length of your definition at least addresses some confusion
that could occur in U.S. courts where we have documents of title as being
a defined term. "Documents" under the UCC are basically "documents of
title?" So, you do have some law that has developed with that.
JIM BARNES: I don't think we can solve this. And I don't think it's
worth a whole lot of effort to do it. I think we do want to convey the
notion we want an open definition -- wide-open definition. And that we at
least want to include the demand or draft itself. In terms of leaving this a
little bit more open, I do think we might be better off if we said,
"representation or evidence." I think that actually does open things up.
And I would add that and suggest we move on.
HAROLD BURMAN: The word "evidence" may be confusing to civil
lawyers, you know, that's a peculiar usage of the word; in an international
setting its really going to create confusion.
JIM BARNES: I suggest we go on.
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JIM BARNES: These definitions [initial draft definitions of various types
of standbys] were taken from different sources. A major source for the
first couple of definitions was the Capital Adequacy Guidelines which
describe "financial," "performance" and "commercial" letters of credit. And
for other terms, we looked to other sources. And it's left us with kind of a
hodgepodge of definitions.
JAMES BYRNE: Why do we need these [definitions of various types of
standbys]?
BORIS KOZOLCHYK: We are reacting against a background of
inexperience with standbys. Many countries outside of the United States
do not know what a standby is, and others believe that the only peculiarity
of standbys appears in the financial standbys. All other standbys are
supposed to be the same as the bank guarantees. These countries then,
would want us to write rules applicable only to financial standbys. Our
task, as I see it, is to formulate rules that apply both to financial and nonfinancial standbys and make clear the peculiarity of the standbys and the
need for our rules.
VINCENT MAULELLA: I think the point you want to make is that
standbys and guarantees have been characterized by their purpose and this
has led to terms such as "bid bond," "financial," "performance," "advance
payment," "insurance," "standby," "direct standby." It's still a standby.
And the operation of the instrument is no different. It's just defined by
their purpose, and the purpose would lead you to require, perhaps, different
documents or different certifications. It doesn't change the underlying
obligation or undertaking of the issuer. That's the only point I wanted to
make.
BORIS KOZOLCHYK: But how about the financial standbys? Say, you
have a beneficiary who is a bit different than the beneficiary of a
commercial letter of credit and the beneficiary of these other standbys, in
that it's a trustee. It's capacity of beneficiary is derived not from the text
of the letter of credit itself sometimes, but from the indenture or the
underlying agreement. How would you react to that?
VINCENT MAULELLA: I don't see any difference. Mechanically,
there's no difference from the bank's point of view.
JAMES BYRNE: If you look at Paragraph 76 of Report 358, support
was expressed for the rule of interpretatioht concerning the term "Guarantee
Letter," and it was suggested however that the provision should be
expanded to include standby letter of credit terminology. So this is that
educational process.
JIM BARNES: I think the opening line ought to say, a "standby letter of
credit" as defined in Article 2 above "includes." Then we will work on our
list a little bit. I am less inclined today than before, to draw so heavily on
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the sources that we drew on before. I am more inclined to regularize these
definitions of types of standbys. Put them all more or less in the same
format and emphasize that the differences between them basically have to
do with the look of the documents presented to the issuer.
BORIS KOZOLCHYK: To me these are accurate representations of these
types of standbys and they're B, C, D, E, F -- the only one I think that
took a bit of imagination was "counterstandby." I would suggest that if
we could first of all find out whether anything that is being said here,
from A to G, is inaccurate. From the standpoint of banking practice,
from the standpoint of the legal practitioners, is there anything here that
we have said that is not accurate and if so, what is it?
JIM BARNES: I want to start with the format in C, rather than the
format in A and B. Now, first do we all agree there is such a thing as an
"advance payment" letter of credit? It's a term you've used, right? It's
defined based on its purpose, if you will, but operationally it really has to
do with the look of the document that you get.
VINCENT MAULELLA: Right, but it falls under the two major
categories of financial and performance. And everything else should fall
into one of those two categories.
JAMES BYRNE: What if it's clean? Could be either one.
VINCENT MAULELLA: You've got to characterize it as one of those
two. That's what the world is coming to, characterize it for purposes of
capital adequacy as "financial" or "performance."
JAMES BYRNE: Or "commercial."
VINCENT MAULELLA: There are commercial credits and there are
standbys. Standbys are "performance" and "financial." And the underlying
purpose or underlying obligation of the applicant and the nature of that
default determine whether the standby is "financial" or "performance."
JIM BARNES: We are not trying to structure these definitions so that
you could divide the world into two categories, and then sub-categories. I
was just trying to give definitions for terms that are used in standby letter
of credit practice, some of which may overlap. In any event, let's deal
with C. Do we agree there is such a thing as an "advance payment" letter
of credit? Does it make sense to define it? I think it does, but I yield to
the bankers.
LYNNE BYERLY: Is that a red clause?
ALAN BLOODGOOD: No. That's a refund of advance payment.
VINCENT MAULELLA: It is an advance payment because the applicant
failed to earn it.
JIM BARNES: Keep in mind, "letter of credit" is defined in Article 2, and
I don't want to repeat that exercise here. So, we're now saying, okay,
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what makes a standby letter of credit an "advance payment" type? You can
either talk about it in terms of the underlying purpose or what the
beneficiary thinks is going on or what the account party thinks is going
on, but, operationally, you would know one by looking at the kind of
document that's to be presented.
JIM BARNES: The question before the house is: Do we recognize
advance payment standbys as a kind of standby, and is this a fair
description of it, keeping in mind the emphasis is on what does the
document, the drawing document, look like? Because, I don't want to do
this by reference of their purpose or their function.
LYNNE BYERLY: Does that make sense? "To return such advance
payment?"
ALAN BLOODGOOD: The only problem is it's not always applicable.
JIM BARNES: Maybe we could say, "stating that the applicant is
obligated to return an advance payment."
ALAN BLOODGOOD: An advance payment has been made, and the
applicant is obligated to return it. The beneficiary demands return.
VINCENT MAULELLA: And "return of such advance payment is
demanded:'
JIM BARNES: Okay. A "bid standby letter of credit" provides for honor
upon receipt of documents stating that -- I think we lifted this from the
ICC Uniform Rules [URG]. But, I also think we tried to simplify it.
JAMES BYRNE: Why not just say, "stating that there has been a failure
to tender a bid or a failure to execute?"
HAROLD BURMAN: "Failure to tender or execute upon award."
JIM BARNES: Well, state that there has been a failure. Do you want to
do it that way? Say that there has been a failure to tender and/or execute -JAMES BYRNE: A bid.
VINCENT MAULELLA: Upon award.
JAMES BYRNE: Does it have to be upon award?
JIM BARNES: I thought the Uniform Rules covered both.
HAROLD BURMAN: Most bid-bonds cover both. That's why you're
saying "and/or." Because there are more cases on post award failure to
execute then there are on failure to tender a bid. It used to be the other
way. It used to be more failure to tender.
JIM BARNES: A failure to tender a bid and/or to execute a bid bond -awarded bid if you will.
ALAN BLOODGOOD: I think that language is less in use today,
though. The bid will not be considered unless a bid bond is tendered.
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HAROLD BURMAN: You don't award a bid; you award the contract.
JIM BARNES: "Execute the award on the bid."
HAROLD BURMAN: That's construction contract terminology. It's not
artful. Actually, you could say, "execute an award." But that's not
elegant either because that's assuming that translates and it comes out the
way we would understand it.
JAMES BYRNE: Leave it. Can't hurt.
HAROLD BURMAN: Conceptually its correct.
JIM BARNES: Definition E for "commercial standby." E is a little
questionable in terms of whether or not the term is widely used.
VINCENT MAULELLA: It is used, but do we have to include it?
JIM BARNES: There is such a thing, but I don't think it has a special
name yet. There are clearly letters of credit which are supporting
commercial transactions, and basically, rather than give the documents
now, you wait and see if there's a default and then you give copies of the
commercial documents. But we don't call them "commercial standbys."
LYNNE BYERLY: Can't you say a standby that calls for the presentation
of copies of commercial documents?
JIM BARNES: That's what we have up here.
VINCENT MAULELLA: No. I think that's dangerous.
JIM BARNES: It gets a little funny. Actually, they're stale copies.
VINCENT MAULELLA: "A commercial standby provides for honor
upon receipt of documents evidencing failure of the buyer to pay on open
account or collection."
JAMES BYRNE: They may have given you a check, on C.O.D., a check
and it bounced. I guess that's open collection.
VINCENT MAULELLA: Because you may not get commercial
documents or copies of them.
JIM BARNES: .Maybe we ought to use our original format, which is -"provides for honor upon receipt of documents stating that... "Take out
"commercial documents" because we're apparently heading toward default
language. "Failure to pay for delivery of goods or services under an
underlying commercial transaction." Strike the rest.
JIM BARNES: "Clean" standby provides for honor solely upon the
presentation of drafts or demands for payment."
ALAN BLOODGOOD: No argument there.
JIM BARNES: "Counter standby provides for honor upon receipt of
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documents stating that" - Delete, "letter of credit," delete, "bank." Put in
BORIS KOZOLCHYK: "Independent guarantee."
JAMES BYRNE: How about just "guarantee."
JIM BARNES: They certainly support bank guarantees. They could
certainly support accessory guarantees.
VINCENT MAULELLA: There is a problem with that. If you issue a
standby to support a guarantee and that guarantee has conditions above and
beyond what is covered in the standby letter of credit, what is the
responsibility of the issuer of the standby?
JIM BARNES: Every standby letter of credit you issue in support of,
say, a Mideast bank guarantee has with it the risk that the guarantee has
no clear expiry date; it certainly carries the risk that it is being governed
by a materially different law.
VINCENT MAULELLA: What banks will generally insist on is that
their customer, the applicant for the standby negotiate separately with the
issuer of the guarantee for the terms and conditions of that guarantee. And
simply make their standby available against a statement that the
beneficiary acting on behalf of a particular customer incurred a liability
and was not reimbursed by that party.
ALAN BLOODGOOD: Right.
JIM BARNES: If this is what you're talking about, it's going to come up
right now in our description of the kind of beneficiary statement you
expect to receive under this type of standby.
ALAN BLOODGOOD: I have no problem taking out "independent."
BORIS KOZOLCHYK: They're not independent in practice, although
European courts and especially French courts refer to counter-guarantees as
totally independent of underlying guarantees and standbys.
JIM, BARNES: You wouldn't scrutinize that any more than you'd
scrutinize the underlying sale agreement.
BORIS KOZOLCHYK: The way to draft it in my opinion is to relate the
payment to the statement itself and not to interject the standby or bank
guarantees in the determination of what kind of guarantee it is. So the
suggestion that makes more sense is to relate it to the statement, and
usually what it says is that a payment has been made by the issuer of the
standby.
ALAN BLOODGOOD: Actually, in the last year or two some of the
foreign banks were starting to object to saying "the payment has been
made." A lot of ours are now saying that "we have received a valid claim
under our undertaking."
BORIS KOZOLCHYK: Because they want to be reimbursed before
making payment.
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JIM BARNES: Well, I wasn't trying to make this a definition on which
anything turns. This is primarily educational to describe the different
kinds of standbys. What about this: "a standby or commercial letter of
credit or guarantee or other undertaking as requested in the counter standby
letter of credit."
VINCENT MAULELLA: You don't request it in a standby.
JIM BARNES: Most of them you do.
VINCENT MAULELLA: We don't.
ALAN BLOODGOOD: We don't ask; we combine it with the one clause
saying "we have received a valid claim under our undertaking."
JIM BARNES: The demand for payment has to mention that "we paid or
we honored or we're obligated to do that under the undertaking you asked
us to deliver."
VINCENT MAULELLA: No. We don't say that. Because now we're
saying to someone to do something, and we're issuing a standby against a
guarantee which doesn't have an expiry date, and we're giving them a letter
of credit with an expiry date, and we told them to undertake an obligation
on our behalf for which the instrument which we've given them doesn't
protect them.
ALAN BLOODGOOD: What Vincent's saying -- is that we're doing more
standbys. We're not including the text of the guarantee that they have to
issue. We're just saying in consideration of your issuing your guarantee
at the request of so and so --

JIM BARNES: Okay. When you get the statement back, somebody's got
to specify what guarantee they're talking about.
ALAN BLOODGOOD: Oh, yes.
BORIS KOZOLCHYK: But the point that you're making, Alan, is that
many of these are basically reimbursement standbys, or prepayment
standbys. Basically, the bank beneficiary says be sure the direct guarantee
says I will not issue it unless I get a standby saying that when I send in
the statement that I'm about to pay, they have to send me the money.
VINCENT MAULELLA: It's collateral.
BORIS KOZOLCHYK: It's collateral. So the practice you want to
accommodate here is the practice of reimbursement.
JIM BARNES: But then at least here, won't you have something like
"has been issued by the beneficiary?"
ALAN BLOODGOOD: No.
JIM BARNES: You just want to say "stating that the beneficiary is
obligated to honor."
ALAN BLOODGOOD: "Under their undertaking." Yes.
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JIM BARNES: A "financial standby provides for honor upon receipt of a
document stating.. .. "
VINCENT MAULELLA: Stating "default." Can you put the word
"default" in?
JIM BARNES: Doesn't have to be default A "direct pay" standby doesn't
have to be payable on a statement of default.
JAMES BYRNE: "That a financial obligation is due."
ALAN BLOODGOOD: Why don't youjust say "stating repayment is due
for money borrowed or advanced?"
JIM BARNES: "Formoney borrowed or advanced to or for the account of
the applicant" Or, "on account of any indebtedness undertaken." You
could say "undertaken by the applicant or for the applicant's account"
No, I guess the applicant does not have to be responsible.
GABE BECKMANN: Shouldn't that be "financial obligation" instead of
"indebtedness?"
JIM BARNES: I would hate to introduce the word "financial" in here.
But the magic words used by the Cooke Committee for financial standbys
are "money borrowed, advanced." Then they have "indebtedness
undertaken" as a kind of other category. If we were to look at U.S. rules
on capital adequacy for banks, if you were to look at the Controller's or
the Federal Reserve Rules on this, they're written a little differently.
GABE BECKMANN: How is that different than money "borrowed or
advanced?"
DALE FURNISH: It's broader.
JIM BARNES: "Indebtedness" if too broadly defined would include the
fact that somebody owes you the purchase price for goods purchased.
BORIS KOZOLCHYK: That is correct.
JIM BARNES: Which means it is really tough to tell the difference
between financial and commercial letters of credit BORIS KOZOLCHYK: That is right.
JAMES BYRNE: Yes, it's fuzzy --

JIM BARNES: We'll let somebody else refine this.
JAMES BYRNE: Can we live with this?
DALE FURNISH: It is not a necessary element, however, that somebody
has failed to fulfill the obligation to the beneficiary, is that understood?
The very last phrase there - in the event a party, someone involved -- has
failed to fulfill the obligation to the beneficiary, is that a necessary
element of this?
BORIS KOZOLCHYK: No. I don't think it is a necessary element. And
it would preclude the direct pay standby, which it should not.
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GABE BECKMANN: It also goes away from strict documentation.
BORIS KOZOLCHYK: Exactly. It becomes a non-documentary
condition.
VINCENT MAULELLA: Please take a look at the "performance"
definition for a second -- A performance based standby letter of credit.
We're talking there about the default of the applicant in performance of a
non-financial or commercial obligation. The difference between that and
the financial is the default on the part of the applicant to perform a
financial obligation. That allows you to categorize in certain cases an
advance payment guarantee as a performance guarantee, not a financial
one, because the advance payment is due because the party did not ship, it
did not earn the down payment
JIM BARNES: That's right.
VINCENT MAULELLA: But by using "money advanced" in the
definition of financial, we may be saying that an "advance payment"
standby is always "financial," which it is not.
JIM BARNES: I understand the problem. But I started with the words
from the Capital Adequacy Guidelines. Our problem is that those words
"money advanced" are in those guidelines.
JIM BARNES: "A performance standby.. ." Strike "is any letter of
credit or similar arrangement however named or described." Insert
"provides for honor upon receipt of documents stating that payment is
due...."
JAMES BYRNE: Payment is due upon a default. I would just put a
period there.
JIM BARNES: Payment is due -- could we pick a word other than
"upon," either "because" or "by reason of." Strike "by the applicant."
Just say, "default in the performance."
BORIS KOZOLCHYK: Exactly, right.
JIM BARNES: Okay, now all I would like to say is "stating that
payment is due because of or by reason of...."
BORIS KOZOLCHYK: This is a statement indicating default in the
performance of a non-financial or commercial obligation. This puts the
document checker in the position of having to determine what is a nonfinancial, what is a commercial obligation. And that we don't want to do.
JAMES BYRNE: Why would the document checker have to do that.
BORIS KOZOLCHYK: I'm trying to pinpoint the language in the
standby statement that would be triggered by our definition. What is it
that this statement would require the document checker to look for?
JIM BARNES: What you're saying is that these definitions are such that
one cannot truly apply them, or easily apply them, to distinguish the one
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kind of standby from another kind of standby unless you make the issuer
do something he's not supposed to do.
BORIS KOZOLCHYK: That's correct.
JIM BARNES: So to this extent our problem with the definition proves
our case.

BORIS KOZOLCHYK: Yes. What you're talking about is operational
sameness, right?
JIM BARNES: It makes the overall case that we're not going to let
standby document checkers look into this because we cannot count on any
clear distinction between financial and non-financial standbys.
BORIS KOZOLCHYK: That is correct.
JIM BARNES: Because operationally we don't permit our checkers to
actually go in and find out what goes on in the underlying transactions.
BORIS KOZOLCHYK- That is correct.
JIM BARNES: Could we go back to A [definition of "financial standby"]
just to see and remind ourselves how we closed off A and maybe that will
help us in B [definition of "performance standby"].
BORIS KOZOLCHYK Why notjust leave it "non-financial obligation?"
Get "commercial" out. It is "a default in the performance of a nonfinancial obligation."
JAMES BYRNE: Is the requirement that you have to pay upon a default
in the performance of a non-financial obligation an indebtedness? If it is
indebtedness then it comes under A.
JIM BARNES: This is Cooke Committee language. It's a little awkward
for our purposes, but I just don't see that it hurts. And I think it helps.
NATHAN MILLER: So leave in "commercial."
JAMES BYRNE: I vote yes. But I have a question about the
exclusiveness of the two definitions, and these two have to be exclusive,
and rm asking isn't B an indebtedness?
BORIS KOZOLCHYK: But the basis of the indebtedness is stated to be
different. Jim.
GABE BECKMANN: But everything is an indebtedness. The
consequence of failure to do a commercial performance is the payment of
money. So you owe money; if you don't perform you owe money?
JIM BARNES: I hear you. The trouble again is with the Cooke
Committee language. We could put the word "undertaken" in here; it
comes out of the Cooke Committee and it would qualify the word
"indebtedness" a little bit.
JAMES BYRNE: Is that what you want? All right. That solves my
problem.
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JAMES BYRNE: The purpose of this exercise is to address the concern
that Vincent and I had very strongly, and I think others shared, that the
operational sameness needs to be emphasized.
OPTION ONE: "Standby letters of credit serve various purposes but all
standbys are governed by the same operational principles without regard to
functional differences."
OPTION TWO: "Standby letters of credit are governed by the same
operational principles without regard to functional differences although
they serve different purposes."
OPTION THREE: "Standby letters of credit serve various purposes.
Those purposes are often associated with the title 'standby,' e.g., bid bond
standby, advance payment standby, insurance standby, commercial paper
standby, to name a few. These names may also characterize the nature of
the underlying performance, i.e., financial or commercial. However, in
either case the mechanics of the issuer's operation and undertaking are the
same."
JAMES BYRNE: The difference between Option One and Option Two is
that basically Option One starts out by mentioning the various purposes
and then makes the qualification. Option Two is a little stronger. It
begins with the qualification regarding the operational principles. Vincent
will explain Option Three.
VINCENT MAULELLA: Three just tries to focus on the fact that we're
providing a list. The list is more directed not to distinguish a letter of
credit from something else, but simply to describe the purpose or nature
of a letter of credit.
JAMES BYRNE: Vincent, would you agree were we to take your option,
that we could go beyond "mechanics" and cover the sameness of the legal
principles?
VINCENT MAULELLA: Fine.
DALE FURNISH: I like Option Two for starters but I wondered if it
might not be improved by saying, "without regard to differences in their
purpose or function."
JAMES BYRNE: Fine. Very good.
BORIS KOZOLCHYK: Now, what do we need Option One for? What
principles are not operational?
JIM BARNES: Let's strike Option One and focus on Two and Three.
You know, there are problems with "same rules." The stale document
"rule" of the UCP won't apply to standbys.
BORIS KOZOLCHYK: The "rules" of establishment are the same. The
"rules" of presentation of documents are the same.
JIM BARNES: Aren't they "principles?"
BORIS KOZOLCHYK: Well, the principles would be strict compliance,
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they're the same. Neutrality of payment by the paymaster is the same.
So, the principles and the rules are basically the same.
JAIES BYRNE: Yes, we need "principles."
BORIS KOZOLCHYK. Yes, because strict compliance has many rules
but it is one principle. The principle of strict compliance is manifested in
many rules but it is one principle.
GABE BECKMANN: That's why you don't need both. Because rules,
being the smaller one, would include the larger one.
JIM BARNES: So, "and rules" is stricken.
BORIS KOZOLCHYK: I suppose that you're right. That we could just
say "by the same principles."
JAMES BYRNE: Usually, when one talks about rules one is speaking of

rules of practice and not principles of law.
Article 7.

Establishment

Background: UNCITRAL Draft Article 5 (WP 73, p. 9) provides for
issuance and authorization, and for presumptions effectiveness and
irrevocability upon issuance.
Article 7. Establishmentof Guarant Letter
(1) Variant A: A guaranty letter may be established by any means of
communication that [itself] provides a record of the text of the
guaranty letter.
Variant B: A guaranty letter may be issued in any form which
preservesa complete record of the information containedtherein [and
is authenticatedas to its source by generally accepted means or by a
procedureagreedupon by the parties].
Variant C: The guaranty letter shall be issued by a means of
communication that provides a record thereof, including by an
authenticatedteletransmissionorequivalent electronic datainterchange
message. proced
(2) Variant X: The guaranty letter becomes binding and, unless it
expressly states that it is revocable, irrevocable,when it is issued by
the guarantor [, provided that the beneficiary does not reject it
promptly upon receipt]. The guaranty letter becomes effective at that
time, unless it states a different time of effectiveness [, by reference to
a fixed date or to a determinableperiod of time,] or [it expressly
provides that its effectiveness is subject to a specified condition that
is determinableby the guarantoron the basis of a document specified
in the guaranty letter] [it makes its effectiveness depend on the
occurrence of a specified, uncertainfuture event, in which case the
guarantormay requirethe beneficiary to certify that occurrence,unless
the parties have agreed on another means of establishing that

414

Arizona Journal of Internationaland ComparativeLmv [Vol. 9, No. 2

occurrenceor its verificationis within the purview of the guarantor].
VariantY: Unless otherwise stated therein, a guarantyletterbecomes
effective and irrevocablewhen it is issuedby the guarantor!, provided
that the beneficiarydoes not reject it promptly upon receipt].
Drafters' Consensus: Irrevocability should be presumed. Establishment
occurs on issuance, i.e., release of the credit. A credit cannot be oral and
must be recorded and authenticated.
Relevant Colloquy:
JAMES BYRNE: Article 7, as we drafted it, was based on Variant C on
page 11 of Document 73. It appears that the Working Group opted for
Variant B instead of Variant C - am I correct?
TOM CAVANAUGH: You are correct.
JAMES BYRNE: One of the points is the difference between "binding"
and "effective." Do you have any problem with dropping that
"binding/effective" distinction?
BORIS KOZOLCHYK: No.
JAMES BYRNE: Then we have no problem bringing it into alignment
with Variant B. Tom, is there anything else that the Working Group
decided?
TOM CAVANAUGH: Let's see. Rule on time. Time of issuance.
They opted for Variant Y, although they wanted to remove, "unless
otherwise stated therein."
JAMES BYRNE: We insisted that in standby practice it was necessary
there be an ability to state a different type of effectiveness by reference to a
fixed date or determinable period of time. It was our understanding that
some standbys were so worded.
VINCENT MAULELLA: We got away from that at our place. Instead of
using "effective," we said it was "not available for drawing" until a certain
time...

JAMES BYRNE: When would you have booked it?
ALAN BLOODGOOD: When they were issued. So, it was binding the
day we issued it. But the beneficiary is precluded from drawing until these
events occur. So the question of effectiveness and what the bank's
obligation is, vis-t-vis the applicant who must pay for our fees having
committed our resources...
GABE BECKMANN: But it's the date that you book it -- that you issue
it if it's effective.
ALAN BLOODGOOD: It's effective. But it's not available for drawing.
BORIS KOZOLCHYK: The establishment notion is different in my
opinion when you look at the beneficiary and when you look at the
intermediary banks. Those intermediary banks you've notified that you

19921

Select Advisory Group Rules and Commentary

have issued that credit or have been authorized or requested to issue or to
confirm, can rely on the earlier moment even though the beneficiary has
not complied yet. So, my feeling then is we should be very careful of
what we say here. Unless we differentiate those contexts.
DALE FURNISH: It's effective and irrevocable when it's issued by the
guarantor but it may not be available for drawing until a later specified
date.
VINCENT MAULELLA: It never is available until the beneficiary can
comply.
BORIS KOZOLCHYK: That's right.
DALE FURNISH: But the point is the letter would be there, it's booked
today and I come in with my documents and you say no, no, you can't
come in until next Monday.
VINCENT MAULELLA: Right. Because of a condition of the credit that
must be satisfied. The credit not being available because of a time period
or an event certifiable by a document.
JAMES BYRNE: But it's operative and is established as of the time of
issuance.
ALAN BLOODGOOD: Yes.
LYNNE BYERLY: Isn't it operative at the time it is received?
JAMES BYRNE: We're changing that rule.
JIM BARNES: That's the UCC rule as to the beneficiary. It's not the
ICC rule and apparently it will not be the UNCITRAL rule.
JAMES BYRNE: Nor perhaps will it be the Revised UCC Article 5
Rule.
LYNNE BYERLY: What is it going to be -- received or issued?
JAMES BYRNE: Issued.
LYNNE BYERLY: What if you've issued it but haven't mailed it?
JAMES BYRNE: How do you mean issued it? If you have released
control over it, then, you have issued it.
VINCENT MAULELLA: We would prepare a credit and not sign it, give
it to an account officer to take to a closing with a customer. And
presentment or exchange of the credit would be part of the closing, title
would be exchanged for a standby guarantee assuring repayment JAMES BYRNE: And the account officer isn't part of the bank?
VINCENT MAULELLA: He signs it and -- no, he is part of the bank..
the account officer. And he signs it JAMES BYRNE: So, when it's physically removed from the bank
building, it's issued?
VINCENT MAULELLA: We wouldn't consider that issued. Technically,
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if the account officer came back with it, we would cancel it.
GABE BECKMANN: Is a letter of credit like a negotiable note or other
type of instrument that if it's lost there is a bearer bond?
JIM BARNES: No. Unless by its terms you need to present your letter
of credit as part of your draw, its existence or non-existence or your ability
to produce it is irrelevant. There are certain other things it's useful for,
like evidence that you're really the beneficiary.
JAMES BYRNE: But that has nothing to do with the physical credit; it's
the draft drawn against the letter of credit, which can be negotiated and so
you speak of a "negotiation credit." Not a "negotiable letter of credit."
BORIS KOZOLCHYK: Once you release that text to your correspondent
bank, you're technically bound by that credit. The beneficiary might not
have gotten it, he doesn't have possession of it yet, but the other bank can
deem you bound on that credit. You cannot say I'm now revoking it as far
as you are concerned.
LYNNE BYERLY: I was thinking more that it's prepared, it's signed, it's
in the possession of the bank, still, a copy is out somehow--sometimes
that happens. Copies are provided and the beneficiary comes in
possession of a copy. But it's not been given over, the bank still has it.
JIM BARNES: The receipt is not going to be the rule anymore. It's not
even going to be rule anymore under the UCC. That will push the
question back to what's "release?" What's "delivery?" What's "sending?"
and so forth.
JAMES BYRNE: We have to answer whether the last sentence in our
proposed Article 7 is necessary. And to do that, I have to ask Vincent and
Alan a question. The question is this, you said our practice has now come
to the point where we do this. My question to you is: Are there other
banks in the United States which do not have the same perception that
you have, and which would say that a credit is not issued until this
effective date or event represented by a document has occurred? And if
there are such banks, should we accommodate them or not? The
impression I am getting is we should not.
VINCENT MAULELLA: We should not.
JAMES BYRNE: All right, let's return to the first sentence of Article 7
regarding format; "A standby letter of credit may be issued in any form
which preserves a complete record..."
BORIS KOZOLCHYK: "A guarantee letter may be issued in any form
which preserves a complete record of the information contained therein. It
is authenticated as to its source by generally accepted means or by a
procedure agreed upon by the parties." Yes.
JAMES BYRNE: That's okay?
BORIS KOZOLCHYK: Yes. We added the authentication part.
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JIM BARNES: Do we want the bracketed language or do we want the
"equivalent electronic data interchange message" language we had before?
Tom, did the UNCITRAL group keep or not keep the bracketed language?
JAMES BYRNE: We can't tell.
JIM BARNES: Do we prefer that [language from Variant CI to the
bracketed language in B?
JAMES BYRNE: That's what I'm asking Boris. Does "any form which

preserves a complete record of the information contained therein," cover
EDI? I think it does.
BORIS KOZOLCHYK: It does because EDI, as generally used, is less
demanding of security than SWIFT in that it doesn't have all the
authentication devices necessary. So, it would be EDI plus.
VINCENT MAULELLA: Has UNCITRAL recognized the difference
between teletransmission and telecommunication? Because the ICC has
made that distinction. If someone were to take a recording of a phone
conversation - and transcribe it.
JAMES BYRNE: I don't think that the Working Group recognized it.
That was my question to the Working Group, and the Secretariat answered
that a complete record of the information contained therein would not be
by telephonic means. And the answer to that lies not under
"establishment" but under "formalities."
VINCENT MAULELLA: The receiver has the ability to record that.
JAMES BYRNE: Many banks do
VINCENT MAULELLA: We do now and transcribe it. Then convert it
to writing.
DALE FURNISH: How do you authenticate?
VINCENT MAULELLA: Give the person a number. I am now issuing a
letter of credit to so and so. Give him a number. You can do that with a
funds transfer. You can give an oral instruction - you just go through the
algorithm and determine the correct test number.
JAMES BYRNE: We should raise with UNCITRAL the question of a
tape recording of a letter of credit under Article 7: Would it constitute an
established letter of credit?
Article 8. Amendment
Background: UNCITRAL Draft Article 8 on amendment was drafted with
multiple variants.
Article 8.Amendment
(1) A guaranty letter may be amended in the form agreed upon by the
parties or,failing such agreement, [in the form in which the guaranty
letter was established] [in anyform referredto in paragraph(1) of article
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7]. [A party may be precluded by its conduct from asserting noncompliance with suchform requirementto the extent that the otherparty
has relied on that conduct.]
(2) The amendment becomes effective, unless it states a different time of
effectiveness,
Variant A: when it is issued by the guarantor[, provided that the
beneficiarydoes not reject it promptly upon receipt],
Variant B: when it is issued by the guarantor,provided that the
guarantorreceives notice of the acceptanceby the beneficiary within
[ten]business days.
Variant C: when the guarantorreceives notice of the acceptanceby
the beneficiary.
(3) VariantX: The provisions ofparagraphs(1) and (2) of this article do
not excuse the failure of the guarantorto obtain the consent of the
principalas may be requiredby the instructionsof the principalor an
agreement with the principal.
VariantY: The provisions ofparagraphs(1) and (2) of this articledo
not entitle the guarantorto invoke the amendment in support of any
claimfor reimbursement againsttie principalif the guarantorfailed
to obtain the consent of the principalas required by instructionsof
the principalor an agreementbetween the principaland the guarantor.
Variant Z: When issuing an amendment, the guarantor shall
promptly dispatch a copy thereof to the principal
Drafters' Consensus: The amendment article as applied to standbys should
follow the approach taken in UCP 500.
Relevant Colloquy:
JAMES BYRNE: We're on Article 8. UNCITRAL drafted several
variants. One proposal was to provide: "A guaranty letter may be
amended in the form agreed upon by the parties or, failing such agreement,
in any form referred to in paragraph (1) of Article 7. The amendment
becomes effective, unless the guarantor receives a notice of rejection by
the beneficiary within [ten] business days... " That's the first proposal.
The second proposal was to take Variant A for all those amendments that
concerned an extension of the validity of the guarantee letter and to take
Variant C, for all other amendments. And the Secretariat was left to
prepare an alternative draft.
TOM CAVANAUGH: It was also suggested that some elaboration was
needed in order to take account of the practice used by some issuers, at the
point when a standby letter of credit had been drawn down, of amending
the credit so as to increase the amount. As in the case of revolving
credits, this practice was intended to avoid multiple issuances of credits.
Overall, it was decided that the Secretariat would review the precise
formulation of subparagraph (c) with a view to reflect the deliberations of
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the Working Group. The Working Group adopted subparagraph (d)
unchanged.
JAMES BYRNE: And nothing mentioned regarding standbys?
TOM CAVANAUGH: Other than what I just said, no.
JIM BARNES: Our draft for standbys needs to be significantly different,
if for no other reason than because we need to take into account the
possibility that a standby may be confirmed. Incidentally, do we want to
talk about a transferring bank here, Vincent?
VINCENT MAULELLA: I don't know. If you want to follow the same
logic, the establishment of the credit is effective as to the issuer when
issued. If you increase the credit, does this mean you're not liable for that
increased amount until the beneficiary communicates acceptance? And
then you have to get into that whole process of positive amendments
versus negative amendments or how does he communicate acceptance of
it?
Article 9A. Transfer of Rights
Background: UNCITRAL Draft Article 9(1) prohibits transfer of the
beneficiary's drawing right unless authorized by the issuer.
Article 9. Transfer of Rights: Assignment of Proceeds
(1) The beneficiary may not transfer its right to make a demand for
payment under the guaranty letter,
VariantA: unless so authorizedby the guarantor , either in the
guaranty letter or by separate consent in any form referred to in
paragraph(1)ofarticle 71.
VariantB: except where the guaranty letter was given for the purpose
of securing the beneficiary against the non-performance of certain
obligationsby the principaland the right to claim performancefrom
the principal has passed from the beneficiary to the intended
transferee.
Drafters' Consensus: A significant number of standbys are intended to be
transferable by the parties involved and they are frequently allowed by the
courts to be transferred by operation of law. Clean standbys and financial
standbys regularly include precise transfer provisions obligating the issuer
to effect a transfer (more than once) or presentation of an appropriate
certificate from the beneficiary and/or the transferee as if the transfer
effected a novation whereby the transferee prospectively replaces the
original beneficiary for all purposes under the letter of credit. Where a
standby states that it is "transferable," without more, the issuer,
confirmer, or other person authorized to transfer the credit should be
permitted to impose reasonable conditions before effecting the transfer.
Relevant Colloquy:
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JIM BARNES: There's a significant difference between transfer and
assignment of proceeds. I'd just as soon not worry now about
assignment. They should be in two articles. The UNCITRAL Draft says:
"The beneficiary may not transfer its right to make a demand for payment
under the guaranty letter unless so authorized by the guarantor... " My
sense of this is that instead of saying "unless," it should say "except to
the extent authorized in the standby letter of credit."
BORIS KOZOLCHYK: That's fine.
JIM BARNES: What about "by the guarantor?" Can a confirmer
authorize -

ALAN BLOODGOOD: Confirmer can't add.
JAMES BYRNE: Would a confirming bank put limitations on the
ability to transfer that might not have been there?
JIM BARNES: A transferring bank could.
ALAN BLOODGOOD: The confirming bank could refuse to transfer or -JIM BARNES: Or add conditions.
VINCENT MAULELLA: We're addressing a problem that doesn't come
about in practice as much in standbys as it does in commercials.
BORIS KOZOLCHYK: Are we all clear to say this takes care of transfers
of financial standbys in the trustee beneficiary situation?
JIM BARNES: Every letter of credit that I have ever written that ran to a
trustee expressly provided for transfer either by submission by the old
trustee of a piece of paper or by submission by the new trustee of a piece
of paper or by submission by both of them of something. I have never
relied on the single word in the credit "transferable." That's clearly not the
practice. You have to provide for the possibility that the trustee bank
goes out of business. Then, of course, the bondholders don't want to
depend upon that particular trustee so they want to have the ability that
some other bank could come in and cause a transfer.
BORIS KOZOLCHYK: My point is that there may be a separate piece of
paper that would facilitate that transfer.
ALAN BLOODGOOD: Yes. I think we have it covered here. We said
"except to the extent authorized in the standby." Meaning that there could
be conditions on the transfer.
JAMES BYRNE: But you would go on, Alan, to say that if it was not
so indicated in the standby, a separate piece of paper would have no effect.
JIM BARNES: Right.
JAMES BYRNE: Boris, is asking are there ever situations where outside
the credit, outside the express language of the credit, that the issuer would
enter into some collateral agreement.
ALAN BLOODGOOD: No.
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BORIS KOZOLCHYK: I know that Jim Barnes thinks about his own
practice, but Gabe have you, in your practice, ever conceived of a situation
where -- particularly when you have a substitution of trustees -- where
there is something other than the text of a letter of credit that effectuates
the transfer or not?
GABE BECKMANN: No. The situation that I ran into was the sale of a
corporate trust department. There are bond indentures that have letters of
credit supporting them. We were fortunate in that the letters of credit all
provided that with the surrender of them, and jumping through hoops and
making payments, you could effectuate their transfer.
BORIS KOZOLCHYK: The indentures never played a role in any of
these things?
GABE BECKMANN: Some indentures did touch on it, but the letter of
credit was by far the most important thing. Something that created a real
practical problem here was that these letters of credit, almost without
exception, said that to draw, you had to present the actual letter of credit.
And they also said that in order to transfer them you had to surrender the
letter of credit. So, here we are. We're going to transfer and we're in the
very uncomfortable position of having to surrender it. And each bank
wanted to take several days to endorse and return it to us, during which
time we didn't have anything that we could present to draw on.
JIM BARNES: Let's go to the next sentence, because now we're going to
have to deal with who can effect a transfer? Right now we're in the credit
and what can be authorized?
BORIS KOZOLCHYK: I think that's a good approach. The question is
do we want to put down some general language that will make the transfer
of standbys clearly much more available than the transfer of commercial
letters of credits in the UCP? That's the real question we're faced with
right now. Is there any reason in the standby letter of credit area to have
more liberal rules?
ALAN BLOODGOOD: I don't see where what you have so far violates
UCP. You're saying it's so authorized by the credit and may be transferred
more than once. And that's how ive get around the UCP now.
VINCENT MAULELLA: But I think the standby needs the complete
range. If you're backing up commercial paper that is readily marketable
and negotiable, you may want multiple transfers because the standby credit
would support the payment of that note. In the other case, if you've got
something in favor of an insurance company or regulator, you're not
going to want that, and the agency doesn't want that standby to be
transferable, and you're required to say in a credit, this credit is not
transferable and not assignable. We've received requests going to the
opposite extremes from associations and entities purporting to represent or
manage a particular market. It's a commodity market or insurance market
or government entity, they're not permitted to transfer a credit.
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BORIS KOZOLCHYK: So the message is one of flexibility. That's
what we've got to get across here.
VINCENT MAULELLA: So, do you have to say you can transfer it
more than once, or do you simply sa9 unless otherwise specified, it can be
transferred.
BORIS KOZOLCHYK: That's where we depart from the UCP.
ALAN BLOODGOOD: The problem with putting that here is the law
expressly specified what would be contrary to the UCP, so if you have a
credit subject to UCP and it happens to fall under this international rule,
what applies? UCP, that by contract you made the credit subject to, or
these rules?
LYNNE BYERLY: Well, I do not think the whole area of transfer in
commercial letters of credit is wide open, and a lot of what happens is
imposed by the bank doing a transfer which is often the advising banks or
the confirming bank. There are west coast banks that won't transfer for a
beneficiary that isn't their customer.
BORIS KOZOLCHYK: The revision of the UCP is attempting to take
care of that by, in effect giving a lot more powers to the transferring bank.
Now it's clear that it is only the transferring bank's prerogative to do it.
The confirming bank could be a transferring bank or the issuing bank
could be a transferring bank, but if they say no, that's no. It's not a
beneficiary's right to demand transfer. Here, it's got to be very flexible.
And that is directly contrary to the European bank guarantee practice
because the European bank guarantee is inflexibly non-transferable. That
is something that the Europeans are very keen on.
VINCENT MALELLA: Because theirs is basically performance -BORIS KOZOLCHYK: Absolutely.
ALAN BLOODGOOD: That's the nature of a guarantee.
VINCENT MAULELLA: If you go into too much detail here, are you
then legislating practice.
BORIS KOZOLCHYK: No, you are reflecting it, and enshrining the best
practice.
JIM BARNES: You don't want to put people in a situation where they
have to opt out of this convention in order to get multiple transfers or to
get meaningful partial transfers. Another thing that ought to be said is
that an issuing bank can bind itself to transfer in accordance with the
transfer terms in the credit. I've heard a number of bankers say that a
transfer right is not really a right.
BORIS KOZOLCHYK: Now the UCP says it.
VINCENT MAULELLA: You say, he has a "right to transfer." And you
also say that the beneficiary -- to the extent agreed upon by the
transferring bank--
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JIM BARNES: But that's if there's another transferring bank. Sure. The
other transferring bank isn't bound by it, but an issuer can bind itself to
effect transfer or to permit transfer without further consent.
LYNNE BYERLY: If an issuing bank issues a letter of credit that is
transferable -

BORIS KOZOLCHYK: The beneficiary cannot demand transfer unless
the transferring bank agrees to transfer.
LYNNE BYERLY: Why is that?
BORIS KOZOLCHYK: Banks, virtually around the world, have said they
could not live with that type of situation.
JIM BARNES: It seems to me that they can, and it's useful to actually
say in here that they can bind themselves in the credit to a transfer.
BORIS KOZOLCHYK This is what the standby practice does.
JIM BARNES: It's critical. You couldn't back a bond if you said,
"maybe I will and maybe I won't transfer when the time comes."
BORIS KOZOLCHYK: That's a real distinction you hit upon. I am
sure.

LYNNE BYERLY: What would you say then in the credit?
BORIS KOZOLCHYK: Specify how the transfer is going to take place.
VINCENT MAULELLA: Upon receipt of a completed form.
BORIS KOZOLCHYK: Exactly.
JIM BARNES: Just as I said: "We agree to honor your demand for
payment if you complete and present Exhibit A. We agree to honor your
demand for transfer if you complete and present Exhibit B." Exhibit B
would be the bank's transfer form.
BORIS KOZOLCHYK- Yes.
JIM BARNES: I think we need a sentence that says, "An issuer can bind
itself to effect a transfer in accordance with the authority to transfer given
in a credit." Should we add "and on the condition that the credit is
surrendered?"
BORIS KOZOLCHYK: I don't see the need to say that.
VINCENT MAULELLA: We seem to be inserting a particular practice
into this rather than a principle or generalized practice.
BORIS KOZOLCHYK: I agree. It is a mistake.
JIM BARNES: The notion here isn't so much whether they can require
surrender of the standby. It's whether they can impose conditions of any
sort.

BORIS KOZOLCHYK: Yes.
VINCENT MAULELLA: They require completion of a form, payment of
a fee, surrender of the credit. If we are to issue a credit, say, a domestic
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standby credit that was transferable, we would put in what we call a
"domestic transfer" clause which says "attached are transfer forms, sign
them and submit to us those completed forms with the fee paid and the
original instrument." It's embodied in the letter of credit.
JAMES BYRNE: This would be the term and condition of letter of credit.
ALAN BLOODGOOD: I do that too, but I can't say that every bank in
the U.S. does.
JAMES BYRNE: Yes, I was going to ask Lynne, does your bank?
LYNNE BYERLY: Attach a transfer form?
JAMES BYRNE: Yes, and have a clause.
LYNNE BYERLY: We don't necessarily do that. We don't necessarily
attach -- well, we have a transfer form -- and we only will transfer it with
that transfer form.
VINCENT MAULELLA: But if you're the issuer of the standby, and you
put in there "this letter of credit is transferable," do you add any words
beyond that?
LYNNE BYERLY: Not ordinarily.
JAMES BYRNE: Then the legal question we have to ask, not the
practice one, but the legal question is: If a baik provides that its standby
is "transferable" and then subsequently requires certain things, such as
filling out forms or submitting the operative instrument or paying fees,
can the bank refuse to transfer, or to effect transfer, if those requirements
are not met?
VINCENT MAULELLA: Exactly.
JAMB BYRNE: If that subsequent condition, external to the terms and
conditions of credit, is not met.
LYNNE BYERLY: It's not external, though, because it's subject to the
UCP.
ALAN BLOODGOOD: That's if the credit is subject to the UCP. What
if the credit is not subject to UCP?
LYNNE BYERLY: Well, no, we don't issue those unless it's attorney
drafted. But I mean a normal one, subject to the UCP, the UCP has
language about it.
JAMES BYRNE: Does the UCP cover everything you do? I didn't think
SO.
ALAN BLOODGOOD: Its says you don't have to transfer it unless your
fee is paid.
LYNNE BYERLY: Unless we want to, really.
VINCENT MAULELLA: No, it says the bank is requested to effect the
transfer-whether it has confirmed the credit or not -- but if it says the bank
is "requested," whether it has confirmed the credit or not, I don't think that
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includes the issuer.
GABE BECKMANN: If it says this credit is "transferable," I think there
would be some really good arguments on the side of the beneficiary that
you can't impose conditions.
JAMES BYRNE: Well, the basis that you would argue it would be that
predicated upon practice, and the notion that transfer is not a right, but
merely a narrow privilege that is in accord with reasonable, standard
operating procedures.
LYNNE BYERLY: Well, but this says that a transfer of a credit is a
transfer of the beneficiary's rights to request the bank to effect payment or
acceptance-- I mean, are standby letters of credit or straight credits payable
only with us.
JAMES BYRNE: Yes.
LYNNE BYERLY: I can see where large national banks would have
another situation. But ours are never negotiable.
JAMES BYRNE: Right. But transferable standbys do exist outside of
the money centers and some of them don't have the specific transfer
provisions, so our drafting question is whether or not you can impose
certain requirements other than what you say in the letter of credit and
other than that which the UCP expressly provides?
GABE BECKMANN: Lynne's point though is that she doesn't even have
to transfer it.
LYNNE BYERLY: Well, the UCP says, "shall be under no obligation to
effect such transfer except to the extent and manner expressly consented by
such bank."
ALAN BLOODGOOD: You're still the issuer, too. We don't think that
the current UCP Article 54 was meant to protect the issuer.
LYNNE BYERLY: Well, what Irm saying is, that's our way.
GABE BECKMANN: You're reading it a certain way, Lynne, but others
are saying that doesn't apply to a bank that is the issuer. That if it says
"transferable," it means more than the way you're reading it.
LYNNE BYERLY: Well, I wouldn't agree at all. Because it says it's
only transferable with the bank called upon to effect payment, and that
clearly is my bank, if it is a straight credit. So, I don't see how it's even
subject to interpretation. Otherwise, they would have said something
about issuing bank or advising bank.
JIM BARNES: The UCP is specifically geared to a certain kind of
transfer. Its very detailed and very discretionary. That's the way so many
people learn about transfer, particularly those who come up through the
banks on the commercial side. They get to think that's how it is. And
the lawyers who learn letter of credit practice, for example, primarily in
the standby area and in the bond business, cannot -- and having just read
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the statute [UCC Article 5] and believing it to mean what is says -cannot believe where the bankers are coming from when they say "no, no,
no you can only effect transfer the way we let you." That doesn't make
sense to lawyers who are just reading [UCCJ Article 5. Let's return to
drafting. It still starts with the basic prohibition on transfer except to the
extent authorized in the credit. The article goes on and says that you can
authorize multiple and partial transfers and, frankly, it does that because
the UCP is contrary. Because so many people think you can't.
BORIS KOZOLCHYK: That's right.
JIM BARNES: Next we say an issuer must transfer if he authorized
transfer of the credit. Then we deal with the transferring bank, somebody
who has been authorized to effect a transfer but is not obligated to transfer
in accordance with the credit's terms. They can add conditions.
BORIS KOZOLCHYK: Because they did not assume the obligation to
issue the credit.
JIM BARNES: Correct. And then I thought I would explain what kind
of conditions one might want to impose, and put a little meat on this.
And even though this may be a little too detailed for a convention, I think
you need some details.
VINCENT MAULELLA: "Ifso authorized in the credit, the credit may be
transferred more than once and transfers may be total or partial." Where
we diverge from UCP, is that we're saying if so authorized in the credit,
the credit may be transferred more than once, where UCP says it's
transferable only once.
JIM BARNES: A lot of people read the UCP that way.
ALAN BLOODGOOD: Some people read it that way, but if you look at
the beginning of the UCP --

JAMES BYRNE: It can be varied.
JIM BARNES: You may be right, but people call lawyers and ask for
opinions. Okay, do we want to state it negatively? I thought the rule
was, if it just said "transferable," for example, "this credit may be
transferred," full stop. Or, you address the credit "to Joe Blow and his
successors and assigns," full stop. Then you can only transfer once, and
in toto.
BORIS KOZOLCHYK: We do not want to be consistent with the UCP
at this point.
ALAN BLOODGOOD: I don't know if I want standbys to automatically
be transferable more than once.
BORIS KOZOLCHYK: This is the most flexible approach. We agreed at
first that we have to provide the maximum flexibility. This is the way to
start, in my opinion.
JAMES BYRNE: The two lawyers want to deviate from the UCP and the
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two bankers are reluctant. Now, let's talk our way through this one.
Now, why do you want to deviate from the UCP?
BORIS KOZOLCHYK: Well, I think we should deviate from the UCP
here because basically the UCP rule did not have in mind the flexibility
needed by standbys. The UCP rule was strictly concerned with the
commercial sale type of transaction, limited beneficiaries, limited
transfers, because the bank security was deemed to be at stake. There is
no reason when you say commercial paper standbys, for example, to want
to limit the number of transfers or anything else like that; in fact, you
want to have the maximum flexibility. So why limit it?
JAMES BYRNE: Okay, let's hear from one of the bankers. Which one?
VINCENT MAULELLA: I think we have just finished a monumental
effort in UCP 500 revision, where we said that that set of rules for
documentary credits will cover both commercials and standbys, and we've
made some compelling arguments there. Now, before that's even
accepted, we're undertaking another effort to differentiate standbys from
commercials to such a degree we're taking the extreme. I think we're
going to defeat ourselves in the process.
BORIS KOZOLCHYK: The problem is that the transfer provision in the
UCP did not have in mind, regardless of what you hear, standby
situations. It was basically a constant discussion for the sales type
situation. We did not have in mind multiple beneficiaries.
VINCENT MAULELLA: Let me get back to this then. Even though
you have commercial paper standbys, that is the exception rather than the
norm, and in most standbys you have only one transfer, if any at all. I
mean, not every standby you do is transferable, number one. And in those
that you do, the applicant has the ability now to authorize you to allow
for multiple transfers by telling you I want multiple transfers and you
make that a condition of the credit. This says the opposite. This says
that multiples are allowed unless you say no.
JAMES BYRNE: It changes the norm.
JIM BARNES: The norm, I think, is clear in the commercial context.
Transfer is not normal. Multiple transfer is not normal. In the standby
context that's not the case.
VINCENT MAULELLA: I disagree. My standby is issued to an
insurance company. That's it.
JAMES BYRNE: Let me ask the bankers a question. Apart from
political reasons, we'll ask it on the merits. In adopting the rules only for
standby letters of credit, do you think this is a better rule or not, and why?
ALAN BLOODGOOD: I think, apart from the politics, in some banks,
the same people that handle the commercial credits, handle standby credits.
Now, if they happen to be confused on an issue, they're going to be
locked into a multiple transfer of standby letters of credit when it wasn't
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their intention to do it. Because if they're handling commercials and
they're doing transfers, it's understood they're only going to be able to do
the one transfer, or partial one transfers, which in total equals only one
transfer per Article 54 of the UCP.
VINCENT MAULELLA: We may be creating two parallel instruments,
that differ only in whether or not silence means multiple transfers or not.
And it's not worth it for that.
GABE BECKMANN: Not only that but the situations where you'd want
transferability more than once -- commercial paper, say -- are highly
negotiated transactions. It's not going to happen by accident. You're
going to have a lawyer there who is saying, "we have to have this
transfer."
ALAN BLOODGOOD: By the same token, if you have a deal that does
involve commercial paper, suppose with all this LDC debt trading there
happens to be a standby backing things up. Well, if this instrument, if
these loans, are going to be traded or sold off, let the parties involved tell
the bank that in this particular case, they want the letter of credit to be
transferable more than once.
BORIS KOZOLCHYK: I'm persuaded by your arguments. They make
sense. I wanted to see more flexibility, because I understood that one of
the first things that would be provided by these rules would be maximum
flexibility. If it's going to create a lot more trouble than you can control,
there is no point.
JIM BARNES: I think the UCP transfer rules are still clearly dominated
by commercial practice. And I see in them over the years a refusal on the
part of the ICC to accommodate standby practice. So, from the standpoint
of following the UCP as a substantive matter, I don't see the point
because they deliberately made their transfer rules narrow. On the other
hand, having your operatives learn one set of rules for this and another set
of rules for that; that, to me, is a compelling argument to not make this
change. The other one, of course, is that for most people who need
multiple transfer, they're going to provide for it in the credit. And as you
may recall, when I first drafted this, I drafted the norm the other way.
JAMES BYRNE: Now we have to ask the bankers about a partial
transfer.
VINCENT MAULELLA: What we do now in standbys, if we're requested
to put a clause in that says it's transferable, is simply to state "this letter
of credit is transferable." In some cases we say "in its entirety," meaning
full transfer.
JAMES BYRNE: Let's assume you don't. It does not say "in its
entirety;" it merely says, "this letter of credit is transferable." Are you
entitled as a beneficiary, assuming you have complied with the conditions
in the credit for transfer, to have partial transfers?
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VINCENT MAULELLA: Yes.
LYNNE BYERLY: Unless partial drawings are prohibited.
VINCENT MAULELLA: Yes, you've got another problem -JAMES BYRNE: But even if you did not do the transfer, you might get
two drawings. I'm not sure that the partial drawings rule could be applied
to the partial transfer rule. But that doesn't change the fact that I think the
banking community assumes that "transfer" means VINCENT MAULELLA: "In its entirety." That's the assumption.
JAMES BYRNE: Now you're telling me the opposite of what you just
told me. Assume the credit says it's transferable, it says nothing about
"in its entirety." Does it then mean that partial transfers are permitted or
doesn'tit?
LYNNE BYERLY: I say it's permitted.
VINCENT MAULELLA: I think its permissible. It depends on the rest
of the credit
JAMES BYRNE: There's nothing else in the credit that speaks to it.
VINCENT MAULELLA: There has to be. Unless it were a clean credit
If it were a clean credit and it were transferable. And it just said
"transferable?" Then you can do a partial transfer.
JAMES BYRNE: Then, the credit does not have to expressly authorize
partial transfers.
GABE BECKMANN: Right. Transfers by themselves authorize partial
transfers.
ALAN BLOODGOOD: Suppose I issue a $50 million standby to you
because my customer has borrowed $50 million, and for good reason we
just made the letter of credit transferable. Okay? You loan my customer
50 million, you sell off 25 million to somebody else, you say I'm going
to transfer 25 to the bank I sold the 25 million to. What's the big deal?
VINCENT MAULELLA: They make a statement then that the loan
hasn't been repaid to them.
ALAN BLOODGOOD: That's right
VINCENT MAULELLA: They have to be able to make that statement.
JIM BARNES: Lawyers start with the proposition that common law
distinguishes assignment of everything versus partial assignments.
Common law discriminates, if you will, against partial assignments, and
for very good reasons. And not having to do with securities laws. Just
having to do with the bother of dealing with 50 people instead of one.
Because once you say it's partially assignable, 50 transferees is as possible
as 2.
VINCENT MAULELLA: I think Jim is right; though my gut reaction is
to say its partially transferable because of a dependence on [UCP Article]
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54 as the basis. But in most standbys it's impractical that it would be
partially transferred. But I don't know if you have to make a rule to that
effect or if you need to say anything about it. It just doesn't seem
practical to have a standby partially transferable.
JAMES BYRNE: If we're drafting the way Jim is proposing, we are
saying that unless the credit expressly so states it is not partially
transferable. And what I'm trying to find out from you all is whether
that's what you want or not.
ALAN BLOODGOOD: I could live with standbys in which partial
transfers are not allowed, unless authorized.
VINCENT MAULELLA: That I could live with as well.
JAMES BYRNE: What do you think the current rule is?
VINCENT MAULELLA: I think the current rule is that partial transfers
are permissible. However, I don't think we've been confronted with cases
where we're asked to do something that's impractical.
BORIS KOZOLCHYK: I think that the UCP definitely allows for partial
transfers.
VINCENT MAULELLA: It [proposed draft UCP 500] says: "Fractions
of a transferable credit (not exceeding in the aggregate the amount of the
credit) can be transferred separately, provided partial shipments/drawings
are not prohibited, and the aggregate of such transfers will be considered as
constituting only one transfer of the credit." I feel strongly that unless
otherwise specified, the credit can be transferred only once. And if you
want to do more than one, you specify that. On partial and full transfer, I
need to think about that. Because where we've done credits that are
transferable, we would normally say beneficiary's and/or transferee's
statement. We would qualify the required document if it's a simple
statement. If the standby were supporting a promissory note, we
generally require a statement from the beneficiary that the note payable to
their order was not paid at maturity. If that same credit has a clause in it
that it's transferable, it would say in the event of transfer the statement
must describe the promissory note as payable to the order of original
beneficiary, and endorsed to our order.
JAMES BYRNE: I'm going to solve this one. I'm going to draft
according to the UCP rule and we can change it and revisit it.
ALAN BLOODGOOD: The big one that you're changing, though,
[proposed draft UCP] 500 says fractions of a transfer, not to exceed in the
aggregate of the amount of the credit, can be transferred separately provided
partial shipments, drawings are not prohibited.
JAMES BYRNE: Okay. "If the credit is transferable, partial transfers are
permitted unless prohibited." I want you to go back to the beginning. I
had understood that beneficiaries cannot transfer, but we're saying the
beneficiary's the one that does the transfer. We don't want to say that.
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We could say the beneficiary may not request transfer of its right to make
a demand. The beneficiary doesn't transfer a credit. The bank transfers it.
JIM BARNES: But you're either going to accommodate the practice that
a beneficiary with appropriate authority in the credit can effect the transfer
by his own act or you're not. [UCC] Article 5, I bet you will do that.
BORIS KOZOLCHYK: If you're addressing financial standbys, vis-t-vis
the issuing bank, you have to take that into account. I agree with Jim.
JIM BARNES: In my lifetime, pieces of paper were issued in the form of
debt obligations of the issuer on the front side, and on the back supported
by a bank letter of credit that was transferable.
BORIS KOZOLCHYK: About ten or fifteen years ago, Valley National
Bank was doing just that.
VINCENT MAULELLA: Fuel companies were doing that
JIM BARNES: The point is, the letter of credit was payable to bearer,
just like the note it supported. And while we are most used to the trustee
situation, nothing technically prevents the transfer of the letter of credit
from being effected by the holder.
GABE BECKMANN: It comes back to Boris' statement. This should be
a very flexible instrument and it should definitely accommodate that.
JAMES BYRNE: If I were going to do what you want to do, I would
word it, "the beneficiary has a right to have a transferable credit transferred
by the issuer." Now, under UCP, beneficiaries may have a right to have
it transferred, but it is the bank that does the transferring. Thats different
than a right to request; you're saying there's a right to have it transferred.
ALAN BLOODGOOD: I think what Jim is saying, also, from the
banker's perspective, we don't want to put these transfers in the same
position that the current assignment of proceeds is in, where the
beneficiary executes them.
JIM BARNES: I would delete the word "request," because that sounds
like an illusory promise to transfer. I would not be troubled if this said
"the beneficiary may not demand transfer of its rights...... But I'm not
suggesting, therefore, that the beneficiary can never effect the transfer
himself.
JAMES BYRNE: If you're doing that, you should say it outright, Jim,
because it's a radical change from what many people think the rule is.
You can't do it subtly. The way it is now, I think the bankers would be
horrified to think the beneficiary could go and transfer the credit just by
the fact that they issued a transferable credit.
JIM BARNES: Jim, is your objection that it is possible at all, or is your
objection that it is the norm that would spring up from the use of the
word "transferable."
JAMES BYRNE: The latter.

432

Arizona Journalof Internationaland Comparative Lav [Vol. 9, No. 2

JIM BARNES: We can deal with that, it seems to me, the same way we
deal with partial and successive transfers.
JAMES BYRNE: I understand that you can delegate -- the bank can
delegate its right to effect a transfer to the beneficiary. To me that is an
exception. I, also, can concede -- in fact, I argued it once in an article -that there is a right that the beneficiary has vis-A-vis the issuer to have the
credit transferred. But I don't think it's the beneficiary who normally does
the transfer. The issuer or the transferring bank may delegate to the
beneficiary the right to do that or the ability to do that, whatever you want
to call it. But the norm is that the issuer or the transferring bank transfers
the credit. Now, that may sound like a technical point but I don't think it
is.
JIM BARNES: I don't care how we set the norm. The only thing I am
concerned about is that we not leave beneficiaries without real transfer
rights, that they can't ever have a transfer unless they actually go back to
the bank and get a piece of paper that says transfer. I know the FDIC
won't do it. The norm under Article 54 and practice on the commercial
side would allow the banks to do practically anything they want, okay?
The norm under Article 5, not governed by the UCP, is the other way.
That's where I think it is. So, if you think about this from the UCP
standpoint, you think, I'm in control and these conditions are all
reasonable - the beneficiary's got to come to me. But I think if you're in
the UCC, Article 5, it's the other way. Now, I don't care which way you
go, but let's pick one for the UNCITRAL draft.
JAMES BYRNE: By the way, paragraph 112 of paper 9/358 reflects the
intervention that Boris and I made, and it is indicated in paragraph 114 that
the Secretariat will redraft Variant A with these comments in mind. So,
what's in the UNCITRAL draft is going to be changed to reflect our
intervention, which is not objected to. And our point was that its not the
beneficiary that makes the transfer.
JIM BARNES: You mean as a norm?
JAMES BYRNE: Yes.
BORIS KOZOLCHYK: When you have your trustee beneficiary in one
type of a standby letter of credit, are the people that come after him
deriving their rights from this particular beneficiary, i.e., the trustee, or
are they asserting independent rights as beneficiaries?
JIM BARNES: In practice, certainly in the financial standby area, where
the trustee bank succeeds another as trustee and beneficiary of the credit,
it's a novation. It's documented as a novation.
BORIS KOZOLCHYK: That novation comes close to a transfer.
Somehow that has to be captured. Novation is a good characterization.
How would you describe the novation, if that's the way we want to go?
JAMES BYRNE: How about "by effecting a total transfer, the issuer, or
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transferring bank, reissues the credit, terminating its liability or obligation
to its first beneficiary and undertaking a new obligation to its second
beneficiary?"
JIM BARNES: Well, you would drive the tax lawyers crazy if you used
the words, "new obligation" if the standby supports tax exempt bonds.
VINCENT MAULELLA: Some credits are done that way.
JIM BARNES: You wouldn't call it "new issuance."
VINCENT MAULELLA: No. The letter of credit permits the original
beneficiary to complete an exhibit which is an integral part of the credit
and upon receipt of that, the credit is reissued.
BORIS KOZOLCHYK: In that situation we're not talking amendments
anymore, because what we're talking about is a creation of new rights for
a third person.
JAMES BYRNE: Well, what about. "by transferring a credit in full, an
issuer or transferring bank reissues the credit to the flew beneficiary,
terminating its obligation, its undertaking, to the prior beneficiaries."
JIM BARNES: If there happens to be an outstanding draw, for example,
that has not been honored, the bank will continue to be obligated to honor
that pending draw.
JAMES BYRNE: But you understand the point we want to get across?
The termination is an important element. The decisive effect is that you
have a novation. And wejust want a way to say it. We all agree, right?
BORIS KOZOLCHYK: We're talking about what I think is a significant
practice.
ALAN BLOODGOOD: On a finite number of transactions. I wouldn't
categorize it as something characteristic of full transfers.
JAMES BYRNE: Why not, Alan?
VINCENT MAULELLA: It's other than transfers. The attorneys doing
these agreements have come up with "reissue" as if they're novations.
JAMES BYRNE: Can you explain to me why, in any full transfer, what
we just described doesn't characterize what takes place? You're obligated
to the new beneficiary, let's say - and you cease to be obligated to the
prior beneficiary. Isn't that what happens?
VINCENT MAULELLA: Right, but what you have is the original letter
of credit in favor of the original beneficiary which states that it is
transferable upon receipt of an instruction to execute a full transfer. The
bank endorses that instrument on the reverse side with a clause that says
there's been a full transfer, and generally there's only a cover letter that
goes with the credit.
JAMES BYRNE: So you're saying you don't reissue it.
VINCENT MADLELLA: We don't reissue the credit [if ies transferable.]
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JAMES BYRNE: So the word "reissue" is not correct.
ALAN BLOODGOOD: That's right. The issuer has an option to reissue
or to endorse.
JAMES BYRNE: To endorse. So, it's just the word "reissue" that is at
stake, but the legal obligations cease as to the prior beneficiary. We want
to get across this unique practice. So we've got to find a verb. What's
wrong with using novation? Are we afraid of it?
BORIS KOZOLCHYK: Now, I'm not entirely certain that that's what
happens.
JIM BARNES: "Novation" is something people think about in terms of
bilateral contracts, and this is a unilateral undertaking you're talking
about. Another way to think about this is to realize that when we talk
about the transfer of the right to payment, we do that in order to
distinguish it from an assignment of proceeds -- we are also transferring
normally the right to demand a further transfer, and any other rights, if
you will, that the beneficiary has under the credit. There are multiple
practices here. That's the problem. And they are all different.
BORIS KOZOLCHYK: Am I correct in assuming that this type of a
transfer is less risky for the bank than the transfer of a commercial letter
of credit to various unknown beneficiaries? When we're thinking of
transfer of financial standbys, are we thinking of a much less risky
situation where the bank only has to worry about carrying out the
instructions properly, as opposed to worrying about whether it's getting a
duplicate set of documents, the documents are on time, or the right person
or beneficiary is not presenting? In other words, what we're looking at
here, more than anything else, is a way to carry out the transfer
instructions, as opposed to just assuming liabilities that the bank is in no
position to assume. So, then the bank would have no problem with
effecting, theoretically, an unlimited number of transfers, successive
transfers, as long as it could ascertain that what it is doing is what it was
told to do, right?
VINCENT MAULELLA: It's easier to do it in a standby, to do
successive transfers, than in a commercial credit.
BORIS KOZOLCHYK: That's what I'm getting at.
JIM BARNES: That's because they're normally "straight" credits [i.e.
credits that do not authorize any other bank to transfer them or to pay,
accept, or negotiate drafts or demands under them].
VINCENT MAULELLA: And they're normally "full transfers." The
reissue [of credits as a means of effecting their transfer] seems to have
been created as an alternative to transfer because some of the parties, or
their lawyers, were not comfortable with this concept of transfer. So they
wanted a new credit. And those credits contain very explicit instruction
letters that were part of the original credit that were required to be
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presented to cause the bank to issue a new credit. And the approval of a
new beneficiary in many of those cases had to be done by the applicant.
So, the applicant had to know who this beneficiary was going to be,
which is not always the case in your transferable commercial credit. It
was written that way. It wasn't a function of just writing a law saying it's
transferable and that all these things happen by default. You put those
conditions in a credit, and you made that the extent to which it was
transferable.
JIM BARNES: There is this complexity with standbys that you don't get
with commercials. Under a commercial where you're securing the
purchase price .for the shipment of widgets, there's not usually much
confusion about who shipped the widgets. But when the standby secures
default under a contract, even the old and the new beneficiary can be
unclear as to when the default occurred and who is entitled, if you will, to
collect the damages for the default which, again, can depend on when it
occurred. That can produce an argument between the old and the new
beneficiaries if the transferring beneficiary discovers he had a problem
under the contract that he didn't know about at the time. He'd want
retroactive security. So, you can get more trouble or confusion, if you
will, as between the two beneficiaries when you're trying to complete a
novation.
VINCENT MAULELLA: When a commercial credit is transferred, the
underlying sales contract is not transferred to the second beneficiary.
There is a separate contract between the original beneficiary and the other
guy to perform by putting widgets on a boat and shipping them. Because
of the nature of the standby, the beneficiary must make a statement, in
most cases, that the applicant has defaulted or failed to meet some
obligation. There is almost a transfer of the underlying obligation to that
party -- that's not the case in the commercial credit. If a commercial credit
calls for ocean shipment, and it is transferred, and the second beneficiary is
only prepared to make an inland shipment to the port, then the second
beneficiary couldn't comply with the terms of the credit-- and that should
be obvious to him up front. In the case of a standby, the second
beneficiary would have to look at the required default statements and decide
whether he can or can't make these statements honestly. There still has to
be diligence by the beneficiary in reviewing the credit.
JIM BARNES: I'm beginning to think our draft language here ought to
say something like, "if the credit is designated as transferable, but does
not specify the extent or manner of transfer that is authorized ...
then
let's put the norms in. And I think the norms should be fairly tight,
because it's really guess work as to what the parties intend. There's no
UCP to point to and the UCP doesn't help much in this area because it
deals with the second beneficiary as subcontractor to the first beneficiary.
BORIS KOZOLCHYIK Partial transfer is the exception, and full transfer
is the norm. And, to me, these are critical differences between this and
,"
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commercial letter of credit transfers.
ALAN BLOODGOOD: Even today if you get one of these standby letters
of credit that is not one of these negotiated bond deals, and the application
says "transferable," in most cases in Vincent's bank and my bank, that
would raise a flag. We'd go back to the customer and ask what is your
intention on this transfer? Do you mean this can only be transferred once
in its entirety? Not just simply saying "it's transferable" and remain
silent.
JAMES BYRNE: It would still help if we spelled out what it means if it
just says it's "transferable."
BORIS KOZOLCHYK: It's fine with me. Our object here is to try to
make clear what the rules are for the transferable financial standby,
whether it's based on novation, reissuance, or the like.
JIM BARNES: Let's frame this in terms of implied conditions, such as,
presentation of a written demand for transfer, the payment of a transfer
fees, compliance with all applicable laws. There may be other conditions
-- customary or reasonable conditions.
BORIS KOZOLCHYK: What does either "customary" or "reasonable"
mean? The implication is that it should not be a condition that makes
compliance by the beneficiary impossible.
JIM BARNES: That sounds like a fairly high threshold. I want
something more beneficiary-friendly. I'm concerned about your formula of
reasonable, which could be read to mean anything that is not so onerous
that it kills the credit. It's too hard on the beneficiary.
VINCENT MAULELLA: But the customary practice is that the
beneficiary completes a form, an instruction letter given to him by the
bank. Part of the completion of that form requires that the party
purporting to be the beneficiary have their bank verify or authenticate the
signer of the instruction. The purpose of that is to insure the transferring
bank that the party signing the form has authority to do so.
ALAN BLOODGOOD: Only on assignment.
JIM BARNES: And you may want some protection as to who the
beneficiary is.
VINCENT MAULELLA: I think that the demand for transfer should be
in a form that is acceptable, not reasonably acceptable, to the bank. You
have to accept it or you don't accept it.
JIM BARNES: Yes, but that may make the transfer illusory. If you have
a form and you've used it for 100 years, that's going to fly. You really
don't have a problem there.
ALAN BLOODGOOD: A special condition may need to be imposed
because of the special nature of the letter of credit.
JAMES BYRNE: What are the limits on conditions to transfer that a
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bank can impose? Not just that it's going to make it impossible for the
beneficiary to do it.
BORIS KOZOLC-YK: The limits would be the bank's ability to police
the situation, to be able to control it, and make sure it could be paid.
That's one of the limits that you could be talking about.
JAMES BYRNE: Is it the real limit?
JIM BARNES: No increase in risk.
JAMES BYRNE: Yes. The limit is that it flows from an operational
necessity of the bank and is related to the nature of the transfer. It doesn't
go beyond what's necessary to effect the transfer and to preserve the same
credit under risk. That's really what we're talking about.
VINCENT MAULELLA: And satisfies the applicant desire to control, if
he has such desire to control.
BORIS KOZOLCHYK: Vincent and Alan think that we could use some
language about these conditions, which conveys a notion that the integrity
or the purpose of which the credit was originally issued is preserved; that
would be better language than just talking about risk. Their threshold is I
think more reasonable. It's not just anything that would make it
impossible for the beneficiary to perform; that is included in the notion
that the purposes for which the credit was originally issued could be
maintained or preserved. They talk about the integrity of the credit; I
think that's what they mean.
VINCENT MAULELLA: Integrity and intention. Otherwise you haven't
satisfied a customer need. The letter of credit is a product we offer to
satisfy a need.
JIM BARNES: I understand that. Except, I don't think we're engaged in
trying to protect the applicant who doesn't bother to list any conditions.
My inclination at this point is only to protect the bank that doesn't list
conditions. im not inclined to protect the applicant here.
BORIS KOZOLCHYK: Exactly. These conditions cannot deviate from
the purpose of the credit, which is ultimately to pay in the event that
these things occur.
VINCENT MAULELLA: One of the concerns we've always had as the
bank was if the credit calls for an XYZ certification as to the applicant's
default and is transferable and transferred to someone who demands that the
original beneficiary execute that default certificate, undated. Now the
transferee holds that certificate and then later dates and presents it to the
bank. You wonder how can someone make a statement of default before
default has occurred?
JIM BARNES: That's fraud.
VINCENT MAULELLA: Is it the making of the statement or is it the
other party presenting it that constitutes the fraud?
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JAMES BYRNE: I don't know how much time we dare spend on this,
but I wonder if one of you could explain this difference you see between
commercials and standbys, with regard to the applicant and its consent
being necessary.
VINCENT MAULELLA: My sense of it is that maybe there should be
two transfer articles, one for commercial and one for standbys. The
performance indicated in the underlying contract is different. In the typical
commercial sales transaction, performance is the beneficiary's
responsibility. The beneficiary performs and gets paid. As buyer, I say I
want to buy widgets from Jim Byrne. If you will source that from
somebody else, then the idea is you just can't transfer that credit on your
own. You hive to come to the buyer and say I want the credit
transferable. That puts me on notice that these widgets, now, are going to
come from someone else. And what you're doing is saying you are
transferring your responsibility to perform and supply the widgets to
someone else. But the transfer is of the beneficiary's performance. And in
the standby credit, the standby supports non-performance by the applicant;
the applicant says I'll perform to Jim Byrne. Performance is the
applicant's responsibility. Non-performance by the applicant triggers the
draw on the credit. By making the standby credit transferable, the
applicant would have to knowingly understand that they're going to
perform to someone other than the party they originally contracted with.
The onus is now on the applicant's performance as opposed to the
beneficiary's performance. I just see there's something very different in
that.
JAMES BYRNE: My question is: What consequences flow from that?
In both instances, the applicant must agree that the credit be transferable,
but beyond that I don't understand what consequences would follow.
BORIS KOZOLCHYK: I totally agree with Vincent. I think the
consequences that would follow from that, from the applicant's standpoint,
is that default might change. What might be default with regard to the
first beneficiary perhaps is not the same as default with regard to the
second, or successor, beneficiaries. There may be ways in which the
second beneficiary, or the transferee, could not really certify default as it
could have been done by the first beneficiary.
JAMES BYRNE: But it doesn't change the significance of either the
transfer or the documentary presentation. You wouldn't change the
transfer rule.
VINCENT MAULELLA: No.
JAMES BYRNE: You wouldn't change the rule? Even if you transfer it,
you still must have XYZ. So, there's no different rule for commercials or
standbys. Moreover, it doesn't change the strict compliance rule -BORIS KOZOLCHYK: No. What we're talking about is the notion of
default.

19921

Select Advisory Group Rules and Commentary

VINCENT MAULELLA: Don't forget the applicant does not get a copy
of the advice of transfer when a bank issues it. He doesn't know to whom
it's been transferred.
JIM BARNES: He doesn't deal directly with that second beneficiary. His
underlying deal is still with the first beneficiary. The norm is the other
way.
JAMES BYRNE: But, I don't see how that would merit different rules.
That's what I don't understand. I understand there is a difference. But it's
not essential to a transfer.
JIM BARNES: If a standby letter says "transferable," and doesn't say
anything more, the understanding of the applicant and the beneficiary is
that the possible underlying contract can and will be transferred to
somebody else -- and that somebody else, therefore, should have the right
to do everything, including make the default call, that the original
beneficiary could do.
JIM BARNES: That norm in standbys is different from the norm in
commercials, where the assumption is not that there will be a transfer of
the underlying contract but, merely, that there will be a supplier who
wants to be secured by that same letter of credit. But that is a peculiar
kind of deal that really doesn't apply to standby practice. On the other
hand, with some standbys, the applicant might want some officer, for
example, of the original beneficiary to certify to something. Really the
only way to do it is think about it and spell it out in the credit. The only
question for this exercise is whether we should say something which
warns people that transfer of the right to demand payment does not amend
all of the provisions in the standby credit. We don't bother to say that in
the commercial context, but maybe it's less pressing there, because [UCP]
Article 54 kicks in and answers a lot of those questions. How would you
like a sentence in here which says, "the transfer of the right to draw does
not, without more, amend any other provision of the credit except the
identity of the beneficiary?"
JAMES BYRNE: I think you technically have to say "term or
condition." The transfer of the right to draw effects an amendment only of
the name of the beneficiary and no other term or condition.
VINCENT MAULELLA: And if the credit is payable only against a
certificate of default, and not a draft, then the submission of that certificate
represents the demand, and we intend that not to be the case.
JAMES BYRNE: It would depend on the text of the credit. If the credit
said "your demand," or "your draft," then my understanding is that the
second beneficiary could in fact sign the draft or demand. But if it said the
draft or demand be signed by the first beneficiary, it would not be changed
unless there was an amendment or unless BORIS KOZOLCHYK: Or if it said something and indicated that the
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only person who could certify default is X, the original beneficiary, then
there's no way you can do anything about it.
VINCENT MAULELLA: The typical standby letter credit which would
support the payment of a promissory note,'at maturity is often issued with
the clause that it is "transferable." Our understanding is that the
beneficiary already anticipates or desires the ability to endorse that
promissory note to another party, and to convey to that other party the
same security it had when it accepted or gave value to the applicant. The
letter of credit then, would be issued as transferable. The beneficiary
would request transfer of that credit to the party to whom the beneficiary
has endorsed the promissory note. That party, at maturity of the note,
would present it to the maker of the note for payment and be paid either
directly, or if there is a default, would then exercise his rights as second
beneficiary of the standby to obtain payment of the note. The drawing
statement in the original credit should require either "your statement of
default" or "the beneficiary's or the transferee" statement of default. That's
probably the most typical.
BORIS KOZOLCHYK: Let's describe in the bond support credit what
happens?
ALAN BLOODGOOD: It's similar to the promissory notes but in the
bond credit, the beneficiary of the letter is a bank trustee, not the bond
holders. The transferee of the letter of credit would have the bank acting
as a successor trustee in undertaking the role of the trustee under an
agreement with the applicant in the indenture, and as the transferee
beneficiary and the successor trustee, it is entitled to draw and provide
certification of default in its own name.
BORIS KOZOLCHYK: Would you say that the same rules that apply in
this promissory note situation would apply in municipal bond cases as
well?
ALAN BLOODGOOD: Yes.
BORIS KOZOLCHYK: You would say that the trustee has the right to
draw?
ALAN BLOODGOOD: Right. So, whichever party is now the successor
trustee, he has the ability to sign the necessary documents for effecting a
draw under the letter of credit.
BORIS KOZOLCHYK: And that, in theory, could be unlimited in
number.
ALAN BLOODGOOD: That's right.
VINCENT MAULELLA: I would like to qualify something. On the
promissory note, the statement of default typically identifies the
promissory note, or the obligation, by reference to the payor and payee. If
that's the case, then the original beneficiary would describe the note in his
default statement typically as a promissory note made payable to his order,
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which has not been paid at maturity. If that credit is transferable, the
default statement from the transferee would state that the note made
payable to - a named original beneficiary - and endorsed to our order,
would be the appropriate drawing statement. So the credit as issued would
have to, if it described the note to that degree, allow for the transferee to
make a proper statement, and identify him as the holder of the note and
therefore as the party entitled to draw under the letter of credit.
BORIS KOZOLCHYK: Permitting a second or successor beneficiary to
certify a certain thing is more important in the context of a standby than it
is in the context of the commercial letter of credit; and certainly, in the
context of the bank guarantee where there is no such a thing as a transfer.
JIM BARNES: We have covered the proposition that standby letter of
credit transfers are typically different from the typical commercial letter of
credit transfer. And that the UCP on transfers, deals with the commercial
setting in which the second beneficiary has not replaced the first
beneficiary in the underlying contract with the applicant. Whereas, in the
typical standby situation the second beneficiary does replace the first
beneficiary in the underlying transaction. And frequently, thats fairly
clear because the underlying transaction is evidenced by a note which is
transferred from the first to the second beneficiary, etc.
Article 9B. Assignment of Proceeds
Background: UNCITRAL Draft Article 9(2) (WP 73, p. 14) authorized
assignment of proceeds by the beneficiary and made the assignment
generally effective upon notification to the guarantor.
Article 9. Transfer of Rights; Assignment of Proceeds
(2) However, the beneficiarymay assign to anotherperson any proceeds
to which it may be entitledunderthe guaranty letter. If the guarantorhas
notice of the assignment, only payment to the assignee discharges the
guarantorfrom its liability towardsthe beneficiary.
Drafters' Consensus: The UNCITRAL draft article ignores the
complexities of assignment of proceeds as applied to standbys which are
not restricted to the presentation to the issuer of the beneficiary's nonnegotiable demand for payment. Even with straight standbys, the issuer
should be permitted to protect itself against increased risks that may result
from a notified assignment.
Relevant Colloquy:
JAMES BYRNE: The UNCITRAL draft says: "However, the beneficiary
may assign to another person any proceeds to which it may be entitled
under the guarantee letter. If the guarantor has notice of the assignment,
only payment to the assignee discharges the guarantor from its liability
towards the beneficiary."
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TOM CAVANAUGH: The Working Group requested the Secretariat to
prepare a draft for consideration at a later session.
JAMES BYRNE: The second sentence met with divergent views. One
view was that it be deleted as unnecessary. Another was that it was
useful. Yet another view was that the reality was more complex than
suggested, and that the second sentence should be rephrased. And after
discussion the Secretariat was asked to prepare a draft reflecting views
which are fundamentally irreconcilable.
JIM BARNES: This second sentence is not the current law. It won't be
the law in the U.S, and it's an awful situation for, not just the banks, but
for other people who may think they have a better claim on the LC
proceeds. Before getting to the priority issue which was the matter that
the UNCITRAL draft jumped to, we should deal with the validity of an
assignment of proceeds.
JAMES BYRNE: Jim, my problem is with the beginning sentence.
Beneficiaries don't assign.
JIM BARNES: I think they assign proceeds.
ALAN BLOODGOOD: I think they assign proceeds.
VINCENT MAULELLA: They do assign.
JAMES BYRNE: I'm a beneficiary. I assign to Jim the proceeds. I don't
tell you about it and you get a draft listing him as the payee. Who are
you going to cut the check to?
JIM BARNES: But that is a different issue. You can assign an account
to me and you don't need his permission.
JAMES BYRNE: Are we talking about assignment in the sense that he
talks about assignment? Are we talking about it in terms of legal
assignment?
JIM BARNES: We're talking about legal assignment.
JAMES BYRNE: Then we don't need a letter of credit.
VINCENT MAULELLA: Are you saying the assignment of proceeds of
the credit is effective upon satisfactory notice of the assignment by the
beneficiary and acknowledgement by the issuer, conf',mer, or nominated
bank to the assignee? You've got to notify the assignee that you
acknowledge and accept that instruction. So, that's the only thing that I
would add there, in addition to what you state, that the bank accepting that
instruction would then acknowledge it to the assignee.
JAMES BYRNE: The assignee? You mean the obligor?
VINCENT MAULELLA: The assignee. The assignee is the party you're
going to pay; if you want to conform this to practice, the beneficiary
would execute a letter that the bank provides; if it's satisfactory notice of
their assignment the bank will then acknowledge that instruction and send
the original of that to the assignee or designated payee.
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JAMES BYRNE: Will you recognize an assignment that is not on your
forms?
VINCENT MAULELLA: We may if the form is acceptable to us.
JAMES BYRNE: Will you recognize an assignment that's not
irrevocable?
VINCENT MAULELLA: No.
JIM BARNES: May I interject. "Assignment of proceeds becomes
effective... " do we want to say "as between the assignor and the
assignee... ?" Just as between the two? Do we want to say under what
circumstances the assignment becomes effective as between the beneficiary
and whomever it is he!s working with? My guess would be, no. If we're
only talking about effective against the bank, the issuer, then let's insert
here so we know what we're talking about: "... effective against the

issuer or any other person effecting payment of proceeds."
BORIS KOZOLCHYK: I think that we have to add a clarification, which
comes out of those two cases in this country -- Union PlantersNat'l Bank
v. World Energy Systems Assoc., 816 F.2d 1092 (6th Cir. 1987), and
Crisp v. Seafirst, No. C-84-464-AAM (E.D. Wash. Apr. 17, 1987) -that an issuer or confirmer who pays the assigned proceeds of a standby
letter of credit in the order in which it has acknowledged assignments shall
be discharged, etc., regardless of any other factors, such as, the time of the
drawing, or the right to draw, or anything else. The only thing that this
leaves open is that if somebody says, yes, you're doing it on the basis of
the acknowledgement of the assignments, but these assignments
themselves may have been with respect to different kinds of drawings or
may have taken place at a different date than they were notified to the
bank. So, I think we have to make clear that regardless of anything else
the acknowledgement is what controls.
JIM BARNES: Okay. I only want to talk about the circumstances under
which the assignment is effective against the issuer. Not necessarily
whether or not it gets paid first or last. I would like to put off the drafting
of priority rules. In other words, how about the assignee who gives this
notice to the issuer -- how does he fare if the issuer asserts set-off or if the
issuer's got some prior notice of assignment, or if the draft is endorsed to
somebody else? I'd like to put off the questions of how you deal with the
conflicting rights to proceeds. I just want to know, do you have to pay
any attention to the notice of an assignment? That's the first question.
BORIS KOZOLCHYK: You can ignore it and just pay the original
beneficiary. That is a legitimate position to take as well.
JIM BARNES: Only in the U.S. do we have the view, I think, that
maybe public policy steps in and says, "no, no; these rights are assignable
and the banks can't ignore assignments." That's true with accounts and it
appears to also be true of letter of credit proceeds.
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BORIS KOZOLCHYK: Is it at all customary to have assignments with
standby letters of credit? Are they as common as they are with
commercial letters of credit?
ALAN BLOODGOOD: I would say no.
JIM BARNES: Some U.S. fraud cases have involved banks as assignees
of letter of credit proceeds-- submitting false certificates they had no
business submitting. Well, are we saying notice is not good enough, and
that acknowledgment is key. This would put an awful lot of power in the
banks' hands. And it may be up against public policy here. Is that the
position you want to take?
ALAN BLOODGOOD: Yes.
BORIS KOZOLCHYK: Before we do that, let me go back. Do we really
want to say, "effective?" That's a very powerful word. By using that
word, we're creating a security interest in the hands of the assignee. Is
that what we want to do?
VINCENT MAULELLA: What do you want to say, "enforceable?"
BORIS KOZOLCHYK: It's the same thing. I don't want to say
"enforceable." I'm questioning whether we should say effective, because,
one of the alternatives is not to talk about effectiveness at all, leaving it
to the discretion of-JAMES BYRNE: But this is just between the two parties, Boris.
BORIS KOZOLCHYK: But, still it's the same idea. The question is can
you bind a paymaster on a standby letter of credit to pay to a given person
other than the beneficiary by giving him the direction to do so? The UCP
leaves it to the law of each country -JAMES BYRNE: But what we've said is upon satisfactory notice and
acknowledgment. So, you're not binding merely by the assignment.
There are qualifications.
JIM BARNES: Do you think acknowledgment just means acknowledge
receipt?
BORIS KOZOLCHYK: It could mean just that-VINCENT MAULELLA: It's also not only acknowledging receipt, but
"under the terms acceptable to it, to the extent, and under the conditions"
-- similar to the language we used for "transfer."

JAMES BYRNE: "Satisfactory notice of the assignment by the
beneficiary and acknowledgment by..." What do you want to say? An
"agreement?" "Approval?"
BORIS KOZOLCHYK. An "approval."
JAMES BYRNE: Approval. Change "acknowledgment" to "approval."
JIM BARNES: You don't need "satisfactory." You're clear you want
"notice" of the assignment? When we say "by the beneficiary," does that

19921

Select Advisory Group Rules and Commentary

445

mean the notice has to come from the beneficiary?
VINCENT MAULELLA: We require it from the beneficiary. There have
been occasions when we've gotten letters from the assignee. We don't
recognize it.
VINCENT MAULELLA: It's "issuer" or "payor?"
JIM BARNES: I was going to say "by the issuer or any other person
effecting payment."
JAMES BYRNE: "Any other person effecting payment of proceeds under
the credit."
JIM BARNES: A negotiator does not -- well, he might pay proceeds, I
guess.
JAMES BYRNE: You all are assuming that this is an irrevocable
assignment of proceeds. I think we should say in the second sentence,
that unless otherwise indicated an assignment will be deemed to be
irrevocable.
BORIS KOZOLCHYK: That's fine.
VINCENT MAULETL A: That's in our form.
ALAN BLOODGOOD: A question that comes up quite often on
assignments is what happens to the assignment if the credit expires and,
then, after the credit has physically expired, if reinstated -- does that
assignment get reinstated or does the assignment terminate on the
expiration date?
JAMES BYRNE: You want us to solve that one, Alan?
ALAN BLOODGOOD: No, I just raise the issue. It comes up quite
frequently on assignments.
JAMES BYRNE: If it's a serious problem, can we give it a default rule?
Unless you say otherwise, it continues or unless you say otherwise it
stops. Do you think it's a serious enough problem to try to solve?
VINCENT MAULELLA: No. Okay. Go back and finish that sentence
then. "The rights of the assignee do not include the right to demand
payment under the standby letter of credit and do not exceed the rights of
the beneficiary to receive proceeds from honor?"
JIM BARNES: Bank set-off is not in here.
VINCENT MAULELLA: But set-off to whom? The original beneficiary
or the assignee?
JAMES BYRNE: Yes. Once an irrevocable assignment is acknowledged
you couldn't exercise set-off as to a claim against the original beneficiary.
VINCENT MAULELLA: Citibank tried that and failed in court.
JAMES BYRNE: It's a sound rule.
JIM BARNES: Some would say that the set-off right that accrues after

446

Arizona Journalof Internationaland Comparative Law [Vol. 9, No. 2

approval is different from the set-off right that accrues before approval.
JAMES BYRNE: We just did.
JIM BARNES: "Do not exceed the rights of the beneficiary to receive
proceeds and are subject to the rights of set-off of the issuer or other
person effecting payment of proceeds." A negotiating bank that's giving
value probably figures it has some recourse.
VINCENT MAULELLA: Well, does that say you've got set-off against
the assignee? So, if the assignee owes you, you can set-off against that.
It doesn't talk about the beneficiary. That's the way I read that.
JIM BARNES: This is more than set-off, okay? I mean, I'm talking
about preserving rights of recourse.
VINCENT MAULELLA: You're saying that the rights of the assignee
are subject to rights of set-off of the issuer or other person effecting
payment of the proceeds.
JAMES BYRNE: Okay. So that covers it?
VINCENT MAULELLA: Okay, that's fine.
JIM BARNES: If a negotiating bank approves a notice of assignment
that it has received, it should say in that approval that "we can pursue you
to get the money back to the extent we have a breach of warranty or a
recourse right."

BORIS KOZOLCHYK: Would the set-off be applicable against the
beneficiary himself or against his endorsee?
JIM BARNES: Actually that depends on whether or not it's a negotiation
credit, and whether the endorsee is the negotiating bank or other bona fide
holder. The situation is so complex, the priority issues are so complex,
they almost have to be tailored. In a lot of deals they will be simple and
the tailoring will be simple, but in some deals, they will be so complex
that it's really beyond, certainly beyond UNCITRAL, but it's frankly
beyond the powers of most statutes to deal with it, unless you want to get
very, very detailed.
VINCENT MAULELLA: You're referring to the payee.
JAMES BYRNE: Yes. I'm talking about the payee. But when you say
the beneficiary of any draft, you're talking about the payee. Aren't you?
JIM BARNES: No.
JAMES BYRNE: The rights of the payee, subject to the rights of the
payee, if different from the beneficiary. My understanding is the banks
won't pay anyone but the beneficiary. No matter who the payee is. Is
that right?
JIM BARNES: It depends on the way the letter of credit is drafted. If the
letter of credit is drafted, as many are, "we will honor your drafts drawn on
us," then the bank really is in no position to dishonor a draft drawn by the
beneficiary on the bank, which is payable to somebody else's order, or
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payable, or endorsed to somebody else's order. They may worry more
about the authenticity and the authority of the signer of that draft, but
when push comes to shove, it seems to me the banks have to honor that
draft in accordance with its terms if their letter of credit does not prohibit,
or limit, endorsement.
VINCENT MAULELLA: I think you've got to look at the credit. Is it a
commercial credit? If it is, it's generally freely negotiable or negotiable,
and the draft you get as the issuer shows a holder in due course. You
follow the endorsements. The standbys are generally issued as straight
credits. Our engagement typically is to pay directly to the named
beneficiary and no one else.
JIM BARNES: Frequently there are no drafts.
VINCENT MAULELLA: No, there are. But the draft is not an
independent event. It's a document required under the credit and it simply
evidences compliance with the credit of the banks' obligation then to pay
that named beneficiary in execution of its obligation under the credit. It's
not to pay somebody else to do those other things. Our knee jerk reaction
is to say we're going to pay the beneficiary and that's it. We're not going
to execute a payment order or pay third parties. That's the position we
would take.
JAMES BYRNE: In view of the school that thinks that the draft means
something in an [UCC] Article 3 sense, I think increasingly, under letter
of credit law, and in practice anyway, it means nothing really, it's not
really a draft.
JIM BARNES: That may be the practice, but I'm of the school that says,
if a letter of credit undertakes to honor a draft drawn by you on us and does
not exclude endorsement, that the person who has written that kind of an
undertaking is stuck having to fulfill it by paying the endorsee as a letter
of credit law matter, not asan [JCC Article 3 matter.
VINCENT MAULELLA: If we know up front that we are going to be
called upon to pay someone other than the named beneficiary, we make it
a condition of the credit; we will only honor drafts drawn by the
beneficiary but made payable to the order of, trustee bank, whatever -that's up front. It is in the text of our typical straight credit. Our
obligation is to pay only the beneficiary and if there were no draft, then
we would just pay the beneficiary. We wouldn't take any other direction.
JAMES BYRNE: What we're talking about is one in which you get a
draft that is called for in the general language that Jim's talking about in
which the payee is not the beneficiary. But, I don't think it's worth
quarreling over.
JIM BARNES: Let's go on. "Who pays the assigned proceeds of the
standby letter of credit," remove the bracket, "in accordance with the terms
of its approval."
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JAMES BYRNE: Singular?
JIM BARNES: There could be more than one such assignment. All
right.
JAMES BYRNE: The only problem, Jim, is whether the assignee is a
party to the standby. Would it be easier just to say "to all interested
persons including third parties?"
JIM BARNES: Why not just say, "discharged to the extent of such
payments?"
JAMES BYRNE: I think it's important to say, "to third parties."
BORIS KOZOLCHYK: Yes, because we've already established that we're
not going to regard it as a secured transaction.
JAMES BYRNE: So it's a twofold thing. It's not just that we haven't
undertaken an assignment of proceeds under our [UCC] Article 9 or
whatever, but also you have a rule that takes you above and beyond that.
BORIS KOZOLCHYK: That's right.
JAMES BYRNE: And so I think we need to say "third party."
BORIS KOZOLCHYK: And this is perfectly compatible with European
law.
JIM BARNES: How about "protanto discharged," period.
BORIS KOZOLCHYK: No, because that leaves the implication that
you're liable. It creates the implication that you will be discharged pro
tanto from your obligations to all interested persons, including third
parties when you have paid in accordance with what you've agreed to pay.
JIM BARNES: Well. If this said something like, "shall be relieved of
liability from any inconsistent claims," I'd better understand the point.
But paying one assignee on a partial assignment does not discharge your
obligations to the world under the credit. Itjust doesn't.
BORIS KOZOLCHYK: No, your obligations under the credit are not
what we're talking about. What we're talking about is your obligations
on the assignment.
JIM BARNES: It doesn't say that. You have obligations under the credit.
You have obligations under the particular demand that generates the
proceeds. You have obligations under the assignment.
BORIS KOZOLCHYK: My point is that we cannot leave the inference
that third parties have a claim on the amount which is not pro tanto
discharged merely because there has been an assignment. That's what I'd
like to get out of it.
JIM BARNES: Why don't we just say: "Shall be discharged of its
obligations" -BORIS KOZOLCHYK: "With respect to such proceeds."
JIM BARNES: -- "to all interested persons including third parties."
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JAMES BYRNE: But that raises the same point, Boris, that you raised
before, which is that if there is only one drawing, the impression remains
that you've got some obligation, but you don't.
NATHAN MILLER: The draft now reads: "The beneficiary may assign
to another person any proceeds to which it may be entitled under the
credit. Unless otherwise indicated, an assignment will be deemed to be
irrevocable. An assignment of the proceeds of the credit becomes effective
against the issuer or any other person effecting payment of proceeds upon
notice from the beneficiary of the assignment and approval by the issuer
or other person effecting payment of the proceeds under the credit. The
rights of an assignee do not include the right to demand payment under the
standby letter of credit, do not exceed the rights of the beneficiary to
receive such proceeds, and are subject to the rights of the payee or
endorsee, if different from the beneficiary, of any draft drawn under the
credit and subject to set-off rights of the issuer or other person effecting
payment of the proceeds. An issuer or other person effecting payment of
the proceeds who pays the proceeds to the beneficiary and/or the assignees
in accordance with the terms of the letter of credit and the assignment
approval, shall be discharged from its obligations to all interested persons
including third parties."
ALAN BLOODGOOD: Suppose the third party approves an assignment.
This draft doesn't seem to imply any notice to the issuer of that
assignment, in the event the beneficiary bypasses that person who
acknowledged or approved the assignment. It says "against the issuer or
any other person effecting payment." Suppose the beneficiary gets the
nominated bank to approve the assignment. Now, the beneficiary says -"The issuer is obligated to pay; I'm going to make my presentation
directly to the issuer who has the ultimate obligation to pay."
JIM BARNES: Yes. This word should be "its" assignment of proceeds.
Because you want it specific. You don't want the issuer approving
assignment and then the assignee goes to some other bank or vice versa.
More likely he goes to the negotiating bank, gets the approval, and then
says to the issuer, okay, you pay me. Here is a signed approval from the
nominatedbank.
VINCENT MAULELLA: But if an issuer has nominated another bank as
a paying bank under the credit, and the beneficiary were to show up at his
doorstep, he would generally go to that other bank and say, "please
confirm you have no financial interest in the transaction."
JIM BARNES: It depends. Let us assume their acknowledgments were
issued by Bank Commerce Credit International (BCCI). And it was a
nominated bank in one of your transactions; you would feel, reasonably
so, that you ought to have made your own approval. Requiring the
assignee to get approval from every possible payor under the credit, that
would be too tough.
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JAMES BYRNE: Do you agree, Alan?
ALAN BLOODGOOD: Yes.
VINCENT MAULELLA: Can you just clarify for me when you say,
"and are subject to the rights of the payee or endorsee if different from the
beneficiary of any draft drawn under the credit?"
JAMES BYRNE: That's the problem we were talking about before. He
and Boris are right. Frankly, in practice if you issue a check payable to
the beneficiary and say this is it, you have endorsed your check, what
cause of action are they going to get against you?
JIM BARNES: It doesn't create any rights. No set-off rights are created.
Maybe you don't have any, okay? And no rights of payees or endorsees
are created. But maybe they have something. It might depend on the
wording of the undertaking, it might depend on the applicable law of the
jurisdiction in question, it might depend on a lot of things.
BORIS KOZOLCHYK: What is it that's bothering you?
JAMES BYRNE: The thing is that banks won't pay anybody but the
beneficiary unless the credit expressly states it no matter who the payee on
the draftis.
JIM BARNES: Until they're sued by that guy. Then they'll think about
it harder.
ALAN BLOODGOOD: If you require a draft, you would specify who the
payee is. The only restriction on who your payees are -- Say that you just
ask for a draft. Your commitment is to honor a draft drawn under and in
compliance with the letter of credit. If you don't specify how the draft is
to be drawn or made payable or endorsed, and someone happens to say
you're the beneficiary, you give me a draft made payable to Boris, I may
have to make payment to Boris.
BORIS KOZOLCHYK: See, it's the beneficiary's draft as a drawer, but he
names the payee as a separate person.
VINCENT MAULELLA: So, accepting the assignment by using the
form that most banks use requires the beneficiary to make the draft
payable to the beneficiary's own order as part of the assignment.
ALAN BLOODGOOD: That's if they do an assignment. I'm saying,
suppose they don't give an assignment. They just draw a draft. You draw
your draft payable to him on me.
VINCENT MAULELLA: There's no assignment. We would maintain
that we pay the beneficiary.
ALAN BLOODGOOD: There is no assignment.
BORIS KOZOLCHYK: The beneficiary does not send you a notice
saying I'd like to assign the proceeds. All he does is send a draft, which
he signs, as a diawer of a draft, okay? But instead of making himself the
payee of the draft, he makes Jim Byme the payee of the draft. And then
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your question is: Do I pay the beneficiary and say, okay, I disregard the
draft, but you cannot disregard the draft, because the draft was submitted in
compliance with the terms of the credit.
VINCENT MAULELLA: But if he does nominate someone as a payee in
the draft, that doesn't make that person an assignee of proceeds.
BORIS KOZOLCHYK: No, it does not in accordance with Articles 5 and
9 of the UCC.
JAMES BYRNE: Vincent's problem is not the one you two are talking
about. Vincent's problem is where there has been an assignment of
proceeds and you get a draft which isn't payable to the assignee. What
this does is to say that if the issuer pays the beneficiary, it's okay. The
assignee doesn't have any right? Isn't that what that says? Or am I
reading things?
ALAN BLOODGOOD: What if as beneficiary I assign half my letter of
credit. Now I draw a draft under the letter of credit, but I do not comply
with the terms of the assignment because it's drawn payable to somebody
else's order. Now, there is room under the letter of credit because it was
only a partial assignment of proceeds. Does [the issuer that acknowledges
the partial assignment] insist on the assignment language where it says
the draft must be "payable to my order?" Does he go by the draft as drawn
and made payable to say Boris' order or Jim Byme's order?
BORIS KOZOLCHYK: That's a very serious problem because you have
an assignment on the one hand and you have a draft presented later. Does
this draft revoke, countermand?
JIM BARNES: Tell me what this language means. "The rights of an
assignee are subject to the rights of the payee or endorsee."
BORIS KOZOLCHYK: Once you put in a draft to somebody else, that
countermands the assignment.
JAMES BYRNE: The issuer pays the payee BORIS KOZOLCHYK: That's right.
JAMES BYRNE: -- even if it is not the assignee, notwithstanding what
your assignment letter read.
BORIS KOZOLCHYK: That's right.
JIM BARNES: Currently, you find that's controlled -- and the way the
assignee controls it is by getting appropriate language in the assignment
form which thereafter limits how the drafts can be drawn.
JAMES BYRNE: That's not the way I read that. The way I read it is
notwithstanding -- the assignment.

JIM BARNES: You're correct. But the assignment form would make it
at the very least a breach by the beneficiary.
JAMES BYRNE: But I don't know if everybody understands that What
you're saying is you have got to pay the beneficiary notwithstanding your
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assignment form. And if that's what you want, that's fine. That's what it
says.
BORIS KOZOLCHYK: Not only do you have to pay the beneficiary,
you have to pay the beneficiary's payee.
JAMES BYRNE: The payee? That's what you want?
BORIS KOZOLCHYK: I think that's what the intent was, really, because
that's supposed to be the beneficiary saying "pay me" or "pay my payee"
of this draft.
JAMES BYRNE: I would have thought that upon filling out an
assignment form such as this, the beneficiary lost the ability to designate
a payee other than that assignee, and that its genuine order in the draft
would be superseded by the language of the assignment form.
JIM BARNES: I agree with you up to a point. I think contractually
that's what the beneficiary does. I think he breaches his contract with his
assignee when he does this. But to me this is no different from the guy
who pledges an account to Bank A, and then takes a note from his account
debtor and pledges that to Bank B. Okay? Maybe he ought to go to jail.
Maybe he's done some terrible things. But B wins.
JAMES BYRNE: Okay.
BORIS KOZOLCHYK: My position has always been that there are no
proceeds until there is actual compliance. The draft is a form of
compliance with the credit. So even though he's given him this
assignment ahead of time, now he is complying with a credit in this
fashion and this is what the bank accepts in terms of compliance with the
credit. Not until that point do you have proceeds. You have proceeds
when there's been compliance.., as long as the draft is a component of
compliance JAMES BYRNE: Why would anyone in their right mind take an
assignment of proceeds?
BORIS KOZOLCHYK: Exactly.
Article 10. Termination
Background: UNCITRAL Draft Article 10 (WP 73, p. 14) provides that
the undertaking "ceases to be effective" in one of four situations without
regard to whether the document embodying the undertaking is returned:
release by the beneficiary, agreement with the beneficiary, honor of the
undertaking, or expiration.
Article 10. CessationofEfectiveness of Guarant Letter
The guaranty letter ceases to be effective, irrespective of whether [the
instrument] [any document embodying it] is returned to the guarantor,
when:
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(a) the guarantorreceivesfrom the beneficiary a statement of release
from liability [inanyform referredto in paragraph(1)of article 7];
(b) the beneficiaryand the guarantoragree on the termination of the
guarantyletter;
(c) the guarantorpays the maximum amount stated in the guaranty
letter or, if that amount has been reduced according to an express
provision in the guaranty letter [for reduction by a specified or
determinable amount on a specified date or upon presentationto the
guarantorof a document specifiedfor this purpose in the guaranty
letter the remaining balance;or
(d)the validity period of the guarantyletter expires in accordancewith
the provisionsof article 11.
Drafters' Consensus: The provisions in UNCITRAL Draft Article 10
regarding release and expiry are retained but related to standby practice.
Other changes are made in language and content to reflect standby practice.
Relevant Colloquy:
JAMES BYRNE: Are the phrases in the UNCITRAL Draft "ceases to be
effective" and "cessation of effectiveness" appropriate?
BORIS KOZOLCHYK: No. They introduce an artificial distinction
between the termination of the existence of the credit and its cessation of
effectiveness.
JIM BARNES: It should be deleted.
JIM BARNES: I'd delete the bracketed text in UNCITRAL Draft Article
10 about "[any document embodying it]."
JAMES BYRNE: That means that we insert the phrase?
JIM BARNES: Yes. The undertaking terminates irrespective of whether
any document embodying it is returned. What about a situation where it
isjustsurrendered? To whomever?
JAMES BYRNE: Agreed.
THOMAS CAVANAUGH: There were concerns raised in the Working
Group reflected in Paragraph 127 of Report 9/358 regarding the
inappropriateness of UNCIRAL Draft Article 10 (c) for standby practice.
This subarticle focuses on payment of the maximum amount due
including situations where the amount is to be reduced by the terms of the
undertaking.
JAMES BYRNE: It is my understanding that the UNCITRAL text does
not deal with revolving standby letters of credit or reinstatement
provisions in a letter of credit. Is that correct?
BORIS KOZOLCHYK: I think so. We need to address revolving letters
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of credit and partial drawings under a letter of credit.
VINCENT MAULELLA: Partial drawings would not terminate.
ALAN BLOODGOOD: What about credit that only provides for one
drawing?
VINCENT MAULELLA: That would terminate it.
JIM BARNES: If the credit so provides, it will be effective. If it doesn't
so provide, the unused amount will sit there until it expires.
BORIS KOZOLCHYK: When is reinstatement used? What do you use it
for? What kind of standby are we alluding to and what is the typical
wording in that type of situation in which there is a reinstatement of the
amount owed or whatever?
ALAN BLOODGOOD: Well, the typical standbys that involve
reinstatement are financial guarantee/financial type standby letters of credit
whereby the issuer undertakes to pay certain sums of money either for
interest, or principal, or purchase price, and commits that if certain events
either occur or do not occur that it will automatically consider the amount
of the letter of credit -- or the amount of the previously paid -- previously

honored drawing-reinstated. And it also provides for those situations
where the cost of commitments of customer's amounts available for
drawing ought to be increased periodically at pre-determined levels and
amounts. And the letter of credit would increase automatically at those
dates for the stated amount.
BORIS KOZOLCHYK: You said that the amounts would be reinstated
when certain events occur. Didn't you intend to say when certain
statements indicating that certain events occurred?
ALAN BLOODGOOD: No. Some of them reinstate if we get
reimbursed. So that's an event. There's no document per se that's
presented outside the letter of credit. It's an event that takes place.
JAMES BYRNE: It is not a non documentary condition, however,
because it is an event within the bank's purview. As part of its
operations, the bank can determine whether the event has occurred or not-much like the presentation of the documents at the windows of the bank
before expiry.
JIM BARNES: Put differently from the standpoint of the beneficiary, the
credit reinstates unless and until the beneficiary is otherwise notified
within, say, ten days after the last payment. And this is most typically
done to cover periodic interest payments where nobody wants to provide a
letter of credit that on day one covers the full principal the next ten years
of interest. That's an unnecessary waste of everybody's credit, if you will.
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Article 11. Expiry
Background: UNCITRAL draft Article 11 (WP 73, p. 16) addresses
circumstances governing expiry of the guaranty letter in situations where
expiry turns on a date, an event, or is not expressly provided for.

Article 11. F2il
(1) Tire validity periodof the guaranty letterexpires:
(a)at the expiry date [, which may be a specified calendardate or the
last day ofafixed periodof time stipulatedin the guarantyletter];
(b) if expiry depends according to the guaranty letteron the occurrence
of an event, when the guarantorreceives confirmation that the event
has occurred by presentation of the document specified for that
purpose in the guaranty letter [or, if no such document is specified, a
statement of the beneficiary or other conclusive evidence of the
occurrence of the event].
(2) If the guaranty letter states neither an expiry date nor an expiry event
or ia statedexpiry event has not yet been established,the validity period
expires [five] years after the establishment of the guaranty letter, unless
the partiesagree on an extension ofthe validity period
Drafters' Consensus: UNCITRAL draft Art. 11(1)(b) is inappropriate
because it contains references to expiry dates triggered by events. Standby
letters of credit are documentary in nature and, so, their expiration would
not be triggered by a non-documentary condition. UNCITRAL draft Art.
11(2) refers to an agreement between the parties regarding an extension of
the credit's validity. In standby letters of credit, such an agreement can
only take the form of an amendment of the credit.
Relevant Colluy.
TOM CAVANAUGH: As a result of the most recent UNCITRAL
Session, article 11(1)(a) is retained in full.
JAMES BYRNE: Were the brackets retained?
TOM CAVANAUGH: The brackets are to be dropped but the language is
to be retained.
JAMES BYRNE: What about article 11(2)?
TOM CAVANAUGH: There was general agreement at the recent
UNCITRAL meeting that the basic proposition in Article 11(2) be kept
and no objections were raised to saying that the period be five years.
BORIS KOZOLCHYK: Excuse me. I'm troubled by the fact that we
have just finished addressing a rule to reinstatement and here we're
accepting an event as the basis for an expiry.
JAMES BYRNE: We didn't say that. We raised the objection. This is
my suggestion. Let's look at 1(a), the validity period of a standby letter
of credit expires at the expiry date, which may be a specified calendar date
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or the last day of a fixed period of time stipulated in the standby.
BORIS KOZOLCHYK: Why do we need all that?
ALAN BLOODGOOD: Why don't we just say letter of credit expires?
JAMES BYRNE: Because we're tracking the UNCITRAL draft language
and our approach has been to try to track that language wherever possible.
BORIS KOZOLCHYK: Okay.
JAMES BYRNE: That brings us to article 11(b). I want to clarify
something with the bankers. The UNCITRAL draft is talking about a
significant degree of use of expiry event clauses in standby letters of
credit. Now, what can you tell us about it?
VINCENT MAULELLA: The major difference I would make is that the
UNCITRAL draft did not specify the presentation of a particular
document. We would require presentation of a document. The credit
expires on the stated expiry date or on our receipt of a document, describe
the document, whichever comes first.
ALAN BLOODGOOD: All our expiry dates or expiry events are
documentary.
ALAN BLOODGOOD: Our standbys are double barreled because they
have an outside expiration date. Whichever occurs first, either the
documented event or the expiration date, determines expiry.
VINCENT MAULELLA. But it's a documented event.
JAMES BYRNE: But that's not what the UNCITRAL draft says. It's
talking about the situation where it's just an event and then you can
present a document.
VINCENT MAULELLA: The difference here with the standby is that, if
it's an event- related expiry, it must be documented.
JAMES BYRNE: Let me ask you this question: Do you know of any
practice in the United States or elsewhere, with respect to standby letters
of credit, where the credit is issued with an expiry which is contingent
only upon an event without, in the credit, calling for documentation?
JIM BARNES: An extrinsic event?
JAMES BYRNE: An extrinsic event.
VINCENT MAULELLA: Not in the United States that I can think of.
JAMES BYRNE: Is it an abhorrent practice?
ALAN BLOODGOOD: Yes.

JIM BARNES: Let me add something. In short, an expiry provision
which is cast in non documentary terms by rule of interpretation is to be
ignored.

VINCENT MAULELLA: If it's not documentary, it's surplus and should
be ignored.
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JIM BARNES: And, therefore, it can't be relied upon. And, therefore, is
not part of the mainstream standby letter of credit practice.
BORIS KOZOLCHYK: This is one of the real selling points for the
standbys. German bankers have told me that they frequently resort to
standbys, as opposed to issuing bank guarantees, to be able to tell their
beneficiaries that under the UCP the expiration of a credit is a necessary
term and, consequently, they cannot leave open-ended standbys or standbys
left to the termination by means of an event rather than the submission of
a document.
VINCENT MAULELLA: I was going to, if we can, bring up the point
on insurance-type standbys with auto-extension clauses where you don't
issue an amendment. The expressional clause used in the credit reads "it is
a condition of this credit that it will be automatically extended without
amendment for one year from the present or any future expiry date hereof."
So, if there's not a document communicating the extension, I don't know
if that's covered.
JIM BARNES: It's not a non documentary condition.
ALAN BLOODGOOD: I have one question about all this. If this is a
letter of credit as we know it, should there be -- unlike the guarantee
practice where sometimes they don't have expiration dates -- a requirement
that all standbys have expiration dates?
BORIS KOZOLCHYK: I think so.
ALAN BLOODGOOD: If it otherwise looks, acts and smells like a
standby, is it then not a standby if it lacks an expiration date? Because its
the beneficiary who gets disadvantaged in that situation. I think it's better
the regulators can say it should have one. But the question is, what are
the consequences with this if it doesn't?
VINCENT MAULELLA: I had trouble with this in the UCC as well.
How can we say it's a year, or it's three years, or five years and it was all
because of a mistake by the issuer failing to fill in the expiry date.
BORIS KOZOLCHYK: I think there are two issues here. One is the
statute of limitations which is not for the expiry date of the letter of credit
but the time in which you can bring in an action for any breaches of
promise, and the other is the inability to enforce a letter of credit as a
letter of credit unless you have an expiry date. The time period is not
necessarily related to it because it may be any period of time within which
an action can be brought. Whereas, if the letter of credit has expired, you
cannot demand honor of the letter of credit.
VINCENT MAULELLA: I would prefer to see a requirement that the
standby letter of credit must state an expiry date, period, rather than
allowing it to be construed.
JAMES BYRNE: Silence on expiry leaves the question as to what it is.
It's harmful to the beneficiary, who didn't make the mistake.
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VINCENT MAULELLA: He didn't read the credit when he got it.
JAMES BYRNE: As between the bank that should have put it in, which
one of them is the one that you would rather see penalized?
JIM BARNES: From the beneficiary standpoint, it's just a cut below
leaving out the word irrevocable.
VINCENT MAULELLA: My point is, if the beneficiary doesn't read it
where do you draw the line?
JAMES BYRNE: The bank's stuck for five years. You won't make that
mistake twice.
VINCENT MAULELLA: Yes but the beneficiary is the one who is
going to rely upon the standby for -JIM BARNES: There are good arguments on both sides.
VINCENT MAULELLA: I just hope this doesn't encourage the banks to
tell issue standbys without expiration dates.
Article 12.

Determination of Rights and Liabilities

Background: UNCITRAL Draft Article 12 indicates that rights and
obligations are to be determined by reference to the provisions of the
Convention, the terms of the undertaking, and rules or usages referred to
therein.
Article 12. Determinationof Rights and Obligations

Subject to the provisions of this Law, the rights and obligations of the
parties are determined by the terms [and conditions] set forth in the
guaranty letter,includingany rules, [general]conditions or usages referred
to therein.
Drafters' Consensus: For standbys, it is vital to interpret the rights and
duties of the parties in the context of international rules and usages as well
as the provisions of the law and the terms and conditions of the credit.
The language of UNCITRAL Draft Article 12 is retained in substance but
strengthened in order to emphasize these points.
Relevant Colloquy:
TOM CAVANAUGH: As a result of the deliberations of the UNCITRAL
Working Group, the Secretariat was requested to add to Article 12, for
consideration at a future session, alternative wording between square
brackets, taking into account views on the relevance and legal value of
international usages not referred to in the guarantee letter. Otherwise the
draft remains as it appears in Working Paper 73 including retention of the
brackets.
JAMES BYRNE: We should include "such as international rules of letter
of credit practice" as an example of what is meant.
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JIM BARNES: That language is open to the objection that it is
surplusage.
JAMES BYRNE: In one sense it may be, but one of the purposes of this
exercise is educational. The principal source of letter of credit law and
practice is the UCP which is what we are referring to. There have been
situations where courts have failed to grasp the significance of the UCP.
Inclusion of the express instance emphasizes that point.
JIM BARNES: I agree.
JAMES BYRNE: The bracketed language of the UNCITRAL Draft "[and
conditions]"should be retained without the brackets since with respect to
standby letters of credit, it is necessary to refer to both terms and
conditions.
BORIS KOZOLCHYK: I'd like to ask Vincent to comment about the
possibility of having to interpret the terms of a standby not merely by
looking at the standby but also by looking at the indenture or any other
agreements. Is there any way in which the bank is involved in
determining the right to draw, that beneficiary's right to draw, the reinstatement situation, or anything else by looking at something other
than the standby itself--in other words, by looking at the indenture of any
other agreement?
ALAN BLOODGOOD: If it's the letter of credit area, we would stay away
from it if there was a possibility that an another area of the same bank
could be acting as the trustee, in its trustee capacity and could be called
upon to make a determination of default. Or it might come to the
attention of the issuing bank from notice from someone else. It's not
really stipulated in the credit that in the event the default has occurred,
which would again trigger a draw.
BORIS KOZOLCHYK: But would the bank in assessing whether or not
there is such an event of default, and whether the beneficiary or the trustee
in this case could draw on the credit because of a so called act of default
has taken place, have to look beyond the letter of credit?
VINCENT MAULELLA: This is true insofar as the bank is acting as an
issuer.
BORIS KOZOLCHYK: Only in its capacity as an issuer?
VINCENT MAULELLA: Right.
BORIS KOZOLCHYK: If its acting as a trustee, then obviously it has to
look at it?
ALAN BLOODGOOD: Yes.
BORIS KOZOLCHYK: That's the answer. So, the answer to the
question is that in its capacity as an issuer or paymaster, the bank does
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not look at anything but the terms of the standby letter of credit. In its
capacity as a trustee, it is representative of fiduciary capacity, it might
have to look at documents other than the letter of credit itself, notably the
indenture or any other document that establishes when it could draw on an
act or event of default.
VINCENT MAULELLA: Yes.
JIM BARNES: We have dropped the words "referred to therein" from the
UNCITRAL text. At the very least, we've destroyed the sense of the rules
being included in the terms and conditions. Do we mean to do so? Or,
should we put the words back in, "referred to therein?"
ALAN BLOODGOOD: Standbys are subject to general usages whether or
not they are referred to therein.
JIM BARNES: Well, then you can't say "including." You make a big
jump here, you know, from what the UNCITRAL text is doing.
VINCENT MAULELLA: Would this reference include U.C.C. Article
5? If you issued a standby credit in favor of a foreign beneficiary, subject
to UCP, and in determining your responsibility something that wasn't
covered by UCP came up, would that allow you or require you to be
guided by Article 5 then?
JAMES BYRNE: I don't think so. It's not a general reflection of usage.
That would be a choice of law question, and presumably this Convention
would preempt it.
JIM BARNES: Why not say "incorporated by reference therein?"
BORIS KOZOLCHYK: No.
JIM BARNES: Or, "incorporated" -- not by reference, just incorporated.
JAMES BYRNE: Gentlemen, Jim is suggesting as a more conciliatory
approach that we just say "incorporated therein." I think we want to omit
the language suggesting that it must be expressly referred to in the credit.
Jim is right. We're making a big jump by the "referred to therein" being
dropped. Some would only envision this as being possible where the
credit was issued expressly subject to UCP. We're saying it's the case for
any standby credit.
VINCENT MAULELLA: But if you were to issue a standby document,
call it a standby credit, and not make it subject to anything, would you
apply UCP then, based on this?
BORIS KOZOLCHYK: Courts would do that. Yes.
VINCENT MAULELLA: And that's what you want?
JAMES BYRNE: Yes.
JIM BARNES: Wouldn't "incorporated" solve this problem?
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JAMES BYRNE: I don't think so, Jim. It won't be understood that way.
"Incorporated" will be taken to mean it must be expressly incorporated.
JIM BARNES: How about "including international rules of letter of
credit practice to which it is subject?"
BORIS KOZOLCHYK: But why does it have to be subject?
JIM BARNES: I don't think you have to be expressly subject to be
subject.
BORIS KOZOLCHYK: I mean if it is subject by operation of the law,
obviously it's okay.
JAMES BYRNE: We will delete the phrase.
Article 13. Liability of Tssuer
Background: UNCITRAL Draft Article 13 (WP 73, p. 17) indicates the
standards by which the conduct of the obligor will be measured: good
faith and reasonable care according to practice. It also considers when, if
ever, the parties may be exempted from these standards.
Article 13. Liability of Guarantor
[The guarantorshall act in goodfaith and exercise reasonable care as
requiredby goodguarantyand creditpractice.] Guarantors[and instructing
parties]may not be exemptedfrom liabilityfor theirfailure to act in good
faith orfor any [grossly negligent conduct] [act or omission done either
with the intent to cause damage or recklessly and with the knowledge that
damage wouldprobably result].
Drafters' Consensus: A number of modifications were made while
keeping the general format and approach. The standards of good faith and
reasonable care required by standard banking practice stated the norm. The
practice by which the applicant waives any requirement that the documents
be examined is also permitted. In addition, the duty of the issuer can only
be exempted with regard to negligent conduct.
Relevant Colloquy:
TOM CAVANAUGH: After deliberation, the Working Group requested
the Secretariat to prepare a revised draft of Article 13, including an
alternative version of a rule on exemptions from liability. It was
suggested that the mainstream view on this question was that the scope of
the documentary examination was limited to ascertaining, with reasonable
care, the conformity of documents with the documentary requirements set
forth in the letter of credit. In addition, the suggestion was made that the
reference to good guarantee and credit practice might be deleted, bearing in
mind that even in the absence of such a reference, the courts would look to
practice in order to measure the sufficiency of the guarantor's conduct.
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BORIS KOZOLCHYK: To whom are we referring? Just the issuer or all
the parties who examine standby letter of credit documents? Why don't we
just say document examiners? We want to say that they shall act in good
faith and exercise reasonable care as required by letter of credit practice in
determining the documents and that their presentations comply strictly
with the terms and conditions of the standby letter of credit.
ALAN BLOODGOOD: Hasn't "strict" been removed from the UCP
revision? Do we need the word strict?
JAMES BYRNE: What do you want to say, Alan? Just "comply?"
ALAN BLOODGOOD: Comply.
VINCENT MAULELLA: There's always been a sense that there's a
higher standard in standbys than in commercials because you define the
documents in such a way that you detail the data content of the
documents.
BORIS KOZOLCHYK The documents must all say precisely what the
credit says? It's got to be exactly that. Right?
VINCENT MAULELLA: Yes.
BORIS KOZOLCHYK: I have no problems with that.
JAMES BYRNE: Shall we track the UCP language "as required by
international standard banking practice?"
BORIS KOZOLCHYK: That brings in the notion that Vincent brought
up which I think is quite sound, which is generally in standbys the banks
are required to look more carefully, more strictly, particularly because -JAMES BYRNE: So should we use the word strict?
BORIS KOZOLCHYK: I wouldn't, because that is the practice that
applies for standbys.
JIM BARNES: Can I ask a question about who is to examine?
VINCENT MAULELLA: Are we talking about the individual or the -JIM BARNES: I'm looking at UCP 500 Draft Article 13 which (a) starts
"banks must examine." Then, (b) says the issuing bank and the
confirming bank--that was a change--and a reasonable time. This is more
a commercial matter than a standby but is the idea here that negotiating
banks are to examine with care? Is there a non-disclaimable duty? I'm
just talking about the negotiating bank. They have the same duty as an
issuer to the presenter?
BORIS KOZOLCHYK: I am not sure that this question has ever been
thought through.
JIM BARNES: That's what I said. I mean, this is really more of a UCP
matter but that's the way I read it in the UCP now, I mean --
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BORIS KOZOLCHYK: I would just start out by saying, the banks must
examine as they say -ALAN BLOODGOOD: I don't know if you want to use "banks."
BORIS KOZOLCHYK: The issuing bank. Let's say the issuing bank.
ALAN BLOODGOOD: Not "bank" but the issuer because you have
allowed non-bank issuers JAMES BYRNE: Let's simply state the rule without specifying the
parties.
JIM BARNES: I have two thoughts. First of all, we are talking about
requiring examiners of credit documents not to make a mistake in
determining the compliance issue. And they owe that duty to both the
beneficiary or the presenter and also to their customer. Okay? And that at
least as to their customer, they can't go to the customer and say, I don't
want to examine, rm not examining certain documents under certain
circumstances. It's not a question of examining them poorly. I don't
want to examine them at all. Or I want to be relieved entirely from this
duty. Because the next sentence is not about disclaiming the obligation to
examine at all. It's about the difference between doing a sloppy and a
really sloppy job of examination. And I continue to believe that an issuer
ought to be able to agree with his own customer that he will not examine
documents at all or that he will not examine documents unless the
customer pays him a different, or a higher or a better fee. Or that no
matter how sloppy a job he's done in examining the documents, if his
payment berlefitted his customer to the extent of that benefit, under
principles of unjust enrichment, he ought to be entitled to reimbursement.
And I think all those notions have to be introduced here. BORIS KOZOLCHYK: There's no reason not to do that. Why don't you
start out the Article by introducing those notions. Particularly, the fact
that the parties may agree that certain documents are not going to be
examined, or they're going to be examined in a fashion - because this is a
legitimate part of the everyday standby practice. If you're going to be
getting ten minutes in which to pay, how could you say that he's got to
examine all these documents, which he doesn't have time to read in ten
hours -

JIM BARNES: Or you get 900 and some odd pages worth.
BORIS KOZOLCHYK: Yes. So, I don't see anything wrong by starting
out saying that the parties are subject to the agreement by the applicant
and the issuer concerning the scope of the examination and the manner in
which the examination will be carried out. And then you go from there.
VINCENT MAULELLA: I think I have a problem with that. First, it's
not that common in standbys for the banks to agree in their
reimbursement agreement with the applicant to not be responsible for the
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examination of documents. It's an exceptional item for a specific kind of
standby where timeliness is such a factor, that they're more concerned with
you making the payment and moving the funds than they are with the
compliance of the documents. And that is done with the agreement of the
beneficiaries and the banks and the applicants. All three parties seem to
agree to that standard in order to accomplish the movement of funds or the
transfer of value from one party to the other. But it's not the norm.
BORIS KOZOLCHYK: Parenthetically, I agree with you. I think that's
the case from what I heard as well but others have indicated differently.
VINCENT MAULELLA: In commercial, a bank might agree under
certain circumstances with a certain applicant, in very defined transactions,
that their reimbursement by the applicant will definitely be by a lessei
standard and the bank will not be held accountable for having paid the
beneficiary not being evidenced in the documents. And if those things
come to pass, the applicant will not raise the defense against the bank,
kind of thing, for it. Again, those are not common events, and, you
know, they're done by separate side agreement in the reimbursement
agreement.
JIM BARNES: For my purposes, it really does not make any difference
whether or not it's common as long as it's not aberrational.
ALAN BLOODGOOD: What Jim is saying is that the way it's currently
structured might preclude the banks from entering any type of those
agreements. And what Jim says is that we should word it that we have
the freedom to contract these things between us and our customers.
VINCENT MAULELLA: But if you do, do you have to tell the
beneficiary?
ALAN BLOODGOOD: No.
VINCENT MATLELLA: Then, you're talking about a reimbursement
agreement and not about a standby letter of credit.
JIM BARNES: The duties owed to the beneficiary and the customer are a
little different; the circumstances are a little different; and the legal
relationships really are not parallel. I don't think a bank really owes the
beneficiary a duty to exercise reasonable care. He simply owes him the
duty to pay if the documents comply, which is basically a contractual duty
and doesn't depend upon how you get there, or whether or not you were
negligent, or not so negligent in doing that. I mean, it's a contract matter
not a negligence matter.
VINCENT MAULELLA: I'm just afraid you can make a giant leap from
this to say, then I'll pay if the applicant says pay. And you soften the
obligation of the bank somehow.
JIM BARNES: No. Because the bank has an obligation to honor its
credit. That's a contractual obligation. You don't have to try hard, use
reasonable care, that doesn't cut it; all right? You either perform that
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contractual undertaking or you don't and you live or die on that. Not on
whether or not you tried hard. Okay? Picture in the commercial context,
a bank that pays on documents that have discrepancies. Okay? Bank
sends the documents on to the customer. The beneficiary thinks his
documents are perfect. But, they're not. Bank missed the discrepancies.
The customer looks at them and says, "these documents are not perfect.
I'm rejecting the documents." And the beneficiary says then to the bank,
"well, you owe me a duty to get it right." Of course, the bank will say,
"no, I only owed you a duty to pay." You're not able- to take any
advantage, if you will, from the fact that I didn't catch some discrepancies.
I don't think that even in that context the bank owed any duty other than
to do what it said it would do in the letter of credit. And most banks do
not say in their letter of credit that they will examine your documents
with care. They just say we will pay for documents complying.
BORIS KOZOLCHYK: I disagree with your analysis. I think that there
is a contractual duty but I think there is also the negligence or the
diligence duty. If the bank misses a discrepancy, and it was a curable
discrepancy, and if the bank, by timely calling of the attention of the
beneficiary, could have cured the discrepancy within that period of time,
the beneficiary has a course of action. Crocker Commercial Services v.

Countryside Bank, 538 F. Supp. 1360 (N.D. I. 1981) has already said it
-- you have a duty of diligence to allow the beneficiary to cure, this is
timely cure, within the period of the letter of credit with presentation of
those,documents. And that is not a contractual duty.
JIM BARNES: In the context of dishonor. I'm talking about honor.
You honor documents but you don't catch discrepancies, so of course you
don't disclose them.
BORIS KOZOLCHYK: In the context of dishonor -- that's what im
talking about. I wasn't talking about an honor because the one who
complains about honor usually is a customer.
JIM BARNES: I understand.
VINCENT MAULELLA: So, he's trying to say -BORIS KOZOLCHYK: It's not the beneficiary. The duty doesn't flow to
the beneficiary at that point, it would flow to, in the case of honor,
mostly to the customer, not to the beneficiary. In the case of dishonor,
the duty flows to the beneficiary.
JIM BARNES: It can flow both ways.
JIM BARNES: If you say that in addition to my contractual
undertakings, plus taking the act in good faith and discharging my
contractual undertakings. If you say on top of that I have a reasonable
care standard to discharge, then that seems to be a duty which could be
breached, even though the bank honors the credit.
VINCENT MAULELLA: Is your intention here, Jim, to set a bifurcated
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standard in the rule? Is that what you're trying to do? To say the bank
has a lesserJIM BARNES: It's not lesser, they're just different.
VINCENT MAULELLA: They're different.
JIM BARNES: They're just different. The deal with the beneficiary you
set out in the terms of the credit and the rules. And the deal with the
customer you set out in the reimbursement agreement.
VINCENT MAULELLA: Okay. And we're not -- we're not writing for
the reimbursement agreement?
BORIS KOZOLCHYK: In some countries, we are only talking about
contractual type of duties in that there is no duty of reasonable care. In
that situation, it might appear that what we're trying to do is to undo their
entire law of negligence which is much broader than ours. They could not
live with these standby rules if it appears that the bank does not have a
duty to act in ordinary or reasonable care with respect to the parties
involved in the transaction.
JIM BARNES: Both to the customers and the beneficiary?
BORIS KOZOLCHYK: Both.
JAMES BYRNE: I'm going to try to articulate what I think is a
proposal. There may be a way to cut through this as long as there is no
substantive difficulty. I don't know if you do. I don't have one. The
difficulty Jim is raising is with the imputation of a duty of reasonable care
running to the beneficiary. Which, from his point of view, is going to
wind the bank up in front of a jury. And is something which on a
contractual basis, it is going to be difficult to contract out of.
JIM BARNES: There will be a Count Two in negligence for everything.
BORIS KOZOLCHYK: That's usually what happens nowadays anyway.
Both contractual failure to live up to the terms of the credit, extra
contractual or reasonable care, that's usually the way I see those
complaints all the time.
JIM BARNES: I don't know how they fare all the time though.
JAMES BYRNE: They don't fare well.
BORIS KOZOLCHYK: Yes.
JAMES BYRNE: The negligence count is knocked out. A Court of
Appeals decision in New York just recently knocked them out
BORIS KOZOLCHYK: But you see Texas courts keep it in all the time;
that's right.
JAMES BYRNE: Okay. What does that do to you, Jim? Well, let me
drop back a step, Boris. Would you agree that if the parties agree that
there would be no examination of documents, that notwithstanding the
duty of reasonable care--
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BORIS KOZOLCHYK: There's nothing to examine.
JAMES BYRNE: Now, how about looking at it that way, Jim?
JIM BARNES: You want to get something like that in there, vis-a-vis
the customer.
BORIS KOZOLCHYK: That was the way I was suggesting to get it
started. Subject to an agreement with a customer, that relieves the bank
of any liability because there is no examination of documents or whatever.
JIM BARNES: I would like to negate the idea that there is created a
negligence cause of action as between the issuer and the beneficiary, by
saying, in effect, if you honor or dishonor in conformity with banking
standards -- in other words, if you satisfy your letter of credit liability, you
have met the reasonable care standard.
BORIS KOZOLCHYK: Are you thinking customer right now?
ALAN BLOODGOOD: Beneficiary. To honor, regardless of what
happens, you've exercised and you take the risk.
JAMES BYRNE: But Jim is thinking dishonor.
JIM BARNES: Either one.
JAMES BYRNE: What action would the beneficiary have if you've
honored?
JIM BARNES: If you honored documents that were discrepant and didn't
tell the beneficiary that there were discrepancies and that somehow or
another causes a problem.
VINCENT MAULELLA: Or could it have a problem formed further on if
he presents those documents under a credit you've issued for a different
applicant, and you claim discrepancies that you hadn't raised before for the
same basic document, are you precluded from claiming it on other ones?
JAMES BYRNE: All right. What else, Jim?
JIM BARNES: Then, separately I'd like to be able to disclaim the duty to
examine, in whole or in part, vis-a-vis the customer.
VINCENT MAULELLA: That's fine.
JIM BARNES: Matter of agreement.
BORIS KOZOLCHYK: That's fine. I have no problem.
JIM BARNES: Leaving, of course, the norm that if you don't disclaim
you have it, and to the extent that you haven't disclaimed it, you have a
reasonable care duty you owe your customer.
BORIS KOZOLCHYK: That's right.
JIM BARNES: I need Boris' help on the last thing, too. Which is, I
want an unjust enrichment overlay on this.
BORIS KOZOLCHYK: That's not incompatible with the civil law.
JAMES BYRNE: But the word -- the term, unjust enrichment, would it
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be widely understood?
JIM BARNES: But there's no provision in here for unjust enrichment is
there?
BORIS KOZOLCHYK: In these rules? No.
JAMES BYRNE: We could put one in if the concept was understood
internationally.
JIM BARNES: Well, you could do this mechanically in one of two
ways. You could say "subject to the unjust enrichment provision of
Article blank--"
BORIS KOZOLCHYK: Which we don't have.
JIM BARNES: And kind of let it float.
BORIS KOZOLCHYK: Which we don't.
JIM BARNES: Or you could try to plug it in here.
JAMES BYRNE: Plug it in here. We can't create a new Article.
BORIS KOZOLCHYK: No, no. I agree. We should plug it in here.
Article 14. Demand for Payment
Background: UNCITRAL Draft Article 14 (WP 73, p. 17) specifically
treats "demand for payment."
Article 14. Demandfor Paynent
Any demandforpayment underthe guarantyletter shall be made in aform
referredto in paragraph(1) of article 7 and in conformity with the terms of
the guarantyletter. In particular,the demandshall be made, and received
by the guarantor,within the time of effectiveness of the guaranty letter
and shall be accompanied by any statement or document required by the
guarantyletter [or this Law]. [If no statement or document is required,the
beneficiary,when demandingpayment, is deemed to impliedly certify that
payment is due.]
Drafters' Consensus: The demand for payment, if it is a separate
document, is to be treated no differently than any other documentary
requirement and, so, does not justify any special treatment under standby
practice.
Relevant Colloauy:
JAMES BYRNE: UNCITRAL Document 361, Article 14. Tom, can
you tell us what happened?
TOM CAVANAUGH: As regards to the words "demand for payment" in
the first sentence, a concern was expressed that the draft article might
insufficiently reflect the practice of standby letters of credit. The
UNCITRAL Working Group was agreed that the provision should be
redrafted so as to encompass all possible forms in which payment might
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be requested from the guarantor. As regards to the words "and received by
the guarantor" in the second sentence, it was stated that the current
wording might not clearly accommodate situations where payment was
claimed not directly from the guarantor or a confirming bank, but from
another bank which could either be a bank specifically designated in the
text of the standby letter of credit as an agent of the guarantor or any other
bank in the rare case where a standby letter of credit was issued in a freely
negotiable form.
JAMES BYRNE: I think the only outstanding question is the bracketed
language "[if no statement or document is required the beneficiary when
demanding payment is deemed to impliedly certify that payment is due]."
My understanding based on the comments is that it is a way of
introducing a warranty. I have no problem with it. It has no impact on
standby practice that I can see and I think we should ignore it.
ALAN BLOODGOOD: It's not specifically declaring a default, just
saying it's due.
JAMES BYRNE: Yes.
JIM BARNES: And it doesn't relieve the requirement that a demand be
presented, does it?
JAMES BYRNE: No. There is a question here as to non-documentary
provisions. Did you address that, Tom? We raised that point somewhere.
TOM CAVANAUGH: It's in comment 16 of UNCITRAL 361. It reads:
"As regards the words 'any statement or document required by the
guarantee letter [or this law]', a concern was expressed that the current
provision might be misinterpreted as recognizing demand for payment
accompanied by non-documentary statements."
JAMES BYRNE: And the answer was what?
TOM CAVANAUGH: The Working Group recalled that at the 16th
session it had decided that the provisions in the Uniform Law should focus
on instruments containing only documentary conditions.
Article 15. Notice of Demand
Backgron: UNCITRAL Draft Article 15 (WP 73, p. 18) requires the
guarantor to give notice to the principal promptly upon receipt of a
demand.
Article 15. Notice 12f Demand
Without prejudice to the provisions of articles16 and 17, the guarantor
shall promptly upon receipt of the demand give notice thereof to the
principal or, where applicable, its instructing party, unless otherwise
agreedbetween the guarantorandthe principal.]
Drafters' Consensus: Such a practice is contrary to standby practice and
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would undermine the essential character and reputation of the instrument
for impartiality.
Relevant Colloquy:
JAMES BYRNE: Article 15, Point One: The provisions envisioned in
proposed Article 15 are totally inconsistent with standby letter of credit
practice and, therefore, were Article 15 to be adopted with respect to
independent guarantees, an exception would need to be made with respect
to standby letters of credit for the reasons set forth in the report 9/361.
Should notice be required as a result of considerations between the
beneficiary and the applicant, there is available in standby letter of practice
a documentary method by which this can be achieved in a manner fair to
all parties by means of an express provision in the letter of credit requiring
a documentary method of giving such notification by the beneficiary.
JIM BARNES: What's our format for rejection.
JAMES BYRNE: Just put "not acceptable for standby practice."
JIM BARNES: We all agree.
Article 16. Examination of Demand
Background: UNCITRAL Draft Article 16 (WP 73, p. 19) proposes a
variety of options by which the examination of documents will occur and
the time frame within which it must occur.
Article 16. Examination of Demand
(1) VariantA: In examining the demand and any requiredstatement or
document accompanying it, the guarantorshall comply with the
standardof reasonablecareprevailing in internationalguaranty and
stand-by letter of credit practice to ascertain theirfacial conformity
with the terms of the guaranty letter, which are to be construed
strictly.
Variant B: The demand and any requiredstatement or document
accompanying it shall be examined by the guarantor with the
professional diligence of a knowledgeable, prudent guarantor to
ascertainwhether they appearon theirface to conform with the terms
of the guaranty letter and to be consistent with one another.
(2) Unless otherwise agreedby the parties,the guarantorshall have
VariantX: reasonabletime
Variant Y: [fourl businessdays
Variant Z: reasonabletime, but not more than [seven] business days
in which to examine the demandand to decide whether or not to pay.
Drafters' Consensus: The rule should track that of the UCP.
Relevant Colloquy:
JAMES BYRNE: We tracked Variant A in our draft.
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TOM CAVANAUGH: As to 16(2), Variant Z was chosen by the
Working Group but we are tracking Variant X.
JAMES BYRNE: It was also decided by the Working Group that with
regard to guarantee letters, there was no UCP Article 16 duty to give
notice of dishonor. Let's start with 16(1). We tracked Variant A. We
really need to track the UCP, I think. Would you all agree?
BORIS KOZOLCHYK: I agree.
JAMES BYRNE: So, we need to say "the examination of documents
shall be conducted in accordance with international standard banking
practice."

JAMES BYRNE: Okay, international standard banking practice.
JAMES BYRNE: What about the time frame?
BORIS KOZOLCHYK: What did we want to say? Not to exceed seven
days?
JAMES BYRNE: What does the UNCITRAL Draft say, Tom?
TOM CAVANAUGH: Reasonable time, but not more than seven
business days in which to examine the demand and to decide whether or
not to pay.
JAMES BYRNE: All right, this is what you need to say: "The issuer,
confirmer, shall have a reasonable time, but not more than [seven]
business days."
VINCENT MAULELLA: Business or banking?
JAMES BYRNE: They said business days.
ALAN BLOODGOOD: UCP says banking. Well, actually on the UCP
we got eight days, and outside that-VINCENT MAULELLA: That's after receipt.
ALAN BLOODGOOD: Yes. It's not more than seven business days,
following the day of receipt. Jim, you want to go that far? Not more
than seven business days following the day of receipt, for consistency the
way UCP 500 is drafted?
JAMES BYRNE: It's just that UNCITRAL doesn't do it in the text.
We're tracking their text.
JAMES BYRNE: Yes. Do we want -- the first question is, do we want
to say more?
ALAN BLOODGOOD: Just one quick question. Does the beneficiary
have a right to know what you're doing with the documents? I mean,
while it's not the same consideration as you have with negotiable
documents --
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VINCENT MAULELLA: That doesn't say notice is given to the
beneficiary ofJAMES BYRNE: You're asking, is the requirement that you return the
documents or say you're holding them on -ALAN BLOODGOOD: Tell them what you're doing with them.
JAMES BYRNE: I think there is but, Alan, I think it would be
understood under general principles of conversion law. The question is
whether here we want to go into that.
Article 17. Payment or Rejection of Demand
Background: UNCITRAL Draft Article 17 (WP 73, p. 20) lists the
situations in which there are exceptions to the requirement to honor
including the basis for extraordinary relief. It provides for a deferral of
payment if the principal asserts that the demand is improper and requires
notice of dishonor including the reasons "where appropriate" and provides
for preclusion in the event of a failure to give notice.
Article 17. Payment or Rejection of Demand
(1) The guarantorshall make payment as demanded by the beneficiary,
unless:
(a) the guarantyletter is non-existent, invalid or unenforceable or
(b) the demanddoes not meet the requirementsreferredto in article14
[;or
Variant A: (c) the demand is [manifestly] [clearly and obviously]
improperaccordingto article19].
(2) VariantB: The guarantormay make payment despite an assertion by
the principalthatthe demand is improperaccordingto article19, provided
that the guarantoracts in goodfaith. However, if]
[If] the principalasserts that the demand is improperaccording to article
19 and the guarantordecides not to reject the demand,the guarantorshall
promptly inform the principalabout its decision [and, if so requested by
the principal,defer paymentfor [three]business days].
(3) Ifthe guarantordecides to reject the demandon any groundreferredto
in paragraph(1)(a) and (b) of this article, it shall promptly give notice
thereof,indicating,where appropriate,the reasonsfor the decision, to the
beneficiary by teletransmission or, if that is not possible, by other
expeditious means.
[(4) If the guarantorfails to comply with the provisions of article16 or
paragraph(3) of this article,it shall be precludedfrom claiming that the
demand is not in conformity with the terms of the guaranty letter.]
Drafters' Consensus: The exceptions to dishonor are listed as well as the
principle that the issuer can honor in good faith despite an assertion that
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the demand is improper. A deferral upon claims of an improper demand is
incompatible with standby practice and the rules for notice and preclusion
should reflect letter of credit practice.
Relevant Colloquy:
JAMES BYRNE: We're saying you may make it a payment despite an
assertion by the applicant that the demand is improper according to Article
19 provided the issuer BORIS KOZOLCHYK: This is, you know, the extend or pay rule.
JAMES BYRNE: Right. More than that actually. There was a whole
discussion about whether you could act in bad faith if you had irrebuttable
proof of manifest fraud.
Article 18. Request for Extension or Payment
Background: UNCITRAL Article 18 (WP 73, p. 21) provides for the
informal but recognized guaranty practice whereby the beneficiary requests
the guarantor to extend the guarantee or to pay.
Article 18. Request for Extension or Payment
If the beneficiary [demands in the alternativepayment or] [combines a
dentandfor payment with a requestforl an extension of the validityperiod
of the guaranty letter, the guarantorshall comply with the following
rules, unless otherwise agreedby theparties:
(a)77e guarantorshall give prompt notice of the alternativedemand
for extension or payment to the principal[directly or through an
instructingparty];
(b) The guarantormay not extend the validity period without the
consent of the principal;however, even if the principal consents to
the extension, the guarantoris not obliged to extend the validity
period, unless so requiredby an agreementwith the principal;
(c) The guarantorshall examine the demandforpayment in accordance
with article 16 and decide whether to pay or to reject that demand; if
the guarantordecides not to reject the demand, it [shall][may] defer
payment until [ten] business days have elapsed after [giving notice to
the principal][receiving the alternativedemandfrom the beneficiary]
and then make payment, unless the guarantorextends the validity
period
Drafters' Consensus: The extend or pay practice, as such, has no
application to standbys. Requests for extension are to be treated as a
request for an amendment and as presentations.
Relant Colloquy
BORIS KOZOLCHYK: This practice is inapplicable. It's inconsistent
with the standby practice.
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ALAN BLOODGOOD: Especially on a simple demand -- they give you a
simple demand. Of course, in lieu of honoring our simple demand,
extend. Right? There is a way of accommodating this practice to
standbys in a documentary fashion. For example, the Saudi guarantees
can be done as standbys but youVINCENT MAULELLA: But there's a requirement in the credit, if you
don't extend it, I think, within a certain number of days you have to pay.
Right.
JIM BARNES: Yes.
VINCENT MAULELLA: Is that the way yours work, Alan?
ALAN BLOODGOOD: Well, the way we work is even though the
beneficiary gives us a "pay or extend" demand, we require that the

conditions to the credit be Met. We will go to our customer to ask if they
want to extend, but we immediately go back to the presenter of the pay or
extend and tell them whether their demand complies with the guarantee or
standby provision. That way, we can pay if the customer doesn't agree to
the extension. We treat it as a request and also as a presentation. So, that
we make sure we go back to them quickly if their presentation doesn't
comply, just as in the event the customer or we ourselves are not willing
to extend.

BORIS KOZOLCHYK: My point is that the guarantor cannot have it
both ways. If the standard for the examination of these bank guarantees is
strict or super-strict, which UNCITRAL says it is, a draft or demand that
does not say "pay," but says "extend or pay" -- I'm not saying that the
draft itself would say, but some -ALAN BLOODGOOD: Yes, yes.
BORIS KOZOLCHYK: -- are in compliance with credits which say it
will be payable on or before a certain date. So, when the beneficiary
presents that type of a statement, it violates strict compliance. Unless the
credit allows you to do that, then you cannot.
ALAN BLOODGOOD: I would say the -- the beneficiary can make a
presentation complying with the letter of credit and at the same time, say
"here's my complying claim. If you're willing to extend, I will withdraw
my demand." I would rationalize it that way.
VINCENT MAULELLA: But he must give you the drawing statement.
ALAN BLOODGOOD: He must give the complying draw.
BORIS KOZOLCHYK: The complying draw.
VINCENT MAULELLA: Or the credit would allow for an extend or pay
claim.
BORIS KOZOLCHYK: Okay, then, let's have that rule. I would propose
that we have a rule on extend or pay that says the following: "If the
beneficiary combines the demand for payment with a request for an
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extension of the validity period of the credit, the issuer or confirmer shall
comply with the following rules, unless otherwise agreed by the parties.
It shall give prompt notice of the alternative demand for the extension or
payment to the applicant or through its correspondent. The issuer or
confirmer may not extend the validity period without the consent of the
applicant. However, even if the applicant consents to the extension, the
issuer or confirmer is not obliged to extend the validity period unless so
required by an agreement with the applicant."
ALAN BLOODGOOD: In our practice on guarantees in the pay or
extend, we do two things. We go to the client and we examine the claim.
If we don't have a good claim, we go back to the presenter and say "we've
contacted our client, however, your claim is deficient in this respect."
Article 19. Improper Demand
Background: UNCITRAL Article 19 (WP 73, pp. 22-23) offers a variety
of variants which attempt to detail the meaning and implications of an
improper demand.
Article 19. npWroper Demand
VariantA: A demandforpayment is improperif.
(a) any certification by the beneficiary or any required document
accompanying the demand is [untrue][essentially incorrect]orforged;
or

(b) the demandfalls clearly outside the purposefor which the guaranty
letter was given or otherwise lacks any plausible basis.
VariantB: (1) [Same as VariantAl
(2) A demandhas no plausiblebasis,for example, where:
(a) in the case of a guaranty letter that [supports] [backs up] the
financial obligation of a thirdparty, the principal amount is not
due;
(b) in the case ofa tenderguaranty letter,
(i) the contracthas not yet been awarded; or
(ii) the contracthas been awardedto a tenderer other thanthe
principal;or
(iii) the contract has been awarded to the principaland the
principalhas [accepted][signed] the contract andsecured any
requiredperformanceguarantyletter;
(c) in the case of a repaymentguaranty letter, no advance payment
hasbeen made;
(d)in the case ofa performanceguaranty letter,
(i) a competent court or arbitrationtribunalhas determined[in
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a final decision] that the obligationsof the principaltowards
the beneficiary, the performance of which the guaranty letter
was intended to secure, do not exist or are unenforceableon the
groundthat the underlying transaction[between the principal
and the beneficiary is non-existent, violates public policy or is
otherwise invalid;
(ii) the principalhas completely [to the satisfaction of the
beneficiary]fulfilledits obligationsthe performance of which
the guarantyletter was intendedto secure;
(iii) the beneficiary hasprevented the principalfromfilfilling
its obligations,the performance of which the guaranty letter
was intended to secure, by a [willful] [serious] breach of its
own [fundamental]obligationsof th, underlying transaction;
[(iv) the amount demanded is [grossly disproportionateto] [at
leastfive times higher than] the damage suffered due to the
failure of the principalto fulfill its obligations;]
(e) in the case of a counter-guarantyletter, the beneficiary of the
counter-guaranty letter has paid [or intends to pay] to its
beneficiary under its guaranty letter, the reimbursementfor which
constitutes the purpose of the counter-guaranty letter, upon a
demandthat is [evidently] affected by one of the infirmitiesreferred
to in paragraph(1)of article17, providedthat the beneficiaryof the
counter-guarantyletter.
VariantX: actedin collusionwith its beneficiary.
Variant Y: [acted in badfaith] [failedto exercise professional
care].
VariantZ: is by virtue of the counter-guarantyletter or any
reimbursement agreement with the counter-guarantoror by
virtue of law [entitled] [under a duty] to reject the demand
because of such infirmity].
Variant C. (1)A demandfor payment is improperif making it constitutes
fraudoran abuse of rights.
(2) The making of a demandconstitutesfraudwhere:
(i)the beneficiary[has no beliefthat the amount demanded
is due] Iknows or cannot be unaware of the fact that the
amount demanded is not due] on the basis assertedin the
demand and any supportingstatements and documents; or
(ii) any supporting statement or document is [untrue]
[essentiallyincorrect];or
(iii)any supportingdocument isforged.
(3) The making of a demand constitutes an abuse if:
VariantX: he beneficiaryexercises its rightfor apurpose
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otherthan thatfor which the guaranty letter was given.
Variant Y: the contingency against the consequences of
which the guaranty letter was designed to indemnify the
beneficiary has undoubtedly not materialisedor has clearly
been brought about by a fundamental breach of the
underlying transaction willfully committed by the
beneficiary.
VariantD: The guarantor[may] [shall]reject a demand as improperif,
having due regard to the independent [and essentially documentary]
characterof its undertaking, the guarantorconcludes that the demand is
made in badfaith orfraudulently, includingfraud orforgeryrelating to the
documents orfraud in the underlying transaction,or that the making of the
demand constitutesan abuse of rightsby the beneficiary,providedthat the
facts constituting the basis of that conclusion are clearly and convincingly
establishedwithout investigationby the guarantor.
Drafters' Consensus: The text of UNCITRAL Variant C was used as a
basis for the standby rule and modified to reflect standby decisionar law
under which a demand is improper if there are serious defects in the
presentation or the underlying transaction so serious as to justify
overlooking the independence of the two transactions.
Relevant Colloquy:
TOM CAVANAUGH: At its most recent session, the UNCITRAL
Working Group expressed its preference for VariantD. Their reasons were
.thatVariants A through C contain definitions of the improper demand but
Variant D, rather than setting forth a definition of that term, gave a
general guideline.
JIM BARNES: I would propose that we not follow this format for
Variant D, but we follow our original format wherein we would say a
demand is improper if....
JAMES BYRNE: All right.

JIM BARNES: This is not a matter of a particular perspective. It's either
improper or it's not.
BORIS KOZOLCHYK: That's right.
BORIS KOZOLCHYK: I don't understand the significance of the phrase
in the UNCITRAL Draft about having "due regard to the independent
character of its undertaking." What does that add?
JANES BYRNE: We're just tracking UNCITRAL, Boris.
BORIS KOZOLCHYK: What does it say to you as a judge to have "due
regard to the independent character?"
JIM BARNES: I think it means, don't be in too much of a hurry to
abandon the facial inquiry in order to make an inquiry into the underlying
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facts. I think that - it's a rather lame notion-BORIS KOZOLCHYK: See, it's just really not clear, frankly, the way
it's written whether the party that is having due regard for the independent
character of the undertaking is the party making the demand, which is not
obviously what we want to say, or if it is paymaster that is to do so.
JIM BARNES: Okay. I must say, this - it makes a little better sense if
you read it-- Variant D actually starts, "the guarantor [may] [shall] reject a
demand that is improper if, having due regard to the independent...
character of its undertaking the guarantor concludes," okay?
BORIS KOZOLCHYK: Yes, it's the guarantor, obviously. That's what
they had in mind.
Article 20. Set-Of
Background: UNCITRAL Draft Article 20 provides various options for
set-off ranging from a highly limited right (Variant C) to options which
permit set-off to varying degrees except where the claim is assigned by the
principal.
Article 20. Set-o
Variant A: Unless otherwise [expressly] agreed by the parties, the
guarantormay not avail itself of a set-off with any claim against the
demandforpayment under the guaranty letter.
Variant B: Unless otherwise agreed by the parties and subject to the
provisions of the law of insolvency, the guarantormay discharge its
payment obligation under the guaranty letter by means of a set-off with
any claim not assignedto it by the principal,provided that the claim of
the guarantoris [liquidatedand]certainor undisputed
Variant C: Unless otherwise expressly agreedby the parties,the guarantor
is precludedfrom discharging its payment obligationunder the guaranty
letter by means of a set-off with any claim, except where:
(a)the beneficiary is insolvent; or
(b) the guaranty letter is designed to secure the fulfillment of a
financialor payment obligationof the principalor the guarantorand
that obligation could have been dischargedby means of a set-off with
the claim of the guarantor.
Drafters' Consensus: The principles expressed in UNCITRAL Draft
Variant B were acceptable if they were extended to the confirmer or other
paying bank.
Relevant Colloquy:
JIM BARNES: The UNCITRAL Working Group chose B. I suggest we
work with B as well.
JAMES BYRNE: I agree. Is there anything unique to standbys that we
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even need to talk about? I don't think so.
JIM BARNES: You mean just say, "We accept Variant B?"
JAMES BYRNE: Yes.
JIM BARNES: You may want to note that set-off rights are extended to
the confirmer. What about a negotiator?
JAMES BYRNE: What about-- a bank nominated to pay? Why couldn't
it exercise set-off?
BORIS KOZOLCHYK: A bank nominated to pay, to exercise to set-off?
VINCENT MAULELLA: Wouldn't it just be the party who's going to
get reimbursed from the applicant?
JIM BARNES: Depends on your theory of the basis on which payors
pay.
JAMES BYRNE: Well, I think -- because I think we did it above, that's
why I'm saying it. We said a nominated bank could exercise set-off. I'm
sure we did above.
JIM BARNES: No, it says issuer/confirmer.
ALAN BLOODGOOD: I think on the assignment we said the party who
-- agreed to or authorized the assignment--

JAMES BYRNE: Could exercise set-off. So, a nominated bank which
has done it, could exercise set-off. So, we either have to change it up
there, or change it down here. But I don't see why not.
BORIS KOZOLCHYK: As long as the beneficiary gets credited by the
applicant by that set-up there is no problem. I have a little bit of a
problem with extending set off rights to a negotiating bank.
JAMES BYRNE: I do, too.
BORIS KOZOLCHYK: You see if they're setting it off, they're the
owners of the document. And that's not the case. Theoretically, if they
set-off that claim against their own indebtedness of the beneficiary to
them, they are the owners of the document
JAMES BYRNE: Not necessarily.
BORIS KOZOLCHYK: The negotiating bank -- they wouldn't even have
to pass on the documents to anybody else, they own them. Once they've
set it off, they own them.
JAMES BYRNE: Would they, Boris, because it's as if the documents had
been given to the applicant and the money given to the beneficiary, except
that it's set-off against the beneficiary. There would be no money to give
to the beneficiary, unless the document -BORIS KOZOLCHYK: I understand, but they could stay with the
certificate of default, they could stay with whatever, because it is their
liability, it's the liability of the beneficiary to the negotiating bank.
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JAMES BYRNE: Yes.
BORIS KOZOLCHYK: So, what is canceled is their debt.
JAMES BYRNE: You would have allowed an in rem action against the
money in the hands of the negotiating bank or the paying bank, whidh is
nominated - not an issuer or confirmer -- by the bank.
BORIS KOZOLCHYK: Exactly, by the issuing bank.
JAMES BYRNE: No, no, by the -- the paying bank has its lawyers bring
an in rem action, freezing the money in its own hands before it gets to the
-- before it actually pays it. Inthat case, the documents go to the
applicant and the money is frozen and, assuming a court action goes to its
logical conclusion, the money goes to the nominated bank. I don't see
any difference between that and exercising the self-help right to set-off.
ALAN BLOODGOOD: Issuer or other person?
BORIS KOZOLCHYK: In order to have that in rem action, you would
have to have a claim by the bank that is trying to exercise a set-off, that
those monies belong to the beneficiary.
JAMES BYRNE: Right. And having -BORIS KOZOLCHYK: Excuse me. But those monies do not truly
belong to the beneficiary until the issuing or the confirming bank
ultimately are willing to reimburse the negotiating bank or the paying
bank for that payment.
JAMES BYRNE: Why wouldn't they be?
BORIS KOZOLCHYK: The issuing or the confirming bank might say
that it's not in compliance. They have examined those documents and
they're not in compliance.
JAMES BYRNE: Then, it has only set-off its own money.
BORIS KOZOLCHYK: My point is that only the issuing and the
confirming bank can truly set-off with respect to that beneficiary. I don't
think -- because they're the ones that pay to the beneficiary, they're the
ones that ultimately determine whether the monies are the beneficiary's or
not.
JAMES BYRNE: There's no point in the process of payment by the
nominated bank which is not an issuer or confirmer where it holds monies
that are the beneficiary's monies?
BORIS KOZOLCHYK: Not until -- technically, I think, not until -JAMES BYRNE: But, "until" answers my question yes. There is no
point-BORIS KOZOLCHYK: The answer is no, in my opinion. The answer is
that it is the issuing or the confirming bank.
JAMES BYRNE: But then you couldn't have an in rein action.
BORIS KOZOLCHYK: That's what I'm saying.
JAMES BYRNE: Well, you told me you could before.
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BORIS KOZOLCHYK. Then I rethought it because you said it very
quickly. But I don't think the lawyers for a negotiating bank, can bring an
in rem action against the funds that it will be paying out to the
beneficiary because this is not the beneficiary's money properly until the
issuing and the confirming bank agree that there's been compliance with
the terms of the credit. All they're doing is acquiring a contingent claim.
JAMES BYRNE: Let's assume they don't pay.
JIM BARNES: Why won't you give us the payment of the purchase
price.
BORIS KOZOLCHYK: Payment of the purchase price ultimately will be
by the issuing or the confirming bank. I cannot see the set-off by a bank
that is not apt to ultimately determine the validity of the tender.
JIM BARNES: I understand the point, although BORIS KOZOLCHYK: The point is that only upon the determination of
compliant documents do you have funds that truly belong to the
beneficiary.
JIM BARNES: Wait, I think we have to distinguish for the moment the
technical set-off possibility. It seems to me that anybody who could say,
I'm about to pay you money -- sorry, I just diverted the payment I was
about to make to you by way of set-off, could probably do it.
BORIS KOZOLCHYK: As an agent for the other bank? As an agent for
the true paymaster?
JIM BARNES: No. But it seems to me that if-- you're presenting to me
and Irm just a negotiating bank, and rather than pay you the funds that I
would have paid you normally, I instead discharge by way of set-off some
other obligation that you owe me. I could say with a perfectly straight
face, I gave you value, the equivalent of the money.
JAMES BYRNE: The negotiating bank is the easy case. The hard one is
the nominated bank.
JIM BARNES: Yes. Everything works its way back up.
BORIS KOZOLCHYK: But you see when you're doing that -- when you
as a negotiating bank are paying, what you are saying, in effect, is-- well,
it may be a negotiation without recourse, but the question Jim was posing
was one of whether or not that negotiating bank could say, I am not going
to pay you because clearly I had an in rein action against these funds
because these are your funds and then you owe me money. So, based
upon the fact that this is your property, these are your funds, I'm going to
take over your property -- and my point is that there are no vested property
rights in the beneficiary until the banks that are truly the responsible
parties for the payment of that credit agree that the beneficiary has
complied with the terms and conditions of the credit and, up until that
point, those rights are inchoate.
JAMES BYRNE: But the nominated bank pays without recourse. It's
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only as between the nominated bank and the issuer that that's the case.
There is no recourse that anybody has against the beneficiary.
BORIS KOZOLCHYK: I mean if the nominated bank made a mistake,
and picked up the wrong documents or whatever, and it goes up the stream
to the issuing or the confirming bank and they say, terribly sorry, you've
missed the bill of lading, or whatever, then they have every right in the
world to say that no monies belong to the beneficiary.
JAMES BYRNE: "They" is who?
BORIS KOZOLCHYK: The issuing or the confirming bank. And since
they can always say there has been no compliance, that payment, that
beneficiary has not acquired or vested his rights, the rights to -- it's not his
property so as to be able to exercise the set-off by the other guy.
JAMES BYRNE: You mean to say that if the nominated bank pays the
beneficiary by mistake, that the money is not the beneficiary's? Of course
it is.
BORIS KOZOLCHYK: No, that is not the property. You see, for the
set-off you have to have that -- it's got to be the beneficiary's property.
And that's not property until there is compliance with the terms and
conditions of the credit.
JIM BARNES: I didn't understand in all jurisdictions that set-off required
the establishment of a property right -- just of an obligation to pay?
BORIS KOZOLCHYK: No. For example, in Arizona, it has to be only
a liquid claim and one that is due and payable. If it is not due and payable
because there is no compliance with the terms of the credit, what the
negotiating bank did upstream cannot be subject to that set-off-- if it's not
due and payable. If there was no compliance by the beneficiary.
JIM BARNES: That suggests that the payment made, in the first
instance, is conditional.
BORIS KOZOLCHYK: That is correct.
JIM BARNES: And I don't think it is. I think it's a payment that's
made, but that is subject by reason of warranty or by reason of a claim of
mistake or whatever, to be rescinded maybe, but I don't think it's
conditional in the sense that it's not sufficiently made to be -BORIS KOZOLCHYK: Let's follow that line of reasoning. So, the
nominating bank made that payment. Then what happens with respect to
those documents if it's subject to the set-off? Who owns those
documents?
JIM BARNES: The payor, if he doesn't get reimbursed.
BORIS KOZOLCHYK: That's the whole point because, as I told Jim
earlier, those documents have to go off to the issuing or the confirming
bank because those documents ultimately belong to the applicant, whether
it is a bill of lading or a receipt of principal and interest paid.

19921

Select Advisory Group Rules and Commentary

JAMES BYRNE: I don't see what the problem is. They do go off, and
then -- you're saying there's a mistake, and they're sent back.
BORIS KOZOLCHYK: If the nominated bank is setting off his claim
against the beneficiary, because he says to the beneficiary, "you owe me a
thousand and you're giving me a thousand dollars worth of documents;
consequently, I'm not paying you anything -- I'm taking your documents
and we're even." Ifs that nominated bank's documents.
JAMES BYRNE: Well, then the documents belong to the nominated
bank, as well as the money, because the nominated bank would be at a
loss anyway.
BORIS KOZOLCHYK- But that's the point I'm making, Jim. That's not
what the letter of credit situation is at all like.
JAMES BYRNE: Does the nominated bank have a right of recourse?
BORIS KOZOLCHYK: No. The nominated bank has to send those
documents to the issuing bank -JAMES BYRNE: And the issuing bank sends them back.
BORIS KOZOLCHYKI

- or the confirming bank, so they --

ALAN BLOODGOOD: They send them back.
JIM BARNES: You guys are making this too tough, because all I have
to do is find any jurisdiction in the world that will recognize those set-off
rights, even though there may be a hundred that don't, if you can find one,
then this is meaningful. If you happen to be in the hundred jurisdictions
that would not recognize set-off rights for the payor bank, well then it's
moot. There aren't any set-off rights to worry about.
JAMES BYRNE: That's right.
JIM BARNES: I mean it lives or dies on whether or not there are set-off
rights.
JAMES BYRNE: Whether there are rights in the jurisdiction.
JIM BARNES: And I would only limit this to the issuer and the
confirmer, if we were all dead certain that there were no set-off rights in
anybody else, and couldn't be, or, we thought as a letter of credit policy
matter we oughtn't to extend set-off rights say to a payor.
BORIS KOZOLCHYK: To begin with, it is our assumption, based upon
what we've heard from Alan and Vincent, that it is very unlikely that there
will be a standby presentation to somebody who is not either the issuing
or the confirming bank.
JAMES BYRNE: Right.
JIM BARNES: This is mostly theoretical.
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Articles 21 - 27

Background: UNCITRAL Articles 21-27 (WP 73 Add.1, pp. 208) cover
injunctions against the guarantor or the beneficiary; principles of such
proceedings, choice of court; jurisdiction; choice of law; and determination
of applicable law.
Drafters' Consensus: There is nothing in the UNCITRAL draft of these
sections which is unique to standbys in the fashion in which they are
currently drafted. See WP 73 Add.1 for text of Articles 21-27.
Relevant Collocpuy:
JAMES BYRNE: The question to ask with regard to UNCITRAL
Articles 21, 22, and 23 is whether there is anything in here peculiar to
standby letters of credit? Tom Cavanaugh and I have scanned 21, 22 and
23, and have found nothing which would indicate there is anything
peculiar to standby letters of credit. My only reservation was that I wasn't
sure about the definition of fraud, but we just took care of that. So, I
would submit to you that we don't need to do anything to 21, 22 and 23.
BORIS KOZOLCHYK: I agree in principle. The only thing I wanted to
call your attention to was that -- the notice injunction in this country
came about as a provisional or preliminary injunction in standby letters of
credit situations. Wasn't that true?
JIM BARNES: Yes.
BORIS KOZOLCHYK: So, what you have here is under provisional
court measures on our counterpart. See, we're going to reflect our laws on
notice injunction. In the comment what we should say is that even
though we believe that nothing has to be said with respect to the
provisional court measures on standby letters of credit, we note that
American courts developed a specific type of an injunction, which was
linked to the practice of standby letters of credit -- the so-called notice
injunction.
JAMES BYRNE: It's not reflected in these Articles?
BORIS KOZOLCHYK: No, it's not reflected in these Articles.
JAMES BYRNE: Should it be?
BORIS KOZOLCHYK: No. Because I don't think it can be duplicated in
most civil law countries.
JAMES BYRNE: Okay. Then, period. But what about with regard to
standbys?
JAMES BYRNE: Okay. All right My suggestion is we look at Article
24, which is choice of law or arbitration; 25, determination of court
jurisdiction -- I see nothing in these things peculiar to standby letters of
crediL You have no problem with the ability to arbitrate, I presume?
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Bankes?
BORIS KOZOLCHYK: We should make clear that under standby letters
of credit, the choice of law could not be that of the confirming bank if
there is one.
JAMES BYRNE: You mean of the issuing bank as to the confirming
bank?
BORIS KOZOLCHYK: That is correct. That when you have an issuing
and a confirming bank, it cannot be the law of the place which dictates the
obligation of the confirming bank or vice versa.
JAMES BYRNE: Then I take it that we agree that with respect to
Articles 21 through 27, there is nothing peculiar to standby letter of credit
practice in the present state of the UNCITRAL draft. Consequently, no
rules are drafted with respect to these provisions. It is noted, however,
that the language and titles utilized in these draft rules solely reflect the
entities involved in guaranty practice and in order to accommodate standby
letter of credit practice, these names and titles would need to be either
changed or additional names would need to be inserted.

