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Resumen
El Congresoha aprobadolegislaci6n,que estuvopendientedurante largo
tiempo,prohibiendola documentaci6nde embarcacionesde banderaextranjera como embarcacionesprocesadorasde pescado, bajo las leyes de los
Estados Unidos, dentro de la zona de conservaci6npesquerade los Estados
Unidos. Este articulo explora las leyes, el historial legislativo y la
jurisprudencia relacionada a la documentaci6n de embarcaciones de
bandera extranjeraen los Estados Unidos. Adems, el articulo examina las
reglas relevantes a la tripulaci6ny posesi6n de las embarcacionesextranjeras. Finalmente, este articulo concluye con una discusi6n sobre la
legislacionrecientemente adoptadapor el Congreso.
INTRODUCTION
In 1976, Congress passed the Fishery Conservation and Management Act
("MFCMA").I The MFCMA established a management scheme designed to
regulate domestic and foreign fishing within the 200-mile Fishery Conservation Zone ("FCZ"). 2
The purpose of the MFCMA was to regulate the impact of foreign fishing
on the United States' fishing industry.3 Congress recognized, however, that
it was neither practicable nor desirable to exclude all foreign fishing from
the FCZ for several reasons. First, an absolute exclusion of foreign fishing
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1. 16 U.S.C. §§ 1801, 1882 (1988) (now known as Magnuson Fishery Conservation and
Management Act) [hereinafter MFCAMA].
2.Id. § 1811.
3. Id. § 1801(a). See generallySymposiun on the FisheryConservation andManagementAct
of 1976,52 WASH. L. REv. 427 (1977).
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within the FCZ could constitute a violation of international law.4 Second,
Congress recognized that the prohibition of all foreign fis hing might severely
limit international fishing by American citizens in contiguous waters of other
nations. 5 Finally, congressional leaders expressed a moral obligation to
permit a certain amount of foreign fishing within the FCZ because of the
important role of fish as a source of protein for many people in foreign
6
countries.
Originally, the MFCMA did not authorize the exclusion of foreign fishers
from a fishery within the FCZ unless domestic fisheries possessed the
capacity to harvest the optimum yield of that fishery. Subsequent amendments to the MFCMA, however, have provided for
an accelerated phase-out
7
of the foreign fleet under certain circumstances.
In 1978, the MFCMA was amended by the Processor Priority Act. 8 The
amendment gave fishing and processing priority to United States fisheries
for fish harvested and processed domestically, that is, within the FCZ.9
Second preference was given to joint ventures in which domestically harvested fish were delivered at sea to foreign processing vessels. Lowest
priority was given to foreign harvested fish. 10
In 1980, the MFCMA was again amended to accelerate the phase-out of
foreign fishing within the FCZ, indicating a modified congressional attitude
toward the proper role of foreign fishing within the FCZ." The 1980
amendment to the MFCMA has been said to define a "fish and chips" policy:
it ties allocations of total allowable foreign fishing to the measure of foreign
nations' cooperation with the United States fishing industry.
Long pending legislation to prohibit documentation of foreign flag vessels
for use as fish-processing vessels under United States law within the fishery
conservation zone of the United States, has now passed. Having phased out
foreign fishing and processing, the American fishing industry expressed
concern that foreign corporations would reflag vessels under the American
flag for use as fish-processing vessels. As a result, the vessels would then
obtain the first priority status given to domestic processors. Concern was also
evident that foreign corporations would hire foreign labor to operate and
4. Fisheries Jurisdiction (U.K. v. Ice.), 1974 I.C.J. 3. The court declared Iceland's 50-mile
fishery zone invalid under international law because its claim was for exclusive, rather than
preferential, fishing rights.
5. See generally H.R. 200, 94th Cong., 2d Sess., 122 CONG. REc. 8,550-58 (1976).
6. Id. See also Young, The Political Economy of Fish: The Fishery Conservation and
ManagementAct of.1976, 10 OCEAN DEv. & INT'L L. 199 (1982).
7. See generally D. CONNOR & J.JACOBSON, FEDERAL FisHERis MANAGEMENT, A GUIDE1OOK
TO THE MAGNUSON FISHERY CONSERVATION AND MANAGEMENT Acr (rev. ed. 1985).

8. Pub. L. No. 95-354,92 Stat. 519 (1978) (codified as amended at 16 U.S.C. § 1801 (1988)).
9. 16 U.S.C. §§ 1801(a)(7), (b)(6) (1988).
10. S. REP. No. 935,95th Cong., 2d Sess. 5-6 (1978).
11. Amzrican Fisheries Promotion Act of 1980, Pub. L. No. 96-561, § 230, 94 Stat. 3296
(codified as amended at 16 U.S.C. § 1801(b)(6) (1988)).
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manage vessels thus employed. This Article explores public laws, legislative
history, and case law surrounding the American documentation of vessels of
foreign flag, and the particular rules concerning the manning and ownership
of such foreign vessels. Finally, this Article will conclude with a discussion
of the recently adopted legislation.
I. DOCUMENTING FOREIGN FLAGGED VESSELS
UNDER UNITED STATES LAW
American shipping has a long-standing tradition of allowing foreign
flagged vessels into the American registry. Although reflagged vessels cannot
operate in fisheries, coastwise, or Great Lakes trade, they may operate in foreign
trade, that is, from United States ports to foreign ports, and vice versa.
The United States Congress ("Congress") has near-absolute power to
regulate interstate and foreign commerce; this includes the power to nationalize ships built and/or owned in the United States. 12 Documentation dates
back to the first months of the Federal Government. 13 Section 1 of the 1789
Act provided "[tihat any vessel built within the United States ....may be
registered in the manner hereinafter provided ....14
Every vessel of the United States had to have a "registration" for foreign
trade or an "enrollment" for domestic commerce. Without one or the other,
a vessel was not entitled to protection under the laws of the United States. 15
Ships engaged in trade with foreign nations were supposed to be "registered,"
6
pursuant to a documentation procedure set up by the Second Congress.'
Section 1 of the 1792 Act stated:
[Ships or vessels] registered, pursuant to this Act, and no other (except
such as shall be duly qualified, according to law, for carrying on the
coasting trade and fisheries, or one of them) shall be denominated and
17
deemed ships or vessels of the United States ....
Section 2 of the 1792 Act defined which vessels might be registered under
the Act."s The purpose of registry was to declare the nationality of a vessel
engaged in trade with foreign nations, and to enable the United States to assist

12. See United States v. Craig, 28 F. 795 (C.C.E.D. Mich. 1886); North River Steamboat Co.
v. Livingston, 3 Cow. 713 (N.Y. 1825).
13. Act of Sept. 1, 1789, 1 Stat. 55, repealedby Act of Dec. 24,1980, 94 Stat. 3459.

14.Id.
15. Badger v. Guiterez, 111 U.S. 734 (1884). See also Braga v. Braga, 314 Mass. 666, 51
N.E.2d 429 (1943); The Mohawk, 70 U.S. 566 (1866).
16. Act of Dec. 31, 1792, 1 Stat. 287.

17.Id. § 1.
18. "That ships or vessels built within the United States ....or not built within said states,..
ships or vessels which may hereafter be captured in war ...
condemned as prize ....
or forfeited,
...and no other, may be registered as hereinafter directed ....Id. § 2.
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such vessels wherever found. 19
Vessels engaged in domestic or coastwise trade or used for fishing were
"enrolled" under procedures established by the Enrollment and Licensing
Act of February 18th, 1793.20 "The purpose of enrollment was to evidence
the national character of a vessel.., and to enable such vessel to procure a
...license."' This license regulated the use of a vessel
and was intended to
22
prevent fraud on the revenue of the United States.
As early as 1854, the United States Attorney General ("Attorney
General") recognized that a United States citizen could purchase a foreign
vessel. Upon bona fide purchase, a foreign vessel becomes American
property. This foreign vessel is entitled to protection by the United States
and to carry the flag of the United States. 23 The Attorney General noted that
although the vessel could not obtain United States' registry because it was
foreign built, a specific vessel could obtain registration by special act of
24
Congress.
In the opinion of the Attorney General, nothing in the statutes required a
vessel to be "registered" or "enrolled." Thus, a foreign built vessel could be
admitted for certain duties and obligations. 25 Foreign built vessels were not
admitted to registry, but such vessels could be lawfully owned by
Americans. 26 The Supreme Court confirmed the 1854 opinion of the Attorney
General in The Conqueror,2 7 and restated that nothing prevented foreign built
vessels from being purchased, owned, and navigated by citizens ofthe United
States. The Court, however, also noted that such vessels were not entitled to
registry or enrollment and license as American vessels because the vessels
28
were not built in the United States.
In The Conqueror,the Supreme Court noted in dictum that owning a
foreign vessel has little value, since in order to carry on a foreign trade, the

19. St. Clair v.United States, 154 U.S. 134 (1894).
20. Act of Feb. 18, 1793, 1 Stat. 305 (codified as amended at 46 U.S.C. §§ 251-336 (1982 &
Supp. 11983, Supp. II 1984, Supp. 1I 1985, Supp. IV 1986)).
21. The Mohawk, 70 U.S. 566,568.
22. Douglas v. Seacoast Prods., Inc., 431 U.S. 265 (1977).
23. 6 0p.Att'y Gen. 638 (1854).
24. Id. at 638.
25. Id. at 649.
26. Id. at 651.
27.166 U.S. 110 (1897).
28. Id. at 119.
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coastwise trade, 29 or the fisheries trade,30 the vessel must be entitled to
registry, or enrollment and license. The Court reasoned that the privilege to
own a foreign built vessel and to navigate it under the protection of the
American flag is confined to vessels used for pleasure. The only way foreign
built vessels could be made available as American vessels, for purposes of
trade and commerce, was by a special act of Congress.
II. ADMITTING VESSELS OF FOREIGN
FLAG TO THE AMERICAN REGISTRY
A. PanamaCanalAct of 1912
1. The Proponents
The right to register foreign flagged vessels under United States law was
first codified in the Panama Canal Act of 1912 ("PCA"). 31 The PCAprovided
for the opening, maintenance, protection, and operation of the Panama Canal.
Section 4132 of the PCA also broadened the category of vessels entitled to
register under the United States flag. Section 4132 provided that "seagoing
vessels .... wherever built, which are to engage only in trade with foreign
countries... may be registered...." (emphasis added). 32 One of the primary
purposes of Section 4132 of the PCA was to assure that ships built abroad33
would never engage in American coastwise trade.
The legislative history of the PCA indicates that in the early 1900's the
American merchant marine was in decadent condition and had virtually

29. Coastwise trade is generally defined as the transportation of passengers and/or merchandise between points in the United States. However, under § 12105, a foreign-flagged vessel may
not engage in the coastwise trade, the Great Lakes trade, or the fisheries trade. See 46 U.S.C. §
12105(d) (Supp. 11983). "Coastwise trade" is also synonymously referred to as "coasting trade."
See 19 C.F.R. § 4.80 (1982); Gillentine v. McKeand, 426 F.2d 717, 720-21 (1st Cir. 1970).
"Coasting trade" is defined as commercial intercourse caried on between different districts in
different states, different districts in the same state, and between different places in the same
district, on the seacoast or on a navigable river. Ravesies v. United States, 37 F. 447 (C.C.S.D.
Ala. 1889). "Coastwise trade" would include a voyage from Valdez, Alaska, to Savannah,
Georgia.
30. "Fisheries" is defined in the vessel documentation section of U.S.C. title 46, chapter 121.
"Fisheries" includes: planting, cultivation, catching, taking, or harvesting fish, shellfish, marine
animals, pearls, shells, or marine vegetation in the navigable waters of the United States or in
the fishery conservation zone established by section 101 of the Magnuson Fishei-y Conservation
and Management Act of 1976. See Ravesies v. United States, 37 F. 447 (C.C.S.D. Ala. 1889);
North River Steam Boat Co. v. Livingston, 3 Cow. 713 (N.Y. 1825).
31. Panama Canal Act, ch. 390, 37 Stat. 560 (1912).
32. Id.
33. Panama Canal, H.R. REP. No. 1186, 62d Cong., 2d Sess. 15 (1912). Owners of foreignflagged vessels desiring to secure mail contracts were obliged to comply with the somewhat
onerous requirements of the existing law. Id. at 16.
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disappeared from foreign trade. 34 Accordingly, Congress determined that
35
there was a need to expand United States' commerce with foreign nations
and to rehabilitate the merchant marine. 36 Before the PCA was enacted, the
question of admitting foreign vessels to the American registry was discussed
at great length in Congress. Secretary of Commerce and Labor, Charles
Nagel, submitted a report concerning the desirability of having foreign
flagged vessels admitted to the American registry.37 The Secretary held the
position that foreign-built, American flagged ships should not receive any
privilege or favor in the use of the Panama Canal; they should, however, be
entitled to share in any such benefits along with American built vessels in
foreign trade. 38 Congressional proponents of the PCA believed that admitting
foreign flagged vessels into the American registry would not deleteriously
39
impact American shipbuilding.
The proponents of the PCA in the Merchant Marine and Fisheries Committee ("MMFC"), representing the majority position, were well aware that
coastwise trade was reserved for American built ships; this was considered
a sufficient inducement to keep well-equipped shipyards. Yet, the MMFC
was of the opinion that admitting foreign built ships to the American registry

34. Operation of Panama Canal, Views of the Minority, H.R. REP. No. 423, 62d Cong., 2d
Sess. 14 (1912).
35. For example, world commerce in 1910 amounted to over 61 million tons of cargo, of which
over 86% was carried under foreign flags. For the fifty years priorto 1910, the value ofcommerce
under the American flag decreased about 44%, while foreign flag value increased over 1084%.
Many causes contributed to these results. But, the basic cause was that ships were not built for
foreign trade in the United States. American shipbuilders could not compete with the foreign
shipyards, especially with the cheap labor costs prevalent there. It was 40% more expensive to
build ships for the foreign trade in the United States than to build the same ships abroad. See
American Registers for Certain Seagoing Vessels, H.R. RaP. NO. 405, 62d Cong., 2d Sess. I
(1912).
36. Id. at 12.
37. American Registers for Certain Seagoing Vessels, H.R. REP. No. 405, 62d Cong., 2d Sess.
6 (1912).
38.1d.
39. Id. at4.
While it would, of course, be desirable to have the benefit of such a merchant
marine and at the same time to have the ships for foreign trade built in our yards,
experience seems to teach that, for the present at least, the accomplishment of both
objects is out of the question. Ocean steamships for the foreign trade are not built in
our yards, and have not been built for some years, except under the provisions of the
Ocean Mail Act of 1891 or in anticipation of the probable passage of legislation 'to
extend the principle of that act after the War with Spain....
I have no hesitation, therefore, in recommending the passage of a bill for the
admission of foreign-built ocean steamships to American registry to engage solely in
the foreign trade.
The enactment of such a measure would deprive us of nothing, and it may help to
provide us with a great commercial aid. It would surely increase the shipping under
our flag ....

Spring 1990]

ForeignFlagVessel Use in UnitedStates Waters

to engage in foreign trade would not injure the American shipbuilding
industry. The MMFC noted that the American shipbuilding industry did not
build any ships for foreign trade at that time.40 It was further suggested that
foreign-built ships, owned and navigated by citizens of the United States,
would require overhauling and repairs on those ships and thus would in41
evitably profit American shipyards.
Congressional proponents of the PCA also argued that "the American
shipbuilding industry was given a chance to develop a market in foreign trade
when Congress passed the Ocean Mail Act of 189 1.' 12 The Ocean Mail Act
gave American citizens the advantage of buying ships for the foreign trade
at forty to fifty percent lower prices. 43 In practice, however, only slightly
more than 100,000 gross tons of vessels were constructed to fill this market
and it seemed futile to hope that American shipyards would be able to build
ships for United States foreign trade. 4
The majority of the MMFC believed that the financial success of the canal
and its operation was the main object of the PCA. 45 The majority explained
that for the first few years, tolls would be needed by as many ships as possible
to insure the financial security of the Canal. Therefore, in order to rebuild
the merchant marine and to increase commerce with foreign nations, foreign
flagged vessels were authorized to register under the American flag. The
increase in foreign trade was attributable to an enlarged American merchant
marine, and that this would aid in the financial support for the soon-to-becompleted Panama Canal.
The final version of the PCA granted an exemption of tolls to American
vessels engaged in coastwise trade. American registered vessels used in foreign
trade, however, were not included within the exemption of tolls.46
2. The Opponents
Opponents of the PCA, representing the minority position, rejected the
proposal to allow foreign-flagged ships, bought and owned wholly by
citizens of the United States or by American corporations, to be admitted to
the American registry and to engage only in foreign trade.4 7 The opponents
made a number of arguments in support of their position. First, opponents
argued that American registry of foreign ships for foreign trade would deter
40. Id.
41.Idat7.

42. Id.
43. Id.
44. Id.
45. Operation of Panama Canal, H.R. REP. No. 423, 62d Cong., 2d Sess. 4 (1912).
46. Panama Canal, H.R. REP. No. 1197, 62d Cong., 2d Sess. 15 (1912).
47. See The Panama Canal and Restoration of American Merchant Marine, S. Doc. No. 881,
62d Cong., 2d Sess. (1912).
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and defeat any possibility of enlarged shipbuilding activity in the United
States and shipbuilding interests strongly supported this position. The concern was that the American merchant marine would become in reality
a
48
foreign merchant marine "masquerading under the American flag."
Second, opponents argued there was no need to admit foreign flagged
vessels to promote the American merchant marine. In fact, they argued,
proper use of the Panama Canal would stimulate American shipbuilding,
open new markets to American manufacturers and merchants, 49
and diminish
the enormous debt owed by Americans to foreign shipowners.
Third, opponents argued that the bill would subsidize foreign flagged
ships under the Mail Act of 1891.50 The Mail Act of 1891 subsidized
American built vessels used to transport American mail abroad. The PCA
also allowed foreign flagged ships to contract with the Postmaster General
under the Mail Act. Hence, foreign reflagged vessels would be competing
with American built vessels in this trade. 51 Opponents of the PCA, supported
by the shipbuilding interests, did not want foreign built vessels competing
52
with vessels built in the United States.
Fourth, opponents of the PCA rejected the proposal to grant foreign
flagged vessels the same advantage as may be granted to American built
vessels in the use of the Panama Canal. The opponents believed that the
United States should promote the building of American ships in American
yards to run through the Panama Canal for the purpose of foreign trade. The
opponents, however, argued this would be impossible if cheap foreign built
53
vessels were given the same advantage.

48. Id. at 11-12.
49. Id.
50. See American Registers for Certain Seagoing Vessels, Views of the Minority, H.R. RaP.
No. 405, 62d Cong., 2d Sess., pt. 2 (1912). [Hereinafter Views of the Minority].
51. See H.R. REP. No. 21969, 62d Cong., 2d Sess., ch. 390 (1912).
52. The Committee stated that"no nation today pays mail subsidy to any foreign-built vessel."
Views of the Minority, supranote 50, at 1.
53. Id. at 2-3. The minority noted that no one appeared advocating the bill's passage.
No one appeared saying that they would take advantage ofits provisions ifpassed-a
powerful confirmation of the statements of the opponents of the measure that no
practical shipping man would think of putting a foreign built vessel under the
American flag merely to engage in the foreign trade of this country.
Id.
Investigations indicated the foreign shipping combine had practical control of the ocean
traffic. The foreign trade combine "has command ofthe shipping facilities in the important ports
of the world, and that under existing conditions successful competition of American vessels is
impossible." However, "opening of the Panama Canal would develop a great ocean traffic
between the Atlantic and Pacific ports of the United States, a trade limited to American vessels."
The minority reasoned that since American vessels would have the advantage of this trade, they
would be able to extend operations to South American ports doing business with United States
ports. The only disadvantage under the American builders were the high wages paid in the
shipping yards. However, the minority felt that the disadvantage of higher wages could be
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The minority expressed the fear that American capital would invest in
inexpensive foreign built vessels.54 United States laws and regulations imposed requirements which were less rigidly enforced in the building of
vessels abroad, or were omitted altogether. The purpose of these requirements was to insure the safety of passengers, officers, and crews of United
States' vessels. "It would seem to be inexpedient to allow our citizens to
evade these requirements, as they could by purchasing foreign built vessels
and procuring American registers for them." 55 It was further suggested that
many of the foreign vessels purchased would prove to be unprofitable
operating in the foreign trade.5 6 Upon the opening of the Panama Canal, the
vessels' owners, being American citizens, might then lobby Congress to
permit the foreign-built ships to engage in the coastwise trade of the United
States, heretofore reserved to American-built, American flag vessels. 57 The
Committee submitted an exhibit which revealed in protectionist terms:
"[t]he disappearance of the American flag from foreign trade during the past
fifty years cannot be attributed wholly to the higher cost of shipbuilding in
this country. The chief reason... is... that American ships ...cannot be
operated profitably in competition with ... foreign vessels." 58 However,
proponents of PCA expressed that "completion of the Panama Canal
would result in giving Americans sufficient advantages in trade with the
west coast of South and Central
America to enable American vessels to
59
engage therein profitably."
Finally, the minority recommended that vessels of foreign flag be assessed
an ad valorem duty of fifty percent of their cost upon their arrival to the
United States. The purpose of the ad valorem duty was to require such
vessels, seeking the benefits of the PCA, to assume a burden. The minority
felt that these vessels should assume a burden by giving to American
shipyards and American labor any benefit to be had by making the repairs
60
which the vessels might require after registry.

overcome as soon as the demand for American built vessels was large enough to permit American
builders to standardize and build at wholesale.
The House Committee feared that many American investors would regard this legislation as
the first step toward the admission of foreign flagged vessels to the coastwise trade between the
Atlantic and Pacific coasts. It was feared that such foreign vessels would so far reduce freight
rates as to drive American vessels from the trade. Id. at 6.

54. Id. at 3.
55.Id. at 6.
56.Id. at 3.
57. Id.

58.Id. at 6.
59. Id.
60. Id.
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3. Resolution
Although one of the primary purposes of the PCA was to avoid admission
of foreign flagged vessels to the coastwise trade of the United States, PCA
§ 4132 was amended to allow admission for a limited period of time. 61 A
principal reason for allowing foreign flagged vessels into the coastwise trade
was that "calamities afflicting Europe" (war was anticipated) might cause
difficulties for American shipping.62 "Thousands of American citizens were
abroad and unable to secure passage home." 63 In addition, "[djisaster to the
cotton and the agricultural interests was threatened because, although we
have the most bountiful crops ever known in the history of the Govemment,
we found ourselves without transportation facilities." 64 The passage of this
bill, to allow foreign flagged vessels into coastwise trade, was to alleviate
65
the pressure caused by not having an adequate American merchant marine.
Admission of additional coastwise tonnage would free ships for the foreign
trade.
The PCA also removed the limitation on registration of foreign flagged
vessels to those less than five years old. The original reason for the limitation
66
was to discourage the reception of old ships into our merchant marine.
However, "[b]y removing the five year limitation, our merchant marine will
67
be enlarged by a great many of those vessels."
B. The Vessel DocumentationAct of 1980
The Vessel Documentation Act of 1980 ("VDA") reorganized provisions
relating to the American registry and documentation of foreign flagged
vessels.&'
The VDA's purpose was to recodify existing documentation law and to
streamline the procedures for vessel documentation. 69 The VDA repealed
61. See Admission of Foreign Built Ships to American Registry, H.R. REP. No. 1087, 63d
Cong., 2d Sess. (1914).
62.51 CONG.REc. S13287 (daily ed. Aug. 5, 1914) (statement of Sen. O'Gorman).
63. Id.
64. Id.
65. Id.
66. Id.
67. Id.
68. Act of Dec. 24, 1980. Pub. L. No. 96-594,94 Stat. 3453 (codified as amended at 46 U.S.C.
§§ 12101-12122 (1983)). These sections did not necessarily repeal the former provisions of the
Code. See 46 U.S.C. § 65 (1982), repealed by Act of Aug. 26, 1983, Pub. L. No. 98-99, § 4(b),
97 Stat. 599 (now codified at46 U.S.C. §§ 12101-12122).
69. See H.R. RaP. No. 428, 96th Cong., 2d Sess. 4, reprintedin 1980 U.S. Coos CONG. &
ADMIN. NEws 7162,7175. From 1884 until July 16, 1946, the documentation and inspection of
vessels was performed by the Bureau of Marine Inspection and Navigation, an agency of the
Department of Commerce. From 1946 to 1967, documentation was performed by the United
States Customs, an agency of the Treasury Department. In 1967, this function was transferred
to the United States Coast Guard, where it currently remains.
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"almost seventy sections of therevised statutes-and all orpart of some thirty
other statutes. The VDA replaced a maze of over a hundred separate laws
70
with one statute containing twenty-four operative sections."
Under the condition of the law in 1979, "a vessel of at least five net tons
not registered under the laws of a foreign country is eligible for documenta"71
tion ....
Vessel documentation laws were codified in regulations which set forth
documentation procedures in a logical and understandable way.7 2 Federal
documentation of vessels is "required for the operation of vessels in certain
trades, serves as evidence of the vessel's nationality, and with certain exceptions, permits the vessel to be subject to preferred mortgages." 73 Under this
regulation, any vessel of at least five net tons, wholly owned by a United
States citizen or citizens,
is eligible for documentation. This includes vessels
74
used in foreign trade.
Documentation begins with filing an original form (CG-1258) with the
documentation office at the desired home port of the vessel or at the
documentation office nearest to the place where the vessel is located. 75 Upon
receipt of a properly executed CG-1258 form, the documentation officer at
the port where application is made obtains, from the port commandant, an
official number for the vessel, and provides that number to the owner.76 After
qualification and proper application, the Certificate of Documentation is
endorsed for registry, coastwise license, Great Lakes license, fishery license,
or pleasure license. 77 A registry endorsement is available to a vessel to be
employed in foreign trade. Any vessel of at least five net tons which is wholly
owned by a citizen or citizens of the United States is eligible for a registry
endorsement.78
The owner of a vessel must present title evidence for the initial documentation of the vessel.7 9 If the vessel was registered under the laws of a foreign
country, the applicant must provide evidence of the removal of the vessel
from foreign registry before submitting or re-submitting documentation.80 A
copy of the last registration of the vessel and evidence which establishes
chain of title from that registration to the present owner is required.81 In
70. 125 CONG. REc. 24, 892 (1979).
71.46 U.S.C. § 12102 (1983).
72.46 C.F.R. § 67 (1988).

73. Id. §67.01-3.
74. Id. § 67.01-9.
75. Id. § 67.21-2.

76. Id. § 67.21-3.
78. Id. § 67.17-1.
78. Id. § 67.17-3.
79. Id. § 67.05-1(b).
80. Id. § 67.05-3.
81. Id. § 67.05-7.
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addition, evidence is required to reflect all ownership changes and citizenship
for all owners subsequent to the last documentation. 8 2 Transfer of a vessel's
title must be evidenced by a bill of sale in recordable form, and citizenship
declarations from all buyers or donors must be executed on Maritime
Administration forms.8 3 The owner of a vessel must apply to the commandant, using form CG-1258, for designation of an official number for the
vessel.' The owner of the vessel must designate a home port for that vessel
85
upon initial documentation.
When there are two or more persons with different domiciles owning the
same vessel, domicile of any one of the owners may be used.8 6 If a vessel is
owned by a partnership, the home port is the location of the business
address. 7 If a vessel is owned by a corporation, the home port is the location
of its address in the state of incorporation, or the address of its principal
place of business.88 The owner of a vessel must designate, using form
CG-1258, a name for the vessel for initial documentation.8 9 Also, a "hailing
port" is to be marked on the vessel. 90 The hailing port is the vessel's home
port.
III. "PERSONS" WHO MAY DOCUMENT A FOREIGN FLAGGED
VESSEL UNDER UNITED STATES LAW
A United States citizen may document a foreign flagged vessel under
United States law. A "citizen" includes a corporation established under the
laws of the United States. Though a foreign corporation cannot document a
vessel under United States law, a United States corporation with foreign
interests may document a foreign flagged vessel to be used as a fish-processing vessel in the FCZ. Ownership requirements of American vessels date
back to the Act of September 1, 1789. 91 Originally, United States law only
92
provided for vessels to be registered by citizens of the United States.
82. Id. § 67.05-67.09.
83.Id. § 221.11.
84. Id. § 67.13-1.

85. Id. § 67.13-3.
86. Id. § 67.13-3(b)(2).
87. Id. § 67.31-3(b)(3).
88. Id. § 67.13-3.
89. Id. § 67.13-5.

90. Id. § 67.13-7(e).
91. Act of September 1, 1789, 1 Stat. 55 (codified as amended at 46 U.S.C. § 11 (1976)).
92. Id. Se .tion 1 of the Act stated:
[t]hat any ship or vessel built within the United States, and belonging wholly to a
citizen or citizens thereof... may be registered in manner hereinafter provided, and
being so registered, shall be deemed and taken to be, and denominated, a ship or
vessel of the United States, and entitled to the benefits granted by any law of the
United States, to ships or vessels of the description aforesaid ....
Id. § 1.
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The Act of March 3, 1825 authorized the registration or enrollment and
license to be issued in the name of the president or secretary of any incorporated company owning a steamboat or vessel. 93 The Act provided:
That enrollment and licenses for steamboats or vessels, owned by any
incorporated company, may be issued on the name of the president or
secretary of such company; and that such enrollments and licenses shall
not be vacated or affected by a sale of any share or shares of any
94
stockholder, or stockholders, in such company.
In 1873, the Attorney General of the United States was asked to give his
opinion on "whether or not a vessel, at the time of her capture by the Spanish
95
man-o-war Toronado, was entitled to carry the flag of the United States."
According to the Attorney General, a vessel registered in New York in
the name of Mr. Patterson was in fact the property of a certain Cuban citizen
residing in New York. The Cuban furnished the necessary funds for the
vessel's purchase. The Attorney General held that the oath of ownership was
false, and that the registration obtained in his name was a fraud upon the
96
navigation laws of the United States.
The Attorney General reasoned that section 1, Act of December 31, 1792
("1792 Act") provided that:
ships or vessels registered pursuant to such act and no other, (except
such as shall be duly qualified, according to law, for carrying on the
coasting trade and fisheries, or one of them,) shall be denominated and
deemed a ship or vessel of the United States, entitled to the benefits
97
and privileges appertaining to such ships.
Section 4 of the 1792 Act "provided for an oath to obtain the registry of
avessel."9 8 The owner was required to swear that there is no subject or citizen
of any foreign prince or state directly or indirectly, by way of trust, confidence, or otherwise, interested in such ships or vessels, or in the profits or
issues thereof. 99
Therefore, in the opinion of the Attorney General, "no vessel in which a
foreigner was directly or indirectly interested could lawfully be registered as
a vessel of the United States, nor could it be deemed a vessel of the United
Under this section, "ships or vessels, which shall have been registered by virtue of the Act...
shall be registered .... Provided, that they shall not continue to enjoy the same, longer than
they shall continue to be wholly owned .... Id.
93. Act of March 3, 1825, 18th Cong., 2d Sess., 4 Stat. 129.
94. Id. Under § 4 of the Act "the president ... of such company shall swear, or affirm, as to
the ownership of such steamboats or vessels." Id. In addition, § 5 states that "the president...
shall swear, or affirm, that, to the best of his knowledge and belief, no part of such steamboat or
vessel has been, or is then, owned by any foreigner or foreigners." Id.
95. 14 Op. Att'y Gen. 340 (1873).
96. Id. at 342.

97. Id. at 340.
98. Id.
99. Id. at 342-43.
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States or entitled to the benefits or privileges appertaining to a vessel of that
description."' t °° Moreover, the directors of a foreign corporation could not
have power to transfer any vessel in trust for the corporation to an American
director of the corporation for the purpose of giving the vessel an American
registry.' 0 ' A vessel, however, belonging to a domestic corporation was
entitled to registry or enrollment, even though some stock of the company
12
may be owned by aliens. 0
The Attorney General reasoned that Section 1 of the Act encouraged
American shipbuilding, dating to May 10, 1892, 1°3and authorized the issue
of registers to certain foreign built vessels. Of these vessels, not less than
ninety percent of the shares of the capital of the foreign corporation owning
the vessels were owned by citizens of the United States, "including as such
citizen corporations created under the laws of any of the States thereof."' 4

The Attorney General went on to say that in the Act of May 28, 1896, which
amended § 4131,105 Congress used the expression "a corporation created
under the laws of any of the states" as synonymous with "citizen of the United
States."") 6 In addition, since 1858 the practice of the Secretary ofthe Treasury
was "to regard all companies incorporated under state law as entitled to hold
vessels of the United States as property so as to take out marine docu'107
ments.
Upon consideration of the navigation laws, the Attorney General determined that the Act of 1825 "declared a corporation of the United States a
100. Id at 341.
101. Ogden v. Murray, 39 N.Y. 202 (1868).
102. 29 Op. Att'y. Gen. 188 (1911). In the opinion of the Attorney General, a corporation
duly organized under the laws of the State of New York owned a United States built vessel.
However, most, if not all, of the capital stock of the corporation was acquired by aliens, citizens,
and residents of Canada. All of the officers of the corporation were aliens. The three directors
were citizens and residents of the United States. Id.
The Attorney General noted that amended § 4131 of the Revised Statutes provided that
[v]essels registered orenrolled pursuant to law, and no others, shall be deemed vessels
of the United States, and entitled to the benefits and privileges appertaining to such
vessels; but no such vessel shall enjoy such benefits and privileges longer than it shall
continue to be wholly owned by a citizen or citizens of the U.S. or a corporation
created under the laws of any of the states thereof.
Id.
The Attorney General stated that
the policy of the law is that no vessel is a vessel of the United States for purposes of
registry or enrollment unless it belongs to citizens of the United States. Whether a
corporation is such a citizen depends upon the intention of the legislature, to be found
in the statutes themselves.
Id. at 189.
103. Act ofMay 10, 1892, ch. 63,27 Stat. 27.
104. Id.
105. Act of May 28, 1896, ch. 255,29 Stat. 188.
106. Id.
107. Id. at 191.
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citizen thereof within the meaning of the navigation laws."10 8 Therefore, a
vessel belonging to a domestic corporation is owned by a citizen ofthe United
States, even though some of the stock in that corporation belongs to aliens.

Alien stockholders have neither legal nor equitable ownership of any part of
the vessel. 109
IV. CORPORATE DIRECTORS MUST BE UNITED STATES
CITIZENS FOR A UNITED STATES CORPORATION TO OWN A
VESSEL REGISTERED UNDER UNITED STATES LAW
Ownership requirements were later amended in the PCA. The amendment
required the upper echelon of a corporation to be citizens of the United
0
States."1
The legislative history of the amendment suggested that Congress felt that
"the importance of a merchant marine owned by citizens of the United States
and sailing in foreign trade under our flag cannot be overstated.""'
The present condition of the law is stated in § 12102 of the Vessel
Documentation Act, listing vessels eligible for documentation. 1 2 Documen-

108. Id. at 193.

109.Id. at 190.
110. Section 4132 (codified at 46 U.S.C. § 11 (1982)) provided that
seagoing vessels ... must be wholly owned by citizens of the United States or
corporations organized and chartered under the laws of the United States or of a state
thereof, the president and managing directors ofwhich shall be citizens of the United
States, and no others, may be registered as directed in this title.'
111. Views of the Minority, supranote 50 at 3. The report stated that:
The Act of March 3, 1825, provided for the issue of marine documents to vessels
owned by a corporation, and certainly since the Act of June 11, 1858, such marine
documents have not been invalidated by the transfer to aliens of some of the stock
of such corporations. The corporation, in short, deemed a citizen of the United States
regardless of the nationality of its individual stockholder ....
Id. at5.
five tons not registered under the laws of
112.46 U.S.C. § 12102 (1983). A vessel of at least
a foreign country is eligible for documentation if the vessel is owned by:
(1) an individual who is a citizen of the United States;
(2) an association, trust, joint venture, or other entity(A) all of whose members are citizens of the United States; and
(B) that is capable of holding title to a vessel under the laws of the United States or of
a State;
(3) a partnership whose general partners are citizens of the United States and the
controlling interest in the partnership is owned by citizens of the United States;
(A) a corporation established under the law of the United States or of a State, whose
president or other chief executive officer and chairman of its board of directors are
citizens of the United States and no more of its directors are non-citizens than a minority
of the number necessary to constitute a quorum;
(4) the United States Government; or
(5) the government of a State.
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tation is available only to "vessels which are wholly owned by United States
113
citizens."
V. THE USE OF A FOREIGN BUILT VESSEL
AS A FISH-PROCESSING VESSEL WITHIN
THE UNITED STATES FISHERY
The PCA impliedly granted authority for reflagged vessels to operate as
fish-processing vessels1 14 in the FCZ of the United States. In addition,
Congress explicitly provided that processing vessels engaged in the processing of fish within United States jurisdiction need not be built in this
country.

115

The use of a reflagged vessel for fish-processing is not prohibited under
the fishery or shipping laws of the United States. The PCA granted authority
for foreign flagged vessels to register under the American flag. The current
law provides that "any vessel of at least five net tons, that is not registered
116
under lhe laws of a foreign country, is eligible for documentation."
Therefore, a foreign flagged vessel of at least five net tons, not registered in
113. 46 C.F.R. §§ 67.03-9(b)(2) (1988). See also 46 U.S.C. § 12102 (1983) stating that
Citizens include...
(1) an individual if he is a native born, naturalized, or derivative citizen of the United
States, or otherwise qualifies as a United States citizen.
(2)(a) apartnership, if all of its general partners are citizens and thecontrolling interest
in the partnership is owned by citizens of the United States;
(0) an association if each of its members is a citizen;
(c) a joint venture if each of its members is a citizen;
(3) a trust arrangetnent if each of its trustees and beneficiaries is a citizen;
(4) it
corporation for purposes of obtaining a registry, a fishery license, or a pleasure
license, if:
(a) it is incorporated under the laws of the United States, including a federal scheme or
incorporation;
0b) its chief executive officer is a United States citizen;
(c) its chairman of the board of directors is a United States Citizen; and,
(d) no more of its directors are non-citizens than a minority of the number necessary to
constitute a quorum.
(5) a corporation for the purposes of obtaining a coastwise or Great Lakes license
endorsement, if:
(a) it meets all the requirements of paragraph (a) of this section; and,
(b) at least seventy-five percent of the interest in the corporation is owned by the United
States citizens.
Under (4)(d), a corporation would be entitled to document a vessel for operation in the fisheries
even if all of the stock of the corporation were held by non-citizens. However, if the vessel is to
be used in coastwise trade other provisions of the regulations apply. See also 46 U.S.C. § 802
(1983).
114. A "fish processing vessel" is a vessel that "commercially prepares fish or fish products
other than by gutting, decapitating, gilling, skinning, shucking, icing, freezing, or brine chilling."
See 19 C.F.R. § 4.80 (1982); Gillentine v. McKeand, 426 F.2d 717, 720-21 (1st Cir. 1970);
Ravesies v. United States, 37 F. 447 (C.C.S.D. Ala. 1889).
115. Panama Canal Act, supra,note 31.
116. 46 U.S.C. § 104(1982).
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a foreign country, would appear to be documentable under the United States
17
flag.
The intent of Congress, in delineating the difference between fishing
vessels and fish-processing vessels, was to include only those vessels on
which extensive processing is done to prepare fish or fish products for
marketing." 8 Therefore, a reflagged vessel is not prohibited from being
documented as a fish-processing vessel to operate in the FCZ. The reflagged
vessel would not be operated in the coastwise trade or fisheries as defined in
the law.
A foreign built fish-processing vessel registered under the law of the
United States may be permitted to process fish anywhere within 200 miles
of our shores. 119 If the vessel transports its product, the vessel will be
restricted from doing so whenever that would involve transporting the
prodtict between any two ports in the United States. 120 Thus, a reflagged
vessel is prohibited from receiving fish inside territorial waters (within three
miles of our shores) and then transporting that fish product to another point
121
in the United States.
However, "if the vessel received the fish outside the United States'
to offloading or landing the fish or
territorial waters, there is no restriction
122
States.'
United
the
in
product
123
Also, the vessel may receive fish from United States fishing vessels
inside the territorial waters, process and offload the fish product, and then
move to another point in the waters of the United States. This is not
considered coastwise trade because the processing vessel is not transporting
124
the fish.

117. However, under 46 U.S.C. § 12105(1983), a foreign-flagged vesstl registered under this
section may not engage in the coastwise trade, the Great Lakes trade, or the fisheries.
118. 130 CONG. REc. H7230 (daily ed. June 27, 1984).
119. Koch, Regulation of Vessels in the United States Fishing Industry: Its Effect on
Utilization of the Nation'sFisheriesPotential, 14 J. MAR. L. & COM. 347, 352-53 (1983).

120. Id. at 355.
121. Id. at 355-56.
122. Id. at 356-57.
123. A "fishing vessel" is a vessel that "commercially engages in the catching, taking, or
harvesting of fish or an activity that can reasonably be expected to result in the catching, taking,
or harvesting of fish." 46 U.S.C. § 2101(1la) (Supp. V 1987).
124. Koch, supranote 119, at 357.
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VI. COMPLIANCE WITH SEAMAN CITIZENSHIP AND MANNING
REQUIREMENTS FOR UNITED STATES DOCUMENTED VESSELS
OPERATING STRICTLY FROM FOREIGN PORTS AS
FISH-PROCESSING VESSELS
The general rule is that seventy-five percent of the crew (excluding
licensed individuals) on a fish-processing vessel must be citizens of the
United States. 125 In addition, sixty-five percent of the deck crew must be
able seamen. Citizenship requirements are conditioned on the vessel departing from a port of the United States.126 If a vessel operates exclusively from
a foreign port, crew citizenship requirements do not apply.
In regard to manning requirements, the Commercial Fishing Industry
Vessel Act ("CFIVA") 127 codified these requirements with respect to fishprocessing vessels by creating a new category of able seamen. The CFIVA
lowered the percentage requirement for able seamen to fifty percent for some
fish-processing vessels. Unlike citizenship requirements, if the vessel
operates exclusively from a foreign port, manning requirements continue to

apply. :If an able seaman is lost, the position may be filled by a non-citizen.128
The master of the vessel must replace those lost with an equal number who,
if available, must be of the same or higher grade or rating as those whose
places they fill.
29
Crew requirements date back to the Act of March 4, 1915 ("1915 Act"). 1
The purpose of the 1915 Act was to promote the welfare of American seamen
in the merchant marine of the United States and to promote safety at sea.130 The
slightly modified provisions are still found in the United States Code.131
125.46 U.S.C. § 8103(b)(1)(A)-(B) (Supp. I 1983).
126. Id. § 8702(b)(2) (Supp. 11983).
127. Id. § 2102 (Supp. 11983).
128. See generally id. § 8103 (Supp. 11983).
129. Act of March 4, 1915, ch. 153, § 13, 38 Stat. 1164 [hereinafter The Seaman's Bill].
130. H.R. REP. No. 1439,63rd Cong., 3rd Sess. (1915). Section 13 of the The Seaman's Bill
provided
[t]hat no vessel ofone hundred tons gross and upward... shall be permitted to depart
from any port of the United States unless she has on board a crew not less than
seventy-five percent of which, in each department thereof, are able to understand any
order given by the officers of such vessel, nor unless forty percent in the first year,
forty-five percent in the second year, fifty percent in the third year, fifty-five percent
in the fourth year after the passage of this Act, and thereafter sixty-five percent of her
deck crew, exclusive of licensed officers and apprentices, are of a rating not less than
able seamen.
The Seaman's Bill, ch. 153, § 13, 38 Stat. 1164, 1169 (1915).
131.46 U.S.C. § 8103(b) (Supp. 11983) states that:
On each departure of a documented vessel (except a fishing or whaling vessel or
yacht) from aport of the United States, 75 percent of the seamen (excluding licensed
individuals) must be citizens of the United States. If the Secretary decides, on
investigation, that qualified citizen seamen are not available, the Secretary may
reduce the percentage.
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There were no citizenship requirements pertaining to the crews aboard
United States flag fishing vessels. Fishing vessels were exempt because there
were many other exemptions for fishing vessels in various statutes that were
of such a character as to require a complete study of the laws applicable solely
132
to these vessels.
CFIVA § 672(b) required that seventy-five percent of the crew, excluding
licensed officers, be United States citizens on United States flag processors
and tenders. But if any vessel while on a foreign voyage were for any reason
deprived of the services of any member of the crew, such position might be
filled by a person other than a United States citizen until the first call at a
133
port in the United States where such replacements could be obtained.
For fish-processing and fish-tender vessels, seventy-five percent of the
seamen (excluding licensed individuals) must be citizens of the United States
"on each departure... from a port of the United States. ' 34 If qualified
United States citizen seamen are not available, the Secretary of Transportation may reduce this percentage. The citizenship requirement, however, does
not apply to fish-processing vessels which operate exclusively from foreign
ports. CFIVA § 8103(b) "applies to certain documented vessels departing
135
from a port of the United States."
The fact that the vessel operates in the United States Fishery Conservation
and Management Zone is irrelevant. Since the voyage from a foreign port
to the United States Fishery Conservation and Management Zone is a foreign
voyage, CFIVA § 8103(e) applies only with respect to personnel replace136
ments.
The term "seaman" is broadly defined as an individual engaged or
employed in any capacity on board a vessel owned by a citizen of the United
States. 137 The United States Coast Guard takes the position that the officers
and seventy-five percent of the crew (including processing workers) must be
United States citizens on fish-processing and fish-tender vessels.
132. H.R. REP. No. 3041,74th Cong., 2d Sess. 12 (1963).

133.46 U.S.C. § 8103(e) (1983).
134. Id. § 8103(b).
135. Letter from Captain F. J. Grady, United States Coast Guard, Chief, Merchant Vessel
Personnel Division (Nov. 13, 1986.) (emphasis added).
136.46 U.S.C. § 8103(e) (Supp. 11983) states
if a documented vessel is deprived for any reason of the services of an individual
(except the master) when on a foreign voyage and a vacancy consequently occurs,
until the vessel's first return to a port at which a replacement who is a citizen of the
United States can be obtained, an individual not a citizen of the United States may
serve in-

(1) the vacancy; or
(2) a vacancy resulting from the promotion of another individual to fill the original

vacancy.
137.46 U.S.C. § 10101(3) (1983). See generallyGale v. Union Bag & Paper Corp., 116 F.2d
27 (5th Cir. 1940), cert. denied, 313 U.S. 559 (1940).
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VII. MANNING REQUIREMENTS UNDER THE COMMERCIAL
FISHING VESSEL INDUSTRY ACT
The CFIVA modified the requirement that sixty-five percent of the deck
crew on any fish-processing or tender vessel be able-bodied seamen
("ABS"). The CFIVA modified this requirement by creating a new category
of ABS. The modification lowered the percentage requirement to fifty
percent for some fish-processing vessels, 138 and eliminated it altogether for
smaller fish-processing vessels and fish tender vessels, regardless of size.
"Able seaman fishing industry" is the new category for service on a
fish-processing vessel. An individual must have at least six months of service
on deck on board vessels operating on the oceans or the navigable waters of
the United States. 13 9 Only employees on a fish-processing vessel are eligible
to be part of the "able seaman fishing industry"; employees on other vessels
for which there is an ABS requirement must meet the more stringent
standards of the "able seaman special" category. 140 The more stringent
standards require twelve months of service on board vessels operating on the
oceans or the navigable waters of the United States, or the requirements of
141
the other categories requiring additional months of service.
Able seamen on fish-processing vessels, which entered into service before
1988, and serve on vessels which measure more than 1600 but not more than
5000 gross tons, may all be part of the "able seaman fishing industry" class
142
and thus need have only six months of work experience at a minimum.
However, vessels on less than 1600 tons (except those entering service after
December 31, 1987, with more than sixteen processing workers) are completely exempt from the ABS re4uirements, as well as the merchant mariners'
43
document requirements.1
For vessels that entered service after December 31, 1987, all the able
seamen required to be on the fish-processing vessel may be part of the "able
seaman fishing industry," provided the vessel has more than sixteen individuals on board primarily employed in the preparation of fish or fish
products and the vessel is not more than 5000 gross tons. 144 If the vessel has
fewer than sixteen process workers on board, it is exempt from the ABS
requirement.
For fishing industry vessels which must comply with an ABS requirement,
fishing industry ABS may be used rather than the other categories of ABS
which require more extensive work experience. A fish-processing vessel of
138.46 U.S.C. § 7312(b)(c) (Supp II 1984).
139. Id. § 7311(a).
140. Id. § 7306(b)(3).
141. Id. § 7309.

142. Id. § 7312(f)(1).
143. Id. §§ 7312, 8701(a)(6), (7), 8702(a)(6), (7).
144. Id. § 7312(f)(2).
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less than 5000 gross tons requiring two watches must have at least fifty
percent of the deck crew at a rating of at least "AB fishing industry."
VIII. REPLACEMENT OF DECK CREW
WITH FOREIGN CITIZENS
As early as 1922, the United States Attorney General was asked to give his
opinion on "whether refusal of clearance, under section 13 of the Seamen's Act,
to any vessel not complying with the requirements of section 13 relative to the
number of able seamen in the deck crew, is mandatory...."145
The Attorney General considered that there is a qualification to the
requirement that sixty-five percent of a vessel's deck crew have a rating not
less than able seaman in order to leave a port of the United States. If part of
the deck crew has been lost by desertion or casualty and no men equal in
rank to those lost are obtainable, the obligations of this section do not apply
and the vessel, notwithstanding a shortage in her percentage of able seamen,
may depart. 146 The master of the vessel, however, must replace those lost
with an equal number of men who must be of the same or higher grade or
rating, if obtainable, as those whose places they fill.147
The holding of the Attorney General was based on his interpretation of
section 13 granting emergency relief for loss of the crew by desertion or
casualty. 148 CFIVA §1498103(e) allows foreign citizens to replace persons who
can no longer serve.
IX. MERCHANT MARINERS' DOCUMENTS
FOR FISHING INDUSTRY PERSONNEL
Merchant mariners' documents have never been required for individuals
employed on fishing vessels. 150 The CFIVA extends this exemption to
fish-tender vessels, existing fish-processing vessels of not more than 1600

145. 33 Op. Att'y Gen. 367 (1922) (superceded by Act of May 11, 1918,40 Stat. 548).
146. Id.
147. Act of March 4, 1915, ch. 153 § 4516,38 Stat. 1169.
148. Id. at 371. Under the current status of the law for vessels of at least 100 gross tons:
A vessel may depart from a port of the United States only if at least(1)seventy-five percent of the crew in each department on board is able to understand
any order spoken by the officers, and
(2)sixty-five percent of the deck crew (excluding licensed individuals) have.., a rating
of at least able seamen, except that this percentage may be reduced to fifty percent on
a vessel permitted under § 8104 of this title to maintain a Z-watch system.
Id.
46 U.S.C. § 8702(b) (1983).
149. 46 U.S.C. § 8103(e) (1983).
150. Id. § 8701(a)(3).
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gross tons, and new fish-processing vessels with fewer than sixteen process151
ing workers.
For those fish-processing vessels which are not exempt from the requirement of merchant mariner documenting, merchant mariners' documents are
nevertheless not required for those processing workers whose positions are
not related to navigation, for example, individuals working in the laundry or
galley.15 2 Thus, fishing industry personnel are exempt from classification as
licensed individuals or deck crew.
X. COMPLIANCE OF UNITED STATES DOCUMENTED VESSEL
OPERATING STRICTLY FROM FOREIGN PORTS
AS A FISH-PROCESSING VESSEL WITH
OFFICER CITIZENSHIP REQUIREMENTS
Unlike the exception for unlicensed crew citizenship requirements, which
would allow non-United States citizens to crew if the vessel is operated from
a foreign port, officers must be United States citizens. 153 However, if an
officer below the grade of master is deprived of service, the officer may be
replaced by a non-United States citizen until first retum of the vessel to its
154
home port.
A. Officers Must Be United States Citizens
The requirement for officers to be citizens of the United States was first
derived from the Act of December 31, 1792.155 The Act stated that "vessels
... registered, pursuant to this act.., shall be denominated and deemed
ships or vessels of the United States ...: Provided, that they shall not
continue to enjoy the same, longer than they shall continue to be wholly
156
owned, and to be commanded by a citizen of said states."
Citizen requirements were codified in the Revised Statutes, Section 4131.
Originally enacted, the statute read: "and officers of vessels of the United
States shall in all cases be citizens of the United States."' 157 Section 4131 was
later amended by the Act of June 26, 1884 ("1884 amendment"), to read:
All the officers of vessels of the United States shall be citizens of the
United States, except that in cases where, on a foreign voyage, or on a
voyage from an Atlantic to a Pacific port of the United States, any such
vessel is for any reason deprived of the services of an officer below the
151. Id. q 8701(a)(3), (6).
152. Id. § 8701(a)(7).
153. Id. § 8103(a), (b).
154. Id. § 8103(e).
155. Act of December 31, 1792, ch. 1,§ 1, 1 Stat. 287.
156. Id. at 287-88.
157. id. at 288.
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grade of master, his place, or a vacancy caused by the promotion of
another officer to such place, may be supplied by a person not a citizen
of the United States until first return of such vessel to its home port;
and such vessel shall not be liable to any penalty or penal tax for such
1 58
employment of an alien officer.
The purpose of the 1884 amendment was to remove certain burdens on
the American merchant marine and to encourage the American foreign-carrying trade. 159 The goal of the 1884 amendment was to succor the declining
American merchant marine by removing some regulatory burdens which
increased the cost of navigating American vessels in competition with
160
competing foreign vessels, which are not subject to such impositions.
The legislative history indicates that it was necessary to modify the law
requiring all the officers of an American vessel to be citizens of the United
States.161 A large proportion of the seamen serving American vessels were
aliens. Thus, "as it frequently occurred on foreign voyages, on the disability
of the mate of a vessel, it became necessary to supply his place with an alien
until the return of the vessel to the United States.' 6 2 Accordingly, the
requirement that officers be citizens of the United States was codified. 163
To the extent that a fishing vessel carries an officer who is neither the
master nor in charge of the watch, citizenship will be governed, as a practical
matter, by the provisions of the Officer's Competence Certificates Convention of 1936.164
The International Officer's Competency Convention concerned the minimum requirement of professional capacity for masters and officers on board
158. Act of June 26, 1884, ch. 121, § 1,23 Stat. 53,54.
159. American Ship-Building and Ship-Owning Interest, H.R. REP. No. 5,48th Cong., 1st
Sess. (1884).
160. Id. at 1.
161. Id. at 3. See also 15 CONG. Rc. H3427, H3428 (daily ed. April 26, 1884)(statement of
Rep. Deuster).
162. Id. at H3428.
163.46 U.S.C. § 221 (1982). Section 221 states:
[B]ut no such vessel shall enjoy such benefits and privileges longer than it shall
continue to be ...commanded by a citizen of the United States. And all the officers
of vessels of the United States who shall have charge or a watch, including pilots,
shall in all cases be citizens of the United States. The word "officers" shall include
the chief engineer and each assistant engineer in charge of a watch on vessels... and
no person shall be qualified to hold a license as a commander or watch officer or a
merchant vessel of the United States who is not a-native-born citizen, or whose
naturalization as a citizen shall not have been fully completed. In cases where on a
foreign voyage, or a voyage from an Atlantic to a Pacific port of the United States,
any such vessel is for any reason deprived ofthe service of an officer below the grade
of master, his place may be supplied by a person not a citizen of the United States
until the first return of such vessel to its port; and such vessel shall not be liable to
any penalty or penal tax for such employment of an alien officer.
Id.
164. Officer's Competence Certificates Convention, October 24, 1936, 54 Stat. 1683, T.S.
No. 950,40 U.N.T.S. 153.

Arizona Journalof Internationaland ComparativeLaw

[Vol. 7:2

merchant ships. 165 This bill was designed to comply with the provisions of
the Convention applicable to vessels of 200 or more gross registered tonnage
engaged in navigation on the high seas, the Convention requirements were
166
later codified.
B. Officers Must Be Licensed
There is no law requiring a vessel to have a master or a mate, but when
these officers are employed they must be licensed. 167 The licensure of
officers is designed to protect those engaged in navigation, the traveling
public, and property. 168 The requirement for licensing officers was first
stated in the Act of February 28, 1871.169
The regulations were designed to prevent disasters attributable to vessels'
faulty construction and reckless navigation. 170 The licensing of captains was
regarded as a matter of primary importance, "not only as an assurance of a
better observance of the law by all the officers of the vessels, but that safety
and good management would be greatly promoted."'' Requirements for
72
officer licensure were later codified.1

165. Officer's Competence Certificates Convention, H.R. REP.No. 659,76th Cong., 1st Sess.
3 (1939).
166.46 U.S.C. § 224a (1982).
167. The Steamship United States, I F. 133 (C.C.D. Mass. 1880).
168. United States v. Sims, 9 F. 443 (N.D. Ohio 1881).
169. Act of February 28, 1871, ch. 100, § 14, 16 Stat. 440,446. Section 14 stated:
And be it further enacted, that the inspectors shall license and classify the captains,
chief mates, engineers, and pilots of all steam-vessels, and it shall be unlawful to
employ any person, or for any person to service as a captain, chief mate, engineer,
or pilot on any steamer who is not licensed by the inspectors ....
Id.
170. See Security of Life on Steam Vessels, Letter from the Secretary of the Treasury, H,R.
Doc. No. 175,41st Cong., 2d Sess. (1870).
171. Id. at 32.
172. See 46 U.S.C. § 224 (1982); Act of December 21, 1898, ch. 29, § 1, 30 Stat. 764; Act of
January 25, 1907, ch. 398,34 Stat. 864; Act of May 28, 1908, ch. 212, § 2, 35 Stat. 425; Reorg.
Plan. No. 3 of 1946, §§ 101-104, reprintedin 60 Stat. 1097 (1946); Act approved Aug, 7, 1946,
ch. 783,60 Stat. 883, repealedby Act of Aug. 26, 1983, Pub. L. 98-89, § 4(b), 97 Stat. 600, 04.
As originally enacted, 46 U.S.C. § 224 (1982) provided that:
The Coast Guard shall license and classify the masters, chief mates, and second and
third mates, if in charge of a watch, engineers, and pilots of all steam vessels, and the
masters ofsail vessels of over seven hundred gross tons, and all other vessels of over
one hundred gross tons carrying passengers for hire. It shall be unlawful to employ
any person or for any person to serve as a master, chief mate, engineer, or pilot of
any steamer or as master of any sail vessel of over one hundred gross tons carrying
passengers for hire who is not licensed by the Coast Guard; and anyone violating this
section shall be liable to a penalty of one hundred dollars for each offense.
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C. Officer Citizenship Requirements
Only a United States citizen may serve as a master, chief engineer, or
officer in charge of a deck watch or engineering watch on United States
documented vessels. 173 Under the Officer's Competency Convention of
1936, the master, mates, and engineers on United States documented vessels
174
of 200 gross tons or more must be licensed.
A license for an officer can
175
citizen.
States
United
a
to
only be issued
CONCLUSION
For seventy-five years the United States has allowed foreign-flagged
vessels to be reflagged under the law of the United States. The primary
purpose of admitting foreign-flagged vessels was to build up and expand
United States commerce with foreign nations. In addition, an expanded
American merchant marine would be an asset to our country in times of
emergency. Admission of foreign-flagged vessels would alleviate commercial transportation pressures caused by the inadequate American coastwise
fleet.
The current status of the law provides that a vessel of at least five net tons,
not registered under the laws of a foreign country, is eligible for documentation. Reflagged vessels may operate in foreign trade but not in coastwise
trade or in the fisheries of the United States. Only United States citizens may
reflag a vessel, and a foreign corporation is not a citizen as defined in United
States shipping laws.
The definition of "fisheries" does not include fish-processing within its
terms. Congress, however, has expressly stated that reflagged fish-processing vessels operating within U.S. jurisdiction need not be built in the United
States. A foreign-flagged vessel may operate as a fish-processing vessel in
the Fishery Conservation Zone of the United States.
American documented vessels operating exclusively from a foreign port
are exempt from deck crew citizenship requirements if the vessel does not
leave a United States port. If the vessel operates exclusively from a foreign
port, foreign citizens may constitute the deck crew for the vessel. By
contrast, manning requirements apply to the vessel even if it is exclusively
operated from foreign ports. If an able seaman position is lost for whatever
reason that position may be filled by a non-citizen.
Regardless of whatport a vessel is operating from, the master of the vessel
is required to be a United States citizen. All other officers are also required
to be United States citizens. However, if an officer below the grade of master
173.46 U.S.C. § 8103(a) (Supp. 11983).

174. Id. § 8304.
175. Id.§ 7102.
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is removed from service, that position may be filled by a non-citizen until
the first return of the vessel to a United States port. If a vessel operates
exclusively from a foreign port, the crew could be comprised entirely of
foreign citizens, except for the master of the vessel. It is arguable, however,
that the authorized exemptions would not apply to a vessel that is voluntarily
operating from a foreign port.

