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THE REGULATION OF USURY
Resumen
Este articulo revisa la historia de la usura en el derecho inglks y
discute la ley de crdito al consumidor(The Consumer Credit Act) de
1.9 74 y el impacto de sus reglasen el tratamientojudicialactualde la
usura en el Reino Unido. En una 6poca, en el derecho ingles, un
pr~stamofu consideradousurario,si en 6l se contemplaba unpago
adicional a la suma prestada,pero con el transcursodel tiempo se
empez6 a distinguir entre intereses (usura) excesivos e intereses
razonables.Mas afin, se lleg6 a aceptarcomo necesarioalgi~n tipo de
interns si se queria impulsarel desarrollodel comercio y habilitaral
rey el acceso a fondos parafinanciar los gastos del estado. Desde
approximadamente1.571 sefj6 una tasa legalmixima de intereses,
aunque en la prtctica los intereses fluctuaban de acuerdo a la
situaci6ndelpais.Evasiones continuasa la ley de usura condujeron
a la adopci6nde una seriede leyes sobre la usura, cada una haciendo
ver los males que ellaproducia.En 1.854, elParlamentoaprob6 una
ley eliminando todas las leyes anterioressobre la usura, incluida la
ley sobre tasas mdtximas de interns. Una investigaci6n de 1.898
revel6 abusos escandalososporpartede losprestamistas.La medida
legislativaresultantefu6 la ley sobreprestamistas(The Moneylenders
Act) de 1.900, por medio de la cual se le otorg6 competencia a las
cortesparareexaminaraquellastransaccionesen donde los intereses
u otros cargosfueren excesivos, o la transaccionfu6llevada a cabo
bajo presi6n, o era definitivamente impuesta con ventajas para la
parte economicamentefuerte,y exigi6 que todos los prestamistasse
registraran.La ley suplementaria sobreprestamistas(The Supplemental Moneylenders Act) de 1.927, les exigi6 obtener licencia en
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lugar del simple registro,presumi6 excesivos los interesessuperiores
al 48% y restringi6la libertadcontractual.Estasdos leyes adolecian
de dos grandesdefectos, pues solo se aplicabana pr~stamoshechos
porprestamistas,dejando de lado las ventas a cr~dito, y no crearon
ningtzn cuerpo gubernamental con la responsabilidad de hacer
cumplirla leypor lo cual, la iniciativaparabuscarlaprotecci6nque
la ley le otorgaba, le correspondia a cada deudor. En 1.968 se
estableci6 el comitM de crhdito al consumidor (The Committee on
Consumer Credit)paraque examinarala legislaci6ny lapracticaen
el campo del crbdito al consumidor. En las conclusiones de su
investigaci6n,presentadasen 1.971, este comitM determin6 que en la
realidad,laprotecci6nbrindadaporlas leyes de 1.900y 1.92 7 contra
la imposici6n de intereses excesivos, era en gran parte inefectiva,
particularmentepara aquellos deudores de infimos recursos.En sus
recomendaciones,el comit6 se mostr6 opuesto a lafijaci6nde tarifas
m6ximas de interksy apoy6 la extensi6n de la regla, sobrepresunci6n
de intereses excesivos a aquellos que pasaran del 48%, a todo el
campo del crbdito al consumidor,el uso amplioygeneralde licencias
para los prestamistas, con instrumentos de control a nivel local y
centraly la adopci6n de una reglaconsiderandoel cobro continuo de
intereses excesivos como causal de la suspensi6ny revocaci6n de la
licencia. Las recomendaciones del comit fueron acogidas legislativamente por medio de la ley de cr~dito al consumidor (The
Consumer Credit Act) de 1.974. Esta ley derog6 nuevamente toda la
legislaci6nanterior.El nuevo rbgimen,provee: (1) a la corte depoder
para reexaminar la transacci6ny de discreci6n para variar las
estipulacionesdel acuerdo, cuando encuentre que ellas son abusivas;
(2) un criteriodepuro derechoparadeterminarcuando el acuerdoes
abiertamente abusivo; (3) pautas que la corte ha de seguirpara
establecercudindo elprkstamo es extorsivo, tales como, la consideraci6n del inters prevaleciente a la fecha en que aqu~l tuvo lugar,
factores relevantes para el deudor y el acreedor y cualquier otra
transacci6n vinculada al pr~stamo; (4) que la carga de la prueba
recae en la persona interesadaen probaralguno de los factores en
cuesti6n; (5) que, aunque la corte encuentreextorsiva una operaci6n
de cr~dito,puede, en su discreci6n, negarleprotecci6nal deudor,si
encuentrasu conducta moralmente reprensible,u ordenarcualquier
otra sanci6n, como por ejemplo, una rendici6n de cuentas, declarar
sin efecto la obligaci6ndel deudor,o exigir al acreedorla devoluci6n
de algunasuma, en lugarde reabriroreexaminarlatransacci6n.La
mayordiferenciade esta ley con respecto alasanterioresse encuentra
en que ella se aplicaa todas las operacionesdepr6stamo,cualquiera
sea el deudor,yen que trasladala carga de lapruebaalacreedor.Los
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pocos casos decididos hasta la fecha indican que una solicitud
exitosa a la corteparaque reexamine la transacci6nva a ser, como en
las legislaciones anteriores, muy escasa. Una ventaja de la ley
consiste en que ella reemplaza una fijaci6n legal de los topes
mdximos de interbs por una discreci6n judicial. Esto evita una
restricci6nartificiala la competencia, la cual puede resultarcomo
consecuenciade lafijaci6nde tasasmgximas de inter~sen el campo
del consumidor. Pero con elfin defacilitarel acceso al mercado del
cr~dito a todos lo que lo necesitan, la remoci6n de los topes maximos
de inters tiene que ser compensada con medidas designadas a
fortalecer la competencia, tales como la publicaci6n de las tasas de
inters y el control de las pr, cticas comerciales del otorgante del
cr~dito a trav&s, por ejemplo, de un sistema de licencia obligatoria,
con amplia discreci6n de las cortes y una maquinariafuerte para
hacer cumplir la ley.
Abstract
Ths articlereviews the history ofusury in English law and discusses
the Consumer Credit Act of 1974 and the impact of its statutory
provisions on contemporary judicial treatment of usury in the
UnitedKingdom. Atone time, a loan was consideredusuriousunder
English law if it provided for any payment additional to the
principal sum advanced, but over time a distinction came to be
drawn between oppressive usury and reasonable usury. Furthermore, it became apparentthat, if commerce was to develop and the
king was to have access to funds tofinance state expenditures,some
interesthad to be allowed. From 1545, a ceiling rate on interestwas
statutorilyfixed, although the actualratefluctuatedaccordingto the
mood of the nation. Constant evasions of the usury laws led to the
adoption of a series of usury statutes, each inveighing against the
evils of usury. In 1897, Parliamentpassed an act repealing the
totality of the usury statutes, including the ceiling rate. An investigation in 1894 revealed abuses by moneylenders on a massive
scale. The resulting legislative action, the Moneylenders Act of
1900, empowered the court to reopen transactionswhen interest or
other charges were excessive or the transaction was harsh and unconscionable, and requiredall moneylenders to be registered. The
supplemental Moneylenders Act of 1927 substituted licensingfor
registration,stipulatedthat interestin excess offorty-eight percent
was primafacie excessive and restricted contract terms. The two
major weaknesses of the Moneylenders Acts of 1900 and 192 7 were
that they applied only to loan transactionsby moneylenders, not to
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sales on credit, and no government body wasgiven responsibilityfor
enforcement, thus leaving the invocation of the acts to the initiative
of the borrower. The Committee on Consumer Credit (the Committee) was set up in 1968 to examine the law and practice of
consumer credit. In its report presented in 1971, the Committee
concluded that in practice the protection afforded by the MoneylendersActs of1900 and 192 7 againstexcessive interestchargeswas
largely ineffective, particularlyregarding low-income consumers.
In its recommendations, the Committee decided against the introduction of statutory ceilings and advocated the extension of the
forty-eightper cent rule to the entirefield ofconsumer credit,the use
of a comprehensive licensing system with the local and the central
enforcement and the adoption of the principle thatpersistent overcharging is groundsfor a license suspension or revocation. The
Committee's recommendations were legislated in the form of the
Consumer CreditAct of 1974 (the Act). The Act repealsall existing
consumer credit legislation. The new regime under the Act provides
(1) the court with a reopeningpower and discretion to vary the
agreementprovisions when itfinds the credit bargain extortionate,
(2) a standard that requires the credit bargain to be "grossly"
extortionate,(3) guidelines which the courtfollows in determining
whether the credit bargainis extortionate,such as considerationof
the prevailinginterestratesat the time the bargainwas madefactors
relevantto the debtor,factors relevantto the creditorand any linked
transactionto the bargain, (4) that the onus lies on the creditorof
proving that the bargain was not extortionate, and (5) that, if the
court determines that a credit bargainis extortionate, ratherthan
reopen the transaction, it may, in its discretion, decline the debtor
reliefif itfinds his conduct morally reprehensibleor orderanother
remedy, e.g., direct accounts to be taken, set aside the debtor's
obligationororderrepayment by the creditor.The majordifferences
of the Act from previous legislationare that the Act covers all credit
agreements with an individual debtor, not merely moneylending
transactions,and the legal burden ofproofis placed on the creditor.
The few cases decided to date indicate that, as under previous
legislation, a successful application to the court to reopen a
transactionunder the Act will be rare.An advantageofthe Act is that
it replaces statutory rate ceilings with generaljudicial discretion.
This avoids the artificialconstrictionon competition that can result
from rate ceilings in the consumer sector. But, in order to provide
access to the credit market to all who need it, the removal of rate
ceilings has to be counterbalanced by measures such as rate
disclosureand a licensingsystem with broad discretionofthe courts
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and strongenforcement machinery, thefirst measurebeing designed

to strengthen competition and the second to control business
practices of the credit grantor.

Usury has been the subject of condemnation since Biblical times.
In England, it was for centuries not only a crime but a spiritual offence
as well. An Act of Henry VII, 2 the first general statute on usury,
nullified usurious bargains and imposed a penalty of £100 on
offenders, "reserving to the church [this punishment notwithstanding]
the correction of their souls according to the laws of the same." 3 In the
words of one writer:
Usury was, in England, an object of hatred and legal
animadversion at least as early as the time of Alfred; and
Glanville, Fleta and Bracton bear ample testimony to the
abhorrence in which it was held, and to the severity with
which its professors were punished. Alive or dead, the
usurer was the object of spiritual or royal vengeance; and

while the ordinances of Holy Church were employed in
compelling restitution in those who had taken usury

against the sacred laws, the king was studiously searching
out those who had died usurers, and exerting his absolute
authority over their estates and possessions.
This article will review the history of usury in English law and
discuss the Consumer Credit Act of 1974 and the impact of its
statutory provisions on contemporary judicial treatment of usury in
the United Kingdom.
1. Exodus 22:25; Leviticus 25:35-37; Deuteronomy 23:19,20; see Psalm 15. For
an absorbing account of usury law as an indicator of different legal standards of
fairness, see Professor Boris Kozolchyk's forthcoming study, Legal Models of
Fairness,which contains a detailed description of the development of usury law in
England. For a full comparative treatment, one of the most informative sources
remains. H.H.L. BELLOT, BARGAINS WITH MONEYLENDERS (2d ed. 1906). Other
works on the subject include J.B. KELLEY, SUMMARY OF THE HISTORY AND LAW OF
USURY (London 1835); R. B. COMYN, A TREATISE ON THE LAW OF USURY (London
1817); M. ORD, AN ESSAY ON THE LAW OF USURY (London 1804).
The most famous polemic against usury is Dr. Thomas Wilson's A Discourse upon
Usury. T. WILSON, A DISCOURSE UPON USURY (London 1572). A Doctor of Civil
Law, a Master of the court of Requests and later a diplomat, Wilson was widely
travelled, and his upbringing and experiences did not imbue him with enthusiasm for
the cause oflaissez-faire. The edition most widely consulted is that by R.H. Tawney. T.
WILSON, A DISCOURSE UPON USURY (R.H. Tawney ed. 1925) (1st ed. London 1572).
2. An Act against Chevizance and Usury, 3 Hen. 7, ch. 5 (1488).

3. I.
3. Id.
4. COMYN, supra note 1, at 1-2.
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HistoricalBackground
At one time, a loan was considered usurious if it provided for any
payment additional to the principal sum advanced, but over time a
distinction came to be drawn between oppressive ("biting" or
"griping") usury and reasonable ("toothless") usury.' At all events,
it became apparent that, if commerce was to develop and the king was
to have access to funds to finance wars and other state expenditures,
some interest had to be allowed. A statute of Henry VIII fixed a
ceiling rate of ten per cent, 6 but within seven years this was repealed
by an enactment of Edward VI for reasons set out in a thunderous
Preamble:
But for as much as usurie is by the word of God utterly
prohibited as a vice most odious and detestable, as in
divers places of the Holy Scriptures it is evident to be seen,
which thing by no godly teaching and persuasion can sink
into the hearts of divers greedie uncharitable and covetous
persons of this realme, nor yet by any terrible threatnings
[sic] of God's wrath and vengeance that justly hangeth
over this realme for the great and open usurie therein dayly
used and practised, they will forsake such filthy gain and
lucre, unless some temporal punishment be provided and
ordinaed in that behalf.8
Two decades elapsed before the ten per cent permitted by the statute
of Henry VIII was restored.9 Thereafter, the ceiling fluctuated
according to the mood of the country, reaching a low point of five per
cent in the reign of Queen Anne. 10
The usury laws covered not only the lending of money but
transactions in merchandise designed to produce equivalent effects,
e.g., loans of wheat in consideration of return of a greater quantity at a
later date and sales under which the seller or his nominee had the right
to repurchase at a lower price. Constant evasions led to one usury
statute after another, each inveighing against the evils of usury. Even
during the twelve years of the Commonwealth and Protectorate, when
5. KELLY, supra note 1, at 5-7. Ecclesiastical opinion appears to have been divided
on the validity of the distinction.
6. A bill against Usury, 37 Hen. 8, ch. 9 (1545).
7.5 & 6 Edw. 6, ch. 20 (1551) (repealed 37 Hen. 8, ch. 9 (1545)).
8. Id.
9. An Act against Usury, 13 Eliz., ch. 8 (1571) (repealed 5 & 6 Edw. 6, ch. 20
(1551) and revived 37 Hen. 8, ch. 9 (1545)).
10. An Act to reduce the Rate of Interest, without any Prejudice to Parliamentary
Securities, 12 Anne, ch. 16 (1713).
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one might have thought that Cromwell and his colleagues had more
pressing affairs of state on their minds, time was found to pass yet
another Act against usury. 1
The statutory ceilings were by no means as restrictive as would
appear at first sight. Loans repayable on a contingency or otherwise
involving a hazard to the lender's money were not considered to be
within the statutes,thus excluding annuities, post obit bonds, bottomr.y bonds and insurance. 12 The reasoning was that the payment
was for the risk, not merely for the use of the money.
THE REPEAL OF THE USURY LAWS
With the growth of Empire and the burgeoning of the Free Trade
movement, restrictions on usury began to receive more critical
attention. Succumbing to onslaughts on the usury laws by Jeremy
Bentham," Adam Smith, 4 and John Stuart Mill,15 Parliament passed
an Act repealing the totality of the usury statutes. 16 Since there was no
institutional control over moneylenders as such,' 7 it was predictable
that the abolishment of the statutory restrictions on interest rates by
the Usury Laws Act of 1854 would result in abuses on a massive
scale. In 1897, the House of Commons appointed a committee to
investigate moneylending. This committee took evidence but was
unable to complete its report before the end of the session, so a new
Select Committee, set up in 1898, presented its report the same
year,' 8 drawing attention to scandalous abuses by moneylenders, e.g.
interest charges of up to 3,000%, trading by moneylenders under as
many as thirty-four different aliases, misleading rate statements,
failure to supply the borrower with a copy of the contract document or
even inform him of its terms and harsh unconscionable default and
11. An Act for prohibiting any person to take above Six pounds for Loan of One
hundred pounds by the year (Aug. 8, 1651), reprintedin 2 ACTS &ORDS. INTERREONUM
548 (C.H. Firth & R.S. Rait ed. 1911). Like other enactments of the interregnum, this
was suppressed in post-Restoration compilations of statutes and is nowhere referred to
in subsequent legislation.
12. Sharpley v. Hurrel [1608] Cro. Jac. 208; Joy v. Kent [1665] Hardr. 418; Earl of
Chesterfield v. Janssen [1750] 1 ATK. 301.
13. J. BENTHAM, DEFENCE OF USURY (3d ed. London 1826).
14. A. SMrrH, WEALTH OF NATIONS (London 1776).
15. J.S. MILL, PRINCIPLES OF POLITICAL ECONOMY (London 1871).
16. Usury Laws Repeal Act, 1854, 17 & 18 Vict., ch. 90. The equitable jurisdiction
of the courts to reopen harsh and unconscionable transactions remained, but in practice
this was exercised predominantly in relation to bargains made by expectant heirs.
17. One of the more curious features of English lending law is that trading restrictions which had been imposed on pawnbrokers from 1603 onwards were never applied
to moneylenders prior to the twentieth century.
18. Report of the Select Committee, BRITT. PARL. PAPERS 1898 (260) X, 106.
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enforcement provisions. Immediate legislation was recommended
and was speedily forthcoming.
THE MONEYLENDERS ACTS
The outcome of the Select Committee's Report was something of a
mouse; the Moneylenders Act of 1900 (Act of 1900) empowered the
court to reopen transactions when interest or other charges were
excessive or the transaction was harsh and unconscionable or
otherwise such that a court of equity would grant relief, and required
all moneylenders to be registered with the Customs and Excise. 19 The
registration requirement involved merely the payment of a fee, not the
evaluation of the applicant's business integrity. Indeed, the Select
Committee had lamely rejected the idea of a licensing system, on the
ground that it would be difficult to operate efficiently and would
merely facilitate claims to respectability by moneylenders whose
standards of behavior had not been adequately assessed.
However, after amendment in 1911, the Act of 1900 was considerably strengthened by the Moneylenders Act of 1927 (Act of
1927).20 This Act of 1927 substituted licensing for registration 21 and
stipulated that interest in excess of forty-eight per cent was prima
facie excessive, rendering the transaction harsh and unconscionable. 22 In addition, the Act of 1927 imposed various requirements and
restrictions as to the seeking of business, the formalities of contract,
the contract terms 23 and the time within which proceedings by
moneylenders were to be brought. 24 The Act of 1927 also prescribed a
19. Moneylenders Act, 1900, 63 & 64 Vict., ch. 51 (amended 1911).

20. Moneylenders Act, 1927, 17 & 18 Geo. 5, ch. 21.
21. The licence was an excise licence, but to obtain it the lender had to apply to the

local magistrates' court for a certificate authorising the issue of the licence. 17 & 18
Geo. 5, ch. 21, § 1 (2).
22. Moneylenders Act, 1927, 17 & 18 Geo. 5, ch. 21, § 10(1). Many transactions
had been reopened by the courts under the Act of 1900 prior to its amendment, and the
interest reduced, in some cases substantially. The presumption that interest above 48%

was unconscionable did not deter the courts from reopening transactions where the rate
was lower, though in such cases the onus was on the borrower to show that the rate was
excessive. On the other hand, the courts were also prepared to sanction very high rates

where satisfied that the loan was hazardous and that the moneylender had notthrust the
loan on the borrower or been guilty of misrepresentation or other reprehensible
conduct. The high water mark was ParkfieldTrust (1935) Ltd. v. Portman (1937) 81

Sol. J. 687, where, on a loan of £600 repayable over eight months. Judge Goddard
upheld an interest rate of 177%. (It is fair to point out that in negotiating the loan the
borrower was represented by his solicitor.) There are other reported cases in which
interest of 100% and 120% has been allowed. Most of the relevant cases are set out in
LORD MESTON, THE LAw RELATING TO MONEYLENDERS ch. 12 (5th ed. 1968).
23. E.g., Moneylenders Act, 1927,17 & 18 Geo. 5, ch. 21, § 7 (prohibits compound
interest and default interest at a rate in excess of the transaction rate); Id. at § 12
(prohibits charges for expenses additional to interest).

24. Moneylenders Act, 1927, 17 & 18 Geo. 5, ch. 21, § 13.
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formula for calculating the interest rate in transactions where repayment 5was to be made by instalments combining principal and
2
intere st.
A major weakness of the Moneylenders Acts of 1900 and 1927 was
that they applied only to loan transactions by the moneylenders, not to
sales on credit. 26 Moreover, no government department or other
regulatory body was given responsibility for enforcement, with the
result that, apart from the almost unheard of loss of suspension of a
licence, the invocation of the Acts of 1900 and 1927 was left to the
initiative of borrowers themselves.2 This was the situation that
confronted the Committee on Consumer Credit (Crowther Committee) 28 set up in 1968 to examine the law and practice relating to
consumer credit.
THE CROWTHER REPORT
The Crowther Committee spent some two and a half years surveying the entire field of consumer credit, as well as considering the
state of the law relating to secured transactions. In its Report
presented in 197 1,29 the Committee devoted an entire chapter to the
cost of credit.30 Surveys commissioned by the Crowther Committee
and conducted by NOP Market Research Limited, together with other
statistics presented to the Committee, showed wide fluctuations in
charges not only as between one type of credit grantor and another but
also as between credit grantors in a similar line of business. For
example, a nationwide survey of 300 retail shops and showrooms
carried out by the Consumers Association in 1969 showed true
25. Id. § 13, sched. 1. unfortunately the formula selected was highly inaccurate,
being the constant ratio formula which assumes that interest is spread evenly over the
contract, whereas, since interest is a function of funds in use, it ought to diminish as the
principal outstanding is reduced. The effect of the constant ratio formula is substantially
to overstate the nominal annual rate.
26. Expressly excluded from the definition were pawnbrokers, friendly societies,
statutory lending corporations, persons bona fide carrying on the business not having
for its primary object the lending of money and corporations exempted by the Board of
Trade (now the Department of Trade). Moneylenders Act, 1900,63 & 64 Vict., ch. 5 1,

§6.
27. See R.M. Goode, THE LEGAL REGULATION OF LENDING, in INSTALMENT
CREDrr 60 (A.L. Diamond ed. 1970), which reports the outcome of a survey showing
that only one of the 170 licensing authorities from whom figures were received had a

record of any court order in the previous ten years forfeiting a certificate, while in the
same period only one suspension of a certificate was notified to a licensing authority.

28. The Committee on Consumer Credit was known as the Crowther Committee
after its Chairman, Lord Crowther.
29. (ONSUMER CREDIT. REPORT OF THE COMMITTEE, CMD. 4596 (1971) [hereinafter cited as CROTHER REPORT].

30. Id. ch. 6.6; see also id. ch. 3.6.
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annual interest rates ranging from 3.3% at one end to 110.9% at the
other, with mean rates from 11.1% for electrical showrooms to 29%
for furniture shops.3" Similar disparities appeared in figures for loans
to low-income borrowers where, however, the level of rates was very
much higher. The Bills of Sale Survey3 2 showed that, in the period
1960 to 1969, thirty per cent of the population sample paid charges in
the range of 70-79% and many of these transactions were for amounts
that could hardly be described as insignificant.33
The Crowther Committee concluded that in practice the protection
afforded by the Moneylenders Acts of 1900 and 1927 against
excessive interest charges was largely ineffective. Low-income consumers had little choice or bargaining power, frequently lacked the
ability to budget and were ignorant of their legal rights, often allowing
cases against them to go by default.3 4 Moreover, the low-income
consumers knew that if they disputed a claim they might find it
difficult, if not impossible, to obtain credit in the future. Finally, the
charging of excessive interest was not a ground for forfeiture or
suspension of a certificate issued under the Moneylenders Acts of
3
1900 and 1927, and in any event forfeiture or suspension was rare. 1
The Crowther Committee then turned to consider whether it should
recommend the restoration of a statutory ceiling on rates of interest.
Noting that such restrictions existed throughout North America, the
Committee was conscious of the social problems created by high
interest rates in countries such as England where no ceiling existed.
But, against the almost universal pattern of rate control in overseas
jurisdictions, the 3Committee
decided against the reintroduction of
6
statutory ceilings.
It is important to bear in mind that to fix a rate of interest
beyond which a loan is to be regarded as socially harmful is
quite a different thing from fixing a rate which is to be taken
as reasonable for a lender to charge in a given type of
transaction. If, for example, 48 per cent per annum were to
be regarded as the proper maximum, this would mean not
that a lender charging more would necessarily be imposing
extortionate terms (much higher rates have been upheld by
31. Id. at 122, table 3.4.
32. NOP MARKETRESEARCH

LTD., CONSUMER CREDIT SURVEYS,

pt. 3, 111 13-14

& tables 499-502 (1971).
33. CROWTHER REPORT, supra note 29, 6.6.2.
34. A situation that is applicable to consumers generally, as was demonstrated by
the National Consumer Council's earlier study. NATIONAL CONSUMER: COUNCIL,

(London 1970).
35. CROWTHER REPORT, supra note 29,
36. Id.
6.6.7-6.6.8.

JUSTICE OUT OF REACH

1 6.6.4.
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the courts in particular transactions)," but merely that a
rate above this level would be contrary to social policy,
however reasonable such rate might be in terms of the risk
incurred by the lender. Conversely, a rate of 25 per cent
per annum, though below the ceiling and therefore socially
acceptable in absolute terms, would not necessarily be a
rate which it was reasonable for the lender to charge in a
given transaction. Thus a customer of a clearing bank
eligible for an overdraft would be justified in complaining
that a rate of 25 per cent was grossly excessive, though a
person taking goods on hire-purchase or paying by checks
issued by a check trader could reasonably expect to be
charged at this level.38 One of the drawbacks in fixing a
ceiling rate is that this distinction between a rate which it is
reasonable for the lender to charge and a rate which as a
matter of social policy is the maximum acceptable is not
readily recognised. The maximum, which must inevitably
be set at a rather high figure, has a tendency to become the
standard, the impression being given that it is a figure
which has received the blessing of the legislature. It is not
without significance that the most common rate of interest
charged by moneylenders, according to surveys taken, is
48 per cent per annum, being the maximum rate of interest
that can be charged before a transaction becomes prima
facie harsh and unconscionable.
Another difficulty is that the maximum ceiling rate
acceptable in terms of social policy cannot validly be
expressed as a single figure, but must to some extent be a
function of the size and duration of the loan. Thus a loan of
£10 repayable with £1 charges by 20 weekly instalments
of 11 s. would not seem socially harmful, even though the
effective annual rate, compounded annually, is 61 per
cent.3 9
The Crowther Committee concluded that rate ceilings were not the
answer to the problem, and the consumer would be more effectively
37. See supra note 22.
38. England has a highly structured consumer credit market, the cheapest loans
being available from banks, who serve a comparatively low-risk category of customer
and for whom the cost ofmoney is relatively low. Substantially higher rates are charged
by finance houses (and often by retailers extending their own credit), with higher rates
still by pawnbrokers and moneylenders. Since the cost of money, operating expenses
and size and duration oftransactions vary greatly from one type of credit institution to
another, any one ceiling rate applicable to credit institutions across the board is likely
to be unduly favourable to some and inadequate for others.
39. CROwrHER REPORT, supra note 29, 111 6.6.7-6.6.8.
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protected by other means, in particular, by extending the forty-eight
per cent rule 40 to the whole field of consumer credit, using the
licensing system advocated in the Crowther Report and making
persistent
overcharging a ground for suspending or revoking a
41
license.
These recommendations need to be viewed in the light of the main
thrust of the Crowther Committee's Report in relation to consumer
credit law. There should be a global statutory regulation of consumer
credit applicable regardless of the form of credit or the status of the
credit institution. The old sale credit/loan credit dichotomy should be
abolished and a comprehensive licensing system be introduced, with
both central and local enforcement machinery and a-greatly increased
range of protective provisions for the credit consumer. Finally, rate
disclosure should be made compulsory both in advertisements and in
agreements and rates should be expressed as an annual percentage
rate calculated actuarilly on the footing of annual compounding.
THE CONSUMER CREDIT ACT
Legislation to implement the Crowther Committee's recommendations came three years later in the shape of the Consumer Credit Act
of 1974 (the Act), 42 which can fairly lay claim to being the most
unified and comprehensive statute on consumer credit ever to have
been enacted in any country in the world. The Act, which is not yet
fully operative, 4 repeals all existing legislation regulating consumer
credit and lays down a set of rules applicable across the board to all
types of consumer credit, whether taking the form of a loan, a sale or a
hire-purchase agreement. With a few exceptions, all those engaged in
the business of granting consumer credit, consumer hire or ancillary
facilities are required to be licensed for credit transactions which are
regulated by the Act, i.e., where the amount of the credit does not exceed £5,000 and the debtor is an individual. 44 In addition to the specific
powers conferred on the court to reopen credit agreements where the
credit bargain is extortionate, the court has wide general powers under
sections 129-136 of the Act to allow the debtor time to pay, to vary the
40. Le., the presumption under the Moneylenders Acts of 1900 and 1927 that

interest in excess of 48% is extortionate.
41. CROWTHER REPORT, supra note 29, 6.6.9.
42. Consumer Credit Act, 1974, ch. 39.
43. In particular, many of the provisions affecting specific transactions, as opposed
to licensing, advertising controls, etc., have yet to be brought into effect. But the
provisions relating to the reopening of extortionate credit bargains are in force.
44. Consumer Credit Act, 1974, ch. 39, § § 8, 189(1). "Individual" includes a
partnership or other unincorporated body of persons not consisting entirely of bodies
corporate. Id. § 189(1). The £5,000 ceiling is shortly to be raised to £15,000.
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terms of the agreement for this purpose and to impose conditions when
making orders for the delivery of goods. Detailed regulations under
the Act provide for rate disclosure in advertisements and quotations
and firther regulations are to be made requiring such disclosure in
regulated agreements. With this preamble, the extortionate bargain
provisions can now be examined in more detail.
45
USURIOUS TRANSACTIONS: THE NEW REGIME

The Reopening Power

The provisions of the Consumer Credit Act relating to the reopening
of a credit agreement where the credit bargain is extortionate are
contained in sections 137-140.46 If the court finds a credit bargain
45. See R.M. GOODE, CONSUMER CREDIT LEGISLATION1I I 11961]et seq. (looseleaf publication).
46. The text of sections 137-140 of the Consumer Credit Act is as follows:
Extortionate credit bargains
137.-(1) If the court finds a credit bargain extortionate it may reopen
the credit agreement so as to do justice between the parties.
(2) In this section and sections 138 to 140,(a) "credit agreement" means any agreement between an individual
(the "debtor") and any other person (the "creditor") by which
the creditor provides the debtor with credit of any amount, and
(b) "credit bargain"(i) where no transaction other than the credit agreement is to
be taken into account in computing the total charge for credit,
means the credit agreement.
(ii) where one or more other transactions are to be so taken
into account, means the credit agreement and those other
transactions, taken together.
138.-(1) A credit bargain is extortionate if it(a) requires the debtor or a relative of his to make payments
(whether unconditionally, or on certain contingencies) which
are grossly exorbitant, or otherwise grossly contravenes ordinary
principles of fair dealing.
(2) In determining whether a credit bargain is extortionate, regard
shall be had to such evidence as is adduced concerning(a) interest rates prevailing at the time it was made.
(b) the factors mentioned in subsection (3) to (5), and
(c) any other relevant considerations.
(3) Factors applicable under subsection (2) in relation to the debtor
include(a) his age, experience, business capacity and state of health; and
(b) the degree to which, at the time of making the credit bargain, he
was under financial pressure, and the nature of that pressure.
(4) Factors applicable under subsection (2) in relation to the creditor
include(a) the degree of risk accepted by him, having regard to the value of
any security provided;
(b) his relationship to the debtor, and
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(c) whether or not a colourable cash price was quoted for any goods
or services included in the credit bargain.
(5) Factors applicable under subsection (2) in relation to a linked
transaction include the question how far the transaction was reasonably
required for the protection of debtor or creditor, or was in the interest of
the debtor.
139.-(1) A credit agreement may, if the court thinks just, be reopened
on the ground that the credit bargain is extortionate(a) On an application for the purpose made by the debtor or any
surety to the High Court, county court or sheriff court; or
(b) at the instance of the debtor or a surety in any proceedings to
which the debtor and creditor are parties, being proceedings to
enforce the credit agreement, any security relating to it, or any
linked transaction; or
(c) at the instance of the debtor or a surety in other proceedings in
any court where the amount paid or payable under the credit
agreement is relevant.
(2) In reopening the agreement, the court may, for the purpose of
relieving the debtor or a surety from payment of any sum in excess of that
fairly due and reasonable, by order(a) direct accounts to be taken, or (in Scotland) an accounting to be
made, between any persons,
(b) set aside the whole or part of any obligation imposed on the
debtor or a surety by the credit bargain or any related agreement,
(c) require the creditor to repay the whole or part of any sum paid
under the credit bargain or any related agreement by the debtor
or a surety, whether paid to the creditor or any other person,
(d) direct the return to the surety of any property provided for the
purposes of the security, or
(e) alter the terms of the credit agreement or any security instrument.
(3) An order may be made under subsection (2) notwithstanding that
its effect is to place a burden on the creditor in respect of an advantage
unfairly enjoyed by another person who is a party to a linked transaction.
(4) An order under subsection (2) shall not alter the effect of any
judgment.
(5) In England and Wales an application under subsection (1) (a) shall
be brought only in the county court in the case of(a) a regulated agreement, or
(b) an agreement (not being a regulated agreement) under which the
creditor provides the debtor with fixed-sum credit not exceeding
£5000 or running-account credit on which the credit limit does
not exceed £5000.
(6) In Scotland an application under subsection (1) (a) may be brought
in the sheriff court for the district in which the debtor or surety resides or
carries on business.
(7) In Northern Ireland an application under subsection (1) (a) may be
brought in the county court in the case of(a) a regulated agreement, or
(b) an argreement (not being a regulated agreement) under which
the creditor provides the debtor with fixed-sum credit not
exceeding £300 or running-account credit on which the credit
limit does not exceed £300.
140. Where the credit agreement is not a regulated agreement,
expressions used in sections 137 to 139 which, apart from this section,
apply only to regulated agreements, shall be construed as nearly as may
be as if the credit agreement were a regulated agreement.
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extortionate, it may reopen the credit agreement so as to do justice
between the parties. 47 In contrast to most of the other provisions of the
Act, the reopening power is not confined to regulated agreements, or
even to consumer credit agreements. It is exercisable in relation to any
credit agreement in which the debtor is an individual, even if the
amount of the credit exceeds £5,000 and even if the agreement is an
exempt agreement 48 for the purpose of the rest of the Act. 49 Moreover,
no distinction is drawn between credit for business and consumer
credit. Throughout the Act as a whole, the monetary ceiling, coupled
with the exclusion of corporate debtors from the protection of the
Act,is used to distinguish consumer credit from commercial credit,
irrespective of the purpose for which the credit is in fact to be utilized.
It should be stressed that, in contrast to the Moneylenders Acts of
1900, and 1927, the reopening powers of the court under the
Consumer Credit Act are not confined to agreements taking a loan
form but embrace all forms of credit, including bank loans and overdrafts, instalment sales and hire-purchase agreements, revolving
charge accounts (known in England as budget, option or subscription
accounts) and credit provided under credit card or check trading
arrangements.
In deciding whether a credit agreement should be reopened, the
court is required to consider not merely that agreement but the credit
bargainas a whole, that is to say, the credit agreement plus any other
transaction which is required to be taken into consideration in
computing the total charge for credit.5 0 This requires a word of
explenation. The Act has other provisions relating to rate disclosure. 5 ' These empower the Secretary of State for Trade and
Industry to make regulations as to what items are to enter into the total
charge for credit.5 2 Such regulations may provide for sums payable by
the debtor or a relative under a linked transaction to be included in the
Consumer Credit Act, 1974, § § 137-140. The figures in brackets in S. (139)(5)(b)
were substituted by the County Courts Jurisdiction Order 1981, art. 2.
47. Consumer Credit Act, 1974 § 137(1). "The court" is the county court where
the agreement is a regulated agreement or the claim involves a related security or a
linked transaction. Id. § 141. In other cases, the county court has concurrent
jurisdiction with the High Court as regards claims not exceeding £5,000, the present
limit of the county court's general jurisdiction.
48. See Consumer Credit Act, 1974, ch. 39, § § 16,189(1); Consumer Credit
(Exempt Agreements) Order, 1980.
49. See the definition of "credit agreement" in Consumer Credit Act, 1974, ch. 39,
§ 137(2). For the meaning of "individual," see supra note 44.
50. Consumer Credit Act, 1974, ch. 39, § 137(2)(b).

51. Id. § 20.

52. The rate of the total charge for credit is commonly termed the annual percentage
rate (APR).
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total charge for credit, whether or not the creditor is a party to the
transaction or derives benefit from it. 53 The object here is to prevent
the creditor from misleading the debtor into thinking the credit charge
is reasonable by buying part of the charge in associated contracts,
e.g., maintenance or insurance, which the creditor requires the debtor
to take out with servicing companies or insurers connected with, or

nominated by the creditor, involving service charges and premiums
well above those normally prevailing in the market. The purpose of
the Act is to ensure that the quoted annual percentage rate takes
account of the charges under these ancillary transactions in cases
where the debtor is not allowed to choose his own supplier of the
ancillary services, and regulations under the Act so provide.14 The
transactions grouped together for the purpose of rate disclosure are
conveniently made to constitute the credit bargain for the separate
53. Consumer Credit Act, 1974, ch. 39, § 20(2). "Linked transaction" is defined in
section 19 of the Act, as follows:
19.-(1) Atransaction entered into by the debtor or hirer, or a relative
of his, with any other person ("the other party"), except one for the
provision of security, is a linked transaction in relation to an actual or
prospective regulated agreement (the "principal agreement") of which it
does not form part if(a) the transaction is entered into in compliance with a term of the
principal agreement; or
(b) the principal agreement is a debtor-creditor-supplier agreement
and the transaction is financed, or to be financed, by the
principal agreement; or
(c) the other party is a person mentioned in subsection (2), and a
person so mentioned initiated the transaction by suggesting it to
the debtor or hirer, or his relative, who enters into it(i) to induce the creditor or owner to enter into the principal
agreement, or
(ii) for another purpose related to the principal agreement, or
(iii) where the principal agreement is a restricted-use credit
agreement, for a purpose related to a transaction financed, orto
be financed, by the principal agreement.
(2) The persons referred to in subsection (1)(c) are(a) the creditor or owner, or his associate;
(b) a person who, in the negotiation of the transaction, is represented by a credit-broker who is also a negotiator in antecedent
negotiations for the principal agreement;
(c) a person who, at the time the transaction is initiated, knows that
the principal agreement has been made or contemplates that it
might be made.
(3) A linked transaction entered into before the making of the principal
agreement has no effect until such time (ifany) as that agreement is made.
(4) Regulations may exclude linked transactions of the prescribed
description from the operation of subsection (3).
Id. §19.
54. Consumer Credit (Total Charge for Credit) Regulations, 1980, regs. 1 (2)
(definition of "transaction"), 4.
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purpose of section 137 of the Act. In its decision whether the bargain
is extortionate, the court will regard those ancillary contracts, if any,
as well as to the credit agreement.
The "Extortionate"Standard

Section 138(1) of the Act states that a credit bargain is extortionate
if it "(a) requires the debtor or a relative of his" to make payments
(whether unconditionally, or on certain contingencies) which are
grossly exorbitant, or (b) otherwise grossly contravenes ordinary
principles of fair dealing. "56 Itwill be observed that mere extortion or
unfairness is not sufficient; it has to be "gross" in order to trigger the
operation of the statutory provisions. In practice, a court is not likely
to be unduly inhibited by the word "gross." At the same time, it is
clear that the mere fact that the terms are burdensome, or even
unreasonable, does not by itself make the bargain extortionate. What
is involved is something akin to conduct described in previous
legislation and by courts of equity as "harsh and unconscionable."
That is to say, what has to be shown is not that the rate of charge is
high but that, in fixing it at the level stipulated in the contract, the
creditor has been guilty of moral turpitude by taking a grossly unfair
advantage of the debtor's circumstances. The statutory provisions do
not confer on the court a general power to adjust the contract to reflect
what the court would have considered reasonable for the creditor to
7
charge.
Similarly, the court is not concerned with the fairness of the
contract at large. Extortion is concerned with the financial burden
imposed by the contract. Nonmonetary terms cannot on their own
make a bargain extortionate; they are relevant only insofar as they
tend to show that the financial terms are or are not exorbitant." For
example, provisions for repossession and sale of security may be
extremely harsh but are not in themselves open to review as
"extortionate." However, the protection they give the creditor may
55. "Relative"

is defined by section 189(1) as an associate within section 184(l),

which in turn incorporates the definition of "relative" in section 184(5). Consumer
Credit Act, 1974, ch. 39, § 184(1), 184(5), 189(1). The term is given a wide
meaning, covering illegitimate children, a wife or former wife and a mistress. But
semble, former mistresses are outside the definition.

56. Consumer Credit Act, 1974, ch. 39, § 138(1).
57. On the other hand, once the credit bargain is held extortionate, the court may
adjust the contract to provide for what is fairly and reasonably due.

58. This is apparent from section 139(2), which lists the orders the court can make
"for the purpose ofrelieving the debtor or a surety from payment of any sum in excess of
that fairly and reasonably due." Consumer Credit Act, 1974, ch. 39, § 139(2).
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lead the court to conclude that the risk he assumes is relatively slight
and the charges are out of all proportion to that risk, so as to make the
bargain an extortionate credit bargain.
The Guidelines
In determining whether a credit bargain is extortionate, the court
considers such evidence as is adduced concerning interest rates
prevailing at the time it was made, various factors pertaining to the
debtor and other factors pertaining to the creditor.5 9Factors applicable
in relation to the debtor include his age, experience, business
capacity, state of health, and the degree to which, at the time of
making the credit bargain, he was under financial pressure and the
nature of that pressure. 60 Factors applicable in relation to the creditor
include the degree of risk accepted by him, his relationship to the
debtor and whether or not a colourable cash price was quoted for any
goods or services included in the credit bargain. 61 Factors relevant to
both parties in relation to a linked transaction include the extent to
which the transaction was reasonably required for the protection of
62
the debtor or creditor or was in the interest of the debtor.
What section 138 of the Act does not state is which way the
presence of any of these factors should incline the court to jump.
Consider the following hypothetical example: Alice, a middle-aged
divorcee with two young children, has had to give up her job due to illhealth and is now dependent on the modest amount of maintenance
received from her former husband, supplemented by social security
benefits. The gas board and the electricity authority are both
threatening to disconnect supplies. In desperation, Alice approaches
a moneylender, Sharkey, who on learning the facts offers to lend her
£500 to pay outstanding bills, charging interest at sixty per cent per
annum.
Is the bargain extortionate? Alice will point to her poor state of
health and the financial pressures upon her, as mentioned in section
138(3), probably throwing in her lack of business experience for good
measure. Sharkey will reply that those are the precise factors that
make Alice such a poor credit risk, and this has to be reflected in his
charges, as envisaged by section 138(4)(a). The question cannot be
59. Id. § 138(2).

60.Id. § 138(3).
61. Id. § 138 (4). The reference to "colourable cash price" is aimed at transactions

in which the creditor inflates the cash price in order to show a reduced rate.of credit

charge.
62. Id. § 138(5). See supra text accompanying notes 51-54.
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answered in the abstract. The test is not whether the rate of sixty per
cent is burdensome but whether Sharkey genuinely fixed this by
reference to the risk factors or rather used these to take a grossly
unfair advantage of the debtor. Each of the factors could therefore
incline the court in either direction.
Onus of Proof

The important question of onus of proof should be considered next.
The burden of leading evidence as to one of the designated factors
sufficient to put it in issue presumably lies on the party seeking to
invoke the factor in question. For example, it would be for Alice to
adduce evidence of her poor state of health, not for Sharkey to show
that she enjoyed good health at the time of the transaction. On the
other hand, once Alice has made an allegation in the proceedings that
the bargain is extortionate, the legal burden of proof lies on Sharkey to
show otherwise. 63
Orders of the Court

A finding that the credit bargain is extortionate does not oblige the
court to reopen the credit agreement. If it considers that the debtor's
conduct was morally reprehensible, the court may decline to grant
him relief.64 Where the court does reopen the transaction, it may
direct accounts to be taken and set aside the whole or part of any
obligation imposed on the debtor or a surety by the credit bargain or
any related agreement. The court may also require the creditor to
repay the whole or part of any sum paid under the credit bargain or any
related agreement by the debtor or a surety, whether paid to the
creditor or any other person, direct the return of security and alter the
terms of the credit agreement or any security instrument. 65 An order
may be made under section 139(2) of the Act, notwithstanding that its
effect is to place a burden on the creditor in respect to an advantage
unfairly enjoyed by another person who is a party to a linked
transaction." Therefore, payment made to an insurer under a linked
insurance contract, or to a servicing company under a linked
maintenance contract, and constituting or contributing to the ex63. Consumer Credit Act, 1974, ch. 39, § 171(7).
64. A. Ketley Ltd. v. Scott, 1981 I.C.R. 241 For the facts of the case see infra text
accompanying notes 67-68.
65. Consumer Credit Act, 1974, ch. 39, § 139(2).
66. Id. § 139(3)
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tortionate nature of the credit bargain as a whole may be ordered to be
repaid by the creditor.
IMPACT OF THE STATUTORY PROVISIONS
It is apparent from the foregoing analysis of sections 137-140 ofthe
Consumer Credit Act that the new provisions applicable to credit
agreements at large do not differ significantly from those of the
Moneylenders Acts of 1900 and 1927 in relation to moneylending
and the inherent powers of a court of equity to set aside harsh and
unconscionable transactions. The major points of departure are that
sections 137-140 cover all credit agreements with an individual
debtor, not merely moneylending transactions, and the legal burden of
proof is placed on the creditor. It was never easy to persuade a court to
reopen a transaction under the Moneylenders Act of 1900, and the
few cases decided to date on sections 137-140 indicate that the
prospects of a successful application to reopen a credit agreement are
not perceptibly greater than under the repealed legislation.
An instructive case on the approach of the courts is A. Ketley Ltd.
v. Scott.67 In that case, the defendant urgently required a loan of
£20,500 to complete the purchase of property of which he was a
sitting tenant. The vendor had served a notice to complete the
purchase, and the defendant approached the plaintiffs for the loan on
the morning of the day on which the notice was due to expire. Failure
to complete the purchase would have meant forfeiture of the deposit
(part of which had been advanced by the defendant's bank on an
overdraft secured by a charge on the property) and rescission of the
sale contract. The debtor did not disclose to the plaintiffs a valuation
of the property by a professional valuer at £24,000, nor did he
disclose his commitments to the bank or the charge given to the bank.
In the few hours available, it was impossible for the plaintiffs to make
enquiries about the defendant's financial position. Nevertheless, they
commonly acted as lenders of last resort, accepting a high level of risk
and charging accordingly. The loan was duly made against a legal
months,
charge of the property at a rate of twelve per cent for three
68
equal to a nominal annual rate of forty-eight per cent.
Dismissing an application by the defendant to reopen the transaction under section 139 of the Consumer Credit Act, Foster, J. held
that the risks assumed by the plaintiffs were high, the defendant as
67. A. Ketley Ltd. v. Scott, 1981 I.C.R. 241.
68. Though not stated in the report of the case, the APR, as calculated under the
Consumer Credit (Total Charge for Credit) Regulations, 1980, supranote 54 would be
57.3%.
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sitting tenant under a protected tenancy had not been in danger of
losing the roof over his head and was not under real financial pressure
merely through risk of loss of the purchase and forfeiture of the
deposit, and, with regard to his earnings and business experience at
the time of the loan, the debtor had known exactly what he was doing
in entering into the transactions. In the circumstances, therefore, the
bargain was not extortionate. 69 The judge went on to hold that, even if
he was wrong on this point and the bargain was extortionate, it was
within the discretion of the court whether or not to reopen the
transaction. In view of the defendant's deceitful conduct in failing to
disctose to the plaintiffs the existence of the overdraft, the charge to
the bank, the defendant's other commitments and the professional
valuation he had received, the judge held that the case was not one in
which it would be just to reopen the transaction. °
CONCLUSION
One of the features emerging from A. Ketly Ltd. v. Scott is the
advantage of a general judicial discretion unfettered by statutory rate
ceilings. The rise in the general level of interest rates in the United
Kingdom, 7I as in the United States, over the past two years, highlights
the problems inherent in statutory rate maxima, which are not
responsive to changes in the central bank rate and can result in the
compression of rate bands in the consumer sector, to the point where
the competition that rate disclosure is intended to promote has no
scope to operate. It was ten years ago that the National Commission
on Consumer Finance drew attention to the impact of low ceiling rates
in the United States on the availability of credit to the consumer.72 It is
interesting to find that recent United States federal legislation has pre69. A. Ketley Ltd. v. Scott, 1981 I.C.R. 241.
70. Id. at 247.
71. The National Consumer Council's report, published in December, 1980,
referred to the fact that, in the previous Spring, the bank base rate had reached a level of
17%. NATIONAL CONSUMER COUNCIL REPORT, CONSUMERS AND CREDIT (London
1980). On the basis that it would not remain at this figure, and that prevailing consumer
credit rates ascertained by a survey at that time would not be typical, the National
Consumer Council used figures prevalent in the summer of 1979, when the base rate
was down to 14%. Even so, the percentages may come as a shock to those not
accustomed to the English scene. Example credit rates are as follows: mail order.
transactions without agent's commission, 47%; bank credit cards where the instalment
facility is used, 27% in the case of goods and services, 31% in the case of cash loans;
loans from finance companies, 27-50%; trading checks, at least 66%; and tallymen
(itinerant credit traders), 61%. See id. at 41.
72. National Commissionon Consumer Finance, Consumer Credit in the United
State:i chs. 6, 7 (1972). For an interesting commentary, see Wallace, The Uses of
Usury: Low Rate Ceilings Reexamined, 56 B. U. L. REV. 451 (1976).
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empted state enactments imposing ceiling rates, 73 while in Canada the
Small Loans Act has been repealed altogether. 74 Significant also is
the fact that the proposed European Economic Community Directive
on Consumer Credit contains no provisions requiring the introduction
7
of rate ceilings into the national laws of member states. 1
The removal of rate ceilings is not a guarantee that all who need and
deserve access to the credit market will have it. The less scrupulous
lender may be tempted to enhance his profits by increasing the level of
his charges to the sector he has habitually served, without seeking to
go further down the market. So the abolition of statutory restrictions
on interest rates has to be counterbalanced by other measures
designed to strengthen the forces of competition, notably by rate
disclosure, and to control the business practices and lending transactions of the credit grantor. A licensing system, coupledwith the
conferment of wide discretion on the courts and a strong enforcement
machinery to police the legislation and to deal with creditors
persistently exploiting the consumer, is essential, for it is the universal
experience that the consumer who is in the most need of help is all too
often the least able to take advantage of statutory provisions designed
for his protection.
It is a reasonable assumption that the consumer in financial
difficulty who is sufficiently desperate or determined will get his
money from one source or another-at a price. Neither statutory rate
ceilings nor the alternative approach embodied in the Consumer
Credit Act will completely drive out the loan shark or eliminate
oppressive terms or harsh enforcement measures against debtors.7 6
What the Consumer Credit Act does provide is a legal framework in
which licensed financiers, under suitable controls over the seeking of
73. Depositary Institutions Deregulation and Monetary Control Act of 1980, Pub.
L. No. 96-221, 94 Stat. 132 (1980). This act removes rate ceilings altogether in
relation to mortgage loans for the purchase of residential property and links the ceiling
rates for business and agricultural loans in excess of U.S. $1,000 to the Federal
Reserve discount rate on 20-day commercial paper in effect at the Federal Reserve
bank in the Federal Reserve district where the creditor is located.
74. Small Loans Act, R.S.C. c. 8-11 (1970) repealed by S.C. 1980 c. 43.
75. European Economic Community Directive on Consumer Credit.
76. A recent English television programme on moneylending gave a graphic picture
of the techniques used by the loan shark to trap the consumer and get him (or her)
deeper and deeper into the mire. In the typical case, the moneylender ingratiated
himself with the prospect and his family, pressing a loan on terms of repayment unlikely
to be met. Then, when the inevitable default occurred, he would gallantly offer to rescue
the debtor by refinancing the transaction on still more stringent terms, but without
rebating the interest on the original transaction. In the end, the hapless victim would
find himself paying back the loan tenfold. In many cases, the borrowers were women
who had obtained the loan without the consent of their husbands, and would agree to
almost any terms in order to ensure that the transactions were not revealed.
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business and over their credit transactions, can extend credit without
rate restrictions, so that there is less incentive for them to operate
illegally, a greater prospect of extortionate bargains coming before the
courts and the preservation in some measure of lawful access to the
credit market by a sector of the population to whom credit would
otherwise be denied. Jeremy Bentham would have approved. Thomas
Wilson assuredly would not.

