MEXICAN LAW OF DAMAGES
FOR AUTOMOBILE ACCIDENTS:

DAMAGES OR RESTITUTION?
BORIS KOZOLCHYK*
Resumen
Esta discusi6n,basada en un testimonio rendido por el autor,enjulio
de 1.981, dentro de unproceso iniciadoporel accionanteante una corte
de Arizona, presentasumariamenteuna descripci6nde la ley mexicana
aplicable a un accidente automovilistico, ocurrido en la ciudad de
Guadalajara,estado de Jalisco,Mdxico y en el cual el demandante,un
estudiantede medicina norteamericano,temporalmente estudiandoen
Mkxico, sufri6 heridas graves en su mano derecha, posiblemente
inhabilitdndolopara ser un cirujano, como era su intenci6n cuando
empez6 a estudiarmedicina. Partiendodel supuesto de que la corte de
Arizona aplica la ley del lugar donde aconteci6 el accidente, el
problema a decidires si el demandadoes responsableporlos dahos, de
acuerdo con la ley mexicana y, silo es, cudl es la mediday extensi6n de
su responsabilidad.La ley aplicablese encuentrafundamentalmente
en el cdigo Civil del estado de Jalisco,pues los accidentes de treinsito
(en donde estz implicado un vehiculoposeidoporunapersonaprivada)
ocurridos dentro de los limites del estado, quedan sujetos a la ley
estatal.Paraciertasmaterias,tales como la medida de la compensaci6n
por los dahos ocasionadosporinstrumentospeligrosos,el c6digo Civil
deJaliscose remite alastablassobre inhabilidado incapacidadque se
encuentran en la ley federal del trabajo.Mds atan, como los articulos
1.834, 1.836 y 1.83 7 del c6digo Civil de Jalisco aplicables al caso,
constituyen prdcticamente una copia de los articulos 1.913, 1.916 y
1.917 del c6digo Civil para el distritoy territoriosfederalesde 1.928,
cualquierdificultadu obscuridaden la interpretaci6nde aqudllos, se
clarificaa travks de las decisionesde la corte Suprema deMxico. De
acuerdocon el articulo1.834 del c6digo Civil de Jalisco,el demandado
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deberd ser el duehzo del vehiculo, quien lo estd usando o es responsable
de su uso. El demandante, lapersonaque ha sufrido el daho. La corte
SupremadeJusticiade M6xico ha determinadaoque los autom6viles
caen dentro del dmbito del articulo 1.913 (anal6gicamentedel 1.834),
el cual establece una responsibilidadobjectiva o estrictapor el uso de
mecanismos, instrumentos, aparatos o substanciaspeligrosas. Sinembargo, de acuerdo con el articulo 1.834 c6digo Civil de Jalisco, a
diferencia del articulo 1.913 del c6digo del distritofederal, no existe
esa responsabilidadobjetiva, ya que admite como defensa el caso
fortuito, lafuerza mayor o la negligencia o culpa de la victima. Para
determinarsilas defensas son admisibles,la corte Suprema considera
fundamentaldefinirsiel evento eraprevisible, usando como criterio un
comportamientoprudente y razonable.Por ello, la aparici6nsfibita,
impredeciblee imprevisible en la carreterade un objeto amenazante a
la vida, como ocurri6en el caso en discusi6n,se considerariaun suceso
fortuitopor una corte mexicana y, por consecuencia,el accidentey las
posterioresheridascomo ocasionadasporfuerzamayor. Si el demandado no lograprobarel casofortuitoo lafuerza mayor,las indemnizaciones que el demandantepodriareclamarestfin determinadasfundamentalmenteporel articulo 1.836 del c6digo Civil de Jalisco.Aunque
en las cortes mexicanas no se encuentra unanimidadsobre el punto,
existe una claratendenciaapermitirleal demandantereclamarelpago
de los gastos medicos, lo cualproduceuna "restituci6nde las cosas al
estado en que se encontraban antes del accidente" y el pago de los
"daihos monetarios." Sin-embargo, las cortes mexicanas prefieren
restituiral demandante a la situaci6n en que se encontrabaantes del
accidente,en lugarde compensarlopor lo que hubierasido de no haber
occurido el mismo. El articulo 1.836 establece como base para la
medida de los dahos monetarios, en caso de muerte o incapacidad
parcialpermanentede la victima, la cual es aplicableen este caso, el
salario o ingreso diario del demandante y, en caso de no lograrse
establecer 6ste, el salario minimo prevalente en la localidad del
accidente, ninguno de los cuales, no obstante, puede exceder de
cincuentapesos mexicanos por dia. Esta suma debe ser multiplicada
por el numero de dias de compensaci6npermisbles,establecidospor la
ley laboralfederalmexicana. Si la incapacidadno es total,se toma un
porcentajedel nfimero de dias permisibles.Aunque el salariominimo
en el estado de Jaliscoes actualmenteciento noventapesos mexicanos,
ni las cortes ni losfuncionariosadministrativosse sienten autorizados,
sin una previa reforma legislativa,para reajustarmonetariamenteo
revaluar la base diaria de compensaci6n. De conformidad con la
f6rmula, la compensaci6n del demandante en elpresente caso serian
aproximadamentetreintaycinco milpesos mexicanos. Bajo el articulo
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1.837 del c6digo Civil de Jalisco solo se reconocen dahos morales o
punitivossi existe claraevidencia de que la actividaddel demandado,
cuasantede los dahos del demandante,fu6 intencionalo notoriamente
descuidada. Aunque no hay doctrina definitiva sobre el punto, se
encuentran tres decisiones de la corte Suprema de Mxico, las cuales
permiten concluirque en elpaisno se aplica la doctrinadel "collateral
source rule" (a cual, en sintesis, no lepermite al demandado en un
proceso por responsabilidadcivil extracontractual,oponer la excepci6n de compensaci6npor pagos que el demandante hubiera recibido
de otra persona no responsable del daho, notoriamente de una
compahia de seguros). Ello significa que en el presente caso el
demandante s6lo puede recuperaraquellos gastos m6dicos que no
hayan sido cubiertosporsup6liza de seguros. Mds an, no esposible
hacerprevalecer un standard de compensaci6n mas alto, si l estd
provisto en una p6liza de seguro automovilistico, bien sea de los
Estados Unidos de Norteamerica o de Mxico. El autor di una
explicaci6n general del por qu de las agudas diferencias, en los
criterios de compensaci6n, entre la ley mexicana y la de Estados
Unidos y expresa que mientras en este pais la ley conceptualiza la
negligencia como un "daho" esencialmente privado, en aqel se la
reviste de dominantes aspectos piblicos.
Abstract
This discussion, based upon a July, 1981, affidavitprovided by the
author to an Arizona court in a suit brought by the plaintiff in
Arizona, presents summarily a description of the Mexican law
applicable to an automobile accident which took place in the City of
Guadalajara,State ofJalisco, Mexico. Theplaintiff,a United States
medical student studying in Mexico, suffered serious injuries to his
right hand,possibly impairinghis ability to become a surgeon as was
his intent when he undertook medical studies.Assuming the Arizona
court applies the law of the place where the accident occurred, the
issue in this case is whether the defendant is responsible under
Mexican lawfor the damages thatarose out ofthe accidentand, ifso,
what is the measure and extent ofhis liability. The applicable law is
found, primarily, in the Civil Code of the State of Jalisco (Jalisco
Civil Code), since accidents involving privately-owned vehicles
which occurwithin Mexican state boundariesaregenerally subject to
state law. For certain matters, such as measuring compensationfor
damages sufferedfrom dangerousinstrumentalities,the Jalisco Civil
Code additionallyrelies on disability or incapacitytables found in
the Mexican FederalLaw ofLabor. Furthermore,since the applicable
articles 1834, 1836 and 1837 of the Jalisco Civil Code are modeled
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closely afterarticles1913, 1916 and 1917 of the Mexican Civil Code
for the Federal District and Territories of 1928 (Federal District
Code), the meaning of some of the Jalisco Civil Code's concepts, if
unclear or subject to varying interpretation,is usually clarified by
Mexico's Supreme Court decisions and by doctrinal comments.
Under article 1834 of the Jalisco Civil Code, the proper party
defendantin thepresentcause ofaction would be theparty owning the
vehicle and using it actually or by imputation. The proper party
plaintiffis the person orpersonswho have suffered the damages. The
Supreme Court of Mexico has determined that automobiles come
within the purview of article 1913 (and, by analogy, 1834) which
providesfor strict liability in the "use" of a dangerous mechanism,
instrument, apparatusor substance. However, under article 1834 of
the Jalisco Civil Code, unlike article 1913 of the FederalDistrict
Code, there is no strict liabilityin the use of a dangerous instrumentality since the defenses of fortuitous event and force majeure are
allowed as well as that of contributory negligence. The key to the
Mexican Supreme Court's determination whether these defenses
apply is whether the event wasforeseeable asjudged by a reasonable,
prudent standardof behavior. Therefore, the sudden, unpredictable
or unforeseeable appearanceof a life-threateningobject in the road,
such as occurredin thepresent case, could be consideredafortuitous
event by a Mexican court, offering the possibility of regardingthe
accidentand subsequent injuries as caused by force majeure. If the
defendant is unsuccessful inprovingfortuitousevent or force majeure,
the damagestheplaintiffwould be entitledto areprimarilydetermined
by article 1836 of the Jalisco Civil Code. Even though Mexican
courts have not been unanimous on the issue, there is a clear
preponderanceof opinion in favor ofallowing the plaintiffto collect
both the payment of medical costs, which effects a "restoration"
(restitution) of the situationpriorto the injury, and the payment of
"monetary damages."However, Mexican courtspreferto restorethe
plaintiffto what he was priorto the accident ratherthan compensate
him fior what he would have been had the accident not occurred.
Article 1836providesfor the measure of monetary damages in the
event of the victim's death orpartialpermanentincapacity, which is
applicable in the present case, to be based on the amount of the
plaintiffs dailysalary or income or, ifincome cannotbe established,
the minimum daily salary that prevailed in the locality of death,
neither of which is to exceedfiftypesosperday. This amount is to be
multiplied by the number of allowable days of compensation
provided by the Mexican FederalLaw ofLabor; apercentage ofthe
number of allowabledays is used if the incapacityis not total. Even
though the minimum salary in the State of Jaliscoat the writing of
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this articlewas 190pesosperday, neitherthe courts noradministrative
officialsfelt empowered to revalue the daily allowable basisin death
and incapacitycompensation without an amendment by the legislature. By thisformula, the plaintiffs compensation, in the present
case, would be approximately 35,000 pesos. Under article 1837 of
the Jalisco Civil Code, "moral,"orpunitive, damages would only be
awarded if there is definite evidence of the defendant's willful,
wanton or negligent acts as the cause of the plaintiffs injuries.
Although there is no ruling on point, three Mexican Supreme Court
decisionslead to the conclusion thatthere is no collateralsourcerule
under Mexican law. Thus, the plaintiffin the present case can only
recover those medical expenses or costs for whiih he was not
otherwise compensated by his insurancepolicy. Furthermore,it is
not possible for a higher standard of compensation to prevail if
provided by either a United States or Mexican auto insurance
policy. The author submits that one general explanation for the
sharp differences in standardsof compensation between Mexican
and United States law is that in the United States law negligence is
conceptualizedas an essentiallyprivate wrong, whereas in Mexican
law public law aspects are dominant.
INTRODUCTION
One of the most frequently litigated issues in personal injury
actions brought before American courts is the amount of damages
owed the plaintiff as a result of the defendant's negligence or strict
liability. In Arizona courts, this issue is frequently complicated by the
need to apply Mexican law to cases in which the accident takes place
in Mexico. The issue then becomes whether the defendant is
responsible under Mexican law for the damages that arise out of the
accident and, if so, what is the measure and extent of his liability.
The following discussion, based upon a July, 1981, affidavit
provided by the author to an Arizona court, presents in summary
fashion a description of the Mexican law applicable to an automobile
accident in which the plaintiff, a United States medical student
studying in Mexico, suffered serious injuries to his right hand,
possibly impairing his ability to become a surgeon as was his intent
when he undertook the study of medicine. The facts, as submitted to
the author by defendant's counsel, were that the defendant, while
driving his automobile at night in the City of Guadalajara, State of
Jalisco, Mexico, was proceeding on a four-lane road and approached
two trucks from behind, one occupying each lane of travel in his
property, especially personally. Without this. distinction, the idea of

Arizona Journalof Internationaland Comparative Law

defendant, driving within the posted speed limit of about twenty-five
to thirty miles per hour, pulled out to pass the trucks and was suddenly
confronted by the beginning of an unlighted median, which prevented
him from passing the trucks. He then attempted to pull back into his
lane of travel, only to realize that another vehicle had come up behind
him and was either occupying or moving towards occupation of his
original lane of travel. The defendant reacted by turning suddenly to
the left, causing his vehicle to strike the median and overturn. During
this sequence of events, the plaintiff was riding in the rear right-hand
side of the vehicle, with his hand and forearm outside of the window,
where it remained until after the vehicle had rolled over.
APPLICABLE MEXICAN LAW:
SOURCES AND THEIR HIERARCHY
Assuming the Arizona court, in this case, applies the law of the
place where the accident occurred, such law is found, primarily, in the
Civil Code of the State of Jalisco (the Jalisco Code).'Mexico is a
federal nation, and each Mexican state has its own set of codes in nonfederal matters. Accidents involving privately-owned vehicles which
occur within state boundaries are generally treated as subject to state
law. The Supreme Court of Mexico has stated in five consecutive
decisions 2 that, where there is an automobile accident, the interests
involved are private in nature, i.e., one private party suing the other,
and there is no prejudicial effect to the security or integrity of federal
roads. Thus, the subject matter is non-federal, or state, in nature.'
The Civil Code of the State of Jalisco, however, cannot be applied
in isolation. For certain matters, such as measuring compensation for
damages suffered from dangerous mechanisms, it relies on disability
or incapacity tables found in federal legislation. 4 In addition, the
meaning of some of the Jalisco Code's concepts, if unclear or if
subject to varying interpretation, is usually clarified by Mexico's
Supreme Court decisions. These decisions are either binding in
nature (jurisprudenciadefinida), when handed down consecutively

in five or more cases,' or merely persuasive. However, when arrived
1. CODIGO CIVIL PARA EL ESTADO LIBRE Y SOBERANO DE JALISCO [C. CIV.

Jalisco] (Cajica 1978).
2. When handed down consecutively in five or more cases, decisions of the Supreme

Court of Mexico are binding in nature. See infra note 5 and accompanying text.
3. JURISPRUDENCIA DE .A SUPREMA CORTE (CIVIL) 245 (Mayo 1965) (includes a
listing of the five consecutive decisions on point).
4. See infra notes 8-39 and accompanying text.
5. See generally The Seminarof the Law ofReal ProperlyAcquisitions in Mexico,
12 ARIM. L. REV. 265, 273 n. 8 (1970).
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at by unanimous vote, individual decisions of the Supreme Court are
regarded as highly persuasive. Finally, in Mexico, as in most civil law
jurisdictions, the opinions of recognized scholars are also regarded as
highly persuasive sources, particularly when the Supreme Court has
failed to decide or clarify the issue or concept.
The text of Jalisco's Civil Code used in this article is the latest
version published by the Editorial Cajica in 1978, entitled Codigo
Civil para el Estado Libre y Soberano de Jalisco. A check of the
legislative reference service provided by Mexico's Instituto de
Investigaciones Juridicas (Institute of Legal Research) of the National
University of Mexico (UNAM) revealed no amendments or additions
to the relevant texts found in Cajica's edition from 1975, which was
the date of the first edition of Cajica's version of the Jalisco Code, to
the present time. Inquiry was also made of Lic. Diego Santacruz, the
Sub-Secretario de Gobierno of Jalisco (a position, equivalent to that
of a lieutenant governor, with considerable responsibility for state
legal matters), who further confirmed the effectiveness of the provisions in question from the time of their enactment and Cajica's first
edition to the present time.
The decisions of the Supreme Court of Mexico are compiled in the
official reporter, SemanarioJudicialde la Federacion(Semanario),
published in separate volumes corresponding to the terms, or epochs
(epocas), of the Court. A citation to Semanariowill be preceded by
the parties' names and volume number and followed by epoch, page
and appeal numbers, including the year in which the case was decided.
The Supreme Court decisions are also compiled and indexed in
Jurisprudenciade la Suprema Corte, an unofficial reporter published
by the Editorial Mayo in separate volumes to correspond with the
judicial term and branch of the Supreme Court. When available, a
dual citation will be made to Semanario and Jurisprudenciade la
Suprema Corte for each decision.
BASIS OF A CAUSE OF ACTION UNDER
ARTICLES 1834-1836 OF THE JALISCO CIVIL CODE
Relevant Provisions
The relevant provisions in Jalisco's Civil Code are articles 1834,
1836 and 1837. (In United States legal parlance, "articles" are
equivalent to sections.) The following is the author's translation of
these provisions, based, in part, upon the published translation'of the
Mexican Civil Code for the Federal District and Territories of 1928
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(the Federal District Code.) 6 The Federal District Code served as a
model for Mexican state codes, including the Jalisco Code, although,
as shall be seen shortly, in some instances the state courts have
departed radically from the model texts.
Article 1834:
When a person makes use of mechanisms, instruments,
apparatus or substances which are dangerous in themselves, by reason of the speed which they develop, their
explosive or flammable nature, the strength of the electric
current they conduct, or for other analogous causes, he is
liable for the damage he causes, although he does not act
illegally, unless he proves that such damage was produced
by the fault or inexcusable negligence
of the victim, by
7
fortuitous event orforce majeure.
Article 1836:
The repair of the damage shall consist of: the restoration of
the status that existed prior to its taking place, and, when
such restoration is not possible, to the payment of monetary damages.
Other than in the case referred to in the preceding
paragraph, when the damage suffered brings about the
victim's death, the amount of compensation will be established by applying the quotas set forth in the Federal Law
of Labor [Ley Federaldel Trabajo],taking into account
the circumstances of the victim and using as a basis the
income or salary that the victim would have earned and,
when this income or salary exceeds 50 pesos per day, only
such a sum will be granted as compensation. If the victim
does not earn income or a salary, or when they cannot be
determined, the amount of compensation will be established
by taking into account the minimum salary as the basis.
If the damage suffered brings about the victim's total,
partial, permanent or temporal incapacity, the amount of
i:he compensation will be determined in accordance with
the incapacity tables established by the Federal Law of
:Labor. In this respect, the final part of the preceding
paragraph will be applied if relevant.
6.

CoDIGo CIVIL PARA EL DISTRITO Y TERRITORIo FEDERALES [C. Civ.

Dist. y

Terr. Fed.] (32nd ed., Porrta 1972) (Mexico). For the published translation, see THE

MEXICAN CIVIL CODE (M.W. Gordon trans. 1980) (an updated version of an earlier
translation by 0. Schoenrich). Although this writer co-authored a translation of the
same civil code in 1963, the Schoenrich-Gordon translation will be referred to,
whenever possible, in this article because of its updated features.
7. C. Civ. Jalisco art. 1834 (Cajica 1978) (author's translation) (emphasis added).
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Compensation claims are neither saleable nor assignable by8 inter vivos acts when the victim was a salaried
person.
Article 1837:
Independently of damages, thejudge may grant the victims
of illegal [negligent or willful] acts, or his family, if the
victim dies, an equitable compensation as moral damages
to be paid by the person responsible for the act. To fix these
damages, the court will take into account the nature of the
illegal act and of the moral injury suffered by the victim,
taking into account the victim's personal circumstances,
such as his education, sensitivity, affection, social status,
family ties, etc., but in no case shall the amount of this
compensation exceed 50,000 (fifty thousand) pesos. 9
ProperParties Under Article 1834
of the Jalisco Civil Code
In a highly readable article on the subject of strict liability under
article 1913 of the Mexican Federal District Code, 10 which is similar
to article 1834 of the Jalisco Code, the late Professor W. Butte of the
University of Texas Law School points to the distinction between the
traditional French and Mexican approaches as to who is deemed the
responsible party for purposes of actions based on injuries suffered
because of damages created by "dangerous things" or instrumentalities.
Butte notes, in a thumbnail summary, that France creates a presumption of fault by one who has the thing or instrumentality under his
guard, whereas Mexico imposes
liability without fault on one who
"uses" a dangerous thing.11 Thus, under Mexican law, when a Pemex
delivery truck loaded with gasoline caught fire and injured a plaintiff,
Pemex was deemed to be "using" the gasoline.12 Similarly, a store
which keeps turpentine and other flammable liquids on its premises
for retail sales "uses" such liquids for purposes of an article 1913
action, even if a fire was caused when a customer dropped a lighted
match on the floor," and a power company uses the electricity which
flows through its lines. 14 Predictably, therefore, the existence of an
employer/employee or principal/agent relationship will not preclude
the Mexican Supreme Court's finding that the employer or principal
8. Id. art. 1836.
9. Id. art. 1837.
10. Butte, Strict Liability in Mexico, 18 AM. J. COMp. L. 805 (1970).
11. Id. at 811.
12. Id. at 816.
13. Id. at 817.
14. Id.
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was, in effect, using the dangerous thing or instrumentality." Thus,
even where an employee of the defendant drove off in the defendant's
truck without the defendant's knowledge and beyond the scope of his
employment, the Mexican Supreme Court reversed the lower court's
finding for the defendant. In the Supreme Court's view, "use" was
imputable to the employer/owner of the vehicle,1 6 even in the absence
of actual physical use by the defendant.
According to the facts of the case at issue, then, the proper party
defendant would be the party owning the vehicle and using it actually
or by imputation. The defendant in the present case was married, and
the car was property of the marital community. Furthermore, the
defendant/husband was the driver of the car at the time of the
accident. Therefore, a Mexican court would make such an imputation
to the community which owned the vehicle driven by the defendant/
husband.
The question of who is a proper party plaintiff has not required as
much Mexican Supreme Court elucidation as to who is a proper
defendant. The Supreme Court has been categorical and uniform on
the point that the right to claim "reparation" under article 1913, and
compatible state counterparts, belongs "to the person or persons who
have ,uffered the damage.' 1 7 In the case at hand, it is obvious that the
plaintiff suffered damage. Therefore, both the plaintiff and defendants
(husband and wife) in the present case qualify as proper parties under
Mexican law.
No Strict Liability under Article 1834
of the Jalisco Code
Up to its final six words (emphasized in the preceding translation),
article 1834 of the Jalisco Civil Code reads like article 1913 of the
Civil Code for the Federal District and Territories in its original
(1928) version. 8 This model provision for many of Mexico's state
civil codes was, according to some Mexican authorities, modeled
after the Soviet Civil Code of 1922.19 According to others, it was
simply sui generis, as it attempted to combine the best
features of
20
existing legislative models and doctrinal suggestions.
15. Id. at 817-19 (includes several decisions on point).

16. Id.
17. Id. at 814.
18. See C. Civ. Dist. y Terr. Fed. art. 1913 (1928), translated in THE MEXICAN
CIVIL CODE

art. 1913, supra note 6, at 349.

19. Inthe Amparo Directo of Fulgencio Antonio Diaz, et al. (hereinafter A.D.),
Mexico's Supreme Court attributes the inspiration of article 1913 to article 404 of the
Soviet Civil Code. Amparo Directo of Fulgencio Antonio Diaz, et al., 16 Semanario
6th 68 (1958). See also, but compare Butte, supra note 10, at 809.
20. Butte, supra note 10, at 809.
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In this writer's opinion, article 1913 can best be understood when
regarded, not as an orthodox formulation of strict liability, but as a
variation on the theme of strict liability. To begin with, it does not
specify what is a dangerous mechanism, instrument, apparatus or
substance or what constitutes its "use," as will be discussed shortly.
Thus, it was the Supreme Court of Mexico's task to decide that
automobile accidents21 do indeed come within the purview of article
1913 strict liability.
More problematic, however, was the Mexican Supreme Court's
determination of the severity of strict liability in light of the express
language in article 1913 allowing contributory, negligence as a
defense. This defense, as any experienced United States trial lawyer
would readily admit, often cannot be evaluated in the absence of a
determination of the defendant's own diligence and, therefore, of
comparative negligence considerations. After all, to what does the
victim's contributory negligence "contribute," if not to the defendant's
own actions? For example, the Mexican Supreme Court has held that:
Once it was proven that the victim of the accident
[plaintiff] was drunk at the time the accident occurred, the
person who drove the car as well as the car's owner could
not have incurred the liability set fourth in Article 1913 of
the Civil Code, as this was the result of inexcusable
which frees [denegligence of the victim, [a negligence]
22
fendants] from any responsibility.
Would the Mexican Supreme Court have been as categorical on the
plaintiff's inexcusable negligence if there had also been evidence
showing the
defendant's own drunkenness? In all likelihood, it would
23
have not.
The Jalisco Code's article 1834, however, does depart significantly
from the Federal District Code's article 1913 variation on strict
liability, and its direction is definitely toward an implicit requirement
21. For example, see the decision involving an automobile accident in Amparo
Directo of Fulgencio Antonio Diaz, et al., 16 Semanario 6th 68 (1958); see also
Ramona Andrade (A.D. 5846/49/2), in JURISPRUDENCIA DE LA SUPREMA CORTE
(CIVIL) 359 (Mayo 1965); Dolores Nolasco (A.D. 5470/55) (unanimous decision), in
JURISPRUDENCIA DE LA SUPREMA CORTE (CIVIL) 361-62 (Mayo 1965).
22. Dolores Nolasco (A.D. 5470/55) (unanimous decision) (author's translation),
in JURISPRUDENCIA DE LA SUPREMA CORTE (CIVIL) 361-62 (Mayo 1965).
23. For a clear illustration of the operation of contributory negligence and of

comparative negligence considerations in Mexican decisional law, see Olivia Pavano y
Cesionario Juan Nieto Herndndez, 136 Semanario 6th 125 (A.D. 6452/67) (unanimous decision), in JURISPRUDENCIA DE LA SUPREMA CORTE (CIVIL) 1029-30 (Mayo
1968).
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of a certain degree of fault in some cases. This is the result of adding to
the exceptions to the principle of strict liability, under article 1913,
the defense of fortuitous event and force majeure.
Significantly enough, Mexico's Supreme Court decisions were not
far aield from the Jalisco Code's approach as a result of an
unresolved conflict within the Federal District (model) Code itself.
What is the Court to decide, for example, in a case where, unknown to
the driver of a vehicle, a two-year old child slips under the vehicle and
shortly thereafter becomes the victim of the vehicle's motion? Should
article 1913 of the Federal District Code be interpreted to apply
against the innocent, diligent driver and should strict liability be
imposed upon him? This decision is made more difficult, particularly
in light of another provision in the same code, article 2111, which
states the following: "No one is obligated with regard to a fortuitous
event except when he has caused it or contributed thereto, or when he
has expressly accepted such liability, or when the law imposes it." 24
Since the law did not expressly impose liability for the fortuitous
event that lead to the child's death, the Mexican Supreme Court,
again in a unanimous decision, exempted the defendant/driver from
article 1913 liability, as well as from any other type of liability."3 The
Jalisco Code's article 1834 would have made the Supreme Court's
task considerably easier, as it expressly precludes a finding of strict
liability when there is a fortuitous event or force majeure.
Whether the defendant in the case at issue, who swerved to avoid
what he deemed a life-threatening peril, was faced with a fortuitous
event orforce majeure under Mexican law is a question for the judge
acting as a trier of fact. 26 Even though no directly applicable decisions
or doctrinal opinions could be found, both judicial and doctrinal
sources indicate some support for a finding of aforce majeure in the
present case.
For example, in the decision involving the unfortunate child
slipping under the defendant's car, the Supreme Court of Mexico
reasoned:
The circumstance of a child of less than two years of age
placing himself under an automobile is an unforeseeable
event for which reason the behavior of the automobile's
driver who placed the vehicle in motion lacks both an
24. C. Civ. Dist. y Terr. Fed. art. 2111 (32nd ed., Porria 1972), translatedin THE
MEXICAN CIVIL CODE art. 2111, supra note 6, at 384.
25. Marcos Hern.ndez Enriquez, 99 Semanario 6th 17 (A.D. 8904/63) (unanimous decision), in JURISPRUDENCIA DE LA SUPREMA CORTE (CIVIL) 171 (Mayo

1968).
26. Judges, and not juries, try facts in Mexico. See generally E. PALLARES,
DERECHO PROCESAL CIVIL 357-58 (1968).
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intent to cause the harm [dolo] as well as negligence
[culpa], as he carried out a licit act and under such
circumstances the death of the child must be considered a
fortuitous event .... The defendant took the normal pre-

cautions, as it would have been out of the ordinary to
require that the defendant search under the vehicle to
determine whether or not a minor was27there; therefore,
liability for negligence was not proven.
The key to the Supreme Court's reasoning is its reliance on unforeseeability as determined by a reasonable, prudent standard of behavior.
Unlike the former United States Supreme Court Justice Holmes'
notorious driver who was to stop, look and listen before a railroad
crossing,2" the Mexican prudent driver did not have to look under his
car and, thus, what happened as a consequence of his unawareness
was unforeseeable.
The importance of unforeseeability is apparent in another Mexican
Supreme Court decision interpreting the state law of Tamaulipas,
which, according to the Court, also sets forth the defense of fortuitous
events along with strict liability for use of dangerous mechanisms or
instrumentalities. Even though the fortuitousness was proven in a
criminal proceeding, the defendant was held 29exempt from strict
liability in a parallel strict liability civil action.
When reading Mexican Supreme Court decisions on fortuitious
events andforce majeure,it is immediately evident that both terms, or
concepts, are used interchangeably, a practice followed also by
doctrinal writers. Thus, E. Gutierrez Gonzales, a Mexican professor
of obligations (a subject matter which includes tortious or extracontractual, as well as contractual, liability), defines both fortuitous
event and force majeure as "[a] future event which is beyond the
power of a party to avoid, because it is unforeseeable or, if foreseeable,
unavoidable." 30 Among the illustrations provided by Professor
Gutierrez Gonzales is that of a driver whose vehicle collides with
another because of a sudden "sinking in the pavement as a consequence of subterraneous movement."'" And, while defining what he
27. Marcos Herndndez Enriquez, 99 Semanario 6th 17 (A.D. 8904/63) (unanimous
decision) (author's translation) (emphasis added), in JURISPRUDENCIA DE LA SUPREMA
CORTE (CIVIL) 171 (1968).
28. Baltimore & O.R. Co. v. Goodman, 275 U.S. 66 (1927).
29. Cooperativa de Auto Transportes Liga de Choferes, S.C.L., 96 Semanario 6th

53 (A.D. 2115/60) (unanimous decision), in
CORTE (CIVIL) 104 (Mayo 1968).

JURISPRUDENCIA DE LA SUPREMA

30. E. GUTIERREZ Y GONZALES, DERECHO
1976) (author's translation).
31. Id. at 490 (author's translation).
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489 (5a ed.
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means by an unforeseeable event, he describes it as "[an event] that
impedes the carrying out of an obligation or legal duty [and whose
presence] ... cannot be determined or conjectured by signals or
indications that foreshadow its proximity or arrival." 32 Not surprisingly, therefore, he states that it is impossible to elaborate a list or
catalog of all possible events that could be fortuitous, as its nature will
depend on the circumstances or context of each case.3 3 This is an area
of the law, Professor Gutierrez Gonzales concludes, where judges
must be given the widest discretion in their findings of fact. 4
It would therefore appear that the sudden, unpredictable, or
unforeseeable, appearance of a life-threatening object, such as an
unlighted median in the path of an otherwise not negligently driven
vehicle, as occurred in the present case, could well be considered a
fortuitous event by a Mexican court, so as to regard the swerving and
subsequent injuries as having been caused by force majeure.
AMOUNT OF DAMAGES UNDER ARTICLE 1836
AND ARTICLE 1837 OF THE JALISCO CIVIL CODE
If, contrary to the preceding conclusion, the defendant is unsuccessful in proving fortuitous event orforce majeure, the damages the
plaintiff would be entitled to under Mexican law are determined by,
primarily, article 1836 of the Jalisco Civil Code.
Restoration (Restitution) versus Expectation Damages

The text of article 1836 leads to several questions. The first is
whether the judge can combine the payment of medical costs, in an
attempt to effect "restoration" (restitution) to the situation which
existed prior to the inflicting of the damages, with the payment of
"monetary damages" referred to in the first paragraph of article 1836.
Even though Mexican courts have not been unanimous on this issue,
there is a clear preponderance of opinion in favor of allowing the
collection of both.35 Indeed, the mutally exclusionary nature of the
two remedies in article 1836 could only be argued if one reads the
words "when such restoration is not possible" in the most literal (and
32. id. at 494 (author's translation).
33. Id. at 497.
34. Id.
35. For example, see Lineas de Camiones M6xico-Cuautla-Matamoros-Oaxaca y
Anexas "Flecha Roja," (A.D. 8098/61) (unanimous decision), in JURISPRUDENCIA
DE LA SUPREMA CORTE (CIVIL) 103 (Mayo 1968); see also Celso Espinosa Pacheco,

[1966] Informe 51 (A.D. 8096/6 1) (unanimous decision), in JURISPRUDENCIA
SUPREMA CORTE (CIVIL)

102 (Mayo 1968).
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absurd) of senses. According to this interpretation, if the victim could
not be cured, he would necessarily be deprived of compensation.
Thus, in the opinion of most Mexican courts, an attempted restoration
is recoverable, even though full restoration is not possible.
Yet, it should be noted that the idea of restoration of the victim's
pre-accident status is still paramount, as contrasted with the idea of
compensation for lost profits or income, whether actually incurred or
realistically expected. Mexican courts would prefer to restore the
victim to what he was prior to the accident rather than compensate
him for what he would have been had the accident not taken place.
This would provide a possible explanation to what appears to a
United States observer to be Mexico's meager standards of compensation. Underlying the Mexican approach to damages is the
notion that the future is basically unpredictable or predictable only by
the grossest of approximations, whereas the parties' past, who they
were when the accident occurred as contrasted with what they were
likely to become, is much more certain.
Measure of Damages

The second question concerns how the monetary damages, provided
for in the first paragraph of article 1836, are to be measured. The
language in article 1836 is deceptively simple. It says, first of all, that
the basis for compensation, in the event of the victim's death, is the
amount of the victim's salary or income up to a maximum amount of
fifty pesos per day. This amount, or a lower daily basis, if applicable,
is multiplied by the number of allowable days of compensation
provided in the Federal Law of Labor. In turning to the Federal Law
of Labor, it appears that, at the present time, the number of
compensable days of wages is 730.36 Thus, the maximum compensation for accidental death under article 1836 is the sum of 36,500 pesos
(approximately U.S. $1,460.00).
If the victim was not salaried or if his income could not be
established, then the plaintiff would be entitled to the minimum salary
that prevailed in the locality of death. Yet, the minimum salary also
could not exceed the sum of fifty pesos per day. The chances of a
36. LEY FEDERAL DEL TRABAJO art. 502 (Mdxico 1969). The text of this provision

is as follows:
ARTICLE 502. In case of death of the worker, the indemnification to the
persons to which the preceding article refers shall be an amount equal to
the sum of seven hundred and thirty-five days of wages, without
deducting the indemnification received by the worker during the period in
which he was subject to the rules for temporary disability.
MEXICAN LABOR LAW art. 502 (CCH) 227 (1974).
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minimum salary exceeding fifty pesos in 1955, the time of the
enactment of this article 1836 amendment, were nil, since the
minimum salary at that time was thirty pesos per day in the highest
paying region in Jalisco.17 Thus, the sum of fifty pesos per day
emerged as the maximum amount of per day compensation intended
by the Jalisco legislature.a" Yet, with the rise of the minimum salary in
Jalisco (the Guadalajara region) to 190 pesos per day at present, a
legitimate question can be raised about the wisdom, equity or both of
retaining the fifty pesos per day limitation on accidental death
benefits. As will be seen shortly, similar questions can be raised with
regard to its use in computing permanent disability, whether of a total
or partial nature.
Based upon the description in one of the medical reports of the
injuries sustained by the plaintiff in the case at issue and also that of
the plaintiff's treating physician, it would appear that someone
suffering from a "significant permanent functional and cosmetic
disability" of the right hand would qualify for the Mexican Federal
Law of Labor category of "partial permanent incapacity" under
article 492 of this law. This article provides in relevant part: "[I]f the
risk produces.., a permanent partial incapacity, the compensation
will consist of the payment of the percentage set forth in the table of
evaluation of incapacities, calculated over the amount that would
have to be paid if the incapacity were total ...

."

Article 495 of the

same law states: "If the risk produces a permanent total incapacity,
the compensation shall consist of a sum equivalent to the amount of
1,095 days of work."
In reviewing article 514 of the Federal Law of Labor, which sets
forth the valuation table of permanent disabilities referred to in article
492 above, it seems that items 37, 58, 63-72, 96, 97 and 103 are, in
some aspect or another, applicable to the plaintiff's injuries in the
present case.3 9 Moreover, since some of these categories are, in fact,
interchangeable, they help verify the conclusion of the maximum
37. Editorial Cajica's 1978 version of article 1836 of the Jalisco Civil Code, supra
note 1, contains the annotation that this article was amended in 1955, as published in
193 OFFICIAL GAZETrE [P.O.] (Nov. 1, 1955). This volume was not available to the
writer; nevertheless, Lic. Diego Santacruz, Sub-Secretario de Gobierno of Jalisco,
informed the writer that the minimum wage in effect upon the date of the amendment, as
per State of Jalisco records, was thirty pesos per day.
38. Id.
39. The text of Article 514 of the Federal Law of Labor is as follows:
Article 514. For purposes of this title, the law adopts the following:
VALUATION TABLE OF PERMANENT DISABILITIES
Ankylosis
Total loss of articular mobility
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possible range of disability. Allowing the plaintiff in the present case
the maximum range of disability possible, it appears that the highest
percentage of incapacity, as measured against total disability, ranges
between 65% and 75%. Thus, the plaintiff would be entitled to
anywhere from 65% to 75% of 1,095 days of work.
The next question is whether fifty pesos per day is the maximum
compensation allowed the plaintiff or whether the day of work is

computed on the basis of 190 pesos, the latest (1981) minimum
general wage for the Guadalajara region of Jalisco, as provided by
Lic. Diego Santacruz. It would seem more equitable to use the 190
pesos amount. One could even find some statutory support for it by

contending that the words, "final part of the preceding paragraph," in
the second paragraph of article 1836 include resort to the prevailing
minimum wage as set forth in the Federal Law of Labor as the base
amount. Yet, while the equity of picking the presently prevailing

37. Ankylosis of all finger joints of the hand in a flexed position (claw
hand) or in an extended position (extended hand), from ... 65 to 75%
Articular rigidity
Reduction of movement due to injuries of the joints, tendons or muscles
58. Of the shoulder, affecting primarily propulsion and abduction, from
................................................
10 to 30%
63.
64.
65.
66.
67.
68.
69.
70.
71.
72.

Of metacarpo-phalangeal joint of the thumb, from ....... 2 to 4%
Of the interphalangeal joint of the thumb, from ......... 3 to 5%
Of the two thumb joints, from .......................
5 to 10%
Metacarpo-phalangeal of the index finger, from ......... 2 to 3%
Of the first or second interphalangeal joint of the index finger, from
.....................................
4to6%
Of the three joints of the index finger .................
8 to 12%
Of only one joint of the middle finger ......................
2%
Of the three joints of the middle finger, from ............ 5 to 8%
Of only one articulation of the fourth finger or the index finger ... 2%
Of the three articulations of the fourth finger or the index finger, from
...................................................
4 to 6%

Functional disorders of the fingers, following non-articular lesions, but
due to the section or loss of extensor or flexor tendons, adhesions or scars.
Permanent Flexion of one or several fingers
96. Permanent flexion of all fingers of one hand, from .... 65 to 75%

97. Permanent flexion of four fingers of one hand, including the thumb,
from ............................................
45 to 50%
Permanent Extension of one or several fingers
103. Permanent extension of four fingers of one hand, excluding the
thumb, from ....................................
45 to 50%
MEXICAN LABOR LAW art. 514 (CCH) 263-71 (1974).
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minimum wage is appealing, it is also true that the reference in the
same paragraph to the Federal Law of Labor is to the incapacity
tables, and not to the minimum wages enacted for each region, since
these wages were intended to be capped by the fifty pesos per day
amount.
Since there are no Mexican Supreme Court decisions on this point,
it is necessary to rely on the opinion of experienced administrative
officials, such as Lic. Diego Santacruz, the Jalisco state official
referred to earlier. According to this official, fifty pesos per day is the
maximum allowed in article 1836 and, until there is a legislative
change, neither courts nor administrative officials feel empowered to
revalue the daily allowable basis. This view reminded the author of a
point he made in a study comparing Anglo-American and Mexican
judicial decision-making: Mexican courts are most reluctant to
revalue, judicially, obligations whose nominal value is at considerable odds with market-like rates. 40 Accordingly, the general
practice in the State of Jalisco is to continue to use the fifty peso sum
as the maximum daily basis of death and incapacity compensation
until amended by the legislature.
In conclusion, the prevailing method for compensating a 65% to
75% permanent partial disability of the right hand, as suffered by the
plaintiff in the case at issue, under Jalisco law is based on the
multiplication of 700 days of 50 pesos to reach an approximate total
compensation of 35,000 pesos.
Applicability of Moral (Punitive) Damages
Mexico's Supreme Court has drawn a sharp line between the
entitlement to moral, or punitive, damages in actions based upon
"illicit" acts, i.e., willful or negligent torts, and those based upon the
strict liability of dangerous mechanisms or instrumentalities. In a
1968 decision, authored by one of Mexico's foremost civil lawyers,
Justice Rafael Rojina Villegas, the court stated that
[Playment of moral damages does not lie when the action
is on strict liability, as Article 1916 of the Civil Code [of
the Federal District and TerritoriesI refers to a subjective
responsibility or fault and it requires that there be "an
illicit act." In contrast, "objective" responsibility
assumes
41
that there was a licit use of dangerous things.
40. Kozolchyk, Fairnessin Anglo andLatin American CommercialAdjudication,

2 B.C. [rT'L & CoMP. L. REv. 219, 244-45 (1979).
41. Ferrocarriles Nacionales de Mexico, 123 Semnanario 6th (A.D. 8909/66)
(author's translation). The first sentence of article 1916 of the Civil Code of the
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The concept of an illicit act, for purposes of allowing damages in
addition to those specified in the strict liability provisions of the
Federal District Code, had been clarified in a 1957 decision by the
same Court:
The payment of moral damages in extracontractual obligations only lies against the party responsible for illegal acts,
in the terms of Article 1916 of the Civil Code [of the
Federal District and Territories], and is totally different
from the objective responsibility of Article 1913.
In the instant case, only the objective liability of the
defendant while using a potentially dangerous mechanism
was proven, but defendant's act of transportingpersons
was in itselfa licit act. For the defendant to be obligated to

pay moral damages, it was indispensable that the accident
in which the victim lost his life was due to an intentional act
of the defendant or to a culpable or negligent act, as would
have been proof of the poor mechanical shape of the
' '42
vehicle.
In sum, only if there is definite evidence in the present case of the
defendant's willful, wanton or negligent acts as the cause of the
plaintiff's damages would punitive damages be awarded. If punitive
damages are given, the award could only equal an amount up to the
maximum of 50,000 pesos in addition to the compensatory damages
and medical expenses of article 1836, as discussed earlier.
Is There a "CollateralSource" Rule under Mexican Law?
There appears to be no direct answer to the question of whether a
collateral source rule exists under Mexican law in Mexican legislative,
judicial and doctrinal sources. However, three Mexican Supreme
Court decisions lead to the conclusion that, under Mexican law, the
plaintiff in the present case can only recover those medical expenses
or costs for which he was not otherwise compensated by his insurance
policy.
In two unanimous decisions, Lineas de Camiones MbxicoCuautla-Matamoros-Oaxacay Anexas "Flecha Roja," S.C.43 and
Federal District and Territories is identical in wording to the first sentence of article

1837 of the Jalisco Civil Code. See C. Civ. Dist. y Terr. Fed. art. 1916 (32nd ed.,
Porrtia 1972), translatedin THE MEXICAN CIVILCODE art. 1916,supranote 6, at 350.
42. Quirina Aguilar Vda. de Nifia, [1957] Bol. Infor. Jud. 556 (A.D. 1205/56)

(author's translation) (emphasis added), in JURISPRUDENCIA DE LA SUPREMA CORTE
(CIvIL) 796 (Mayo 1965).
43. Lineas de Camiones Mdxico-Cuautla-Matamoros-Oaxaca y Anexas "Flecha
Roja," (A.D. 8098/61) (unanimous decision), in JURISPRUDENCIA DE LA SiPREMA
CORTE (CIvIL) 102-3 (Mayo 1968).
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Espinosa Pacheco," both of which were reported on July 11, 1966,
the Mexican Supreme Court stated:
The reparation of the damage shall consist, in accordance
with Article 1915 of the Civil Code [of the Federal
District], in restoration of the situation that prevailed prior
to the occurrence of [such damages] and only when such a
restoration is impossible will defendant's obligation consist
of paying damages. Nevertheless, since the damages
suffered by the victim could have affected both the victim's
physical integrity and the victim's estate, it is conceivable
that reparation may consist of payment of damages when
there is no restoration possible, and, concerning the other
aspect, of restoring the statusquo ante ifpossible. Thus, in
the case before us, with respect to the burns suffered by the
plaintiff, reparation shall consist of payment of all the
amounts spent by [quegast6]the plaintiff in regaining her
health and, if such restoration was not totally possible,
plaintiff shall also be entitled to the indemnification
flowing from the incapacities suffered and that have
remained, and, in the case of damages suffered by plaintiff's
estate, reparation shall consist in restoring the situation
that prevailed prior to such damages having
occurred, so
45
that plaintiff does not suffer any loss.
The key word where the collateral source rule is concerned in the
preceding decisions is the Spanish "gast6, "the past tense of the verb
"to spend." As a noun, the word "gasto" means expense, but is not
nearly as revealing of the judicial reading of legislative language as
when used as a verb in a past tense. The use of the past tense verb
"'gast6"by the Supreme Court clearly indicates the requirement that
there be an actual expenditure by the plaintiff. In other words, a
reimbursable medical expense has to be something that the plaintiff
actually spent sometime prior to the judicial award on such a claim.
This meaning is re-emphasized by the reference to the damages
suffered by the plaintiff's estate (patrimonio)in the same sentence.
The same view is apparent in a 1957 Mexican Supreme Court
decision, in which the Court stated:
44. Celso Espinosa Pacheco, [1966] Informe 51 (A.D. 8096/61) (unanimous
decision), in JURISPRUDENCIA DE LA SUPREMA CORTE (CIVIL) 102-3 (Mayo 1968).
45. Lineas de Caniones Mdxico-Cuautla-Matamoros-Oaxaca y Anexas "Flecha
Roja," supranote 43, (author's translation) (emphasis added), in JURISPRUDENCIA DE
LA SUPREMA CORTE (CIVIL) 102 (Mayo 1968); see Celso Espinosa Pacheco, supra
note 44, in JURISPRUDENCIA DE LA SUPREMA CORTE (CIVIL) 102 (Mayo 1968).
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In the case of a trampling where the victim suffered a
temporal incapacity, the victim may demand the payment
of a lump sum without basing the claim on the quotas set
forth in the Federal Law of Labor, because of the [victim's]
conclusion that the damage may be repaired by restoring
the status quo ante, that is to say by recovering all the
expenses [gastos] made because of the trampling. That is
to say, the plaintiff may claim the payment of a sum of
money to restore the status quo ante of his [su] estate
[patrimonio].... 6

THE RELATIONSHIP BETWEEN APPLICABLE
MEXICAN LAW ON DAMAGES AND MEXICAN
INSURANCE COVERAGE
Since compensation under Mexican law in general, and particularly
under the laws of Jalisco, is lower than in the United States, the
question could be asked whether a higher standard of compensation
could prevail if so provided by a United States or Mexican auto
insurance policy. The answer to this question is negative. First of all,
United States insurance companies are not licensed in Mexico and do
not meet the requirements of Mexican insurance and highway
accident law for doing business in Mexico. This legal impediment is
responsible for the common disclaimer found in United States
automobile insurance policies, which reads:
Unless you have automobile insurance written by a
Mexican insurance company, you may spend many hours
or days in jail, if you have an accident in Mexico.
Insurance coverage should be secured from a company
licensed under the laws of Mexico to write such insurance
in 6rder to avoid complications and possible
penalties
47
including impoundment of your automobile.
Mexican insurance policies, in turn, allow for liability limits which
reflect the maximum amount of liability set forth in Mexico's civil
46. Yolanda Trejo Mendex, (A.D. 4001/55) (unanimous decision) (author's

translation) (emphasis added) in
794 (Mayo 1965).
47.

JURISPRUDENCIA DE LA SUPREMA CORTE (CIVIL)

TRANSAMERICA INSURANCE SERVICES, CATALOG OF COVERAGE AND FILED

FORMS, sec. A-Automobile, form Al 1695, at 2 (Aug. 28, 1981); see also Aetna Life &

Casualty, Arizona Combination Endorsement Personal Auto Policy, no. 16152-C, pt.
F (Aug. 1979); Great American Insurance Companies, Easy Reading Automobile
Policy, no. PP-03-21 (June 1980); The Travelers Insurance Companies, Policy No.

PL-2526 (Apr. 1976).
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codes and accident compensation tables of the Federal Labor Law.
Thus, even though Mexican 1981-1982 policies in some instances
contain personal injury limits of up to 500,000 pesos per claimant and
1,000,000 pesos per policy (or as a combined limited), the liability of
the company is carefully circumscribed to cover the insured's liability
for:
(a) First aid expenses
(b) Medical treatment and, where applicable, burial
expenses
(c) The amount stipulatedby law as owed by the insured
as a result of the victim's death or incapacity.
In addition, and up to an amount equal to the maximum
limits of liability set forth in this section, this policy will
cover the expenses and fees assessed
against the insured in
4
a civil liability suit against him. 1
The typical Mexican auto policy, incidentally, exempts from coverage
injuries or death suffered by a plaintiff traveling or occupying the
defendant's (insured's) vehicle. As a rule, the available coverage in
Mexico on injuries sustained 49by such persons extends only to their
medical and burial expenses.
Neither decisional law nor doctrinal comment questions the
legality of the above transcribed clauses of Mexican policies.5 0
CONCLUSION
During this author's deposition, defendant's counsel raised the
inevitably perplexing "why." Why does Mexican law provide so little
compensation to the victims of accidents? The author was immediately
reminded of a dedicatory statement in a 1961 Mexican monograph,
entitled The Economic Value of Human Life in Mexican Law,"1in
which that writer said, "I dedicate this book to the victims of accidents
and homicides whose life has been evaluated in eighteen thousand,
two hundred and fifty Mexican pesos or lesser amounts." 52 Un48. For example, see GENERAL DE SEGUROS, S.A., POLIZA DE SEGURO SOBRE
AUTOMOVILES RESIDENTES, no. 732.6(S-6)/1 of no. 11645, at General Condition cl.
2a(X) (Mar. 3, 1975).
49. Id. at General Condition cl.2a(XI).
50. Nojudicial decision has been found questioning the validity ofthese clauses, and
the only doctrinal comment available clearly assumes their validity. See R CERVANTES
AHUMADA, DERECHO MERCANTIL 519 (1975); see also A. MAYAGOITIA, A LAYMAN'S
GUIDE TO MEXICAN LAW 110 (1976).
51. IV[
BRITO MORENO, EL VALOR ECON6MICO DE LA VIDA HUMANA EN EL
DERECHO MEXICANO

(1961).

52. Id. at 1. The official rate of exchange at that time was 12.5 pesos (Mexican) = I
dollar (U.S.).

Vol. 1, 1982/Mexican Damages

doubtedly, there are some Mexican cultural-legal explanations of the
limited compensation for "living law" researchers to unearth.53 But
the fact still remains that the United States standards and measures of
accident compensation have, until relatively recent times, been the
exception and not the rule among civilized nations. This fact suggests
the presence in Mexico and other countries of a conceptualization on
the nature of compensation and the plaintiff's right thereto at odds
with the one prevailing in the United States.
In his classical contribution to the conceptual elucidation of the
common law, Oliver Wendell Holmes, Jr., late Justice of the Supreme
Court of the United States, wrote the following about the common law
theories of liability for negligence:
ITihere are two theories of the common law liability for
unintentional harm.... The first is that of Austin, which is
essentially the theory of a criminalist. According to him,
the characteristic feature of law, properly so called, is a
sanction or detriment threatened and imposed by the
sovereign for disobedience to the sovereign's commands.
As the greater part of the law only makes a man civilly
answerable for breaking it, Austin is compelled to regard
the liability to an action as a sanction, or, in other words, as
a penalty for disobedience. It follows from this, according
to the prevailing views of penal law, that such liability
ought only to be based upon personal fault....
The other theory is directly opposed to the foregoing. It
seems to be adopted by some of the greatest common-law
authorities .... According to this view, broadly stated,

under the common law a man acts at his peril. It may be
held as a sort of set-off, that he is never liable for omissions
except in consequence of some duty voluntarily undertaken.... If the act was voluntary, it is totally immaterial
that the detriment which followed from it was 4 neither
intended nor due to the negligence of the actor.1
It is submitted that, although subject to some qualifications, Justice
Holmes' common law dichotomy goes a long way toward explaining
the sharp differences in standards of compensation between Mexican
and United States law. The focus should not be on intention or on
"personal fault," but on the public versus private nature of the wrong.
While in the United States law negligence is conceptualized as an
53. See the Living Law section in this Journal for an explanation of "living law"

research.
54. O.W. HOLMES,

JR., THE COMMON LAW

81-82 (1923).
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essentially private wrong, in Mexican law the public law aspects are
dominant.
G. Edward White, in tracing the conceptual history of tort
causation and compensation in the United States, begins with Justice
Holmes' own "negative duty of very great generality" owed by all the
world to all the world (a notion with Austinian and, in Holmes' own
words, "criminalistic" overtones); he continues with the theory of
Professor Leon Green, a principal scholarly contributor to the
analysis of negligence, that the issues of "proximate" or "legal"
cause are related to a determination of the scope of a given
defendant's duty to a given plaintiff; and lastly he mentions Justice
Benjamin Cardozo's opinion in Palsgrafv. Long IslandRailroad."1

As will be recalled, Justice Cordozo centered the determination of the
plaintiff's right to compensation on the existence of a duty by the
defendant railroad and its passenger transportation operations to
Mrs. Palsgraf, based on her relation to the railroad's operation."

On the other hand, Mexican law continues to see the duty of the
defendant in an automobile accident as a duty owed by the defendant
preponderantly to society at large, and attributes enormous adjudicative weight to the criminal law proceedings that result from the
violation of traffic code provisions. This is a case where a duty to
many dilutes the duty owed to the relevant few. Thus, as the peculiar
characteristics of the plaintiff, e.g., his status and expectations in life,
recede into the background, restitution, in its strictest sense, comes
into the fore. The resulting restitutionary damages, therefore, are
reminiscent of the Wergelt in old Scottish law, which Black's Law
Dictionary defines as "a sum paid by an offender as a compensation
or satisfaction for the offense." 7

55. G. EDWARD WHITE, TORT LAW IN AMERICA: AN INTELLECTUAL HISTORY 9495 (1980). See Palsgraf v. Long Island R.L, 248 N.Y. 339, 162 N.E. 99 (1928).

56. Palsgraf v. Long Island R.R., 248 N.Y. 339, 341-42, 162 N.E. 99, 99-100
(1928).

57.

BLACK'S LAW DICTIONARY

1766 (4th ed. 1961).

