COMMENTS AND NOTES

THE TRADE EMBARGO AND THE
IRREVOCABLE LETTER OF CREDIT
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Resumen
Los comerciantes importadoresde bienes tienen que confrontar,a
veces, una dilema casi insoluble cuando se encuentranen medio de
un embargo comercialdeclaradoporelgobierno, el cual les impide
recibirsus bienes comprados, y la ley sobre cr~dito documentario
que, de otro lado, les impone la obligaci6n de pagar el precio de
dichos bienes, independientemente de que tengan la posesi6n de
los. Los embargos comerciales son considerados como medios
pacificos de resolver disputasentre las naciones,y en ahos recientes
han sido utilizadosparapresionarreformas en elpais al cual se le
imponen. La finalidad buscada con el embargo es debilitar la
economia delpais castigadopara,de estaforma,forzarlo a aceptar
la opini6n externa o afrontarlas consecuencias de una revoluci6n
interna. El ejercicio de la coerci6n externa es fundamentalpara el
logro de la meta. El uso del intercambio comercial como una arma
econ6mica incide implacablemente en los intereses de los compradores y vendedores en el comercio internacional,quienes buscan
estabilidadycerteza en sus negocios. La cartade crkdito irrevocable
ha sido ideada y empleadapara asegurarcierta estabilidada los
comerciantes a nivel internacional. La carta de crdito, en su
calidadde cr~dito documentado, es independientede la transacci6n
a la cualfinancia. Debido a esta independencia o abstracci6n,la
cartade crbditoes una obligaci6n ciertayprincipalde una banco de
confiabilidady reputaci6n. Cuando una transacci6n aseguradaa
travs de una carta de crdito irrevocable es interrumpidapor un
embargo comercial, las partes se yen obligadas a asumir nuevos
riesgos. Sin embargo, en la medida en que el vendedor cumpla con
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los t~rminosde la cartade crkdito, tieneperfecto derecho a reclamar
el dinero y el comprador debe asumir el riesgo de la p~rdida
provenientedel embargo.Porello, la cargaecon6micaemergente del
boicotcomercialestrasladadadel vendedorenelpais boicoteado, al
compradoren elpais autordel boicot. Como consecuencia,a pesar
del uso de acuerdos internacionalesprivados tales como "Las
costumbres y prdcticas uniformes sobre crbdito documentario"
(Uniform Customs and Practicefor Documentary Credits), o de la
legislacion local, como la ley sobre Manejo de las Exportacionesde
Estados Unidos de Norteamerica (United States Export AdministrationAct) de 1.9 79, los paises causantesdel boicot a veces se yen
confrontadosa aceptarimportacionesde contrabandopor el cual el
comprado ya ha pagado. De otro lado, las grandes companias
multinacionales presionan al gobierno a fin de hacer cesar el
embargo, oparaasegurarselicenciasde importaciono equivalentes
o, incluso, para burlar el embargo. Esta discusi6n examinard, en
primerlugar,laforma de la cartade credito irrevocable,el uso de los
embargos comerciales y otra serie de acuerdosprivados internacionales relacionadosy la legislaci6n de los Estados Unidos de
Norteamerica.Luego se examinardnposiblessoluciones al dilema,
tales como la aplicai6nde la Quinta Reforma Constitucionalde los
Estados Unidos, el uso de cldusulassobre embargo en el contratoy
la utilizacion de los INCOTERMS.
Abstract
The transnationaltraderfacesa seemingly insolubledilemma when
he finds himself between a governmentally-imposedtrade embargo
which declaresthathe may not have his goods and letterofcredit law
which says that he mustpayforthem regardlessofactualpossession.
Trade embargoesare viewed aspeaceful means ofresolving disputes
among nations and, in recent years, have been used to bring about
reform within the targeted country of the boycott. The aim of the
embargo is to weaken the economy of the boycotted nation so as to
force either acquiescence to external opinion or collapse from
internalstrife. Exertion ofeconomic coercion is the key to thisgoal.
The use of trade as an economic weapon runs head-on into the
legitimate interest of international buyers and sellers who seek
stability and certainty in their business affairs. The commercial
irrevocable letter of credit has been employed to insure a stable
business community. As a documentary credit, the letterof credit is
abstractedfrom the transaction which it finances. Because of this
abstraction,the letter of credit is a certain,primary obligation of a
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reputable and trusted bank. When a transaction secured by an
irrevocable letter of credit is interrupted by a trade embargo, new
risks are thrust upon the parties.As long as the seller is able to
comply with the terms of the letter of credit, he has a valid claimfor
payment, and the buyer must bearthe lossfrom the embargo. Thus,
the economic burden ofa tradeboycott is often shiftedfrom the seller
in the targeted country to the buyer in the boycotting country. As a
result, despite the use ofprivate internationalagreements, such as
the Uniform Customs and Practicefor Documentary Credits, or
local legislation, such as the United States Export Administration
Act of 1979, boycotting countries often find themselves acquiescing
to the importation of contrabandfor which the buyer has already
paid. Furthermore,pressure is placed upon governments by large
multinational concerns to end the embargo or to grant import
licenses and variances, or even to cheat on the embargo. This
discussion willfirst examine the form of the irrevocablecommercial
letter of credit, the use of trade embargoes and relatedprivate
internationalagreements and United States legislation. Possible
approaches toward solving the dilemma, e.g., application of the
Fifth Amendment of the United States Constitution, use of an
embargo clause in the contract,or use ofINCOTERMS, will then be
examined.
Next we began to sail up the narrow strait lamenting. For
on the one hand lay Scylla, and on the other mighty
Charybdis .... 1
INTRODUCTION
As Ulysses lamented his insoluble dilema, so must the present-day
transnational trader who finds himself between a governmentally
imposed trade embargo which declares that he may not have his goods
and letter of credit law which says that he must pay regardless of
actual possession of the goods.
Trade embargos are viewed as peaceful means ofresolving disputes
among nations, 2 and in recent years they have been used to bring
1. HOMER, THE ODYSSEY 175 (C.W. Eliot ed. 1909).
2. Trade restrictions are used offensively and defensively. Defensive use operates
to prevent the exportation or importation of a product in order to protect a domestic
industry or a scarce resource. The policies pursued by these trade restrictions are

served regardless of whether payment for the goods leaves the country. Though the
analysis for defensive trade restrictions and offensive trade embargoes, or boycotts, is
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about social reform within the targeted country. 3 The aim sought to be
furthered by the embargo is to weaken the economy of the boycotted
nation so as to force acquiescence to external opinion or collapse from
internal strife. Exertion of economic coercion is the key to this goal.
The use of trade as an economic weapon runs head-on into the
legitimate interest of international buyers and sellers who seek
stability and certainty in their business affairs. A tool employed to
insure a stable business environment is the irrevocable commercial
letter of credit. As a documentary credit, the letter of credit is
abstracted from the transaction which it finances. As such, the letter
of credit is a certain, primary obligation of a trusted bank and thus
offers a certainty to the business community which is rewarded with
tremendous popularity.
When a transaction secured by an irrevocable letter of credit is
interrupted by a trade embargo, new risks are thrust upon the parties.
As long as the seller is able to comply with the terms of the letter of
credit, he has a valid claim for payment, and the buyer must bear the
loss from the embargo. Thus, the economic burden of a trade boycott
is often shifted from the seller in the targeted country to the buyer in
the boycotting country. Boycotting countries, as a result, often find
themselves acquiescing to the importation of contraband for which
the buyer has already paid. Furthermore, pressure is placed upon
governments by large multinational concerns to end the embargo or to
grant import licenses and variances, and traders are tempted to cheat
on the embargo.
In order to understand the transnational trader's dilemma, this
discussion will first examine the form of the irrevocable commercial
letter of credit, the use of trade embargoes and related private
basically the same, this article will focus on the offensive use of trade embargoes since
much of their efficacy hinges on their ability to prevent money from flowing into the
boycotted country. See generally SCOR Resolution 232(5), 21 U.N. SCOR (1340th
mtg.) at 7, U.N. Doc. S/P.V. 1340 (1966) (Rhodesia); Importation of Rhodesian
Chrome: HearingsBefore the Subcomm. on African Affairs of the Senate Foreign
Relations Comm., 93rd Cong., Ist Sess. 3, n. 4 (1973) (statement of Sen. Gale
McGee); 124 CONG. REC. 23,248-49 (1978) (statement of Sen. Hatfield); 124 CONG.
Rc. 17,179 (1978) (statement of Rep. Dornan) (Uganda); 124 CONG. REC. 16,201
(1978) (statement of Sen. Weiker); 113 Cong. Rec. 19,903 (1967) (statement of Rep.
Bingham) (Rhodesia); Note, The Legitimacy of the United States Embargo of
Uganda, 13 J. INT'L L. & ECON. 651, 657 (1979).
3. The term "targeted country" or "target" will be used to describe the country
which is the subject of the boycott. A"boycotting country" is any nation which is in the
proces:; ofblacklisting the target country. Multilateral embargoes are concerted efforts
involving more than one boycotting country. Unilateral embargoes are those conducted
independently by boycotting nations. Hence, a target may be "unilaterally" boycotted
by several nations at the same time. In most instances, the distinction will be
unimportant and both will be referred to simply as "boycotts" or "embargoes."
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international agreements and United States legislation. Approaches
toward solving the dilemma will then be examined in consideration of
these factors.
IRREVOCABLE COMMERCIAL LETTERS OF CREDIT
The irrevocable commercial letter of credit is an engagement between
a bank and its customer (usually a buyer) to pay, within a set period of
time, a specified amount of money to a beneficiary (usually a seller)
upon presentation of certain documents. This documentary credit
enables a foreign seller to ship goods with the knowledge that the
purchase price is guaranteed by a large, reputable bank rather than a
small, unknown buyer. The arrangement serves to promote international trade by eliminating some of the dangers of dealing with
unscrupulous persons and providing the security of an impartial
4
stakeholder.
The Doctrine of Abstraction

The doctrine of abstraction provides that the obligation under the
letter of credit is wholly independent of the performance of the
underlying contract, except insofar as the performance bears upon the
tendering of the required documents. The doctrine is of central
importance to the letter of credit because it is the certainty of the
obligation which renders the credit truly valuable.5 Since all parties
deal with documents and not with goods, 6 the bank will not look at the
transaction underlying the credit. 7 Generally, impossibility of performance in the underlying transaction does not relieve the bank's
liability on an irrevocable letter of credit. 8 The bank also remains
4. Kingdom of Sweden v. New York Trust Co., 197 Misc. 431, 441-42, 96
N.Y.S.2d 779, 787-88 (1949). Letters of credit are becoming quite commonplace in
international transactions, Kozolchyk, Letters of Credit,in 9 INTERNATIONAL ENCYCLOPEDIA OF COMPARATIVELAwch. 5, § 1, at 3,4 (1979), and the irrevocable letter of
credit is the most popular. Id. at 6.
5. B. KOZOLCHYK, COMMERCIALLETTERS OF CREDIT INTHE AMERICAS § 18.04,
at 394-95 (1966).
6. INTERNATIONAL CHAMBER OF COMMERCE COMMISSION ON BANKING TECHNIQUE AND PRACTICE, UNIFORM CUSTOMS

AND PRACTICE FOR DOCUMENTARY

CREDITS [U.C.P.] art. 8(a), I.C.C. Publ. No. 290 (1974).

7. Kingdom of Sweden v. New York Trust Co., 197 Misc. 431, 96 N.Y.S.2d 779
(1949). See KOZOLCHYK, COMMERCIAL LETTERS OF CREDIT IN THE AMERICAS,
supra note 5, § 20.01, at 455 (compared to holder in due course status).

8. KMW International v. Chase Manhattan Bank, N.A., 606 F.2d 10, 15 (2d Cir.
1979); see generally J. Zeevi and Sons, Ltd. v. Grindlays Bank (Uganda) Ltd., 37
N.Y.2d 220, 371 N.Y.S.2d 892, cert. denied, 423 U.S. 866 (1975); Toprak
Mahsulleri Ofisi v. Finagrain Compagnie Commerciale Agricole et Financiere S.A.,

[1979] 2 Lloyd's L. R. 98; Kozolchyk, Letters of Credit, supra note 4, § 213, at
120-21.
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liable when there is an inability to import or export the goods because
of a trade embargo as long as the required documents are in order. 9
The seminal case in this area is American Steel Company v. Irving
National Bank,10 which involved an irrevocable letter of credit for
$43,250 to cover a shipment of tin plate" to be delivered to a railroad
within a district specified in the contract.' 2 The purchaser apparently
sought to export the plate but was frustrated by a 'federal export
embargo.' 3 As to the purchaser's defense of impossibility of performance, the court said:
The second defense, that the contract became impossible
of execution, inasmuch as the McDonnell Corporation
was unable to obtain a license from the United States
government permitting the export of the tin plate, is wholly
inconsequential. The liability of the bank on the letter of
credit as agreed upon between the plaintiff and defendant
was absolute from the time it was issued, and it was quite
immaterial whether the defendant could export the tin or
not.

14

The American Steel rule was later applied in Kingdom of Sweden
v. New York Trust Company 5 to hold a buyer liable for payment
where the goods purchased, i.e., toulene, had been seized by the
Government for military purposes. In Kingdom of Sweden the
Sveriges Riksbank (Riksbank) and the New York Trust Company
(Trust Company) entered into an arrangement whereby the Trust
Company would waive its customary fee for implementing letters of
credit on behalf of Riksbank so long as the latter covered the letters of
credit with cash reserves before the accounts were opened. 16
On December 30, 1941, the United States War Production Board
issued regulations restricting production and use of toluene and
immediately prohibiting delivery of the chemical. Toluene is essential
to the manufacture of high explosives.
9. American Steel Co. v. Irving National Bank, 266 F. 41 (2d Cir. 1920), cert.
denied, 258 U.S. 617 (1922); see Kingdom of Sweden v. New York Trust Company,
197 Misc. 431, 96 N.Y.S.2d 779 (1949).
10. American Steel Co. v. Irving National Bank, 266 F. 41 (2d Cir. 1920), cert.
denied, 258 U.S. 617 (1922).
11. Id. at 41-42.
12. Id. at 42. For a discussion regarding the significance of the contracted terms of
delivery, see infra notes 100-104 and accompanying text.

13. American Steel Co., 266 F. at 42.
14. Id.at 43.

15. Kingdom of Sweden v. New York Trust Company, 197 Misc. 421,96 N.Y.S.2d

779 (1949).
16. Id. 96 N.Y.S.2d at 781-82.
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Triton Chemical Corporation (Triton) had a large amount of
toluene in storage under nine warehouse receipts. In January, 1942,
the United States Government condemned Triton. On January 16,
the Government became aware of the toluene in storage and notified
the warehouseman not to release it.
Triton had previously agreed to sell the toluene to a New York
commodity broker who, in turn, offered it to a Houston exporting
company. The Swedish Government agreed to buy the toluene from
the Houston company on January 19, 1942. The Houston exporters
advised the Trust Company that the toluene would be purchased from
the New York commodity broker against payment by a letter of credit
which would be piggy-backed to the letter of credit from the Swedish
Government. At the request of the Riksbank, an irrevocable letter of
credit was opened in favor of the Houston exporters. Documents
required by the credit were: (1) nine warehouse receipts, properly
endorsed; (2) an inspection certificate and (3) invoices in triplicate.
The Swedish Government would take delivery eastern seaboard. The
Houston exporter duly established the letter of credit in favor of the
New York broker.
On January 28, the commodity broker tendered eight of the
warehouse receipts required under the terms of the credit. Even
though all terms were not yet met, the Trust Company paid the credit
at this time. On January 29, an attorney for Triton advised the United
States Government that the toluene had been sold. After banking
hours on January 30, the Houston exporters presented the invoices
and drafts along with the ninth warehouse receipt. On January 31, the
Government belatedly contacted the New York broker. On or before
that day, the Trust Company sent a formal debit advice to Riksbank.
On February 2, the warehouse receipts, invoices and inspection
certificates were forwardedto the Swedish Government. By that time,
the War Production Board had advised all parties of the seizure of the
toluene and again ordered the warehouseman not to release it. On
February 13, the toluene was formally requisitioned for military
purposes. Notice was given to all parties on March 3, 1942.
On July 28, 1944, the United States War Department reimbursed
the Swedish Government for $78,763.00, nearly $100,000 less than
it had paid. 17 The Swedish Government brought suit for wrongful
honor of the letter of credit. Insofar as it is pertinent to the present
analysis, the court held that the Trust Company was obliged to pay
upon presentation without looking behind the documents."8
17. Id. 96 N.Y.S.2d at 782-85.
18. Id. 96 N.Y.S.2d at 790. The court further found that the Government
proscription against "delivery" of toluene was meant to prevent physical delivery and
non transfer of title.
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A HISTORY OF TRADE EMBARGOES
Particularly important embargoes of recent years, involving Southern Rhodesia, 19 the United Arab States, Uganda and Iran, suggest
that embargoes are still regarded as useful tools of foreign policy,
despite considerable discussion of the possible illegality of trade
embargoes under the United Nation's Charter article 2(4)20 and,
under the appropriate circumstances, 21 under the General Agreement
on Tariffs and Trade. 22 Commentators have occasionally taken the
position that nations have the inherent authority to trade with
whomever they please 23 and may even embargo for purposes of
influencing the domestic policies of foreign
countries2 4 under the
'25
doctrine of "humanitarian intervention.

26

The Embargo of Southern Rhodesia

The boycott of Rhodesia merits some discussion because it
demonstrates some of the difficulties encountered in multilateral
embargoes. Chromium, one of the products expressly boycotted, is
closely held. Boycotting nations were tested to the limits of their
19. See infra notes 26-58 aild accompanying text.
20. Article 2(4) of the United Nations Charter provides that: "All members shall
refrain in their international relations from the threat or use of force against the
territorial integrity or political independence of any state, or in any manner inconsistent
with the purposes of the United Nations." U.N. CHARTER art. 2, para. 4.
21. Such circumstances include, for example, the situation in which both the
boycotting and the target countries are signatories to the General Agreement on Tariffs
and Trade. See infra note 22.
22. The General Agreement on Tariffs and Trade, opened for signature Oct. 30,
1947, 61 Stat. pt. 5 at A3, pt. 6 at A1365, T.I.A.S. No. 1700, 55 U.N.T.S. 187.
Article XI provides:
No prohibitions or restrictions other than duties, taxes or other charges,
whether made effective through qztotas, import or export licenses or other
measures, shall be instituted br maintained by any contracting party.., on
the exportation or sale for export of any product destined for the territory
of any other contracting party.
Id. art XI, para. 1.
23. See Muir, The Boycott in InternatibnalLaw, 9 J. INT'L L. a ECON. 187, 192-94
(1974).
24. In the mid-nineteenth century, the United States interceded on behalf of the
Jewish people in Russia on the grounds that the influx of Russian Jews seeking asylum
in the United States gave the United States an interest because of its increased burden
of immigrants. See Note, The Legitimacy of the United States Embargo of Uganda,
supra note 2, at 657.
25.1 L OPPENHEIM, INTERNAtIONAL LAW § 137, at 312-13 (H.Lauterpacht 8th
ed. I 955); Note, The Legitimacy ofthe UnitedStates Embargo of Uganda,supra note
2, at 658-59, 672-73.
26. Rhodesia was the common usage name for this country at the time of the boycott,
though the official title was S61them Rhodesia. The country is now referred to as
Zimbabwe. However, most materials written about this event refer to the country as
Rhodesia, and the discussion in this article shall comply with this common practice.
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economic endurance, and violations were epidemic. The case also
illustrates the often difficult position of the domestic buyer who has
paid for a product of which he may not take delivery.
Characteristics of the chromium trade will first be discussed.
Though apparently a homogenous product, the grade, quality and
type of chrome varies widely depending on its source. Chrome exists
in three basic grades, metallurgical, refractory and chemical. 27 The
United States consumes roughly one-fourth of the world's total
production of 5.6 million tons of chrome, 28 i.e., approximately 1.4
million tons. Of the total amount consumed by the United States,
900,000 tons are metallurgical ore, of which 98% is imported. 29 The
Soviet Union, Turkey, Rhodesia and South Africa are the primary
suppliers of metallurgical chrome ore.30 Rhodesia contains the largest
reserves of high-grade metallurgical chrome ore in the free world. 3
Though similar, the ores from these countries differ in that Soviet ore
has a higher chromic oxide content and a higher chrome to iron ratio
than the Rhodesian ore.3 2 Moreover, Soviet and South African
chrome tends to be in "fines" and must be blended with "lumpy" ore
before it can be processed.33
Chrome ore is mined in deep mines, e.g., vertical shafts extending
2000 feet into the ground. 4 At that depth, a mine should operate at a
constant level of production since the costly waterdredging machinery must be in continuous operation. The high fixed costs of the
mining operation have forced companies to contract for the sale of
their ore in advance of production, traditionally three years in
advance, to permit the kind of lead time needed for expansion or
contraction of supply.
On December 16, 1966, the United Nations, pursuant to Article 41
of its charter,3 5 for the first time in its history, declared a multilateral
27. Economic Sanctions Against Rhodesia: Hearings Before the Subcomm. on
International Organizations and Movements of the House Comm. on Foreign
Affairs, 92nd Cong., Ist Sess. 13 (1971) (statementof Joseph Kyle, State Department).
28. Id. at 44 (statement of Rep. James Collins).
29. Id. at 13.

30. Id.
31. Id. at 83 (statement of Fred C. Kroft, Union Carbide).
32. Soviet chrome has a chromic oxide content of 54-56% and a 4:1 chrome/iron
ratio. Rhodesian chrome has a 46-48% chromic oxide count and a 3:1 chrome/iron
ratio. Id. at 13.
33. Id. at 107 (statement of E.F. Andrews, Alleghany Ludlum Steel Corp.); Id. at
89 (statement of Fred C. Kroft, Union Carbide). The distinction between "fine" and
"lumpy" ore is based on the different chemical composition which calls for a different
refining process to remove the impurities.
34. Id. at 78 (statement of L.G. Bliss, Foote Mineral Company).
35. Article 41 of the United Nations Charter states:
The Security Council may decide what measures not involving the use of
armed forces are to be employed to give effect to its decisions, and it may
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embargo of products into or out of Rhodesia.36 The stated purpose of
the embargo was to exert economic force on the apartheid regime of
Ian Smith." On January 5, 1967, President Johnson issued an
Executive Order declaring the United States to be in compliance with
the embargo and making the order retroactive to December 16,
1966.38
Enforcement of the United Nations boycott became very difficult.
The United Nations' Sanctions Committee received twenty-five to
thirty reports of embargo violations every month.3 9 By 1972, 164
suspected violations of the embargo were investigated. 40 On March
31, 1970, a federal grand jury indicted William H. Muller and
Company for importing $367,782 worth of Rhodesian chrome
concentrate and ore. Muller paid $10,000 in fines and settled out of
court for additional civil penalties. 41 Great Britain successfully
prosecuted ten companies and individuals, Denmark punished two
and Malaysia one. Nonetheless, it appears that the penalties, though
42

by law.
occassionally harsh, were often the minimum required
43
Many countries did not prosecute their own nationals.
The incentive to cheat on the embargo was strong. After it was set
into motion, demand for Rhodesian chrome shifted to the Soviet

call upon the Members of the United Nations to apply such measures.
These may include complete or partial interruption of economic relations
and of rail, sea, air, postal, telegraphic, radio, and other means of
communication, and the severance of diplomatic relations.
U.N. CHARTER art. 41.
36. SCOR Resolution 232, supranote 2. See L.M. GOODRICH, E. HAMIIRO &A.P.
SIMONS, CHARTER OF THE UNITED NATIONS 312 n. 79 (1969).
37. Security Council Resolution 232(5) states that the Security Council: "Calls
upon all States not to render financial or other economic aid to the illegal racist regime
in Southern Rhodesia .... SCOR Resolution 232(5), supra note 2, 21 U.N. SCoR
(1340th mtg.) at 7.
38. Executive Order Number 11,322 provides in part: "Section 1. The following are
prohibited effective immediately, notwithstanding any contracts entered into ...
before
the date of this Order:... (b) Any activities... which promote ... the export from
Southern Rhodesia after December 16, 1966, of any of commodities specified.. including in particular any transfer of funds to Southern Rhodesia .....
Exec. Order No.
11,322 3 C.F.R. 606 (1967), reprintedin 3 U.S.C. § 287c app. at 325-26 (1976).
39. Economic SanctionsAgainst Rhodesia,supranote 27, at 19 (statement of John
Armitage, State Department).
40. Sanctions as an Instrumentality of the United Nations: Rhodesia as a Case
Study: Hearings Before the Subcomm. on InternationalOrganizationsand Movements of the House Comm. on Foreign Affairs, 92d Cong., 2d Sess. 14-15 (1972)
(information provided by Ambassador William Schaufde, Senior Advisor to U.S.
Permanent Representative to the U.N.).
41. N.Y. Times, Apr. 4, 1970, at 2, col. 5.
42. Sanctions as an Instrumentality of the United Nations: Rhodesia as a Case
Study, supra note 40, app. at 159-60.
43. Id. app. at 160.
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Union. The Soviets responded to the increased demand with an
increase in the price of ore from $30 per ton to $70.44 The annual cost45
of United States chromium needs rose from $17 to $28 million.
Additionally, the Soviets tied the sale of high grade ore to its lesser
quality run-of-mine 46 ore so that buyers were required to purchase a
ton of run-of-mine ore with every ton of high grade. 47 Often finding
that the Soviet "fines" were incompatible with their equipment,
which was designed to process "lumpy" Rhodesian, buyers spent
additional money adapting their equipment while building excessive48
inventories of "fines" for which they had no "lumpy" ore to blend.
The Rhodesian government mandated the mines to continue in
production 49 and to sell their output to UNIVEX, a government
operation. Foote Minerals, one of Rhodesia's two principal chrome
miners, reduced production from 100,000 tons per year to 40,000
tons.5 0 The United Nations estimated that Rhodesian chrome exports
in 1970 continued at "70% of their presanction levels." 5
The United States permitted importation of Rhodesian chrome
where "undue hardship" could be shown.5 2 Typically, undue hardship meant having paid for the chrome before the embargo took
effect.5 3 For example, use of an irrevocable letter of credit to finance
the purchase of chrome would most likely generate the kind of
hardship situation that would permit an importer to make a claim for a
special import license. However, such variances were not automatic.
Union Carbide had paid for 150,000 tons and Foote Minerals had
paid for 57,000 tons before the sanctions were imposed. 54 Union
Carbide was granted an import license on September 18, 1970, nearly
four years after the purchase.5 5 Foote Minerals apparently never
44. Economic Sanctions Against Rhodesia, supra note 27, at 24.
45. Id. at 65 (statement of Rep. Jack Edwards).
46. Id. at 84 (statement of Fred C. Kroft, Union Carbide). "Run-of-mine" ore is
material as it comes out of the mine, i.e., no grading procedure has taken place.
47. Id.
48. Id.
49. Sanctions as an Instrumentality of the United Nations: Rhodesia as a Case
Study, supra note 40, at 3 (statement of Fred C. Kroft, Union Carbide).
50. Economic SanctionsAgainst Rhodesia, supranote 27, at77 (statementof L.G.
Bliss, Foote Mineral Company).
51. Id. at 98 (statement of E.F. Andrews, Alleghany Ludlum Steel Corp., citing the
Third Report of the United Nations Security Council Sanctions Committee).
52. Such an allowance by the United States may be constitutionally required. See
infra notes 92-94 and accompanying text.
53. Sanctions as an Instrumentality of the United Nations: Rhodesia as a Case
Study, supra note 40, at 5.
54. Economic SanctionsAgainst Rhodesia, supranote 27, at 56 (statement of Rep.
John Rarick).
55. Id. at 85 (statement of Fred C. Kroft, Union Carbide).
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received any import license. Paradoxically, since chrome is sold
before it is mined, Union Carbide was unable to obtain chrome during
the embargo because the target country
was all sold out! Union
6
Carbide imported only 23,000 tons.1
The Rhodesian chrome was apparently being sold to those countries who freely violated the boycott. France traded openly with
Rhodesia; China did so in secrecy. Japan was ambivalent. Though it
was paying £10 under the world price and the ore was said to be
chemically identical to Rhodesian chrome, the Japanese staunchly
asserted that it was South African chrome and not Rhodesian.5
Nevertheless, during the sanctions the growth in the Rhodesian
economy lagged behind that of neighboring South Africa." The
Rhodesians suffered a declining foreign exchange position and a lack
of investment capital in crucial areas such as railroad rolling stock,
aircraft and farm machinery. 9 Moreover, political reasons for
boycotting may have been even more compelling than the actual
results of the sanctions.
PERTINENT LEGISLATION
Uniform Customs and Practice
Tile Uniform Customs and Practice for Documentary Credits
(U.C.P.), 6° as drafted by the International Chamber of Commerce, is
adhered to in 156 countries as the parties' contractual agreement of
law governing letters of credit. Practice under the U.C.P. in most
nations is similar to that which has evolved in the United States. The
doctrine of abstraction is preserved, 6' and the risks attendant to
56. Id. at 25 (statement of William Lawrence, Office of Emergency Preparedness).
57. Sanctions as an Instrumentality of the United Nations: Rhodesia as a Case
Study, supra note 40 at app. 153-54. In all fairness, it should be noted that there is
some dispute as to the accuracy ofthe "assay-tracing" technique, which determines the
origin of the ore based on its chemical content. The Treasury Dqpartment uses the
technique as a method of monitoring compliance. Economic Sanctions Against
Rhodesia, supra note 27, at 25. At least one United States laboratory contended, on
the basis of titanium content measures, that the Soviets were selling Rhodesian chrome
as Soviet chrome. Id. at 93 (statement of Blair Bolles, Colt Industries). Others have
dismissed that finding as politically self-serving and methodologically unsound.
58. The Rhodesian economy realized an approximate 1% increase in real growth
compared to South Africa's 11% growth. Economic Sanctions Against Rhodesia,
supra note 27, at 33 (statement of Oliver Crosby, State Department).
59. Id.
60. U.C.P., supra note 6.
61. Section (c) of the U.C.P. General Provisions and Definitions provides that:
"Credits, by their nature, are separate transactions from the sales or other contracts on
which they may be based and banks are in no way concerned with or bound by such
contracts." U.C.P., supra note 6, gen'l provs. & defins. (c). The doctrine of abstraction
is more succinctly stated in article 8(a): "In documentary credit operations all parties
concerned deal in documents and not in goods." U.C.P., supra note 6, art. 8(a).
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transnational commercial transactions attach to the bank's customer
62
and not the bank.
Thus, in a letter of credit agreement the results of trade embargo are
the same despite the implementation of the U.C.P. The trade embargo
concerns the underlying transaction and not the credit, so it has no
effect on the duty of the bank to pay upon proper tender of documents.
Likewise, the obligation of the customer to reimburse the bank is
retained. As noted in KMW International v. Chase Manhatten
Bank, N.A.,
There is nothing in the U.C.C. (Uniform Commercial
Code) or the U.C.P. (Uniform Customs and Practice)
which excuses an issuing bank from paying a letter of
credit because of supervening illegality, impossibility, war
or insurrection. Indeed, Article 8(c) of the U.C.P. provides the opposite, viz., that a bank suspecting noncongruence with terms and conditions of credit "must
determine, on the basis of the documents alone, whether to
claim that payment, acceptance or negotiation was not
effected in accordance with the terms and conditions of the
credit." 63
The Export Administration Act
The 1979 Export Administration Act (the Act) 64 echoes fifteen years
of United States foreign policy in declaring that:
It is the policy of the United States-(A) to oppose
restrictive trade practices or boycotts fostered or imposed
by foreign countries against other countries friendly to the
United States or against any United States person.... 6
As one means of effectuating that policy, it is declared unlawful to
pay, honor, confirm or otherwise implement a letter of credit
containing terms which would operate to promote the boycott.6 6 For
example, it would be illegal to implement a letter
of credit which, by
67
its terms, cannot operate in favor of a Jew.
62. Articles 9 and 11 relieve the bank from liability for most contingencies. Article
12(c) provides that: "The applicant for credit shall be bound by and liable to indemnify

the banks against all obligations and responsibilities imposed by foreign laws and
usages." U.C.P., supra note 6, art. 12(c).
63. KMW International v. Chase Manhattan Bank, N.A. 606 F.2d 10, 16 (2d Cir.

1979).
64. Export Administration Act of 1979,50 U.S.C.A. App. § § 2401-2420 (1981).

65.50 U.S.C.A. App. § 2402(5) (A) (1981).
66. 15 C.F.R. § 369.2(0 (1) (1981).
67. Cf. 15 C.F.R. § 369.6 example xxiv (1981) (dealing with reporting requirements).
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On the other hand, the Act provides for an exception for "complying...with import and shipping documents requirements with
respect to the country of origin ....
",68 Though some of the lawmakers
view this as a "thinly disguised" means of participating in the
boycott, 69 the regulations as promulgated permit the use of countryof-origin documents, 70 as long as they are stated in positive terms.
Returning for a moment to the Rhodesian example, 7 one should
assume that the United States had notjoined in the boycott and that a
transaction between a United States trader and another party based in
some other country properly came under the Act. The foreign trader's
letter of credit could properly require a certificate of origin from the
Soviet Union, Turkey or South Africa. The effect would be to force
the United States company to boycott Rhodesia. Parenthetically, it
should be noted that a term in a letter of credit may be used to
supplement the underlying contract or settle a question upon which
the contract is silent. 72 By this simple device, it is possible to subvert
the purpose and meaning of the Act. Additionally, country-of-origin
certificates themselves are occasionally unreliable and the subject of
some deception, even to the point of some government officials
"selling" certification evidencing origin of goods in a country in
73
which the type of goods named is not even produced.
Application of the Act

In its application, the Export Administration Act is limited in two
significant areas.
First, the letter of credit provisions of the Act apply only to
transactions in United States commerce where the beneficiary is a
"United States person."' 74 According to the regulations promulgated
68.50 U.S.C.A. App. § 2407(a)(2)(B) (1981).
69. Departmentof Commerce's Proposed Anti-Boycott Enforcement and Regulation Plans:HearingsBefore the Subcomm. on Commerce, Consumer,and Monetary
Affairs of the House Comm. on Government Operations, 95th Cong., 1st Sess. 30
(1977) (letter from Sen. Proxmireto Rep. Benjamin Rosenthal, Subcomm. Chairman).
70. 15 C.F.R. § 369.3(b)(2) (1981).
71. See supra notes 25-5 8 and accompanying text.
72. In Ficom S.A. v. Sociedad CadexLimitada,the court found that the requirement
in a letter of credit for a certificate of quality modified the express terms of the contract
which provided that quality differences could not operate to rescind the contract. Thus,
the court held that, since there was no certificate of quality, liability under both the
contract and the letter of credit was extinguished. Ficom S.A. v. Sociedad Cadex
Limitada, [1980] 2 Lloyd's L.R. 118 (Q.B. Comm. Ct.).
73. Sanctions as an Instrumentality of the United Nations: Rhodesia as a Case
Study, supra note 40, at 154.
74. 15 C.F.R. § 369.2(0(6) (1981). 15 CFR § 369.1(b) (1981) defines "United
States person":
(b) Definition of"United Statesperson". (1) Part 369 applies to United
States person. For purposes ofthis part, the term "United States person"
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under the Act, a transaction is presumed to be in United States

commerce if implemented by a United States person and the letter of
credit provides a United States address for the beneficiary. That
presumption may be rebutted by facts leading the bank to reasonably
believe that the beneficiary is not a United States person or that the
underlying transaction is not in United States commerce. 75 Likewise,
the transaction is presumed to be in United States commerce if the
beneficiary has a United States address and the goods are shown, by
the documents, to be of United States origin. That presumption is
rebuttable in the same way as the previous presumption. 76 Similarly,

where the beneficiary's address is not in the United States, the
presumption is that the regulations do not apply. This presumption is

rebuttable if the bank has facts which lead it to reasonably believe that
the beneficiary is a United States person77 or that the underlying
transaction is in United States commerce.
Secondly, in practice the Act does not strictly prohibit all restrictive trade practices or boycotts in the target country. From the earlier
means any person who is a United States resident or national, including
individuals, domestic concerns, and controlled in fact foreign subsidiaries, affiliates, or other permanent foreign establishments of domestic
concerns. This definition of "United States person" includes both the
singular and plural and, in addition, includes: (i) the government of the
United States or any department, agency, or commission thereof; (ii) the
government of any state of the United States, the District of Columbia,
the Commonwealth of Puerto Rico, any territory or possession of the
United States, or any subdivision, department, agency, or commission of
any such government; (iii) any partnership, corporation, company,
association, or other entity organized under the laws of paragraphs
(b)(1)(i) or (ii) of this section; (iv) any foreign concern's subsidiary,
partnership, affiliate, branch, office, or other permanent establishment in
any state of the United States, the District of Columbia, the Commonwealth of Puerto Rico, or any territory or possession of the United States;
and (v) any domestic concern's foreign subsidiary, partnership, affiliate,
branch, office, or other permanent foreign establishment which is
controlled in fact by such domestic concern. (See paragraph (c) of this
section on "definition of 'controlled in fact'."
(2) The term "domestic concern" means any partnership, corporation,
company, association, or other entity of, or organized under the laws of,
any jurisdiction named in (i) or (ii) above, or any permanent domestic
establishment of a foreign concern.
(3) The term "foreign concern" means any partnership, corporation,
company, association, or other entity of, or organized under the laws of,
any jurisdiction other than those named in (i) or (ii) above.
(4) The term "United States person" does not include an individual
United States national who is resident outside the United States and who
is either: (a) Employed permanently or temporarily by a non-United
States person or (b) assigned to work as an employee for, and under the
direction and control of, a non-United States person.
75. 15 C.F.R. § 369.2(0(7) (1981).
76. 15 C.F.R. § 369.2(0(8) (1981).
77. 15 C.F.R. § 369.2(0(9)-(10) (1981).
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discussion, it can be recalled that the Rhodesian chrome boycott
provided for an "undue hardship" variance where the buyer had
parted with'his money before the embargo, and the goods had been
intercepted somewhere in midstream.78 The Export Administration
Act provides a similar variance where the United States seller has no
practicable domestic market for his goods or is otherwise faced with
serious financial loss. 79 Even further exceptions are provided for in
the Act, many of which support limited trade restrictions on the target
country by United States legislation. Therefore, in practice, the Act in
fact only provides that United States nationals not behave like
nationals of boycotting nations, i.e., the Act proscribes an across-theboard refusal by United States persons to do business in the targeted
country. 0 For example, despite the wording of the Act, in any
individual transaction, the United States person may comply with
local requirements forbidding the importation of goods produced in
the target country, 81 carried by one of its carriers or docked at its
docks.82

In addition, a "unilateral selection" rule allows a United States
national to honor a "unilateral and specific selection" of goods or
services, even when that selection is boycott based.83 For example:
A, a U.S. manufacturer of roadgrading equipment, is
asked by boycotting country Y to ship goods to Y on U.S.
vessel B, a carrier which is not blacklisted by Y. A knows
or has reason to know that Y's selection of B is boycottbased. A may comply with Y's request, or may agree to
comply as a condition of the contract,
because the selec4
tion is specific and unilateral.8
On the other hand, compare the following two examples:
(1) A, a U.S. manufacturer of automotive equipment, is asked
by boycotting country Y not to ship its good to Y on U.S.
carriers, B, C, or D. A knows or has reason to know that
Y's request is boycott-based. Amay not comply or agree to
comply with Y's request, because no specific selection of
any particular carrier has been made. 5
78. See supra notes 51-54 and accompanying text.
79.50 U.S.C.A. App. § 2408(c)(1)(A)-(B) (1981).

80.

c: 15 C.F.R. § 369.3(a-1)-2) (1981).

81.15
82.15
83. 15
84. 15
85. 15

C.F.R.
C.F.R.
C.F.R.
C.F.R.
C.F.R.

§
§
§
§
§

369.3(a-1) (1981).
369.3(a-2) (1981).
369.3(c) (1981).
369.3(c) example i (1981).
369.3(c) example iii (1981).
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(2) B, a branch of U.S. bank A, is located in boycotting
country Y. B is in need of office supplies and asks the home
office in New York to make the necessary purchases. A
contacts C, a U.S. company in the office supply business,
and instructs C to purchase various items from certain
specific companies and ship them directly to B. In order to
avoid any difficulties for B with respect to Y's boycott
laws, A is careful to specify only non-blacklisted companies or suppliers. C know[s] that that was A's purpose.
C may not comply with A's instruction, because the
selection of suppliers
was not made by a resident of a
86
boycotting country.
An additional regulation of the Act exempts transshipments, so
that goods shipped by a United States carrier from the boycotting
country may respect
that country's laws and not ship those goods to
87
the target country.
PROPOSED SOLUTIONS
In consideration of the previously discussed form of the irrevocable
commercial letter of credit, history of trade embargoes and related
private international agreements and United States legislation, several alternative solutions have been proposed to eliminate or minimize
the dilemma imposed on the international trader by the irrevocable
letter of credit and the trade embargo.
Application of the Fifth Amendment

With respect to the taking of property, the United States Supreme
Court has never literally applied the language of the Fifth Amendment
of the United States Constitution, 8 having observed that to do so
would produce unworkable barriers to effective government.8 9 The
Court has instead permitted much by way of police power particularly
when any form of hearing is permitted at some stage of the "taking" of
86. 15 C.F.R. § 369.3(c) example iv (1981) ("Examples of Boycotting Country

Buyer").
87. 15 C.F.R. § 369.3(d) (1981).
88. The Fifth Amendment provides in part: "No person shall.. be deprived of life,
liberty, or property, without due process of law; nor shall private property be taken for
public use without just compensation." U.S. CoNsT. amend V.
89. National Bank and Trust Company v. J.L.M. International, 421 F. Supp. 1269
(S.D.N.Y. 1976). For example, read literally this amendment would forbid federal

taxation. See, Railroad Company v. County of Otol, 83 U.S. 667, 674 (1872).

Arizona Journal of Internationaland Comparative Law

property. 90 The Court generally scrutinizes legislation which restricts
the use of property under the permissive "rational basis" standard
and will not invalidate legislation merely because the Court considers
it ill-advised. In the event of a trade embargo, both the Export
Administration Act of 197991 and the Executive Order which brought
the United States into the Rhodesian boycott 9 permitted a review of
hardship cases. Where such hearings are afforded, the permissive
sweep of police power is expansive.
Even with a hearing, a potential problem arises from the possibility
that a court in the United States order the United States bank to pay
on the letter of credit while a foreign court orders it not to and to return
to the customer whatever collateral or right to reimbursement it may
have. Exposure to such double liability would very likely permit the
bank to assert a claim under the Fifth Amendment against the United
States Government for the amount of the double liability. 93
Embargo Clause

The courts tend to respond to the embargo/letter of credit dilemma
rather unsympathetically. They typically allude to the risks inherent
in international trade 94 and the availability of contractual riskallocating provisions. 95 The former answer seems to lightly dismiss
the very real societal advantages inherent in the practice of trading
with other nations; the latter ignores business reality.
90. In Davidson v. New Orleans, the United States Supreme Court stated:
That whenever by the laws of a State, or by State authority a tax,... or
other burden is imposed upon property for public use .... and those laws
provide for a mode of confirming or contesting the charge thus imposed ....
the judgment in such proceedings cannot be said to deprive the owner of
his property without due process of law, however obnoxious it may be to
other objections.
Davidson v. New Orleans, 96 U.S. 97, 104-5 (1877).
91. See supra notes 67-86 and accompanying text.
92. See supra notes 26-58 and accompanying text.
93. An analogous situation existed in Cities Service Company v. McGrath. Cities
Service Company v. McGrath, 342 U.S. 330 (1952). Cities Services was ordered,
under the Trading with the Enemy Act, to pay on a bond, even though the bond itself
was thought to be in the hands of the Soviets occupying Germany. The Court said:
A more serious question is whether application of the seizure provisions
of the Act to petitioners will take their property in violation of the Fifth
Amendment, unless they have a remedy against the United States in the
event a foreign court holds them liable to a holder in due course of the
debentures .... In that event, petitioners will have the right to recoup from
the United States, for a "taking" of their property within the Fifth
Amendment, "just compensation" to the extent of their double liability.
Id. at :134-35.
94. United Technologies Corporation v. Citibank, 469 F. Supp. 473,480 (S.D.N.Y.
1979).

95. Id.
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Many international trade contracts contain embargo clauses which
relieve the seller of the obligation to perform in the event of a
boycott. 96 However, the clause generally operates in favor of the
seller and does not relieve the bank of its liability under the letter of
credit nor does it release the buyer from his duty to reimburse the
bank. Hence, for purposes of this analysis, these provisions are
largely ineffective. A similar clause could be inserted in the letter of
credit itself, but that practice is likely to create uncertainty with regard
to provisions of the Export Administration Act. 97 Furthermore, it is
not the preferred method under the U.C.P., 9 and it is likely to involve

banks, in determining whether to pay on a letter of credit, in the touchy
business of deciding the legal question of whether the goods represented by the documents are boycotted or not.
INCOTERMS
INCOTERMS 99 are standardized trade terms. There are fourteen
such terms' 0 0 arranged from Ex Works, the first term, which imposes
on the seller only the very minimal responsibility of making his goods
available at his plant, to Delivered Duty Paid, which requires the
seller to bear all risks until after the goods clear customs and the
import duties are paid. 1°o
One readily observes that the problems encountered in National
Steel' 0 2 and Kingdom of Sweden' 0 could have been avoided had the
sellers been required to deliver the goods Duty Paid. Though this is an
effective means of avoiding the boycott dilemma, it is commercially
unrealistic to expect sellers to readily comply with the buyer's request
that the goods be shipped Duty Paid. This term of the contract is likely
to be the subject of considerable dispute. If the buyer expects the
seller to assume maximum responsibility, he must be prepared to pay
the price.
96. Ficom S.A. v. Sociedad Cadex Limitada, [19801 2 Lloyd's L. R. 118 (Q.B.
Comm. Ct.).
97. See supra notes 64-65 and accompanying text.
98. Section (d) of the U.C.P. General Provisions and Definitions provides in part:
"In order to guard against confusion and misunderstanding, issuing banks should
discourage any attempt by the applicant for credit to include excessive detail." U.C.P.,
supra note 6, gen'l provs. & defins. (d).
99. INTERNATIONALCHAMBER oFCOMMERCE, GUIDE TO INCOTERMS, I.C.C. Publ.
No. 354 (1980).
100. Id. at 7.
101. Delivered at Frontier, the thirteenth Incoterm, specifically renders customs
passage the duty of the buyer. Id. at 13.
102. See supra notes 10-14 and accompanying text.
103. See supra notes 15-18 and accompanying text.
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CONCLUSION
The doctrine of abstraction is the genius of the letter of credit. But
certainty of payment requires absoluteness of obligation. To avail
themselves of the very real advantages inherent in such credits, the
business community must also accept the dangers attending international politics. The trade embargo is just another peril facing the
international trader. Those who engage in trade across national
boundaries will do so lamenting, for on the one hand is the transnational trade embargo, and on the other the irrevocable commercial
letter of credit....

