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THE MAYA CRISIS AND THE LAW:
CURRENT UNITED STATES LEGAL PRACTICE
AND THE INTERNATIONAL LAW OF THE
MAYA ANTIQUITIES TRADE1
Resumen
El prop6sito de este articulo es discutir la situaci6n actual de
caracterlegal de la llamada "Crisis Maya," esto es, la introducci6n
ilegal a Estados Unidos de Norteam~rica, de obras de arte y, en
general,piezas arqueol6gicasmayas,provenientesde Belice, Guatemala y Mxico, principalesasientosde la cultura maya. Estospaises
han puesto en vigencia leyes por las cuales se declara ilegal la
bfisqueda, excavaci6n y exportaci6n de materidles arquel6gicos de
toda indole. Pero tanto la carencia de recursos y de personal
entrenada como de politicas claras, han impedido una aplicaci6n
consistente y efectiva de dichas leyes. La politica general de los
Estados Unidos de Norteam~ricaes evitar todo tipo de control,tanto
de las importaciones como de las exportaciones de monumentos
arquel6gicosy, en general, de cualquierobjeto de antiguedad.La
6nica excepci6n se encuentra en la Ley de Regulaci6n a las
Importaciones de Monumentos, Esculturaso Murales Precolombinos (Act of the Regulation of Importation ofPre-ColumbianMonumental or Architectural Sculpture or Murals) de 1.972. Esta ley
prohibela importaci6nde esculturas,monumentos, disehosarquitect6nicosy muralesque hayan sido exportados enforma contrariaalas
leyes y regulaciones del pais de origen, excepto en cuanto a obras
exportadasantes de 1.972 o de otra manerano especificadasen una
lista limitada de clases ilegales de objetos, compilada por las
secretarias de Estado y del Tosoro de los Estados Unidos de
Norteam~rica.Estepaisy Mkxicofirmaron un Tratado de Cooperaci6n Bilateralen el cual se establecen los medios para la recuperaci6n y regreso al pais de origen de todas las piezas arqueol6gicas,
hist6ricasy culturales ilicitamentesustraidasde dicho pais (Treaty
of Cooperation Providingfor the Recovery and Return of Stolen
Archaeological, Historical and Cultural Properties). El tratado,
sinebargo,estt plagado deproblemasinterpretativosyposiblemente
menoscabadopor las regulaciones estrictasimpuestasporMexico a
las investigaciones arqueol6gicasllevadas a cabo por arque6logos
1. The author is grateful to Dr. Clifton E. Wilson of the Department or Political
Science, University of Arizona, for his advice and helpful comments in the preparation
of this article and Ms. Peggy L. Placier for her comments and invaluable editorial
assistance. The views expressed in this paper, however, are the responsibility of the
author alone.
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extranjerosen elpal. Tambien se han disehado algunos instrumentos
legales de caracterinternacional,tales como la Convenci6n sobre
Medios de ProhibiryPrevenirla Importaci6n,Exportaci6ny Transferencia Ilicita de PropiedadCultural(Convention on the Means of
ProhibitingandPreventingthe IllicitImport,Export,and Transferof
Ownership of CulturalProperty) de la UNESCO, pero estos instrumentos han recibido poca aceptaci6npor lospaises "importadores"
de arte, como Estados Unidos de Norteambrica,Jap6n y los paises
europeos;porello, no serdn discutidos en extensi6n en este articulo.A
pesarde la carenciade acuerdosformalesde caracterinternacional,
las cortes, en los Estados Unidos de Norteam~rica, en dos casos
recientes sobre comercio de arte maya, han invocado tanto la
legislaci6n local como la extranjera,para determinarel status en el
pals, de aquellasobras de arte que han sido robadas. Tanto United
States v. Holinshead (1.974) como United States v. McClain (1.979)
tienen que ver con la aplicaci6nde la Ley sobre PropiedadNacional
Robada (NationalStolen PropertyAct, "N. S.P.A. ") al contrabando
y transporteinterestatalde antiguedadesmayas. En estas decisiones,
las cortes federales dijeron que la N.S.P.A. habia sido escrita en
tbrminos muy amplios para incluir aquellas clases de delitos
consideradoscomo "Robo" en la legislaci6n extranjera, aunque en
Estados Unidos no lo fuera en forma explicita. Ambas decisiones
establecen claramenteque el titulo depropiedadde cualquerobra de
arte o pieza precolombina exportada del drea maya a los Estados
Unidos, despues de la vigencia de la N.S.P.A. (1.948), podia ser
legalmente atacadoyel demandadoserperseguidocriminalmente,si
el bien en cuesti6n cae dentro de la categoria de los objetos
arqueol6gicosque explicitamenteson declaradoscomo depropiedad
del respectivopais,y si no estabaregistradoyfueexportado en contra
de las leyes reguladorasde las exportaciones mexicanas despues de
1.972 (yposiblementehacia atrds hasta 1.934), o las leyes de Belice,
despues de diciembre 31 de 1.971, o las de Guatemala despues de
1.947. Las cortes en los Estados Unidos de Norteambricatambien
han sostenido que la N.S.P.A. se aplica a aquellos casos en donde
unapiezade artemaya ha sido ilicitamenteimportadayvendida a un
tercero y/o es guardadau ocultado en el pals.
Abstract
The purposeofthis article is to discuss the currentlegalstatusof what
has been called the "Maya Crisis," the smuggling ofMayan art and
artifctsfrom the country of origin into the United States. Belize,
Guatemala and Mexico (the states in which the majority of Mayan
antiquities are found) have enacted legislation making it illegal to
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searchfor, excavate and export archaeologicalsites and monuments,
both movable and immovable. But the lack of funds, trainedpersonnel and policy have prevented the laws from being consistently
and effectively enforced. The generalpolicyofthe United States is to
control neither the import nor export of archaeologicalmonuments
and artifacts and other artworks, the only exception being the Act of
the Regulation of Importation of Pre-ColumbianMonumental or
Architectural Sculpture or Murals of 1972. This act prohibits the
import of all pre-Columbian immovable sculpture, monuments,
architecturalfeatures and murals which were exported contrary to
the laws and regulations of the country of origin, except for items
exported before 19 72 or not specifiedon a limited list ofillegal classes
of objects compiled by the UnitedStates Secretaries ofState and the
Treasury. The United Statesand Mexico have enteredinto a bilateral
Treaty of Cooperation Providingfor the Recovery and Return of
Stolen Archaeological,Historicaland CulturalProperties.However,
this treaty is plagued with internationalproblems and possibly
undermined by the strict regulation of archaeological research
undertaken by foreign archaeologistsin Mexico. Several international legal instruments have been drafted, such as the United
Nations Educational, Scientific and Cultural Organization
(UNESCO) Convention on the Means ofProhibitingand Preventing
the Illicit Import, Export, and Transfer of Ownership of Cultural
Property,but these instruments have received little acceptance by the
art "importing" nations, such as the United States, Japan and
Europe, and, thus, they will not be discussedin detail in this article.
Despite a lack offormal internationalagreements, the UnitedStates
courts, in two recenttest cases ofthe Maya arttrade, have been able to
apply both foreign and domestic legislation to establish a standard
for determining the status of stolen Mayan artifacts in the United
States. Both United States v. Hollinshead (1974) andUnited States v.
McClain (1979) involve the application of the National Stolen
PropertyAct (N.S.P.A.) to the smuggling and interstatetransportof
Mayan antiquities.Specifically, the courts in Hollinshead, the United
States Court of Appealsfor the Ninth circuit and in McClain, the
United States CourtofAppeals for the Fifth Circuit,have ruled that
the N. S.P.A. was broadly written to include the class ofcrimes which
can be deemed "theft"underforeignlaw definition, but not explicitly
under any United States statute. Both decisions make clearthat the
title ofanypre-Columbianartifactexportedfrom the Maya areainto
the United States after the implementation of the N.S.P.A. (1948) is
subject to legal attack, andthe defendantsubject to criminalprosecution, if the object in questionfalls within a class of archaeological
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objects explicitly declared to be the property of the state, and if the
object was unregistered and exported contrary to Mexican export
regulationsafter 1972 (and possibly as early as 1934), contrary to
Belizean law after December 31, 1971, or contrary to Guatemalan
export restrictions after 1947. United States courts have also held
that the N.S.P.A. will apply where an artifact is illegally smuggled
into the United States and sold to thirdparties and/or is placed in
storage or hidden in the United States.
For centuries "art poor" but relatively wealthy nations have drawn,
by plunder or purchase, works of art and other cultural property from
poorer nations endowed with a fashionably desirable artistic or
cultural heritage. History abounds with examples: the Roman passion
for Greek art, Napoleon's art-hunting expeditions in Italy and Egypt,
the Spanish conquistadores'infamous lust for gold and the Nazis' sack
of Europe. The recent traffic in Mayan antiquities has not been as
spectacularly organized as its historical predecessors but its effects
have been equally devastating. "Not since the sixteenth century has
'2
Latin America been so ruthlessly plundered."
This article will discuss the current legal status of what has been
called the "Maya Crisis," the smuggling of Mayan art and artifacts
from the country of origin into the United States. 3 Two recent test
cases of the Maya art trade, UnitedStates v. Hollinshead4 and United
State, v. McClain5 will be discussed in detail. Both cases involve the
application of the National Stolen Property Act 6 to the smuggling and
interstate transport of Mayan antiquities. This article will show that,
despite a lack of formal international agreements, the United States
courts have been able to apply both foreign and domestic legislation to
establish a standard for determining the status of stolen Mayan
7
artifacts in the United States.

2. Coggins, Illicit Traffic of Pre-Columbian Antiquites, 29
(1969).
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3. KARL E. MEYER, THE MAYA CRISIS: A REPORT ON THE PILAGING OF MAYA

(1972).
4. United States v. Hollinshead, 495 F.2d 1154 (9th Cir. 1974), reh 'g denied, No.
73-2525 (9th Cir. June 3, 1974), No. 73-2526 (9th Cir. June 17, 1974).
5. United States v. McClain, 545 F.2d 988 (5th Cir. 1977), reh ' denied 551 F.2d
52 (5th Cir. 1977), trialon remand, 593 F.2d 658 (5th Cir. 1979), cert. denied, 444
U.S. 918 (1979) [hereinafter cited as McClain].
6. 18 U.S.C.A. § 2314-2315 (West Supp. 1981) (enacted June 25, 1948).
7. With a few exceptions, current legal literature tends to concern itself mostly with
the attempts of nations and international organizations, such as the United Nations
Educational, Scientific and Cultural Organizations (UNESCO), to implement international legal instruments, e.g., the UNESCO Convention on the Means of Prohibiting
SITES IN MEXICO AND GUATEMALA
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The Conflict of Interests and Values:
Politicaland IdeologicalBackground
Simply stated, the smuggling of Mayan antiquities is the direct result
of the law of supply and demand. Stelae, jade lapidary work and
painted pottery vessels dating from the first century B.C. to the tenth
century A.D., often unique and beautiful works of art, fetch high prices
in the auction houses, art galleries and back-room negotiations of art
dealers. Painted pottery vessels have been known to retail for over
$25,000.00 and stelae for $300,000.00 in the New York and California markets.8 Public and private museums and wealthy private
collectors form the bulk of the market, the latter often investing in art as
a hedge against inflation and as a tax shelter, in addition to their desire
to own a piece of "Art." This demand has stimulated the development
of an industry to supply it. Belize, Guatemala and Mexico (the states in
which the majority of Mayan antiquities are found), however, have
and Preventing the Illicit Import, Export, and Transfer of Ownership of Cultural
Property, adopted Nov. 14, 1970, UNESCO, General Conference, 16th Sess. 10
INT'LLEGALMAT. 289 (1971) [hereinafter referred to as UNESCO Convention], and
the United States and Mexico's bilateral Treaty of Cooperation Providing for the
Recovery and Return of Stolen Archaeological, Historical and Cultural Properties, 9
INT'LLEGALMAT. 1028 (1970). Comment, NEWLEGALTOOLS TO CURB THE ILLICIT
TRAFFIC INPRE-COLUMBIANANTIQUITIES, 12 COLUm. J. TRANSNAT'LL. 316(1973).
While the UNESCO Convention has served to catalyze heated national and international debate overthe issues, legislation implementing the provisions of the Convention
has not been passed by the United States Congress. Therefore, it does not have any
direct effect on the current legal structure of the Maya connection and will not be
discussed in any great detail in this article. Other articles have summarized the international legal situation in a general manner with little emphasis on the principles and
practice of law involved in the antiquities debate. ART LAW. DoMEsTIC AND
INTERNATIONAL (L.D. DuBoff ed. 1975); Controlling the Northward Flow of
Mexican Antiquities, 7 LAW. AM. 68 (1975); Nafziger, The InternationalCouncil of
Museums: An Example of the Role of Non-Governmental Organizations in the
TransnationalLegal Process,2 J. INT'LL. &PoL'Y 231 (1972). Several publications
have been published on the principles of national and international art law, but they
tend to deal either with the general international situation or with the more mundane
issues of art law such as forgeries, copyright violations, auction sales, probate and tax
laws. ROBERT E. DUFFY, ART LAW: REPRESENTING ARTISTS, DEALERS AND
COLLECTORS (1977); BARNETT HOLLANDER, THE INTERNATIONAL LAW OF ART
(1959); SHARON A. WILLIAMS, THE INTERNATIONAL AND NATIONALPROTECTION OF
MOVABLE CULTURAL PROPERTY: A COMPARATIVE STUDY (1978); Bator, An Essay

on the InternationalTrade in Art, 24 STAN. L. REV. 275 (1982). A notable exception
to this gap in the literature is George Norwell's analysis of criminal and civil remedies
in the United States prior to the United States v. McClain,supranote 5, decision. See
Norwell, American Tools to Control the Illegal Movement of Foreign Origin
ArchaeologicalMaterials:CriminalandCivilApproaches,6 SYRACUSE J. INTLL. &
COM. 77 (1978). While these issues are critical to the understanding of the functioning
of the art market in general, they are peripheral to the major topic of this article which
deals with a more specific problem, the act of transporting Mayan art objects or
artifacts across international borders.
8. KARL E. MEYER, THE PLUNDERED PAST 33 (1973).
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enacted laws making it illegal to search for, excavate and export
Mayan antiquities. This makes the supply side of the market an illicit
and sometimes dangerous business. Archaeologists, art historians and
other scholars, even collectors themselves, or those connected with
institutions which have collections, have found themselves in the
center of the controversy. Each of these three interest groups, the
collectors, the states and the scholars, have competing interests in this
finite resource which is rapidly being depleted. 9 They agree on only
one point; that Mayan sites and the art they contain are being destroyed at an ever geometrically increasing rate, and some type of immediate international action is needed to prevent the last vestiges of the
Maya from being obliterated by the end of the century. There is no
consensus, however, on what form or type of action is needed.
Art dealers, collectors and some museums believe that all art,
including that of the Maya, is not the inalienable property of nations;
they believe it is the common heritage of all humanity. As Mr. Ben
Heller, an eminent art dealer who specializes in paintings put it, "I had
to consider myself a caretaker of these precious paintings, their
possessor for only a moment in time." 10 Not only do they have the right
to possess these items, argue the art consumers, but they have been
instrumental in preserving for humanity priceless artworks which
would have otherwise gone undiscovered or, even worse, have been
destroyed by the. combined effects of "population explosions, intensified farming, construction and advancing industrialization, topped
by governmental neglect in once backward parts of the world."'I They
assert that art, as an important medium for promoting intercultural
understanding, must be allowed to be traded freely so that all peoples
may learn from and enjoy the art of all cultures. Attempts by
governments to control the trade are viewed as attacks on the
principles of free trade, private enterprise and personal property.
The art "exporting" nations argue that the archaeological, artistic
and cultural resources of their territories form an integral part of their
national patrimony. The archaeological and artistic heritage of the
nation is felt to be a nonrenewable natural resource that is essential to
attracting the tourist and research dollar. More importantly, especially
in the case of developing states, the legacy of the past has been a
9. Rogers, The Legal Response to the Illicit Movement of CulturalProperty,S L. a

POL'Y INT'L Bus. 932 (1973).
10. Heller, Art for the Art World, in ART LAW, supra note 7, at 453, 454.
11. Convention on Cultural Property Implementation Act: Hearings on S.2261 and

H.R. 5643 Before the Subcomm. on International Trade of the Senate Comm. on
Finance, 95th Cong., 2d Sess. 50 (1978) (statement of Andre Emmerich, art dealer,
Andre-Emmerich Gallery, New York City, New York).
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symbol of ethnic and national identity. 12 The continued flow of
national treasures out of a country is seen simply as a continuation of
cultural imperialism and colonial repression. As such, it is incumbent
upon the government to protect and regulate the use of this resource for
the benefit of its citizens. Belize, Guatemala and Mexico have all
enacted legislation protecting archaeological sites and monuments
from destruction at the hands of developers or clandestine foreign
excavators. This legislation has also included tough restrictions on the
export of antiquities in an attempt to stem the flood of antiquities
leaving the country. Unfortunately, the lack a policy, of funds, and of
trained personnel and police have prevented the laws from being
consistently and effectively enforced. This is especially true in Belize
and Guatemala, where vast areas of tropical forest remain sparsely
inhabited and inadequately patrolled. However, this legislation has
increased the risk of the supply industry and, thereby, increased prices3
of the antiquities, which only makes the art investment more attractive.1
The scholars are often caught in the middle of the debate. The
removal of an object from the context of its original deposition without
an exact record of the context and circumstances of the discovery
effectively and irrevocably destroys its archaeological value, since it is
only through the analysis of the entire context of the object that its
significance in the history of that site and culture can be understood.
Many field archaeologists point out that more is destroyed by the
process of excavation, legal or illegal, than is actually recovered.
Many items, therefore, are better left undisturbed until the funds and
knowledge are available to preserve them properly. Not only are
archaeologists concerned about the dwindling number of undistrubed
sites, but they are also concerned for their own safety while in the field.
There have been several cases of violence, including at least one
known murder which occurred when archaeologists working with the
Guatemalan government surprised a group of armed looters at work
dismembering a stela with stone cutting saws at the site of La Naya in
Guatemala. 14 Additionally, Belizean authorities have noted a frequent
association between artifact and narcotics smuggling. Archaeologists
are now facing increasing restrictions on their research activities as the
authorities of the "exporting" states attempt to institute more rigid
export control procedures. Those archaeologists and art historians
who have defended the practices of antiquities collecting occasionally
12. Rogers, supra note 9, at 935.
13. Bator, InternationalTrade in Art Treasures:Regulation and Deregulation,in
LAW, supranote 7, at 295; Comment, supra note 7, at 326-27; Rogers, supranote
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supra note 8, at 32.
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have been prohibited from conducting or continuing their field research,
in an attempt by the exporting nations to put pressure on the academic
community by a process which can only be termed informal blacklisting.
The CurrentLegal Status of the Maya Connection
Much international law comes from the interaction of the domestic
statutes, constitutions, laws and legal practices of one nation with
those of another." Gerhard Van Glahn 16 has argued:
[A]ny system of law, domestic or international, must derive
its validity from consensus, and.., no law will prevail over
the mores, customs and beliefs of a people or a group of
peoples. Without such a consensus, the approval of the law
will be lacking: the rule may be "on the books" but it will
remain a dead letter.
Van Glahn's view is illustrated at the international level by the failure
of the United States to ratify or implement any multilateral legal
instruments concerning antiquities, such as the UNESCO Convention. 7 In the absence of any formal international agreement, the
legality of Mayan arttraffic in the United States remained unclear until
8 decision in 1979. On the
the United States v. McClain"
domestic
level, McClain demonstrated that, even without a formal accord, there
was law which could be applied effectively to the problem. Before
turning to a discussion of the McClain case, however, it is necessary to
examine the relevant national laws as a basis for the discussion of the
international legal framework.
Belize
Belize's first attempts to control the exploitation of its archaeological resources were initiated at the beginning of the twentieth century.
The Ancient Monuments Ordinance of March 27, 1924,19 reserved
the control and ownership of ancient monuments and artifacts located
on government land to the Crown, i.e., the Commonwealth of Great
Britain. Permits were required for the exploration and excavation of
all archaeological sites located on Crown land. The Antiquities
15. GERHARD VAN GLAHN, LAW AMONG NATIONS 4 (1981).
16. Id. at5.
17. See supra note 7. The UNESCO Convention provides for the multilateral
control of all international trade in cultural property.
18. McClain, 593 F.2d 658.
19. 4 LAWS OFBRITIsH HONDURAS Ch. 178,2576-77 (Belize 1958) (repealed 1971)
(formerly British Honduras).
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Ordinance of January 21, 1929,20 further extended the Crown's
control by requiring permits for the export of all archaeological
materials, both publicly and privately owned. The private sale,
ownership and possession of ancient monuments and antiquities
found on private land was not specifically outlawed by either
ordinance, nor were archaeological materials located on private lands
subjected to Crown ownership or regulation. All permits for exploration, excavation and export were granted by the Governor-inCouncil. The policy of the colony was to grant permits only to
qualified archaeologists working in conjunction with universities or
museums.

This legislation was replaced by the Ancient Monuments and
21
Antiquities Ordinance of December 31, 1971 (the Ordinance).
Section 4 of the Ordinance provides that:
All ancient monuments and antiquities howsoever situate,
whether upon any land or in any river, stream, or watercourse, or under territorial waters of the country, and
whether or not before the date of the commencement of this
Ordinance in private ownership, possession,22 custody or
control, shall absolutely vest in the Crown.
Section 2 of the Ordinance defines "ancient monuments" as "any
structure or building erected by man or any natural feature transformed or worked by man .... or the remains or any part thereof... that
has been in existence for one hundred years or more." Section 2 of the
Ordinance also defines "antiquity" as "any article manufactured or
worked by man... or any part thereof [] ... the manufacture or
workmanship of which belongs to the Mayan or other American
civilization being of an age of one hundred and fifty years or more...."
The Ordinance also provides for the registration of antiquities and
ancient monuments; 23 prohibits the unlicensed sale, purchase, export,
import or trade of ancient monuments and antiquities; 24 makes it a
crime to excavate, damage, deface or destroy any archaeological site
or artifact; 25 permits the issuing of licenses to a "suitable person or
group of persons" to excavate and explore for sites; 26 and permits the
20. Antiquities Ordinance of January 21, 1929, nos. 1/29, 12/53, 4 LAWS OF
BRITISH HONDURAS ch. 179, 2578-79 (1958) (repealed 1971).
21. Ancient Monuments and Antiquities Ordinance of December 31, 1971, no.
22/71 (1971).
22. Id. at sec. 4 (emphasis added).
23. Id. at see. 6.
24. Id. at sec. 25.
25. Id. at sec. 33.
26. Id. at sec. 16.
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Minister to "award" to the excavator a portion of the antiquities
recovered "[p]rovided that the Minister shall be satisfied that an
archaeological or scientific institute or body will benefit thereby." 27
All archaeological sites, whether located on public or private lands,
are protected in the same manner; the landowner possesses no right to
the archaeological or mineral resources located on that land. 8
The policy of the government is to permit only qualified archaeologists from major institutions to excavate. The temporary export of
antiquities is allowed, but only for scientific analysis. Awards of
antiquities have been and are made only to research museums and
universities for study purposes. All unique items are retained by the
government.2 9 No antiquities have legally been exported for commercial purposes since 1924.
Belize is not a party to the UNESCO Convention or any other
international agreement governing the trade of pre-Columbian antiquities.
Guatemala
Two Guatemalan statutes pertain to antiquities. The Law of April
24, 1931, declared Piedras Negras, Tikal and other major Maya sites
to be protected national monuments.3 0
Legislative Decree 425 of September 19, 1947 provides in article
1: "All monuments, archaeological, historical and artistic objects...,
whosoever should have been their owner, are considered part of the
cultural treasure of the nation and are under the safeguard and
protection of the state." 31 There is apparently no clear and explicit
declaration of ownership of all archaeological, historic and other
cultural property by the state. From the language of article 1, it
appears that individuals can own antiquities, but antiquities in private
possession must be registered with the appropriate authorities, and, in
cases of non-registration, the "intervention of authorities decides
ownership." '3 2 Article 3 prohibits the destruction, alteration, repair,
restoration, alienation or removal of archaeological monuments or
27. Id. at sec. 21.
28. Id. at sec. 4.
29. Harriot W. Topsey, New Approaches to Cultural Resource Mangement in
Belize (June, 1980) (unpublished paper presented to the Cuarta Mesa Redonda de
Palenque, Palenque, Chiapas, Mexico).
30. JORGE LUJAN MUNOZ, Dos ESTELAS MAYAS SUSTRAIDAS DE GUATEMALA:
20 (1966); See B. BURNHAM, THE PROTECTION OF
CULTURAL PROPERTY HANDBOOK OF NATIONAL LEGISLATIONS 85 (International
SU PRESENCIA EN NUEVA YORK

Council of Museums, 1974).

31. MUNOZ, supra note 30, at 20 (author's translation).
32. BURNHAM,supra note 30, at 85.
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artifacts without specific permission from the Ministry of Public
Education, while article 4 prohibits their export without similar
permission. Furthermore, it is illegal to search for or excavate
archaeological sites without a permit. This decree has permitted the
development of an active trade of artifacts within Guatemala and the
amassing of several very large, private collections. 33
Guatemala is a signatory to the Pan American Union Convention
on the Protection of Moveable Objects of Historic
Value of 1935, but
34
it has yet to ratify the UNESCO Convention.
Mexico
Mexico has a long history of legislation pertaining to antiquities
and ancient monuments. The Law on Archaeological Monuments of
1897 (Law of 1897) declared all archaeological monuments to be the
property of the nation. "Archaeological monuments" were defined as
"ruins of cities, [big [hiouses,..., fortifications, palaces, temples,...,
sculpted rocks or those with inscriptions, and in general all the
edifices that in any aspect may be interesting for the study of
civilization and the history of the ancient settlors [sic] of Mexico." 3 5
Article 6 prohibited the unlicensed export of any movable "Mexican
antiquities, codices, idols, amulets and other objects" which were
deemed "interesting for
the study of the civilization and history" of
36
America and Mexico.
The Law on the Protection and Conservation of Monuments and
Natural Beauty of 1930 (Law of 1930) allowed the private ownership
of movable pre-Columbian artwork, but articles 19 and 20 prohibited
their export without governmental permission. 37 The government was
empowered to acquire any artifact or monument of interest if it was
deemed in the public interest, and it had the right of first refusal over
any artwork put up for sale. Any object so acquired or declared to be a
national monument was prohibited from being exported. This law was
applied in a dispute between the Mexican Federal Government and
the State of Oaxaca, in which the Court stated, "[ S]ince archaeological ruins and monuments are outside the field of business and cannot
33. Muzqoz, supra note 30, at 20. The Castillo collection is probably the most
notable example.
34. Id. at 23. See Pan American Union Convention on the Protection of Moveable
Objects of Historic Value, Pan-Am. T.S. No. 28, Pan-Am. Doc. OEA/Ser. A/53a
(Apr. 15, 1935).
35. DIARIO OFICIAL [D.O.] (May 11, 1897) (Mdxico); see also McClain, supra
note 5, 545 F.2d at 997.
36. McClain, 545 F.2d at 997.
37. 58 D.O. 7 (Jan. 31, 1930).

Arizona Journalof Internationaland Comparative Law

be the subject of appropriation by private individuals, it has not been
possible for them to go beyond the control of the Nation..., and
the Federal Government is involved, implies
ownership, when
38
sovereignty."
The Law for the Protection and Preservation of Archaeological and
Historic Monuments, Typical Towns and Places of Scenic Beauty of
1934. (Law of 1934) expanded governmental controls over preColumbian art and artifacts.3 9 In addition to the provisions of the Law
of 1930, the Law of 1934 required that all "private archaeological
property" must be registered with the Government and all sales or
transfers of archaeological property must be recorded. If a preColumbian artifact was not registered within two years of the date of
its discovery, the law declared it to automatically be the property of
the nation. "Archaeological monuments" were defined in article 3 as
"all vestiges of the aboriginal civilization dating from before the
40
completion of the Conquest."
Article 4 declared that "[aill immovable archaeological monuments belong to the nation. Objects which are found [in or on]
immovable archaeological monuments are considered as immovable
property, and they therefore belong to the Nation." The export
controls of the Law of 1930 continued in effect.
The Federal Law Concerning Cultural Patrimony of the Nation
(Law of 1970) declared all immovable archaeological monuments
and the movable objects which they contain the "property of the
nation and part of its national patrimony. ' 41 Any such item could be
only temporarily and never permanently exported. 42 The Law of
1970 allowed the sale, transfer and ownership of duplicate, unimportant or aesthetically insignificant pre-Columbian objects. Important
items were declared to be the property of the nation, and any such item
in private possession could be appropriated by the nation.43 The Law
of 1970 continued the export controls of the Law of 1934.
The most recent legislation is the Federal Law on Archaeological,
Artistic and Historic Monuments and Zones of 1972 (Law of 1972).41
It declares that all archaeological monuments, "movables and
immovables, are the inalienable and imprescriptible property of the
Nation." 4s The registration of movable archaeological monuments in
38. See Nafziger, supra note 7, at 70-71.

39. 82 D.O. 152 (Jan. 19, 1934).
40. McClain, 545 F.2d at 998.

41. 303 D.O. 8 (Dec. 16, 1970).
42. Id.
43. Rogers, supra note 9.

44. 312 D.O. 16 (May 6, 1972).
45. MeClain, 545 F.2d at 1000.
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private possession, as required by earlier statute, i.e., the Law of
1934, is continued, but it is apparent that "the new law effectively
establishe[s] a system of national ownership which encompasses even
those items which are in the hands of collectors. ' ' 46 This is similar to
the Belizean legislation, which provides that private individuals may
possess registered artifacts with the permission of the government,
but the actual ownership and control of the artifacts is retained by the
state. Additionally, article 16 of the Law of 1972 permits the licensed
export of "historical and artistic monuments," but "it is prohibited to
export archaeological monuments, except for exchanges with or
donations to a [foreign] Government or foreign scientific institution,
with the approval of the President of the Republic. '47 The National
Institute for Anthropology and History (INAH) is further required
under article 16 to "promote the recovery of archaeological monudments of special value to the Mexican nation, which are encountered
abroad."'48 The Law of 1972 prohibits the unlicensed excavation and
the destruction of archaeological monuments. Like the Laws of 1934
and 1970, the Law of 1972 provides penalties in articles 47 and 53 for
illegal excavation and export.
Mexico has ratified and implemented the UNESCO Convention,
the Convention of San Salvador 49 and the Pan American Union
Convention on the Protection of Moveable Objects of Historic Value
of 1935.
United States
Because the ancient Maya did not exist in what is now the United
States, the domestic legislation which pertains to the protection of
archaeological artifacts and monuments found within the United
States is not relevant to this discussion. Regulations of archaeological
excavation and possession of artifacts is generally reserved for the
individual states, with the exception of sites or artifacts owned by or
found on federal property.5 0 Except for this narrow class of items,
archaeological artifacts and artworks have generally been freely sold,
traded and exported, subject only to general property laws and
customs regulations."1 Works of art and other antiques over one
46. Comment, supra note 7, at 328.
47. Id. at 327, n. 44 (author's translation).
48. Id.
49. Organization of American States: Convention on the Protection of the Archaeological, Historical, and Artistic Heritage of the American Nations, adopted in San
Salvador, June 16, 1976, reprintedin WILLIAMS, supra note 7, at 280-83:
50. CHARLES McGIMSEY, PUBLIC ARCHAEOLOGY (1972).
51. WILLIAMS, supra note 7, at 129-30.
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hundred years old are exempt from import duty. 5 2 Charitable donation! of art to tax-exempt, nonprofit institutions, such as museums,
can be tax deductible.5 3 The most successful attempt to control illicit
imports of antiquities through domestic legislation has been the

application of the National Stolen Property Act (N.S.P.A.)5 4
The only United States law expressly controlling the import of
archaeological monuments and artifacts and other artworks is the Act
of the Regulation of Importation of Pre-Columbian Monumental or
Architectural Sculpture or Murals of 1972 (Act of 1972)."1 It
prohibits the import of all pre-Columbian immovable sculpture,
monuments, architectural features and murals which were exported
contrary to the laws and regulations of the country of origin, except for
items exported before 1972 or not specified on a list of illegal classes
of objects compiled by the United States Secretary of State and the
United States Secretary of the Treasury. 6 The importer must supply
sufficient proof that the importation is legal by producing a certificate
issued by the country of origin or other "satisfactory" identifying
documentation. Items imported contrary to the provisions of the Act
of 1972 are subject to seizure and forfeiture, but the latter may be
appealed under United States customs laws.5 7 The Act of 1972
provides for the return of the forfeited object to the country of origin if
that country bears all the expenses of the return. If the object is not
returned, it is to be disposed of in the manner prescribed by law, which
generally involves sale at public auction, an action which defeats the
58
purpose of the original legislation.
The United States Senate unanimously ratified the UNESCO
Convention on August 11, 1972. 59 Since then, despite the active support of the State Department, major museums and the majority of the
archaeological community, Congress has failed to pass implementing
legislation, primarily because of heavy lobbying by art dealers and
52. Id. at 130.
53. For a more comprehensive discussion of tax law and the donation of artworks to
museums and other non-profit organizations, see DuFFY, supra note 7, at 171-262,
431-49. See also I.R.C. § 170 (Supp. IV 1980).
54. 18 U.S.C.A. § 2314-2315 (West Supp. 1981). See infra notes 80-107 and
accompanying text. See also Norwell, supra note 7.
55. 19 U.S.C. § 2091-2095. (Supp. IV 1980).
56. Id. § 2091-2092. This list includes stelae, paintings and sculpture fixed to or a
part ofany pre-Columbian building or structure, as well as ball court markers and other
similar monuments. 19 C.F.R. § 12.105-.109 (1977); See 38 Fed. Reg. 16,044
(1973); 38 Fed Reg. 14,677 (1973); 38 Fed. Reg. 10,897 (1973); see also WILLIAMS,
supra note 7, at 130.
57. See, e.g., 19 U.S.C. § 1618 (Supp. IV 1980).
58. Comment, supra note 7, at 323.
59. Id., supra note 7, at 330-3 1. See supra note 7.
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collectors.6" However, this is consistent with the general United
States policy, which has been termed "laissez-faire," of neither
controlling the import of foreign art nor controlling the export of its
native art with the single exception cited above. 61 The United States
has consistently refused to endorse attempts by the Organization of
American States (OAS) to implement regional legal instruments of
antiquities market control, such as the San Salvador Convention of
1976, arguing that the problem transcends the hemisphere and
62
therefore necessitates international action on a more general scale.
This attitude reflects the fear of United States collectors that, in the
face of growing European and Japanese markets, handicapping
domestic importers would deprive the United States of its "fair share"
of the market.
Bilateral and Multilateral Legal Instruments
At the present time, the United States has implemented a single
bilateral treaty with a major art "exporting" country, Mexico, to
control the international market in pre-Columbian antiquities.
The Treaty of Cooperation Between the United States of America
and the United Mexican States Providing for the Recovery and
Return of Stolen Archaeological, Historical and Cultural Properties
(United States-Mexico Treaty) was exchanged and brought into force
on March 24, 1971.63 The United States-Mexico Treaty provides
that each nation will employ all "legal means at its disposal to recover
and return from its territory stolen archaeological, historical and
cultural properties that are removed after the date of entry into force
of this Treaty from the territory of the requesting party."' 64 The
provisions of the United States-Mexico Treaty cover pre-Columbian
artifacts and art objects, historical and religious objects and official
documents dating prior to 1920 which are deemed "of outstanding
60. See The Antiquities Market section of the JOURNAL OF FIELD ARCHAEOLOGY
for coverage of the debates.
61. WILLAMS, supra note 7, at 130.
62. Comment, supra note 7, at 337-39.
63. Treaty of Cooperation Between the United States of America and the United
Mexican States Providing for the Recovery and Return of Stolen Archaeological,
Historical and Cultural Properties (1971) reprinted in WILLIAMS, supra note 7, at
287-89 [hereinafter cited as United States-Mexico Treaty]. Eds. note: Subsequent to
the writing of this article, the United States and the Republic of Peru signed an
Executive Agreement for the Recovery and Return of Stolen Archaeological, Historical, and Cultural Properties, on September 14, 1981. The text of the agreement is
nearly identical to the 1971 United States-Mexico Treaty, The Antiquities Market, 9
JOURNAL OF FIELD ARCHAEOLOGY 124 (1982).
64. United States-Mexico Treaty art. III (1), supra note 63, at 288.
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importance to the national patrimony." 6 5 The parties to the treaty
declare their intention to encourage archaeological research, deter
theft and illegal excavation of sites, facilitate the exchange on loan of
important cultural property for educational purposes and, "consistent
with the laws and regulations assuring the conservation of national
archaeological, historical and cultural properties, to permit legitimate
international commerce in art objects." ' 66 The United States-Mexico
Treaty also authorizes the Attorney General of each state to initiate
civil actions in the appropriate courts for the return of the objects
under the treaty.
Because each nation is responsible for defining what it deems
"legitimate international commerce" and artifacts of "outstanding
importance," one obviously, foreseeable problem is that the two
nations will differ in their interpretation of these important treaty
provisions. In addition, some legal commentators have pointed out
that the Mexican Law of 1972, which currently imposes stiff
regulations on archaeological research undertaken by foreign archaeologists in Mexico, "largely undermines an important consideration
that led to United States acceptance of the treaty," i.e., that property
owned by the nation and other privately-owned objects could be
exported if the necessary license were obtained. Even though few
export licenses actually were granted, the Law of 1970, as adopted by
the Law of 1972, now absolutely forbids the export ofpre-Columbian
items. 67 The strict regulation can be better viewed however, as part of
a continuing attempt by Mexico to deal with an increasingly uncontrollable situation in light of its long articulated policy of conservation.
Current Legal Remedies: Theory and Practice
The ideological conflict between the art importing states (the
United States) and the art exporting states (Belize, Guatemala and
Mexico) has prompted the enactment of differing legal strategies to
combat the problem of illicit trade in Mayan antiquities. These
differing strategies, as has been demonstrated above, have generally
precluded the enactment of effective international legal remedies,
with the single exception of the United States-Mexico Treaty. In the
absence of any international treaty remedies, the remaining question
is what remedies are available in current international and United
States legal practice. This discussion will focus on the legal status in
the United States.
65. Id. art. 1(1) (b) at 288.
66. Id. art. HI(1) (d) at 288.
67. Rogers, supra note 9, at 945.
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Theory
The implicit basis of United States law and policy has been the
principle that art is part of the common heritage of mankind. Except
under unusual circumstances, such as the crisis of the looting of Maya
stelae which prompted the passage of the Act of 1972,68 the United
States has effectively maintained the position that its citizens have the
right to engage in the free trade of art works and archaeological
artifacts and this trade is beneficial to the world as a whole as it
promotes intercultural interchange. Author Sharon A. Williams
explains, "[I]n their interdependence, states have visualized cultural
property as not solely existing inside their own borders but as existing
internationally in the sense of being their universal heritage." 69 There
is a general, international consensus that cultural property should be
protected,70 but this does not translate into an argument for the
"common heritage" principle as an acceptable basis for international
treaty law governing pre-Columbian art. Ironically, the United States
position on the application of the "common heritage" principle to the
concept is only a nonlaw of the sea is that the "common heritage"
71
principle.
moral
non-legal,
binding,
The overwhelming tendency of Mayan antiquities law has been to
move in the direction of unilateral rather than multilateral action.
Understandably, "as the cultural property concerned is situated
within the territorial sovereignty of particular states, it is hard to
visualize a true adoption of communal control over its utilization for
exhibition purposes and protection." ' 72 Furthermore, it is a generally
accepted principle of international law that a state has absolute and
sovereign jurisdiction over the persons and property within its
territory, unless some servitude exists. 73 In the Island of Palmas
Arbitration of 1928, the arbitrator ruled that the practice of nations
has established the "principle of the exclusive competence of the
State in regard to its territory in such a way as to make it the point of
'74
departure in settling most questions of international relations.
International legal practice has consistently recognized the right of a
68. 19 U.S.C. § § 2091-2095. See supra note 55 and accompanying text.
69. WILLIAMS, supra note 7, at 54-55.
70. This is especially true in the case of armed conflict, which the Convention on the
Protection of Cultural Property in the Event of Armed Conflict (Hague Convention of
1954), opened for signature, May 14, 1956, 36 Stat. 2277, 249 U.N.T.S. 215,
attempted to control.
71. WILLIAMS, supra note 7, at 58-60.
72. Id. at 55.
73. Id. at 54.
74. Island of Palmas Arbitration, 2 U.N.R.I.A.A. 829, 838 (1928); see also
WILLIAMS, supra note 7, at 54.
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sovereign to exercise absolute jurisdiction over its territory. In the
case of Oetjen v. CentralLeather Co., the United States Supreme

Court held that, under the act of state doctrine, United States courts
are bound to respect the independence of every other sovereign state
and cannot sit in judgment of that state's internal acts.75 Acts of a
sovereign state declaring specific types of private property to be the
sole property of the state, such as the Belizean Ancient Monuments
and Antiquities Ordinance of 1971,76 have traditionally been affirmed
under the act of state doctrine, as in M, Salimoff& Co. v. Standard

Oil ofNew York, in which the court stated, "[w]hen no right of action
in tort can be had in any
is created at the place of wrong, no recovery
77
'
other state on account of the wrong.
If the state does have a right to nationalize property in its
jurisdiction, does it actually have to take possession of the object(s)
before ownership is recognized by United States courts? In an amicus
curiaebrief filed by the American Association of Dealers in Ancient,
Oriental and Primitive Art in United States v. McClain,7a it was
argued that the Mexican declaration of ownership was simply a "legal
abstraction" because "there was no evidence of any attempt by the
Mexican Government to take possession of the pieces, and it was not
uncommon for Mexicans to own private collections of similar
objects." ' 79 Possession, however, does not necessarily constitute
ownership. While the Law of 1972 permits Mexican citizens to
possess registered antiquities, it specifically reserves the right of
ownership and control to the nation. 80 The Mexican Government has
thus demonstrated its intent to retain ultimate control, and hence
75. Oetjen v. Central Leather Co., 246 U.S. 297, 303 (1918); see also Underhill v.
Hernandez, 168 U.S. 250 (1897).
76. See supra notes 21-23 and accompanying text.
77. M. Salimoff& Co. v. Standard Oil of New York, 262 N.Y. 220,226, 186 N.E.
679, 682 (1933). This position has been modified somewhat by the United States
Supreme Court in Banco Nacional de Cuba v. Sabbatino, 376 U.S. 398, 421 (1964),
where the Court held that the act of state doctrine is not an absolute principle of
international law. This has been reinforced by the Sabbatino Amendment which
requires a court to examine the "merits" of any nationalization by a foreign sovereign,
especially in cases involving the nationalization without adequate compensation for
property owned by United States citizens or corporations. Foreign Assistance Act §
620(e) (2) (1961), amended by 22 U.S.C. § 2370(e) (2) (Supp. IV 1980). This
apparently, however, does not affect nationalized property not named by United States
citizens at the time of the nationalization, if the property was still in the jurisdiction of
the nationalizing state and the property subsequently came into the possession of the
United States citizen or corporation.
78. McClain, 545 F.2d 988.
79. Comments by Patrick MacRory reprintedin The InternationalProtection of
CulturalProperty, PROCEEDINGS OF THE AMERICAN SOCIETY OF INTERNATIONAL
LAW 200, 201 (April 21-23, 1977).
80. See supra notes 43-47 and accompanying text.
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ownership, of the antiquities in its jurisdiction. In his opinion in
McClain, Judge Wisdom wrote:
This [c]ourt, of course, recognizes the sovereign right of
Mexico to declare, by legislative fiat, that it is the owner of
its art, archaeological, or historic national treasures, or of
whatever is within its jurisdiction; possession is but a
frequent incident, not the sine qua non of ownership, in the
common law or the civil law. 81
As illustrated by the McClain court's recognition of the Mexican
Law of 1972, international law has been moving away from the notion
that cultural property is the freely alienable common heritage of
human kind. Therefore, it can be presumed that archaeological,
artistic and other cultural property found within the jurisdiction of a
sovereign state falls within the legal jurisdiction of that state, which
has the right to dispose of that property in any manner it deems
necessary and reasonable. The legal decree of a sovereign declaring
the archaeological, artistic and cultural property found within its
jurisdiction to be res imperii, i.e., property of the state, must be
accepted as the legitimate prerogative of a sovereign and cannot be
questioned in the courts of any other sovereign.
Practice: United States v. McClain
and United States v. Hollinshead
It is clear from the previous discussion that, if a person illegally
excavates an object from a protected national monument declared by
law to be the property of the nation and illegally sells it to a second
party, and the second party (or the first party for that matter) exports
that object without a required license to the United States where it is
sold or offered for sale to a third party, there are multiple violations of
the law of the "exporting" nation, and perhaps violations of the law of
the importing nation. The remaining issue is whether and in what
manner these laws would be enforced in the courts of the importing
nation. This was essentially the situation and issue in the case of
United States v. McClain.82
The facts of the case are complex and are only briefly summarized
here. The defendants were arrested in San Antonio and Los Angeles
on March 6, 1974, after a ten-month investigation. They were
charged with transporting, concealing and attempting to sell a
quantity of pre-Columbian artifacts, obtained in illegal excavations in
81. McClain, 545 F.2d at 992.
82. McClain, 545 F.2d 988.
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Mexico and exported to the United States without the license required
by Mexican law, in violation of the National Stolen Property Act
(N.S.P.A.) of the United States, which makes it a federal criminal
offense to receive and transport stolen property in interstate commerce.83 They were also charged with conspiracy to violate the
NSPA. Evidence presented by Federal Bureau of Investigation (FBI)
agents at the trial indicated that the defendants were aware that their
actions were illegal under Mexican law. They were convicted on all
counts.
On appeal, the defendants argued that the application of the
N.S.P.A. was an "unwarranted federal enforcement of foreign law"
because the item could be deemed "stolen" only under the provisions
of Mexican law, and that Mexico had never possessed the specific
items and therefore could not be deprived of ownership. They further
argued that, even if the N.S.P.A. was applicable, the trial judge erred
in his instruction to the jury that Mexico had declared itself absolute
owner of all pre-Columbian artifacts since 1897.84
The court rejected the defendants' first argument. It held that, in
enacting the N.S.P.A., Congress explicitly included the transport of
stolen goods across the borders of the United States and therefore
intended that a country like Mexico should be "in a similar position to
any state of the United States in which a theft occurs and the property
is [subsequently] moved across state boundaries." 5 The court
83. 18 U.S.C.A. § 2314-2315 (West Supp. 1981). 18 U.S.C.A. § 2314 states that:
Whoever transports in interstate or foreign commerce any goods, wares,
merchandise, securities or money, of the value of $5,000 or more,
knowing the same to have been stolen, converted or taken by fraud; or
Whoever, having devised or intending to devise any scheme or artifice to
defraud, or for obtaining money or property by means of false or
fraudulent pretenses, representations, or promises, transports or causes
to be transported, or induces any person to travel in, or to be transported
in interstate commerce in the execution or concealment of a scheme or
artifice to defraud that person of money or property having a value of
$5,000 or more;...
Shall be fined not more than $10,000 or imprisoned not more than ten
years, or both....
18 U.S.C.A. § 2315 states that:
Whoever receives, conceals, stores, barters, sells, or disposes of any
goods, wares, or merchandise, securities, or money of the value of $5,000
or more, or pledges or accepts as security for a loan any goods, wares, or
merchandise, or securities, of the value of $500 or more, moving as, or
which are a part of, or which constitute interstate or foreign commerce,
knowing the same to have been stolen, unlawfully converted, or taken;...
Shall be fined not more than $10,000 or imprisoned not more than ten
years, or both.
84. McClain, 545 F.2d at 994.

85. Id.
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distinguished between varying types of governmental control over
property within the borders of a state in acknowledging that "[s]eparating a piece of property from a country is analogous to depriving that
country of possession over the property, because it deprives the
country of jurisdiction over the property;" however, the enactment of
export restrictions by Mexico alone does not create "ownership" in
the state.8 6 "The state comes to own property in the general manner by
which private persons come to own property, or when it declares itself
the owner; the declaration is an attribute of sovereignty. '81 7 The act of
removing an object legally declared the property of the state from the
territory of that state contrary to its export restrictions, therefore,
constitutes theft because it wrongfully deprives the owner of the
"rights and benefits of ownership."" 8 Following this line of reasoning,
the court rules that a combination of a declaration of ownership and
"a restriction on exportation without consent of the owner (Mexico) is
sufficient to bring the N.S.P.A. into play."8 9 The court rejected the
defendants' argument that "the application of the N.S.P.A. to foreign
exportations makes the N.S.P.A. void for vagueness" because the
court's "reference to foreign law for the purposes of determining what
is or is not'stolen' 'would inject an unacceptable degree of uncertainty
into the administration' of the National Stolen Property Act." The
court stated that "the specific scienter requirement [of the N.S.P.A.]
eliminates the possibility that a defendant90 is convicted for an offense
he could not have understood to exist.
In a lengthy discussion of the history of Mexican antiquities
legislation, the court found that the Law of 1897 did not clearly
declare all pre-Columbian artifacts to be the property of the nation,
just immovable monuments and other objects of interest. Therefore,
the court determined that the trial judge erred in instructing the jury
that Mexico had declared national ownership in 1897, when it had
clearly not done so until 1972. Since the trial judge also failed to
instruct the jury to determine if the artifacts were "stolen" under the
Law of 1972, the convictions were reversed and the case remanded. 91
In the trial on remand, the defendants 92 were convicted again and
appealed on the grounds that: (a) Congress did not intend the
N.S.P.A. to be applied to "items deemed 'stolen' only by reason of a
86.
87.
88.
89.

Id. at 1002.
Id. at 1002-1003.
Id. at 995.
Id. at 1001.

90. Id. at 1001-1002, n. 30.
91. Id. at 1003.
92. The defendants included the same parties except for Joseph M. Rodriguez.
McClain, 593 F.2d 658.
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country's declaration of ownership;" 9 (b) the N.S.P.A. was superseded by the Act of 1972; 94 and (c) "that due process is violated by
imposing criminal penalities through reference to Mexican laws that
are vague and inaccessible except to a handful of experts who work for
the Mexican government." '
The court rejected the defendants' first -argument, citing with
approval the ruling and arguments of the first court of appeals panel,
"Deferring to this legitimate act of another sovereign, we agree with
the earlier panel that it is proper to punish through the National Stolen
Property Act encroachments upon legitimate and clear Mexican
ownership, even though the goods may
never have been physically
' 96
possessed by agents of that nation."
The court also rejected the defendants' second argument on the
grounds that Congress obviously did not intend the Act of 1972 to
exclude the possibility of the application of remedies such as criminal
sanctions, nor did the statute explicitly state that such other remedies
were excluded.
The court's discussion of the defendants' third argument focused on
the use of expert testimony at the second trial to determine when
Mexico declared itself owner of all of its archaeological resources. 9,
In the trial on remand, the trial judge gave the jury the "task of
deciding whether and when Mexico validly enacted national ownership of the artifacts involved." 98 The court ruled that the procedure,
although unusual, was acceptable, but added that the expert testimony was potentially misleading because it allowed the jury to take an
erroneously "broad view" of Mexican law. The expert witnesses for
the Government, Mexican jurists, testified that Mexico had vested
itself owner of all archaeological monuments in 1897. While agreeing
93. McClain,593 F.2d at 663.
94. Id.; see 19 U.S.C. § § 2091-2095.
95. VlcClain, 593 F.2d at 664.
96.-d. at 671. After the first McClain decision, the American Association of
Dealers in Ancient, Oriental and Primitive Art proposed an amendment to the
UNESCO Convention implementing legislation which would specifically modify 18
U.S.C. § § 2314-2315 so that it would not apply to items declaredownedby aforeign
sovereign but not physically possessed by that sovereign. Convention on Cultural
Property Implementation Act: Hearings on H.R. 5643 and S.2261 Before the
Subcomm. on InternationalTrade of the Senate Comm. on Finance, 95th Cong., 2d
Sess. (1978). Fortunately, this ill-conceived attempt to weaken the NSPA died in
committee with the implementing legislation. The amendment was so broadly written
that it threatened to deny a foreign sovereign access to United States courts in cases
where, for example, mineral rights are declared national property.
97.I d. at 667-71.
88. I'd. at 668.
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that that might have been the intent of the Mexican Government in
1897, the court found for the defendants, because
we believe the defendants may have suffered the prejudice
of being convicted pursuant to laws that were too vague to
be a predicate for criminal liability under our jurisprudential standards.... Though the National Stolen Property Act
is not void for vagueness because the general class of
offenses to which it is directed is plainly within its terms, it
cannot properly be applied to items deemed stolen only on
the basis of unclear pronouncements by a foreign legislature. 99

Therefore, in order for the N.S.P.A. to be applied to cases of artifact
theft, the court held that there must be a clear, explicit declaration of
ownership. The convictions for transport, concealment and attempted
sale were therefore reversed. However, because the requisite degree
of prejudice for reversal is lacking, and "the evidence of guilt and of
intent to violate both foreign and domestic law is near overwhelming,"' 100 the court affirmed the convictions on the conspiracy counts.'10
The defendants' petition to
the United States Supreme Court for writ
102
denied.
was
certiorari
of
It is interesting to note that no reference was made to the United
States-Mexico Treaty in any of the arguments. Presumably, the
Government could have argued that this treaty was evidence of a
policy of the United States to respect the Mexican ownership claims.
The only similar NSPA prosecution prior to McClain was United
States v. Hollinshead'0 3 where the court first applied the NSPA to
artifacts. Hollinshead, an art dealer in California, had contracted with
George Alamilla, a Belizean, to supply him with artifacts. 0 4 One item
99. Id. at 670-7 1.
100. Id. at 670.
101. In a discussion of alternative arguments, the Government could have argued
that the "infirmity of vagueness" does not
attach to the 1970 and possibly the 1934 statute insofar as they
established presumptions that unregistered movables belong to the
sovereign. Had these theories alone (either post-1972 exportation or
post-1934 appropriation, coupled with failure to register) been presented
to the jury, our appellate task would have been much simpler. There is no
doubt that the evidence is sufficient to have sustained convictions under
either theory, and there would have been little prejudice involved in
letting the jury decide the appropriate Mexican law to apply.
Id. at 671.
102. McClain, 444 U.S. 918.
103. United States v. Hollinshead, 495 F.2d 1154 (9th Cir. 1974).
104. Alamilla was not prosecuted in the Hollinshead case. However, Alamilla,
along with Lacelles Tillett, was later arrested, on May 7, 1973, by the Belize Police
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supplied, Machaquili Stela 2, was a registered and published national
monument from the site of Machaquild in Guatemala. It was
smuggled from Guatemala, through Belize, to Miami, Florida, where
Hollinshead and an accomplice, Fell, picked it up and transported it
to New York, Washington and other places to show to potential
buyers. Hollinshead was arrested with the stela in California after the
Guatemalan Government learned of his activities and filed suit to
have the stela returned. The United States Government charged
Hollinshead and Fell with violating the N.S.P.A. Both were convicted and appealed.
On appeal, Hollinshead and Fell did not question the application of
the NSPA to the case, but argued that "the court erroneously
instructed thejury that there is a presumption that every person knows
what the law forbids;" and, because it could not be presumed that the
defendants knew whatthe law atthe place of the theft actually was, the
defendants could not have known that it was stolen. 105
The court rejected both arguments. There was "overwhelming"
evidence that the defendants knew both that what they were doing was
against Guatemalan law and that the stela was stolen. In order to
prosecute under the N. S.P. A., the Government only had to prove that
the defendants knew that the article transported was stolen, but "it
was not required to prove that [the defendants] knew where it was
st6len," and "[it follows that it was not necessary for the government
to prove that [the defendants] knew the law of the place of the
theft. 10 6 The convictions were therefore affirmed.
The N.S.P.A. also affects artifacts illegally smuggled into the
United States and then sold to third parties. Since the transportation
of pre-Columbian artifacts clearly owned by a foreign sovereign is
illegal under the N.S.P.A., 10 7 the person or institution who purchases
Force and charged with the possession of antiquities (one Maya stela cut into eight
pieces) in violation of Section 5(1) of the Ancient Monuments and Antiquities
Ordinance Number 22 of 197 1. See supra notes 21-29 and accompanying text. Both
were convicted in Magistrates Court on June 18, 1973, and appealed to the Supreme
Court of Belize. The convictions were upheld on March 8, 1974, in a decision written
by Chief Justice A.R1F. Dickson. The Court held that "the moment an antiquity is
found, the law casts the burden on a defendant to show that possession was lawful."
Alamilla v. Massiah, Appeal No. 72, Supreme Court of Belize 4 (1974). It was found
that the defendants did not give satisfactory evidence of lawful possession, as
determined by registration within fifteen days of coming into control of the antiquity
under Section 6(2) of the Ordinance; whereas, the respondent presented strong
evidence of concealment of the antiquity by the defendant. Alamilla and Tillet each
were fined $1,000 Belizean currency (U.S. $500.00), the maximum fine allowed under
Section 5 (2) of the Ordinance.
105. United States v. Hollinshead, 495 F.2d at 1155.
106.id. at 1156.
107. McClain. 545 F.2d 988.
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the item cannot claim good title to the object where the seller does not
have legal title. In order to be a bona fide purchaser, there must be
good faith on the part of the purchaser and vendor, the object must be
purchased for valuable consideration, and there must be no reasonable notice of any prior or outstanding claim. 08s The requirement of
absence of a reasonable notice is particularly applicable to cases
involving the purchase of Mayan antiquities. Claims of ownership by
Mexico, Guatemala and Belize have enjoyed wide publicity in the
public press, archaeological journals and art journals. Archaeologists, art dealers and collectors or museum curators of any experience would probably be charged with notice of these claims.
The N.S.P.A. also covers the situation where the item illegally
transported is placed in storage and hidden, or sold to a third party and
then stored and hidden. The first situation is illegal under 18 U.S.C. §
2315, which makes it a criminal offense to conceal or to store an
object obtained in violation of 18 U.S.C. § 2314, which governs
transportation of goods stolen, converted or taken by fraud in
interstate or foreign commerce. The second situation is more complex. If it could be established that the purchaser received the object
knowing that it had been stolen or otherwise unlawfully obtained, then
the act of receiving, storing and/or concealing the object might violate
18 U.S.C. § 2315. This argument is supported by a ruling in United
States v. Tobin, in which the court stated:
A jury may conclude that an item once moving in interstate
commerce has "come to rest" and lost its interstate
character so that subsequent attempts to receive, conceal,
sell, or dispose of it will not violate 18 U.S.C. 2315 ....
[On the other hand,] [olther factors, however, may negate
108. Whayne v. Seamans, 95 Okl. 168,217 P. 859 (1923); Adams Oil & Gas Co. v.
Hudson, 55 Okl. 386, 155 P. 220 (1915). The court in Wafer v. Harvey County Bank
ruled that
[o]ne who buys with notice or knowledge of the fraud of his vendor in
obtaining the property is not a bona fide purchaser.... To constitute
good faith there must be an absence not alone ofparticipation in the fraud
or collusion with the vendee, but also of knowledge or even notice of the
fraud, or of facts and circumstances calculated to put an ordinarily
prudent business man on inquiry so that he would ascertain the truth.
46 Kan. 591, 610-11, 26 P. 1032 (1891). See also Salmon v. Norris, which held:
where a purchaser has knowledge of any fact sufficient to put him on
inquiry as to the existence of some right or title in conflict with that he is
about to purchase, he is presumed either to have made the inquiry and
ascertained the extent of such prior right, or to have been guilty of a
degree of negligence equally fatal to his claim to be considered a bona fide
purchaser.
82 App. Div. 362, 366, 81 N.Y.S 892, 895 (1903).
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this inference. For instance, if a stolen item is concealed so
that it may "cool off" or until its price rises, the concealment is an integral part of the movement in interstate
commerce rather than a break in it.... Any other rule
would mean that 18 U.S.C. 2315 would not apply to thefts
of famous and easily identified objects when a long (and
perhaps deliberate) delay between the theft and the sale to
a buyer has occurred. 109

In Tobin, two stolen pieces of sculpture were concealed for two years
before they were offered for sale. The court's ruling, however, seems
to imply that the concealment or storage could be of indefinite
duration if the specified conditions existed.
Additionally, an original owner's claim may be honored against
even innocent purchasers. In Menzel v. List, Menzel filed suit to
recover a painting in the possession of List which she had lost when
she had fled Brussels during the Nazi invasion in 1941.110 List had
purchased the painting from Pearls Galleries in New York in 1955
which, in turn, had purchased the painting from a distinguished
French gallery earlier in the same year. There was no record of the
whereabouts of the painting from 1941 to 1955. Citing the Hague
Convention of 1907, the court ruled that Menzel had not legally
abandoned the painting when she fled for her life in 1941 and that the
Nazi seizure of the painting was unlawful."' The court concluded
that, even though both List and Pearls might have been unaware of the
previous history of the painting and thus technically were bona fide
purchasers in good faith for value, the original thieves, i.e., the Nazis,
could not have conveyed a good title to subsequent purchasers and,
therefore, Menzell was the legal owner of the painting. The court
ordered the painting to be returned to Menzel and the Pearls Gallery
to refund the value of the painting to List.
While Menzel v. List does not involve the application of the
N.S.P.A., it does re-enforce the principle that "a thief conveys no title
as against the true owner."' 1 2 The common law, therefore, protects
the property rights of the original, legal owner of an object. If the
object is stolen from its lawful owner, the latter's rights are protected
even in the case of the subsequent sale of that object to an innocent
bona ide purchaser. In the case of Mayan antiquities stolen from the
country of origin, any purchase of that object after theft, even if the
109. United States v. Tobin, 576 F.2d 687, 692-93 (1978).
110. Menzel v. List, 49 Misc.2d 300, 267, N.Y.S.2d 804 (1966).
111. Id. at 805.
112. Id. at 819.
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purchaser is innocent of knowledge of wrongdoing and is technically a
bona fide purchaser, would probably be set aside by the court if the
original owner, in this case a foreign sovereign, initiated an action in
replevin.
Conclusion
As indicated in this discussion, in the absence of an explicit
international agreement governing the illicit exportation of Mayan art
and artifacts from the country of origin, the direction of international
law has been toward the application of domestic, civil and criminal,
remedies to cases of artifact smuggling. The N:S.P.A., which is a
domestic law covering the area of illicit exportation of art, was
broadly written to include the class of crimes which can be deemed
"theft" under the definition of foreign law but not under explicit
United States statutes. The recognition of these foreign statutes by
United States courts is a matter both of respect for the decrees of a
foreign sovereign and bilateral comity.
Despite a lack of formal international agreements, the McClain
and Hollinshead decisions make clear that the title of any preColumbian artifact exported from the Maya area into the United
States after the implementation of the N.S.P.A., i.e. June 25, 1948, is
subject to legal attack if the object in question falls within a class of
archaeological objects explicitly declared to be the property of the
state, and if the object was unregistered and exported contrary to
Mexican export regulations after 1972 (and possibly as early as
1934), exported contrary to Belizean law after December 31, 1971,
or exported from Guatemala contrary to export restrictions after
1947. Unfortunately, the destruction of Maya sites to supply the art
market in the United States has actually increased since the McClain
and Hollinsheaddecisions and the passage of the Act of 1972, in spite
of the fact that the trade is illegal under currently emerging principles
of both domestic and international law.
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