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Abstract 

 

This study produces insights, ideas, and findings about exclusionary mechanisms 

associated with Federal Indian law, International Human Rights law, and selected Tribal 

practices. The study examines the consequences of these exclusionary devices on living 

tribal communities as well as suggesting the potential for healing the effects of exclusion 

found in the United Nations Declaration on the Rights of Indigenous Peoples. It looks at 

the history of Federal Indian law, International Human Rights law, and tribal practices to 

compare exclusionary practices with the collective orientation of traditional tribal ways 

of knowing and being.  The author also describes a split between guilt and self-image in 

the national psyche that must be healed before dispossession and exclusion can balanced 

with practices more concerned with human welfare.      
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Foreword 

 

Justice studies indicate the incidence of violence has decreased significantly in the 

modern world, which must be seen as a positive thing.  Nevertheless, there are other 

kinds of violence, not accomplished by the sword but by words that accomplish the ends 

of an empowered majority over various minorities.  One term for this is colonialism, 

which, for the less empowered, is a negative thing.   

Many things we take for granted often lead to a situation where the “what goes 

without saying” has a disproportionate and unbalanced influence.  Legal systems, 

politics, advertising, and the media are examples of such things, where there is an 

unspoken acceptance of their influence, and, often an assumption that because they are 

ubiquitous they must be positive.  In fact, drilling beneath the surface of these things that 

are often embedded in the matrix of cultural language, reveals a binary structure 

composed of both positive and negative aspects. 

The signifiers of Federal Indian law, International human Rights Law, and Tribal 

Justice Systems can be illuminated to better understand how they work in interaction with 

Indian People’s traditional structures, political struggles, and hopes for the future. This 

treatise examines the effects of positive and negative aspects of certain signs and symbols 

and their use in the context of tribal people.  American Indians tend to use signs and 

symbols in circular and accretive storytelling that promotes unity, whereas western 

Europeans apply them to Indians in a linear and prescriptive way for purposes of 

separation and division. 
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Introduction 

 

 I grew up with tribal storytelling that worked on a number of levels to present 

information about the past and the present; describe good and bad; and different iate 

between real and imagined people and events.  A very practical use of storytelling was to 

describe the people with whom we lived and worked, including good and bad traits. A 

much more abstract form of storytelling was an attempt to influence the system of benefits 

and detriments that composed our economic ledger.  My family’s accounts were closely 

tied up with the business of ranching, which was equally tied to a structure known as the 

Bureau of Indian Affairs (BIA), and these two components involved an enormous amount 

of storytelling. 

 The BIA’s own storytelling in some cases was straightforward and left little doubt 

as to its meaning or intent.  In other cases it was complicated and demanded careful thought 

and attention so one did not end up getting tricked into doing or thinking something that 

eventually was revealed as foolish or harmful.  It was very frustrating trying to run a 

business and manage other aspects of life in circumstances that often seemed like constant 

duplicity, and I began early on trying to figure out ways to cope.  The aunt who raised me 

(also a tribal council woman) was a mentor during those early years, as was uncle Vine 

DeLoria, Jr., both of whom were fearless in the face of entities such as the BIA.  Deloria 

also strongly advised staying out of fights you can’t win, particularly those involving a 

mainstream courtroom, and I took his advice after experimenting with law for a time.   

 I did not simply quit, however, but redoubled my coping efforts by following 

DeLoria into academia, which, unfortunately, turned out to be mostly a store front for what 
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I came to believe was an ongoing colonial project directed at Indians.  On the other hand, 

academia was also a great place to read and write about tribal experiences that helped 

produce this dissertation, which is part of my effort to understand and articulate what is 

going on between tribal people and the mainstream.  I am especially interested in the 

cognitive dissonance between what is said and what is actually done. 

 As a result, an important part of the method of this dissertation is use of 

intentionally circular and accretive communication style.  Tribal storytelling is often 

circular and can be found in teaching strategies as well as the intellectual tradition of the 

Trickster.  Mainstream storytelling, on the other hand, tends to be linear and prescriptive.  

An example can be found in Chapter 1 of this dissertation, which recollects John Borrows 

illustrating some of the clash and conversation between First Nations people and the 

Canadian Supreme Court.  From a tribal storytelling point of view all things are connected 

and everyone should share in things like profits generating from fishing and gambling.  

From the point of view of the Canadian legal system, however, things should be separated 

and divided so that First Nations people are excluded from such profits. 
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 Chapter 2 discusses how brute force has been replaced in some instances by signs 

and symbols that, nonetheless, are also expressions of power.  Chapters 3 and 4 provide 

examples of how such power is applied directly to people as juridical subjects and 

indirectly through abstract entities such as government. A particularly troubling example 

is the self-administration of power by Indians practicing disenrollment of fellow tribal 

members.  Chapters 5 and 6 illustrate the resilience of tribal ways of knowing and being 

that sustain alongside the mainstream.  Chapter 7 discusses a purge of Indian academics 

from mainstream education and some of the ways that has been accomplished.  Chapter 8 

seeks to illustrate the tribal view of balance that might be restored by more extensive use 

of International Human Rights Law. 
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Chapter 1 

The Trickster and the Judge 

 

  

 In addition to understanding aspects of circular and accretive communication style 

common to tribal storytelling it is also important to comprehend how the mainstream uses 

linear and prescriptive expression in the context of spaces and places. Linear 

communication moves straight toward the main point, and "Getting to the point" is very 

important. Not getting to the point quickly is seen as a time waster, and there is low reliance 

on context.  

 Circular Communication is characterized by telling stories that develop context 

around a main point.  The main point is often unstated because it is intended that the listener 

will form their own point of view after being provided the relevant context.  Circular 

communicators also believe you cannot “tell” anybody anything; when they are ready to 

learn they will do so in their own way and at their own rate of speed.   

 Dealing with children is often used as an example; telling children what to do is 

often ineffective, but if a parent talks around something properly the child may wish to cut 

to the chase and then comply, thinking it’s their own idea.  Linear communicators may find 

circular conversations frustrating; however, letting a story unfold in its own way, with 

many opportunities for a listener to hear it in their own way, can often be much more 

effective than urging an outside point of view. 

 Leslie Marmon Silko's speech given at the 1981 Modern Language Association, 

entitled "Language and Literature from a Pueblo Indian Perspective," is an example of 
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circular and accretive storytelling wherein the reader/listener must trust that eventually 

meaning will be made. 

 Silko's speech itself does not have a linear structure, instead resembling and 

echoing her own metaphor of a spider's web -- where "with many little threads radiating 

from a center the structure will merge as it is made and you simply listen and trust, as 

Pueblo people do, that meaning will be made."2 

 Audience and listeners in Native American works have a kind of "shared 

experience" because they rely on each other's background knowledge of culture and world 

view to provide the necessary insight in order to obtain meaning. Listeners take 

responsibility. They listen and create meaning; they take part in creating their own stories 

with a multiplicity of voices and intrusions. In fact, Silko believes that a part of a story is 

already within the listener and it is the storyteller's role to "draw the story out of the 

listeners."  

 Circular and accretive style can also provide what Keith H. Basso calls a 

"metacommunicative message."  Basso explains this term through Nick Thompson's 

statement that the stories: " go to work on your mind and make you think about life . . . So 

someone stalks you and tells a story about what happened long ago . . . All of a sudden it 

hits you! It's like an arrow, they say . . . Sometimes it bounces off -- it's too soft and you 

don't think about anything.  But when it's strong it goes in deep and starts working on your 

mind right away".3 

 Utilizing a circular and accretive, more American Indian approach to this 

dissertation strives to move beyond a solely Western European legal perspective to include 

a communal aspect that hopefully reflects a much broader perspective. This broader 
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perspective includes not only Western European Theorists, but my own stories from the 

Fort Belknap Tribal Community of Montana. 

 Use of circular and accretive storytelling to criticize and comment upon a 

mainstream legal process is reflected in the procedure by which Canadian Aboriginal rights 

were recognized and affirmed in 1982. An initial problem with this particular undertaking 

was the fact no one really understood what Aboriginal rights were, and therefore what, if 

anything, was being affirmed.  Much deliberation over this problem culminated in the 

Supreme Court of Canada’s attempt to define Aboriginal rights in the cases of R. v. 

Vanderpeet, 4 R. v. Gladstone,5 R. v. N.T.C. Smokehouse,6 and R. v. Pamajewon.7 

 In Vanderpeet and Smokehouse, the Court held that certain groups did not have an 

Aboriginal right to sell and exchange fish, while in Gladstone the Court ruled that the group 

in question did possess such a right. This kind of contradiction has a familiar ring to it from 

United States Federal Indian Law. 

 For example, by the ruling in Merrion v. Jicarilla Apache Tribe,8 a tribe can tax a 

nonmember company where a tribe has allowed that company on the reservation.  Yet, 

without nonmember consent, the tribe does not have criminal jurisdiction by the rulings of 

Oliphant v. Suquamish Indian Tribe9 and Duro v. Reina,10 cannot regulate nonmembers 

who hunt or fish on nonmember fee lands unless their conduct threatens a core tribal 

interest by the ruling in Montana v. United States,11 might be able to zone some 

nonmember lands on the reservation by the ruling in Brendale v. Confederated Tribes & 

Bands of the Yakima Indian Nation,12 but cannot even regulate the hunting or fishing of 

transient nonmembers on a federal recreation area within the reservation by the ruling in 

South Dakota v. Bourland.13   
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 On the other hand, the tribe may require its consent for nonmembers to enter 

reservation lands by the ruling in Washington v. Confederated Tribes,14 and the tribes shall 

be viewed as having the power to exclude nonmembers and other sovereign powers unless 

they have explicitly waived them by the ruling in Merrion. 

 These kinds of contradictory rulings are significant because they seriously affect 

the futures of both American tribes and Aboriginal nations in contemporary Canadian 

society.  For example, the Gladstone ruling was significant in Canadian jurisprudence 

because for the first time the Court held it possible for Aboriginal peoples to possess 

commercial rights to harvest and sell fish within their territories.  This obviously has a 

direct impact on commercial competitiveness and survival of Aboriginal nations in 

contemporary Canadian society.  

 The use of circular and accretive ideas, principles, and even communications that 

are partial and incomplete is fairly common to both the mainstream and Canadian and 

United States tribal peoples.  The ultimate goal, however, is often very different; for 

example, Canadian First Nations teach these circular and accretive strategies through a 

character known as the Trickster as a means of more effective communication. The 

mainstream, on the other hand, often utilizes  circular rhetorical strategies to obfuscate and 

confuse. 

 Tribal use of the intellectual device of the Trickster often features that figure 

roaming from place to place exhibiting contradictory behaviors such as charm/cunning; 

honesty/deception; and kindness/meanness.  This encourages an awakening of 

understanding among those with whom Trickster interacts because they usually have to try 

to figure him/her out.  In addition, by being compelled to interpret and reconcile 
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contradictory behaviors, trickster’s audience must accept their own limitations.  The 

Trickster is able to facilitate these understandings because his/her actions take place in a 

perplexing realm that partially escapes the structures of society and the order of cultura l 

things.15 

 John Borrows teaches about ideas and principles that are partial and incomplete by 

placing Trickster at the center and edge of recent Aboriginal rights cases from the Supreme 

Court of Canada.16  This teaching points out where confusion, misinformation, and self-

contradiction appear in the Supreme Court’s story about Aboriginal rights, at the same time 

creating a new language between “western” and “Aboriginal” accounts of law.  The 

Trickster’s incongruous entry into legal discourse presents law from a perspective which 

is outside of the conventional structure of legal argument and exposes its hidden cultura l 

(dis)order.17 

 Borrows tells a story of water, fish, Trickster, and Canadian Chief Justice Antonio 

Lamer all involved in trying to make meaning of the term “Aboriginal.” An init ia l 

definition, termed the “integral to a distinctive culture” test, or, that which was central to 

the survival of a tribal community in the past, was soon dismissed as excluding that which 

is significant to these communities today.  An incorrect definition of Aboriginal rights, 

then, protects only those customs which have continuity with practices existing before the 

arrival of Europeans, and does not recognize practices which developed as a result of First 

Nations contact with European cultures.  This is incorrect for many reasons, including the 

fact it deprives Aboriginals of protection for practices that grew through intercultura l 

exchange. 

 The court then went on to develop ten factors it would consider in the application 
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of this “integral to a distinctive culture” test, factors advertised as providing guidance for 

future courts in defining Aboriginal rights. First, the Court must consider the perspective 

of Aboriginal peoples themselves on the meaning of the rights at stake; however, this 

consideration comes with the caveat that to facilitate an understanding among Canadian 

judges, Aboriginal laws will need reframing and reinterpretation. 

 The second factor the Court identified in determining integral Aboriginal practices 

concerns the nature of the claim being made. What this ultimately means is that general 

claims of a right to self-government must be narrowed to something specific, like the right 

to have high stakes gambling on the reservation in Pamajewon and the right to exchange 

fish for money or other goods in Vanderpeet and Smokehouse. 

 The third factor the court considered in the application of the integral to a distinct ive 

culture test concerned the centrality of the practice to the group claiming the right, as in 

whether, without this practice, tradition or custom, the culture in question would be 

fundamentally altered or other than it was.  One example is whether the right to fish for 

food was understood to have always constituted an integral part of a tribe’s distinct ive 

culture. 

 The fourth factor was whether an Aboriginal practice has continuity with the 

activities which existed prior to the arrival of the Europeans in North America.  It is highly 

unlikely any other group would tolerate being yoked to the past in this way, but for 

Aboriginal rights the Court found it foundational to any rights that might exist. 

 As if this were not enough, the Court established a dazzling array of additiona l 

factors appropriate to defining Aboriginal rights, the net effect of which was to force 

conformity of Aboriginal rights to “western” law in order to be affirmed by Canada’s 
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constitution.  These factors consistently ignored the Aboriginal perspective while being 

touted as ensuring sensitivity to Aboriginal viewpoints. This, of course, is an example of 

negative use of circular communication that is contrary to the Trickster tradition of Tribal 

Peoples. 

 Cultural survival depends as much on attracting legal protection for contemporary 

activities as it does on gaining recognition for traditional practices, “whether making 

moccasins or marketing computers.”18  Tribal people can use their intellectual traditions to 

help, which may also provide important insights on the fragmented nature of current legal 

discourse. The Trickster and circular and accretive thinking are two such alternative means 

of understanding the law.  By intermingling these approaches the Trickster and other 

traditions can speak as strongly to mainstream legal institutions as they can to traditiona l 

tribal relationships. Their power lies in how well they are able to sustain under changing 

circumstances. 

 To further explain what the Canadian court did and how, analysis of spatial and 

geographic assumptions in dominant narratives such as mainstream legal discourse can be 

utilized. Specifically, one may deconstruct a legal story by exposing the choices made by 

the narrator regarding the spaces and places in which the story unfolds. 

 The space and places known as “Indian country” developed in cases involving the 

tribes and either federal or state governments, or the tribes and their own members, but not 

the tribes and non-Indians.  The issues related to non-Indians in Indian country might well 

have been avoided had Congress not adopted the General Allotment Act of 1887, which 

divided Indian country up into allotments for tribal members, but which also opened up the 

land left over to non-Indian homesteaders.  Because of allotment, much of Indian country 
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today has a significant non-Indian population, but no truly effective means of managing 

the conflicts resulting from juxtaposing radically different value systems. 

 The organization and production of such a space as Indian Country, or, “the 

reservation,” is ultimately about social and political control and power; therefore, it is 

difficult to fully understand the phenomenon of power without understanding how power 

operates in spaces and places. For example, not only must a theory on what should be done 

about Indians ask how mainstream culture has relied on historical and cultural norms to 

construct Indian identity, but it must also ask how a particular society has used space to 

construct racial categories and perpetuate racial oppression. 

 The importance of incorporating a geographic consciousness into critical analysis 

of Indians can be further understood through two ways of critically examining the spaces 

and places of narratives about them: (1) first, a critical analysis examining where a story 

(narrative) takes place; or, where else it could have taken place; (2) Second, a critical 

analysis examining the movement of people within the spaces and places in which the story 

unfolds. This line of geographic inquiry assumes that where people are located has great 

significance and can reveal much about the way a phenomenon such as racism operates. 

Thus, in examining any narrative, it is helpful to ask where the people involved are located; 

where they came from; how long they have been there; and, how they got there. 

 To begin, social reality, our shared understanding of the world, is constructed by 

organizing and interpreting events according to narrative plots.  A narrative that merely 

describes a sequence of events tells the audience "what happened," like a journalis t ic 

account of an event. On the other hand, a narrative with a plot creates connections between 

events, and provides a larger purpose for events.  An example is “The Queen died,” as 
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contrasted to “The Queen died of grief over the loss of her only child.” 

 Narratives/Stories can be more real or more imagined; however, a story or narrative 

that is mostly imaginary usually possesses a coherent, tightly structured plot that identifies 

a singular cause as the real or true cause of a set of events. This kind of storytelling, that 

seeks to appear real, does so oftentimes by denying the non-linear, multi-causal nature of 

external reality. 

 "Real life" actually more often moves along the circular and accretive path reflected 

in tribal stories because life is usually messy, complex, and resistant to being neatly 

summarized in a coherent narrative.  Furthermore, the increasing interconnectedness of the 

postmodern world amplifies this by making it even more difficult to tell a linear and 

prescriptive story because the number and complexity of events constantly emerging 

continually disrupts the flow. Any story that ignores this acquires the oversimplif ied 

character of a fable.19   

 A real world example is found in the case of Richmond v. J.A. Croson Company,20  

where the Supreme Court decided a case dealing with the constitutionality of state and local 

government race-conscious affirmative action programs. In striking down a minor ity 

contractor business set-aside Justice O’Connor criticized the city council for relying on "an 

amorphous notion of societal discrimination" to justify the set-aside. She concluded that in 

enacting the set-aside, the Richmond City Council was probably acting out of pure racial 

politics, acting out of a desire to harm white interests in order to benefit black interests.21 

 In dissent, Justice Marshall criticized the majority for taking such a cynical view 

of the Richmond City Council, and contended that the Court should have respected the City 

Council's conclusion that racial discrimination existed in the Richmond construction 
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industry. He noted that, "[a]s much as any municipality in the United States, Richmond 

knows what racial discrimination is.... The members of the Richmond City Council have 

spent long years witnessing multifarious acts of discrimination, including, but not limited 

to, the deliberate diminution of black residents' voting rights, resistance to school 

desegregation, and publicly sanctioned housing discrimination.”22 

 In Croson, Justice O'Connor constructed a simple-minded narrative in which the 

black majority City Council acted out of racial politics and enacted an affirmative action 

program to benefit its black constituents based on an unsupported assumption that white 

contractors will not work with minority firms. Justice Marshall told a much more complex 

story of acts of racial discrimination; however, he failed to adequately connect the history 

of white resistance and flight from school desegregation to the exclusion of black 

contractors in the Richmond construction industry.23 

 This was not entirely Marshall’s fault, however, due to one of the favorite tactics 

of the privileged and empowered.  Central to this tactic is the fact that acts of racial 

discrimination are all connected; but, dominant mainstream legal process cuts up and 

compartmentalizes the racism at play, and divides it into distinct legal issues that are then 

no longer considered "legally" relevant to each other. As a result, according to the law, 

various forms of discrimination are legally distinct racial harms and legal categorizat ion 

removes them from their historical-spatial context. As legal harms, plaintiffs must prove 

each separate harm, based on separate "legal tests" to determine if they are actual 

constitutional injuries. This is also what the Canadian Supreme Court did in cutting up and 

compartmentalizing its criteria for defining “Aboriginal.” 

 Once these artificially separate harms are placed back in their proper historical and 
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spatial contexts it is clear they are manifestations of systematic racial discrimination.  The 

three separate harms mentioned by Justice Marshall in Croson were organized around the 

geography associated with “white flight” and worked together to create and reinforce the 

socioeconomic, cultural, and political power of the mainstream.  

 Using Indian Country and the circular and accretive storytelling style associated 

with Trickster is a way to critique dominant legal narratives and their self-referent ia l 

knowledge.24  Mainstream legal narratives make sense to audiences because they are 

logically consistent, not because they have any relation to what is actually occurring in the 

material world.  It is fairly certain we cannot totally escape from knowing the world through 

narratives. However, what we can do is to try to distinguish between narratives that lead to 

concrete, empirical knowledge about material reality, and narratives that lead to self-

referential, abstract knowledge that is divorced from material reality. 

 Nowhere is there more self-referential, abstract knowledge that is divorced from 

material reality than in the narratives within which tribal people are enmeshed.  John 

Borrows’ narrative, Frozen Rights in Canada, examines such knowledge by alternative ly 

interchanging Anishinabe and Canadian jurisprudential narratives and providing 

commentary on the exchange.25  Borrows’ comments reveal how Canadian courts have not 

yet come to terms with the fact that, like others, Aboriginal people are, at the same time, 

traditional, modern and post-modern.26 

 According to Borrows, native peoples can use their intellectual traditions to assist 

courts to embrace broader notions of Indian rights.  Tribal ideologies and approaches to 

law may yield important insights on the partiality of current legal discourse, and, that using 

the Trickster and circular and accretive narratives are ways to assert different 



From Dispossession to Disenrollment 

23 
 

understandings of  the law. By intermingling indigenous traditions and new elements, the 

Trickster and other traditions can speak as strongly to the continent’s dominant legal 

institutions as they can to long-standing tribal relationships, as a means of developing while 

remaining relevant under changing circumstances.27  Finally, in Borrows’ words, “The 

trickster is alive and well. His travels, insights and experiences still have much to teach us 

about this survival.”28 

 Although it is certainly possible to conduct more complete discussion of how power 

and language often work in tandem, it is also feasible to generally situate the role of 

Western law and legal discourse in mainstream treatment of tribal people.  Furthermore, 

the exercise of power through language as an efficient colonizing force can be better 

understood by examining its use in accounts of places that also effectuate exclusion. 
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Chapter 2 

Exclusion and the Semiotics of Race 

 

Understanding exclusionary structures implies awareness of the means by which 

some people are permitted to participate in the creation and application of elements of 

culture while others are excluded from such activities.  This is not only a question of 

acknowledging equal representation, but also of familiarity with the structural 

mechanisms and power relations that make up the foundations of various rhetorical 

forms.  One result of the current lack of awareness is that affirmative action programs, 

better school curricula, expansion of the literary canon, and more equal representation 

before the law oftentimes are less meaningful than they should be to those with whom 

they are supposedly most involved. 

Law is often the final arbiter of these various interactions, and an example 

wherein better understanding might be very helpful on a number of levels is the 

relationship between American Indians and Federal Indian Law.  If this relationship can 

be seen as an allegorical representative of the postmodern condition of all peoples, it may 

prove to be a useful model by which different cultures can coexist.  Support for such a 

claim can be found in the recently established tribal justice systems wherein Indian 

peoples are making social and ecological decisions that blend traditional tribal policy and 

dispute resolution with those of the mainstream American legal system.  In this expanded 

role the courts function to accommodate and foster diversity rather than simply enforcing 

the status quo. 
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Investigation of legal and other rhetorical forms can be facilitated by adding 

deconstruction and reflexive sociology, using the exclusionary structures by which some 

voices are heard and others are not as their point of inquiry.  Investigation of such 

structures reveals a phenomenon whereby literature becomes a tool with which to analyze 

ideologies of law; for example: “Literature’s distance from the direct mode of governance 

accounts for its capacity to contest a period’s dominant legal ideology.”29  In part due to 

the success of the Native American Literary Renaissance, the nexus between law and 

literature has much potential to help affirm sovereign relations between American Indians 

and those with whom they continue to have troubled associations by fostering diversity 

rather than reinforcing stereotypes.  

A threshold problem is the insular nature of both law and literature, both of which 

often seek to privilege cultural superiority rather than accommodate diversity.  At the 

same time, the law seeks to represent citizens, with liberty and justice for all, through a 

system of formal equality.  In the case of literature, the most powerful rhetorical 

strategies depend upon impartiality for their strength, while simultaneously being 

governed by highly subjective doctrines such as copyright and censorship. 

Exclusionary structures and their potential to influence various relationships 

between representation and justice focus not only on the categories and institutions of law 

and literature, but also on performative structures and power relations.  This double 

emphasis produces readings of social, literary, and political issues that extend beyond the 

usual discussions of formal equality and critiques of ideology. 

Derrida isolates the violent aspect of power relations that often accompanies 

successful revolution.  Such violence, while not legal, is facilitated by a suspension of 
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existing law.30  This suspension of law in the process of revolution is reflected in Kafka’s 

short story “Before the Law,” which considers the question of whether such suspension is 

unusual or somehow integral to the law.31  In fact, it appears that suspension of law is a 

disturbingly common practice, given that aboriginal rights have been frequently deferred 

in the United States, Canada, Australia, China, India, and Latin America. 

In the United States, suspension of law is found in the relationship between 

American Indians and the United States government: “The recurring theme during the 

modern era--presented in numerous variations--is whether and to what extent old 

promises should be honored today . . . Numerous later federal laws suggest, although they 

do not so state, that the old promises have been eliminated or modified.32  The rationale 

for this has always been that the passage of time somehow justifies breaching legal 

agreements entered into with American Indians.  Understanding how such 

rationalizations are achieved is central to understanding the power inherent in certain 

rhetorical forms. 

The Western legal system has been implicated in inappropriate use of rhetorical 

strategies, and of falsely advertising itself as upholding liberty and justice for all: “the 

basis for a modern critical philosophy, indeed for a critique of juridical ideology, a 

desedimentation of the superstructures of law that both hide and reflect the economic and 

political interests of the dominant forces of society.”33   Montaigne further asserts that 

acts of speech constitute the mystical foundation of authority, which serves as a precursor 

to Derrida’s later conclusion linking the speech act known as the Public Address to the 

taking of material resources from oppressed social groups.  Public Address is common to 

the category of literature per se, with its historical specificity, its conventions, and its 
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legal codes (property rights, publisher’s interests); as well as to the aspect of literature 

that exceeds its institutional context by principles such as singularity.34 

Exceeding (or escaping) institutional boundaries carries with it a “revealing 

power” with respect to language; for example, although literature shares certain 

similarities with the law, at a certain point it can escape those boundaries and interrogate 

law by fictionalizing it, as in the case of Kafka’s short story.  This is also true of 

Blackfeet-Gros Ventre writer James Welch’s book, The Indian Lawyer, where the 

discussion uses law only as a frame for larger discussion of identity, culture, and values.  

The structural interdependence between the literary aspect of the book and its apparent 

singularity, and the apparent generality, or universality, of law also serves to illustrate the 

clash and conversation among Indians and non-Indians. 

Justice is the singular application of universal rules of law,35 authorized by the 

language of the majority, and often seeking to rationalize the application of justice as a 

moral effort to resolve the greatest needs of those to which it is applied.  Such moral 

reasoning is often expressed by public address, an idiomatically singular rhetorical 

apparatus nonetheless dependent upon the universality of some rule of law for its 

authority.  Despite the fact justice is the singular application of universal rules of law, it is 

also ultimately infinite and incalculable.  Law, on the other hand, is finite and calculable, 

at least in the minds of its creators, which provides a glimpse of the subjectivity of certain 

rhetorical strategies. 

Derrida’s observations attempt to describe these complex, deliberately obscure 

rhetorical devices utilized to create rules, make accusations, conduct trials, and render 

judgments in ways that meet with the necessary degree of acceptance among those to 



From Dispossession to Disenrollment 

30 
 

which they are applied.  In fact, the application of law depends for its very existence upon 

a subject to which it can be applied without resistance, retaliation, or revolt.  In Derrida’s 

view, such “juridical subjects” are invariably produced through exclusionary practices 

embedded within a complex power structure. 

Exclusionary practices work against certain voices in literature, politics, and law, 

creating entire categories of people restrained by the very structures of power upon which 

they are dependent for justice and representation.  Understanding such power relations, a 

pre-requisite to creating effective criticism, thus requires the means of judgment as well 

as the act of judgment. 

The role played by criticism in understanding power relations begins with 

establishing change as a primary goal.  The first step in the process is accepting a degree 

of dependence upon that which is targeted for change; for example, criticism of violence 

requires acceptance of the necessity of violence in the first place, and of the fact that 

consequences arise from the resulting complicity between violence and non-violence.  

This example is effective because dramatic, revolutionary discourses often justify the use 

of violence as a necessary evil to accomplish the founding of a new law; but, a revolution 

cannot be legitimized on the basis of the old law it seeks to dismantle, and neither can 

new law be put into place until the revolution is accomplished.   So, while criticism 

produces something new, it does so from within the structure with which it takes issue; 

and, the critic is to some degree tied to the system that is criticized.  

Revolutionary discourse can also illustrate how the rhetorical device of the public 

address, in the form of a declaration, can become very important in the process of change.  

In this sense, the Declaration of Independence has as its ultimate meaning the act of 
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declaring rather than reference to some abstract set of principles.36  Furthermore, such a 

declaration, and some opposing structure to which it is directed, constitute the elements 

of an appeal for authority, which is often the opening move in attempting to effect 

change.  

The complicity of any form of criticism with that which is targeted for change, 

then, is also a significant co-opting force.  For example, Walter Benjamin describes 

change from within in terms of “the general political strike,” and change that overturns 

the entire political structure and replaces it with something new as “the general 

proletarian strike.”37  On balance, there appears to be a historical tendency to grant 

violence a mythological dimension that favors the general proletarian strike, a form of 

change that too often utilizes strategies which it seeks to overturn, such as lack of 

representation and use of force.  This resistance to a mythological violence of right is 

opposed by a more singular conception of change as a process of negotiation rather than 

an application of power, an observation especially important to post-apocalypse peoples 

such as American Indians and European and American Jews.  

Derrida and Benjamin have conducted a conversation wherein this problem of 

violence is discussed in the context of  “the final solution” associated with the Jewish 

Holocaust, which brings it into sharp focus: “One must try to think it [the final solution] 

beginning with its other, that is to say, starting from what it tried to exclude and destroy . 

. . .”38  This exploration of binaries leads to an articulation of the futility of the rhetoric of 

the Nuremburg Trials as an effective response to the Jewish Holocaust, especially in 

terms of those who were killed.  It is then possible to conclude that an understanding of 

the means by which the Third Reich was able to declare a need to exterminate Jews; the 
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ways by which it was able to suspend German law in the process; and the methodology 

used to go about administering new law to the juridical subject created might have been 

of more help to those victims.  

Such understanding can be facilitated by accepting the American Indian 

conception that words make things, and that changing words also changes things.  Such 

change can further be described as symbolic struggle carried on within institutional 

spaces that allow certain speakers to decide what counts as law or literature, as well as to 

exclude the voices of other speakers.  Finally, instances in which speech acts are effective 

or ineffective at accomplishing change can illustrate how, in many cases, “natural” laws 

are in fact social constructs.39 

Social constructs can also be described as rules and strategies, a distinction 

between which can describe the social world in terms of the field (e.g. literary or legal) 

and the habitus (the rules of the game).  Game and rules can be shifted around as in a 

shell game, and the rules are not recognized as such, a strategy of miscognition common 

in the legal game: “As the quintessential form of a legitimized discourse, the law can 

exercise its specific power only to the extent that it attains recognition, that is, to the 

extent that the element of arbitrariness at the heart of its functioning (which may vary 

from case to case) remains unrecognized.”40 

The ultimate effects of these language “games” include keeping people in their 

places by language and naming, and the fact that language and naming also identify the 

process of social change.  It is significant that legal, literary, and political rhetoric used in 

these ways are also significantly place-dependent; because, in order to implement the 

notion that reality can be changed by changing its representation, the process needs a 
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place to begin.  Legislative halls and courtrooms are such places where exclusionary 

strategies can gain initial credibility, then be extended beyond such “institutionalized 

space” to juridical or legislative subjects.  Traditional tribal senses of place are strikingly 

similar, and, in many ways, extend the concept further. 

Bordieu is also interested in what makes the perception of injustice possible, 

asserting  that the representation of universality associated with law, with its implied 

neutrality, is one means by which exclusions are successfully enforced.  The perception 

of injustice also requires a representation, or naming, to identify it, and a speaker with 

enough credibility to introduce such a name.  This kind of credibility depends largely on 

social position, with professionals being designated as having the most entitlement, or 

right to perceive and name injustice.41 Similarly again, tribal elders have traditionally 

exercised such authority and are re-asserting themselves in many modern tribal systems. 

Although perception and naming of injustice tends to be a closed game, it is 

possible for new ideas to emerge from new, previously unsanctioned sources.  This is 

important to disenfranchised people, and a significant source of symbolic struggles often 

ultimately addressed within the field of law.  The law adjudicates these outside points of 

view by using the authority of the state to issue judgments that are “performative 

utterances,” “magical acts” which succeed because certain authorized agents are invested 

with the authority to bring them into social being as “universally recognized.”42  This 

symbolic power is a magical power, which enables one to obtain the equivalent of what is 

also commonly obtained through force (whether physical or economic): 

Law is the quintessential form of the symbolic power of naming that 

creates the things named, and creates social groups in particular.  It 
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confers upon the reality which arises from its classificatory operations the 

maximum permanence that any social entity has the power to confer upon 

another, the permanence that we attribute to objects.  The law is the 

quintessential form of ‘active’ discourse, able by its own operation to 

produce its effects.  It would not be excessive to say that it creates the 

social world, but only if we remember that it is this world which first 

creates the law.43 

By this statement it might be thought the force of law surpasses the force of literature, 

which reminds of both Derrida’s and Bordieu’s realizations of the necessity to understand 

the underlying dynamics that cause things to happen, as well as the recognition and 

classification of the actual events themselves.  It is thought, however, that the law could 

not effect its changes without a more literary meta-narrative preparing the overall context 

to which law’s finer point may be applied; for example, symbolic struggles more often 

begin with ideologic declarations, which are then co-opted, or adjudicated, as a matter of 

law.  The integration of tribal storytelling into Western courts of law is another 

interesting manifestation of this phenomenon. 

Such “magical acts,” performed by authorized agents, however, are also 

responsible for bringing into social being the near-total dispossession of American Indian 

peoples.  In these situations, authorized agents of the federal government, utilizing 

strategies of suspension of law, public address, institutional space, and juridical subject, 

have created a classically oppressive situation: 

Federal Indian law presents uniquely formidable obstacles to the 

development of consistent and unitary legal doctrine.  There are a number 
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of scattering forces that push Indian law away from any center.  Taken 

together, these splintering influences have the potential of creating a body 

of law almost without precedent, of reducing each dispute to the particular 

complex of circumstances at issue–the tribe, its treaty or enabling statute, 

the races of the parties, the tract-book location of the land where the case 

arose, the narrow tribal or state power involved, and other factors.  

Further, the task of rendering coherent judicial decisions in Indian law is 

profoundly complicated by the passage of time.  In most cases a crucial 

issue–seldom mentioned in the opinions but implicitly a weighty presence 

to the parties and judges–is how an old treaty, statute, or court decision 

should be applied in times bearing little resemblance to the era in which 

the words of law were originally written.44 

These “scattering forces” are also exclusionary rhetorical devices that have been used 

singly and in combination to halt American Indians’ attempts to regain sovereignty while, 

at the same time, writers of various kinds, courts, and legislative bodies find remarkable 

means of simplifying them when it serves their purposes to do so. 

To become aware of such unspoken rules associated with mainstream law and 

literature is a helpful first step to understanding Federal Indian law and its potential to 

positively influence inter-cultural relations.  If specific points of inquiry can then be 

interrogated, it can be understood why the mainstream considers the issues involved in 

Federal Indian Law to be relatively unimportant, and why, in the post-modern context of 

environmental and social disasters looming everywhere, that is probably a mistake.   
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The current foundational exclusionary strategy applied to American Indians is 

rhetorically constructed as a problem of Federal Indian Law, described as: “discernible 

legal threshold problems of largely nonexistent constitutional text and case law.”  The 

rationalization continues by asserting that the Constitution mentions Indians only three 

times: once to grant Congress the authority to regulate commerce “with the Indian 

tribes,”45 and twice to exclude “Indians not taxed” from the apportionment formula 

created by the House of Representatives.46 The case law is a textbook example of a 

socially entitled group using language and naming to make up rules to suit their purposes, 

legitimating those rules as law in institutionalized spaces of their own creation, then 

extending resulting representations to the juridical subject also created, in this case 

American Indians. 

Another strategy is strong suppression of the facts that the wrongs perpetrated by 

colonization were group wrongs rather than individual injuries, and that Indians not only 

had sovereignty, land, and other group rights before contact with Europeans, they 

continue to possess those rights today.  As a result, this situation is unlike anything else in 

domestic American public law, rendering analogies to other areas of law of no help to 

understanding Federal Indian Law.  For example, mainstream public law has as one of its 

primary mandates protection of politically powerless members of minority groups from 

being treated differently from similarly situated persons who are in the majority.47  This 

individualistic and integrationist approach stems from concepts of equal protection 

associated with a landmark case, Brown v. Board of Education.48 

In contrast, Federal Indian Law seeks to protect Indians as groups, not as 

individuals, from forced assimilation and destruction of their separate status.  This 
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collective and separatist approach derives from notions of International Law related to 

sovereignty, which were incorporated into American domestic law by the Marshall Court 

in the early 19th century.  This paradox of the familiar equal-protection narrative and the 

unfamiliar Indian law narrative is representative of the differences that constitute 

diversity, but that are also consistently construed as justifications for ignoring human 

rights.  The “sameness” required by the one and the “difference” protected by the other 

have generated serious conflict.49 

This conflict demonstrates the necessity of becoming familiar with the means by 

which judgments are made as well as acknowledging judgments themselves.  The means 

of judgment are illuminated by investigating the foundations of Federal Indian Law, 

which establishes as fact that it is the law governing the colonization and displacement of 

the indigenous peoples of this continent by Europeans.  This observation, combined with 

the Christianization of “heathens” and the confiscation of natural resources so that they 

might be used more efficiently, the rationalizations for dispossession and mass-murder of 

97% of the 75 to 100 million indigenous people of the Western Hemisphere, should be in 

all cases perceived as outrageous.  The frustration generated by the truth, however, and 

its tension with the dominant American narrative of faith in a Constitution that protects 

against governmental abuse as well as faith in the rule of law, combined with the 

difficulty of transforming these stories of the American meta-narrative into lessons of 

contemporary significance, all contribute to the containment of Federal Indian Law on 

the margins of mainstream law, literature, and social science.  

Such containment is accomplished by such things as locating the institutionalized 

space where the laws are created in Washington, D.C., far away from the Indian people 
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whom that law affects.  In addition, Indian people are members of tribes, in addition to 

being citizens of the states in which they reside, and of the United States.  Indians 

usually, however, consider tribal membership the most significant of the three, adhering 

to traditional beliefs inconsistent with western values in ways that essentially make them 

foreigners in their own country.  The consequences of this are perhaps best illustrated by 

pointing out that the field of public law most similar to Federal Indian Law is 

Immigration Law, despite the fact that Indians absolutely insist that the primary 

difference between themselves and everyone else is that they are the only group who are 

not immigrants from somewhere else. 

Frank Pommersheim, law professor and tribal appellate judge, has observed that 

this foreign-ness is significant to the fact that most Federal Indian Law scholarship 

focuses almost exclusively on “the pervasive role of Congress and the Supreme Court . . . 

[failing to] acknowledge the counterweight of tribal sovereignty and authority . . . the 

indigenous vision that develops in its localized institutional settings.”50  Pommersheim 

advances an insider view from the grassroots, reservation level, from the vantage point of 

having lived on the Rosebud Sioux Reservation in South Dakota for over ten years and 

serving as an appellate judge for the Rosebud Sioux and Cheyenne River Sioux tribes.  

This angle of vision, as opposed to the traditional top-down view that permeates most 

legal discourse related to Indians, seeks bi-directional legitimacy requiring that tribal 

government, including tribal courts, be relevant to the those whom they serve.  It is also 

necessary that these institutions be considered legitimate by mainstream standards such 

as federal judicial review.  Obviously, such bi-directional legitimacy is crucial to any 

tribal-federal dialogue with potential to address the need for decolonization of Federal 
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Indian Law and the simultaneous construction of an indigenous version of tribal 

sovereignty and self rule.51  What is not so obvious is how suspension of law, 

institutional space, and dependence on that targeted for change absolutely works against 

bi-directional legitimacy both internally and externally.  

A fundamental problem generates from constitutions adopted by tribes following 

the Indian Reorganization Act (IRA) of 1934.  IRA constitutions are unicameral, vesting 

nearly all power in the tribal council without providing any system of checks and 

balances.  In fact, tribal councils often serve both legislative and executive functions, 

existing judicial branches tend to be beholden to the councils, and, oftentimes, even the 

tribal police answer to the council, a situation leading to corruption and mismanagement. 

It has long been suspected that IRA constitutions lack a separation of powers 

because it is much easier to control one branch of tribal government than many.  This 

observation, plus the many built-in federal approval requirements, seem designed to 

maintain the jobs of Bureau of Indian Affairs (BIA) bureaucrats as well as to maintain 

colonial control.  The BIA, however, has recently begun to facilitate constitutional 

overhauls, prompted by a 1988 amendment to the IRA imposing strict time lines for 

ratifying new constitutions. 

Although BIA improvements are helpful, the process of drafting and ratifying 

new constitutions is a complex and controversial process among Indian people 

themselves, often leading to deep divisions among reservation populations.  An example 

is my place of origin, the Fort Belknap Indian community of Montana, where talk of 

constitutional revision has been ongoing for years.  In 1993, as a result of a two-year 

constitutional reform effort, Fort Belknap voters approved major changes, including the 
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philosophy of tribal voting and the size of the tribal council.  Although Fort Belknap 

residents clearly saw a need for change, it soon became apparent they were also afraid of 

change, in large part because of the uncertainty of predicting whom change would benefit 

and whom it would harm.  Other factors included a lack of understanding of the tribal 

constitution and a subsequently adopted corporate charter, and, most importantly, 

frustration over lack of ways to preserve traditional values through constitutional reform.  

To make a long story short, Fort Belknap’s latest constitutional reform effort (previous 

attempts were made in 1973 and 1988) failed, because it was simply too complex.   

In contrast is the Fort Peck Indian community, located approximately 200 miles to 

the east of Fort Belknap, along the Hi-Line of Montana demarcated by U.S. Highway 2.  

Fort Peck is known in reservation politics for the legendary leadership of Norman 

Hollow, who served forty-six consecutive years on the council and for a remarkable run 

of economic and political success generating from Hollow’s tenure during the years 1973 

to 1985, and lasting until the closure of A & S (Assiniboine and Sioux) Tribal Industries 

in 1994.  Although national defense spending cutbacks caused the closure of A & S 

Industries, which manufactured military supplies for the Department of Defense, what 

might appear to be a major loss actually turned out to be infused with a major element of 

negative capability.   

First, the Fort Peck community was blessed with the opportunity to see through 

transparent capitalism, and when the illusory nature of mainstream business became 

apparent, the tribes concluded that their future was closely tied to striving together as a 

community rather than as individuals or as beneficiaries of BIA-imposed blood quantum.  

A second conclusion was that change would not be accomplished by constitutional 
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reform, but by emphasizing tribal values over materialism.  Although Fort Peck has 

experienced both failures and successes as a result of its recent experiences, it has 

managed to contextualize both as the foundation for a realistic, contemporary form of 

sovereignty.   Such sovereignty is a tangible example of the kind of self-selected 

representational government tribal peoples should strive for in the 21st century. 

A primary challenge to such self - determination is federal law imposing 

disproportionate influence on tribal diversity to bend to fit a national federal framework.  

Although that sounds innocuous, it becomes repugnant upon realization that the means, 

the actual exclusionary mechanism underlying the “national framework,” consists of 

certain types of rhetorical strategies.  Those strategies, remarkably, continue to be the 

recalcitrant American stereotypes that serve to contain the messy truth of the aftermath of 

abuses of American Indian people and the environment of the Western Hemisphere: 1) 

Indians as noble savages, the “poor Indian,” the stoic warrior, the libidinous princess, the 

cigar-store totem, the tearful ecologist; and, 2) the places where they live as poorly 

managed islands of poverty, drunkenness, laziness and despair. 

Resisting stereotypes can begin with understanding, in human terms, what it was 

that was “colonized and displaced,” or, what it was that was crushed and butchered.  In so 

doing, it is not enough to merely acknowledge that much was lost, because the effort 

required to describe the overwhelming magnitude of what happened to American Indian 

people tends to obliterate any sense of its truly horrific human element.  What might be 

more helpful is to fix in mind an image of a real person, “in order to avoid becoming 

emotionally anesthetized by the sheer force of such overwhelming evil and 
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destruction.”52  A U.S. cavalryman involved in the Sand Creek Massacre of 1864 has 

provided such an image: 

There was one little child, probably three years old, just big enough to 

walk through the sand.  The Indians had gone ahead, and this little child 

was behind following after them.  The little fellow was perfectly naked, 

travelling on the sand.  I saw one man get off his horse, at a distance of 

about seventy-five yards, and draw up his rifle and fire–he missed the 

child.  Another man came up and said, “Let me try the son of a bitch; I can 

hit him.”  He got down off his horse, kneeled down and fired at the little 

child, but he missed him.  A third man came up and made a similar 

remark, and fired, and the little fellow dropped.53 

Pommersheim has initiated  development of a similar context for the places where Indian 

people live; for reservations as places imbued with cultural, spiritual, and physical values 

worthy of respect, places that demand the kind of understanding without which there is 

little chance of achieving multi-cultural balance: “unless we understand this context, 

there is little chance that we can forge a commitment to eradicate the stigma of invidious 

difference while at the same time preserving an enduring pride of difference.  Without the 

human and cultural specifics, the field of Indian law is hopelessly abstract and 

disconnected from the reality and aspiration of contemporary tribal life.54 

In opposition to this is the fact that Federal Indian Law is the law of colonial 

power, generating from the institutionalized space of the centralized legislature of the 

colonial government.  It is law made by those who are socially entitled and imposed upon 

the juridical subject of American Indians.  Vine Deloria has summed up this situation by 
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saying, “what is missing in federal Indian law are the Indians.”55  Law this far removed 

from those it most directly affects is without appreciation of the social settings, values, 

and aspirations of those people whom it has methodically excluded.  As a result, the legal 

assumption that, “Law is a doing of something, a purposive activity, a continuous striving 

to solve the basic problems of social living,”56 is directly contradicted. 

Re-valuing Indian reservations and those who live upon them is a place to begin 

straightforward discussion of what precisely is to be done to correct misuse of language 

and the legal system in the context of Indian peoples.  The discussion begins with a 

reminder that Indian people are citizens of the United States as well as Indian tribes 

existing as bona fide sovereign nations under domestic American law.  As such, they are 

entitled to equal rights and respect in the process by which government carries out its 

responsibility of facilitating the conditions necessary for community life to perform its 

role in the complete development of a people.  However, as part of the colonizing process 

Indian communities have too often been portrayed negatively, instead of as physical, 

human, legal, and spiritual places embodying the hopes and dreams of sovereign peoples 

distinguished by their ability to resist dispossession and genocide: “despite grinding 

poverty and widespread despair, there is nevertheless a flame of hope and a broadening 

range of choices in almost all aspects of reservation life; [also], whatever the conditions, 

tribal members have been committed to remaining indelibly Indian, proudly defining 

themselves as a people apart and resisting full incorporation into the dominant society 

around them.”57   

It is also necessary to undertake responsible criticism while resisting 

romanticization of Indians, which has been a problem in Indian law.  For example, cases 
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have resulted in such things as a tribe being granted permission to zone land owned by 

non-Indians only in the area of their reservation traditionally closed to the public, where 

few non-Indian lands are located, and where the area approximates a region retaining 

uniquely Indian character.58  Avoiding a simple condemnation of majority culture is also 

helped by placing reservations in a larger context: “despite the pervasive conflict between 

tribes and the state and federal governments, and between Indians and non-Indians, other 

more unitive factors point to similarities in situation that are often not perceived and 

occasionally even ignored.”59   

For example, although Indians are often criticized as being too dependent on the 

federal government, it has been asserted by both Pommersheim and by Wallace Stegner 

that whites, especially farmers and ranchers, are similarly dependent on the federal 

government, surviving by farm subsidies and the like.  Because Indians and non-Indians 

share a complicated relationship with the federal government, this common ground could 

be used to develop an overlapping sense of physical place as well.  The importance of the 

land and of sovereignty, or self-determination, to Indian culture illustrates the connection 

between sovereignty and individual and group rights in the context of Indian people.  In 

this context, sovereignty is more than simply the rights or authority of a government, 

“Land is basic to Indian people; they are part of it and it is part of them; it is their 

Mother.”60   

The challenge to critics of law and literature is to address ideology, the categories 

and institutions of law and literature, and the question of categorization itself, something 

made more clear by the examination of ideology in the context of exclusionary practices 

illuminated by the law and literature nexus.  By considering how certain exclusions work, 
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how they are related to that which is represented, and the possibility of social change, this 

becomes a question not only of equal representation, but of becoming sensitive to the 

structural mechanisms and power relations that influence these representations.  A closely 

associated concern is the need to address issues of substantive and not merely formal 

equality in communication acts; for example, Indian people need to see their histories, 

hopes, and dreams reflected in the process of law and literature, rather than be subjected 

to courts and texts that simply reproduce the hegemonic power of the dominant culture. 

Affirmative action programs, more representative curricula, modifications to the 

traditional literary canon, and laws that are sensitive to equal representation provide the 

means to redress certain exclusions.  Recent efforts to suppress affirmative action, 

however, demonstrate the need to engage exclusionary matrixes in a manner that creates 

more understanding and empathy rather than simple redistribution of voices.   

Re-descriptions of Indian people, their values, and the places where they live that 

portray these things as valuable and worthy of respect can then facilitate positive change, 

as well as providing the means by which diverse peoples may achieve multi-cultural 

balance.  Instances involving real people include ranchers Carrie and Mary Dann of 

Nevada and former tribal chairperson Cherie Lash Rhodes of California.  These women 

have been subjected to the courts and texts of the dominant culture in shocking 

illustrations of dispossession and disenrollment. 
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Chapter 3 

Indigenous Human Rights and Colonial Exclusion 

 

Courts and texts that simply reproduce the hegemonic power of the dominant 

culture often clash with the human rights model of indigenous interaction with Western 

European systems.  Stark examples can be viewed through the lens of the stories of 

Shoshone sisters Mary and Carrie Dann and Cedarville Rancheria member Cherie Lash 

Rhoades.  The Danns struggled to defend the use and possession of their ancestral lands 

for nearly thirty years, and, "By employing a litigation strategy that transcended the 

American courts and engaged international tribunals, the attorneys representing the Dann 

sisters used international human rights law to interrogate the American justice system."61  

Rhoades was sentenced to death for the 2014 murder of four people, three of them her 

relatives. 

The Danns ranched within lands acknowledged in the 1863 Treaty of Ruby Valley 

in the high desert of Nevada.  Mary and Carrie Dann's father secured a homestead in 

1928, where the family home is located in Crescent Valley, and they were both born 

there.  Their father later bought more land from the Southern Pacific Railroad and the 

family used the ranch and adjacent lands to graze cattle and horses. 

The Dann family ranched on these lands continually from the 1920's until 1973, 

when the Federal Bureau of Land Management demanded they pay for a grazing permit, 

then filed a trespass action against them in 1974.  This started a complex chain of legal 

cases seeking to establish whether the Danns or the United States owned the contested 

lands, which is best understood by considering both their domestic law context and their 
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human rights context.  The idea is that where native rights are denied by United States' 

law, they may be able to be asserted in contemporary International Human Rights Law. 

Domestic law restricted the Danns to a very narrow means by which to pursue 

their claims, which was an aboriginal rights claim dependent upon compliance with 

federal homestead laws instead of any group claim made by the Western Shoshone to 

their ancestral lands.  In order to broaden their approach they decided to pursue their 

claims within international human rights forums and brought petitions to the United 

Nations' Committee on the Elimination of Racial Discrimination under the Convention on 

the Elimination of All Forms of Racial Discrimination ("CERD"), and to the 

Organization of American States Inter-American Commission on Human Rights. They 

received favorable opinions from both, becoming the first Native claimants to challenge 

U.S. law under International Human Rights Law. 

The Inter-American Commission on Human Rights, the principle agency of the 

Organization of American States, received the Danns' complaint in 1993, alleging 

violation of international human rights standards.  In 2002 the Commission issued its 

opinion that the U.S. had failed to ensure the Danns' right to property under conditions of 

equality, contrary to the American Declaration of the Rights and Duties of Man, along 

with a recommendation that the U.S. address these violations.62  

The Commission's two principal recommendations were that the state correct the 

conditions of inequality it had found, by legislative or any other means necessary to 

guarantee the Danns' property rights.  The Commission further recommended that the 

property rights of indigenous persons be determined in accordance with the rights 

established in the American Declaration.  The United States response was, essentially, 
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that the Danns' claims were fairly adjudicated by U.S. courts and that their complaint was 

not a human rights claim. 

Although the U.S. response was not surprising, and although it is not bound to 

human rights adjudication unless it chooses to be, the shift in litigation strategy is 

important.  Prior to this shift in strategy Indian claimants were limited to the courts of the 

conqueror and the resulting countless opinions of federal Indian law that have led to 

massive appropriation of Indian lands and resources. 

The Commission continued to focus on the right to property protected under 

Article XXIII of the American Declaration, which allowed it to build upon findings made 

in the Awas Tingni case, whereby tribal property can be protected according to the tribes' 

own customs and traditions.63  This effort to use an international forum to protect the 

interests of indigenous peoples in their ancestral lands has had lasting effect, including an 

Early Warning and Urgent Action procedure issued by the United Nations Committee for 

the Elimination of Discrimination in 2006.64 

In addition, international recognition of the fact the Western Shoshone peoples' 

rights to ancestral lands have been extinguished contrary to U.S. law and contemporary 

international human rights norms, principles, and standards, is encouraging.  Not only 

does it reinforce the role of international human rights standards, but it also suggests 

recognition of Western Shoshone land claims may happen yet. 

Although some the immediate effects of the Dann case are more of the usual, with 

the Danns found to be trespassers, and reinforcement of the proposition that an Indian 

Claims Commission judgment is final when it is paid into a trust account, there are other 
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effects as well.  For example, the case also stands for the proposition that individual 

aboriginal title is at least a theoretical possibility, although it is not very probable. 

The human rights aspects of the Dann litigation are noteworthy as well, starting 

with attention generated from the global community.  The global community expressed 

interest in the fact that environmental protection and human rights advocacy can be 

conducted in both the U.S. and in less developed countries where multinational 

companies are engaged in resource exploitation. 

A second example is recognition of certain groups and exclusion of others, for 

example, granting legal standing to the Te-Moak Band in the ICC proceeding, and then 

taking away its authority to object to the stipulation that all Western Shoshones had lost 

title to their lands.  "In the words of Carrie Dann, the Indian Claims Commission process 

was a way to destroy indigenous rights, and if one portion of the Indian group disagreed 

with the process and tried to "get honest" "they called you a splinter group."65 

It is interesting to consider what the Dann sisters "won," if anything, as a result of 

the support of the IACHR of their human rights complaint against the government of the 

United States: "The Dann case, as well as other indigenous human rights complaints that 

have been brought before the IACHR, are discussed in S. James Anaya and Robert A. 

Williams, Jr., The Protection of Indigenous Peoples' Rights Over Lands and Natural 

Resources Under the Inter-American Human Rights System, 14 Harv. Hum. Rts. J. 33 

(2001).66 

According to Carrie Dann, the "Indian Wars" are not over yet, and will continue 

as long as there are Western Shoshone people to defend their obligation to protect the 

earth.  The United States argues that it has met its obligation by paying damages to the 
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Shoshone people and that it has put the land to "productive use" for mining and energy 

development.  Perhaps these disparate narratives can never be reconciled, but, 

"Regardless of what the law of human beings says, the earth is a very finite world, and 

the actions of one entity have enduring effects for all.  That is the "justice" of the 

creator.67 

The Dann litigation represents a formidable effort by international advocates to 

recognize the rights of indigenous peoples in their ancestral lands.  This is important, 

despite the fact the United States has chosen not to respond to the Commission's 

recommendations, because it demonstrates how proceedings of the Indian Claims 

Commission did not comply with contemporary international human rights norms, 

principles and standards. Revealing this truth is one way to counterbalance the colonial 

story of the taking of their lands, and, hopefully, there will continue to be repetition of 

other stories that will eventually cause those stories to be accepted as true.   

There are other scenarios where aspects of human rights dramatically impact 

individuals, such as the case of Cherie Lash Rhoades.  On February 20, 2014, according 

to the State of California, Ms. Rhoades, a former Cedarville Rancheria tribal chairperson, 

opened fire in the tribe's Alturas, CA, office during a tribal meeting where her and her 

son were being evicted from tribal housing.  Rhoades had also been recently ousted as 

tribal chair and was under federal investigation over at least $50,000 in missing funds.68   

Rhoades' principal adversary was her brother, Rurik Davis, who was among the 

four people the state alleged Rhoades killed.  The state also alleged she wounded two 

others, and, when she ran out of ammunition, she grabbed a butcher knife from the office 

kitchen and stabbed one other person. In January of 2017 a Placer County jury decided 

https://en.wikipedia.org/wiki/Butcher_knife
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that Cherie Louise Rhoades should be sentenced to death for the 2014 murder of four 

people, three of them her relatives. 

This situation has an unusual complexity, not only because Rhoades' nemesis was 

a family member, but because being ousted as chair and evicted from tribal housing is 

tantamount to traditional tribal punishment of being banished.  Banishment appears to be 

increasing in frequency across the country, as Tribes (many with limited or no Tribal 

Court systems) grapple with how to impose appropriate discipline upon members who 

deviate from accepted norms of behavior.  In addition, at the time of the shooting at 

Cedarville Rancheria there was no tribal court from which to seek due process. 

Although the rules and implications of banishment are Tribe-specific, it 

commonly represents a complete severing of the individual’s relationship with the Tribe, 

and a loss of recognition as a member thereof.  In effect, a person’s cultural, spiritual, and 

familial heritage is stripped away, and the bonds to the nation of their birth terminated.  

Under Western paradigms of justice it is almost inconceivable that a natural-born person 

could be told by the legal system they cannot call themselves French, or that they are no 

longer Irish.69 

Shortly after the shooting at the Cedarville Rancheria Tribal Offices, and, 

seemingly in response to the shooting, the now-existing Tribal Court was brought into 

existence by Tribal Ordinance on December 14, 2013.  The court has a non-resident chief 

judge, Patricia Lenzi, and its first Tribal Court case was the eviction proceeding against 

Cherie Lash Rhoades which led to the Cedarville Tragedy.70  Although the Cedarville 

constitution and bylaws are available online, there is little detail related to the tribal court 
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and the tribal office indicated at the time that such information had not yet been 

published. 

One issue that emerged in Rhoades’ situation was that of "Disenrollment," the 

removal of tribal membership by a tribe after the "absolute right" of membership is 

conferred upon a person.71 Many tribal governments believe that the federally imposed 

idea of "disenrollment" was implemented on their own accord.  In reality, however, 

disenrollment is a nonindigenous construct and a power that has been delegated by the 

United States to tribes over time. 

Disenrollment is also a concept forced upon tribal societies to diminish the 

exercise of tribal self-governance; and it has, since the federal advent of Indian rolls and 

ways to remove people from those rolls, steadily undermined self-governance. There is 

also a close correlation between federally prescribed distributions of tribal governmental 

assets and monies to tribal members on a per-capita basis, and tribal governmental mass 

disenrollment of tribal members,which dates back to the early twentieth century. 

In addition, a major movement in the modern process of assimilation and 

dispossession is what Professor Charles F. Wilkinson has described as, "forced transition 

to a cash economy."72 This began in 1988, when Congress passed the Indian Gaming 

Regulatory Act ("IGRA").73 The stated purpose of the IGRA was to provide a statutory 

basis for the operation of gaming by Indian tribes as a means of promoting tribal 

economic development, self-sufficiency, and tribal governments.  

A tribe may request that it be allowed to make per-capita payments to tribal 

members after enumerated expenditures have been accounted for.  The IGRA, however, 
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"requires that a distribution plan be approved by the Secretary of the Interior before the 

Tribe can make per-capita payments to any members."74 

While only one-fourth of gaming tribes have elected to distribute per-capita 

payments, many of those tribes have experienced heated internal dissent regarding "who 

qualifies for membership and thus is eligible for payments."75 This has played a large part 

in the tribal governmental disenrollment of members mentioned above. 

As tribes have become more dependent on the free-market economic system, 

tribal disenrollment became a viable option to protect per-capita payments.  The federal 

government has also declared a hands-off approach to these so-called internal matters, in 

the name of tribal self- determination.76  For example, the Supreme Court has held that an 

Indian nation is free to maintain its own form of government and that each tribe can 

determine its own membership.77   

At the same time, however, the federal government has selectively been actively 

involved in some tribal disenrollment disputes.  Despite various mixed signals what has 

become clear is the fact the Bureau of Indian Affairs does have the authority to involve 

itself in disenrollment determinations, through its mandate to establish a trust relationship 

with those individuals recognized as tribal members.78  

The federal Indian trust responsibility is a legally enforceable fiduciary obligation 

on the part of the United States to protect tribal treaty rights, lands, assets, and resources, 

as well as a duty to carry out the mandates of federal law with respect to American Indian 

and Alaska Native tribes and villages.79 

In one case, the Paskenta Band of Nomlaki Indians of Corning, California, who 

own and operate the Rolling Hills Casino, suffered such a dispute that appears to be 



From Dispossession to Disenrollment 

56 
 

related to both enrollment eligibility and control of money from the Tribe's casino. In 

addition, outside influence appeared to play a significant role; in fact, non-Indian 

involvement appears to be common among small tribes with large casino revenues. 

It these situations a pattern can be observed wherein troublemakers undertake to 

gain benefits from tribal casinos by: (1) creating a disenrollment dispute; (2) using the 

disenrollment dispute as a proxy for a political takeover via recall, election, or hostile 

takeover; (3) exerting control over a tribe's casino and other cash-generating enterprises-

by violent force if necessary-and seizing the gaming money to pay the provocateur non-

Indian attorneys, casino managers, and militia; and (4) issuing press releases speaking of 

"disenrollment," "tribal factions," and "embezzlement" as to legitimize the takeover in the 

eyes of the remaining membership and BIA officials, who generally look for any excuse 

to perform their jobs with "indifference to tribes."80  

The situation of the Cedarville Rancheria includes elements of this pattern of 

destabilization.  Founded in 1914, Cedarville had six residents on 17 acres in 1990, then 

by 2010 the census recorded 13 inhabitants. At present the Cedarville Rancheria is a 

Federally Recognized Tribe comprised of 35 tribal members. All members are persons 

whose names either appear on, or are entitled to appear on, the Official Census Roll dated 

July 18, 1954, or are lineal descendants of persons eligible for membership. 

There are usually economic factors at play in the situation of Indians.  In this case, 

the Cedarville Rancheria contains 26 acres in Cedarville, California, and is headquartered 

in Alturas, California, which is 20 miles west of Cedarville. The tribe is governed by a 

democratically elected tribal council who each serve a three-year term. Melissa Davis is 

https://en.wikipedia.org/wiki/Alturas,_California
https://en.wikipedia.org/wiki/Cedarville,_California
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the Chairwoman.  Davis is the daughter of the late deceased Chairman, Rurik Davis and 

niece of Cherie Lash Rhoades. 

In California, the term Rancheria refers to a total of 59 Indian settlements 

established by the U.S. government, 54 of them between 1906 and 1934, for the survivors 

of the aboriginal population. San Diego State University maintains a reference titled 

California Indians and Their Reservations, which explains that Rancheria is the Spanish 

term for small Indian settlements. Some Rancherías developed from small communities 

of Indians who were fleeing Americans or avoiding removal to reservations.  

With the passage of Public Law 83-280 in the mid-1950s, which terminated 

federal supervision and control over California tribes, some 40 Rancherías lost the 

protection of federal status. In 1983, a lawsuit resulted in restoring federal recognition to 

17 Rancherias, with others still waiting for the reversal of their termination."81 

Unlike other tribes in the West, the Cedarville Rancheria does not operate a 

casino. According to the Sacramento Bee, however, the tribe does get up to $1.1 million a 

year from the Revenue Sharing Trust Fund financed by tribes that have paid nearly half a 

billion dollars in casino revenue to the state, according to the California Gambling 

Control Commission.82 

The Cedarville Rancheria has received more than $13 million since the Revenue 

Sharing Trust Fund was started about a decade ago, according to this report.  Tribal 

members and local law enforcement authorities have told reporters that Rhoades was the 

target of a federal investigation into at least $50,000 in missing tribal funds, although 

many say nothing was ever offered to substantiate the allegations.83  

https://en.wikipedia.org/wiki/California
https://en.wikipedia.org/wiki/Federal_government_of_the_United_States
https://en.wikipedia.org/wiki/San_Diego_State_University
https://en.wikipedia.org/wiki/Indian_termination_policy


From Dispossession to Disenrollment 

58 
 

Rhoades, who was charged with four counts of murder, attempted murder, and 

child endangerment, was being held in an undisclosed location because the husband of 

one of the victims – tribal administrator Lynn Russo – works at the Modoc County jail.  

Prosecutors claimed Rhoades was angered by the eviction hearings that were started at 

the meeting.  Rhoades had previously been removed as tribal chairperson in January.  

According to testimony, after her removal, she stood to lose a $15,000 to $20,000 

quarterly benefit.84  She had been removed as tribal chair as part of an investigation into 

embezzlement after the shootings.  Undersheriff Ken Richardson took Rhoades into 

custody. He testified she told him the tribe brought the shooting on themselves, and that 

she just "cut the head off the snake."85 

There are also medical and psychiatric factors at play as well, and they have the 

potential to be extremely significant. For example, Rhoades’ is apparently the first death 

penalty case in Modoc County, and the death penalty seems to have both supporters and 

non-supporters.  The media has reported that Philip Russo, the husband of one of Lash's 

alleged victims, Shelia Russo, believes Rhoades should receive the death penalty.  Others 

do not want her put to death.86 

Social and life history evaluations of Cherie Rhoades have been prepared by a 

clinical and forensic social worker from Los Angeles.  These evaluations indicate 

Rhoades had an extremely difficult upbringing, involving various forms of abuse; 

however, that she also is a capable, caring, and nurturing person with a reputation for 

being a hard worker who raised her nephew in a loving home.87 

According to an Association of American Indian Physicians (AAIP) Background 

Paper on Disenrollment, submitted by Katya Adachi, AAIP Board Member, The 
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Association of American Indian Physicians was formed in 1971.  The AAIP is the largest 

Native health care organization in North America, representing over 400 physician 

members and their patients nationwide.  

The AAIP's primary goal is to improve the health of American Indian and Alaska 

Natives by pursuing excellence in Native American health care, promote education in the 

medical disciplines, honor traditional healing principles, and restore the balance of mind, 

body, and spirit. 

The background paper emphasizes how strong community engagement provides 

American Indian/Alaska Natives (AI/AN) with a sense of belonging and cultural identity 

that is crucial for the physical, mental, and spiritual health and wellness of tribal people.  

Maintaining strong community engagement is also an important protective factor for the 

health of AI/AN people; in fact, strong cultural identity has been shown to be a 

preventative factor against suicide in particular.88 Community engagement and positive 

cultural identity is also important to healing historical trauma. As Braveheart and 

DeBryun describe, “communal support, strength, identity, and the maintenance or 

replacement of extended family networks as well as communal responses facilitate 

healing from unresolved grief.” 89   

In the "Indigenist model of mental health," described by Walters, Simoni, and 

Evans-Campbell, “poverty has been described as being without relatives” and 

“reconnecting the ‘sick’ person with family and community is central to the healing 

process.”90 Disenrollment thus perpetuates historical trauma by creating a loss of 

community and culture that further worsens the individual’s “implicit, unresolved, 
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fixated, or anticipatory grief about perceived abandonment as well as affiliated cultural 

disruption” that is associated with historical loss.  

Historical loss has been found strongly associated with depression91, Post -

Traumatic Stress Disorder, and poly-drug use in Native youth.92  Exposure to historical 

loss, the symptom manifestation of historical trauma, is now understood as a “relevant 

ACE (adverse childhood events) factors for Native American populations.” The resultant 

health risks are significant. These health risks include “high rates of suicide, homicide, 

accidental deaths, domestic violence, child abuse, and alcoholism, as well as other social 

problems. Suicide rates are high among our American Indian/Alaska Native nations and, 

in particular, suicide rates are highest among our youth.” Historical trauma poses 

significant health risks due to the “accompanying self-destructive behaviors that have 

been passed from generation to generation.”  Thus, the cultural and historical loss impact 

of disenrollment thus affects both current and future generations.  Disenrollment further 

worsens the impact of these health risks through its impact on the social environment, 

including access to health care, housing and opportunities in education and employment, 

which are known social determinants of health that contribute to health disparities.93 

The AAIP paper concludes by saying it is clear that the health of Indian Tribes 

and Nations are only as healthy as their community members.  The Association of 

American Indian Physicians respects the sovereignty of all Indian Tribes and Nations to 

determine their membership; however, in the interest of the health of American 

Indian/Alaska Native people, the Association urges Indian Tribes and Nations to 

reconsider decisions to dis-enroll.  The Association also urges consideration of re-
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enrollment of former tribal members in order to improve the health of Native American 

individuals, communities, Tribes and Nations. 

The Association of American Indian Physicians can be reached at 1225 Sovereign 

Row, Suite 103, Oklahoma City, OK 73108, Phone: (405) 946-7072.  Members include 

Ron Shaw, (Osage/Creek), President; Mary Owen, (Tlingit); Dorothy Rhoades, (Kiowa); 

Brian Thompson, (Oneida); Melvina McCabe, (Navajo); Katya Adachi, 

(Winnebago/Chippewa); and Lukejohn Day, (Oglala Sioux). 

The situation of Cherie Rhoades may also be analogous to Battered Woman 

Syndrome (BWS).  In BWS, women in physically abusive relationships have been known 

to take extreme measures against their spouses or boyfriends such as by killing them or 

inflicting serious bodily harm if they felt their own safety or life was at risk. Because 

Cherie Rhoades was physically abused by her brother, Rurik Davis, comparison to BWS 

might be appropriate.  If so, that process might be facilitated by experts, including any of 

the following: 

Denise Marie Williams, Los Angeles, CA   

Adrianne M. Moore, Los Angeles, CA  

Karen L. Schiltz, Los Angeles, CA  

Well Psyche Medical Group, Rancho Santa Margarita, CA  

Another complicating factor is Indian Country Criminal Jurisdiction in California 

under Public Law 280 (P.L. 280).  Public Law 280 is a federal statute enacted in 1953. 

Generally speaking, P.L. 280 conferred state criminal jurisdiction over Indian Country in 

certain circumstances.94 The state exercise of jurisdiction under P.L. 280 is concurrent 

with that of tribal nations.95  This is important in the Rhoades case because excessive 
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control is at the heart of both Federal Indian Law and state law, and Public Law 280 

exacerbates the problems. 

States falling within 18 U.S.C. § 1162(a) are considered “mandatory” P.L. 280 

states because all Indian Country in these states, with a few statutorily enumerated 

exceptions, were immediately subject to state criminal jurisdiction.96  Alaska, California, 

Minnesota, Nebraska, Oregon, and Wisconsin are all mandatory P.L. 280 states.97  

Federal jurisdiction under the Major Crimes Act and the General Crimes Act expressly 

does not apply in mandatory P.L. 280 states, thus making state exercise of authority 

exclusive of the federal government.98   

Public Law 280 also grants authority to states not listed in the mandatory 

provision to assume criminal jurisdiction over Indian Country within their borders.99 

States asserting jurisdiction under this section of P.L. 280 are referred to as “optional” 

P.L. 280 states.100 Some optional P.L. 280 states, like Washington, chose not to assert 

full jurisdiction over Indian Country.101 The states currently asserting jurisdiction over 

Indian Country under the optional P.L. 280 provisions are Washington, Idaho, Florida, 

and—with respect to felonies on the Confederated Salish and Kootenai Tribe’s Indian 

Country lands—Montana.102 

By 1968, state financial difficulties in implementing P.L. 280 had become readily 

apparent.103  Local governments were often unable to assume the financial burdens the 

added jurisdiction brought.104  In Nebraska and Wisconsin, affected counties could not 

provide law enforcement services to Indian Country without additional state or federal 

financial aid.  After states assumed jurisdiction under P.L. 280, the federal government 

provided no direct assistance to affected tribes. 
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Not only did P.L. 280 confer jurisdiction on states without providing adequate 

funding, it provided a basis for the federal government to refuse certain funding for 

improving tribal law enforcement systems.  These funds are often necessary for tribes to 

deal with law and order issues themselves.  Ultimately, P.L. 280 jurisdiction in Indian 

Country presents serious problems for effective community policing, a process designed 

to improve crime control and prevention through the active involvement of community 

members in the process of problem solving.105 

The practical impact of Public Law 280 has generally been much greater than the 

Act itself legally required. Public Law 280 did not eliminate tribal criminal jurisdiction - 

in fact, it did not make specific reference to tribal jurisdiction at all. Consequently, most 

courts and attorneys general have found that Indian Nations retain their inherent 

sovereign authority with regard to criminal jurisdiction. 

Thus, although states were delegated broad criminal jurisdiction, that jurisdiction 

remained concurrent (running together) with the inherent tribal criminal jurisdiction. The 

federal government, however, viewed Public Law 280 as a license to drop financial and 

technical support for tribal self-government and tribal governmental institutions in the 

Public Law 280 states.  

The Bureau of Indian Affairs (BIA) used it as an excuse for redirecting federal 

support on a wholesale basis away from Indian Nations in the "Public Law 280 states" 

and towards all other Indian Nations. The most striking illustration of this redirected 

federal support concerns the funding of tribal law enforcement and tribal courts. In many 

Public Law 280 states, the BIA refused to support tribal law enforcement and tribal 
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courts on the grounds that Public Law 280 made tribal criminal jurisdiction 

unnecessary.106  

As a result of the decision to drop federal support for tribal law enforcement and 

tribal court systems in Public Law 280 states, many Indian Nations in Public Law 280 

states still do not have functioning criminal justice systems. The situation has been 

changing in recent years, and an increasing number of Indian Nations in Public Law 280 

states are developing criminal justice systems. In the Rhoades case, it took what is now 

being called "The Cedarville Tragedy" for a tribal court to emerge from the void created 

by the effects of PL 280 and tribal concurrent criminal jurisdiction. 

This void is composed of a substantive lack of community-based dispute 

resolution, and, therefore, due process, created by the circumstances described above, and 

that eventually resulted in the Cedarville Tragedy. Data on tribal disenrollment is hard to 

come by because no one – including the Bureau of Indian Affairs – wants to touch such a 

contentious topic.  However, according to Alice Langton-Sloan of the American Indian 

Rights and Resources Organization (AIRRO), 11,000 individual Indians’ civil rights were 

violated by their tribe in the U.S. between 1997 to 2009. She has seen an increase in tribal 

disenrollments since 2009, affecting hundreds more. At least 39 tribes in California and 

several tribes from 15 other states have disenrolled some segment of their population.107 

Disenrollment is an epidemic on reservations that is akin to a modern day 

genocide that has “legally” eliminated thousands of Native people across the United 

States.  As sensationalist as that sounds, tribal disenrollment does not just nullify a 

person’s tribal affiliation, it strips them entirely of their cultural identity.  
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Although it is true that they will always be Native by blood and spirit, disenrolled 

tribal members are no longer recognized as being Native American by tribal, state and 

federal governments. Therefore, they are deemed ineligible to receive the benefits and 

privileges that are granted to enrolled tribal members, such as access to healthcare; 

housing, tribal schools, various social and educational programs; land allotments; per 

capita payments; as well as tribal and federal educational stipends and grants. However, 

the greatest loss that comes from this theft of their identity is that the connection that 

native people have to their communities, their traditions, and to each other is severed. 

Article 33 of the UN Declaration of the Rights of Indigenous People states that: 

Indigenous peoples have the right to determine their own identity or membership in 

accordance with their customs and traditions.108 This does not impair the right of 

indigenous individuals to obtain citizenship of the States in which they live. 

Indigenous peoples have the right to determine the structures and to select the 

membership of their institutions in accordance with their own procedures, which means 

that it is entirely up to the tribes to determine the criteria and procedures that an 

individual must meet and undergo to be considered for tribal membership. State and 

federal governments still maintain their own criteria for determining who is native, but, 

when it comes to tribal membership, the tribe has the final word as sovereign nations.  

Herein lies the crux of the problem, corrupt tribal leadership has learned to exploit 

sovereignty as means of legally justifying a new wave of cultural genocide.  

There is no honor or justice in taking away an individual or family’s cultural and 

spiritual heritage because of political corruption and greed. American Indians have 
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struggled for centuries to maintain their heritage and existence against the never ending 

threat of cultural genocide by the government and mainstream society.  

Furthermore, it is tragic that natives are being stripped of their cultural identities 

and land at the hands of their own native people.  It is shortsighted when considering the 

cultural, genealogical, political, and economical implications terminating a family’s tribal 

membership will have on current and future generations. 

Many Indians might think disenrollment, or, eviction, will never be an issue they 

face, but the truth is it is an issue that affects all Indians. The moment tribal people 

commence evicting one another from tribal housing is the moment that they give 

governmental powers permission to do the same. The moment they begin telling tribal 

members that they no longer belong to the tribe based on a federal government construct 

which enables them to be bred out of existence, is the moment they truly become the 

vanishing Indian. 

This is exactly what happened to Cherie Lash Rhoades.  Jacob Penn, Rhoades 

nephew, said Rhoades snapped under the pressure of her brother's attempt to evict her, 

"Her brother drove her too far," Penn said as he stood in the front yard of Rhoades' home 

on the tribe's land in Cedarville, about 15 miles from Alturas. Penn said he drove into 

Alturas on Thursday with Rhoades, and she dropped him off at a cousin's home before 

going to tribal headquarters. He later heard about the shooting.109 

Cherie Rhoades was seriously impacted by the division and separation practiced 

by both the United States government and by the Cedarville Rancheria government in the 

form of eviction.  The eviction that was being carried out by the Cedarville Rancheria, 
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and her own brother, was so traumatic it caused her to mentally dissociate, resulting in 

tragic violence.  

The exact number and exact location of evictions and other forms of revoked 

tribal citizenships is not easily knowable. Any publicity comes from the Indians being 

terminated because those doing the terminating have little reason to advertise their 

actions; in addition, The Bureau of Indian Affairs does not track the epidemic in public 

documents and does little to stop it.  

Although the Bureau of Indian Affairs is trying to insert some due process into 

disenrollment of Alaska Natives, where the issue is division of compensation under the 

Alaska Native Claims Settlement Act, it has held fast on its policy of noninvolvement in 

the lower 48 by citing respect for tribal sovereignty as expounded in Santa Clara Pueblo 

v. Martinez.110 

There are some clues that tribal citizens are figuring it out on their own, and some 

tribal nations are beginning to act accordingly. The Spokane Tribe’s newspaper, The 

Rawhide Press, recently reported that the Spokane Constitution has been amended by a 

vote of tribal citizens to bar disenrollments.  The Spokane Tribe’s decision to elevate 

protection for tribal citizenship to the Constitution followed the lead of the 

Passamaquoddy Tribe of the Pleasant Point Reservation, which added barring 

disenrollment to their already expansive Bill of Rights.  

The Federated Indians of Graton Rancheria also had the foresight to amend their 

constitution to limit disenrollments back in 2013, before casino money started rolling in. 

One serious protection is a limitations period of three years for claims of “fraud or 

mistake,” claims that other tribes have used to disenroll dead people for the purpose of 
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disenrolling their descendants. The disenrollment provisions cannot be changed without a 

two-thirds vote of the General Council, which consists of all adult citizens of the tribe.111  

Underlying membership disputes are deeply troubling in terms of the violence in 

evidence at Cedarville Rancheria and in large part are caused by the "new and 

economically valuable premium on tribal membership."112  Unless the kinds of 

separation and division that caused the Cedarville Tragedy are addressed by internal 

tribal reforms or by federal policy and legislation changes American Indians could very 

well end up terminating themselves. As National Geographic journalist Aaron Huey 

observed recently: 

The last chapter in any successful genocide is the one in which the  oppressor can 

remove their hands and say, 'My God, what are these people doing to themselves? 

They're killing each other. They're killing themselves while we watch them die.' 

This is how we came to own these United States. This is the legacy of manifest 

destiny.113 

Killing each other is exactly what happened in the Cedarville Tragedy; surely 

killing another in the form of a death sentence for Cherie Rhoades is simply a gross 

continuation of the tragic legacy of manifest destiny.  

As a means of further clarifying a possible human rights claim, it is helpful to 

reiterate the situations of the Dann sisters and Cherie Rhoades.  Again, On February 20, 

2014, according to the State of California, Cherie Lash Rhoades, a former Cedarville 

Rancheria tribal chairperson, opened fire in the tribe's Alturas, CA, office during a tribal 

meeting where her and her son were being evicted from tribal housing.114  At the time of 

the shooting at Cedarville Rancheria, there was no tribal court from which to seek due 
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process related to the eviction.  Both the action of eviction and the lack of an appropriate 

forum from which to seek due process are serious violations of contemporary human 

rights law.  

More specifically, Cherie Rhoades was impacted by the division and separation 

practiced by both the Bureau of Indian Affairs in its suppression of tribal courts via 

Public Law 280, and, by the Cedarville Rancheria government in the form of culturally 

inappropriate eviction.  The eviction that was being carried out by the Cedarville 

Rancheria, and Rhoades' own brother, was so traumatic it caused her to mentally 

dissociate, resulting in tragic violence.  Both the eviction and the series of events leading 

up to the eviction constitute violation of the United States’ obligation to insure Rhoades' 

rights to equality, including the right to equal protection, the right to a fair trial, and the 

right to property.  These are rights acknowledged by the Inter-American Commission on 

Human Rights in other cases and by the BIA with regard to disenrollment.115 

For example, in 1863 the U.S. made claims to Shoshone land via the Treaty of 

Ruby Valley, then, over time, acquired additional Shoshone land by Congressional 

legislation.  The Shoshone resisted, beginning with the now defunct Indian Claims Court; 

however, in 1979, a successor agency, the Indian Claims Commission, awarded the 

Western Shoshone a $26 Million-dollar land claim settlement, which the Shoshone 

refused to accept.116  

In 1998 the federal government Bureau of Land Management escalated its actions 

against the Shoshone, rounding up and confiscating hundreds of head of livestock from 

"public lands" in Eureka County, Nevada.  Having failed to receive support from other 

forums, the Shoshone filed a request for urgent action with the United Nations 
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Committee on the Elimination of Racial Discrimination. The Shoshone prevailed at the 

level of the United Nations, which ordered the U.S. government to halt all actions against 

the Western Shoshone people.117 

The United States contended that Western Shoshone title to land had been 

"extinguished" through a series of administrative and judicial determinations. The 

Commission rejected the United States' theory of extinguishment as out of step with 

modern human rights concepts, finding a lack of procedural fairness and equal protection 

in the domestic proceedings upon which that theory relied. Instead, in reference to 

Shoshone tribal members Mary and Carrie Dann, the Commission concluded that the 

United States had "failed to ensure the Danns' right to property under conditions of 

equality, contrary to Articles II [right to equal protection, XVIII [right to fair trial] and 

XXIII [right to property] of the American Declaration in connection with their claims to 

property rights in the Western Shoshone ancestral lands." Dann, infra, para. 172. 

To reiterate, in the Shoshone case the Inter-American Commission on Human 

Rights emphasized the due process and equal protection prescriptions that attach to 

indigenous property interests in lands and natural resources. See Case 11.140 (Mary and 

Carrie Dann v. United States), Inter-Am. C.H.R. Report No. 75/02, Dec. 27, 2002, 

OEA/Ser.L/V /11.117 Doc. 5 rev. 1, at 860 (2003).  These same prescriptions attach to 

the first issue in Cherie Lash Rhoades' case, which is that her indigenous property interest 

in the tribal home from which she was being evicted should be protected under conditions 

of equality similar to those of the Western Shoshone. 

Another example is the case of Sandra Lovelace, a Canadian Maliseet Indian who 

lost her rights and status as an Indian under the Indian Act of Canada, because she 
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married a non-Indian.  Lovelace also appealed to the U.N., and, under the Optional 

Protocol to the International Covenant on Civil and Political Rights, the Human Rights 

Committee found that to deny her the right to reside on the reserve as part of a purported 

tribal effort to preserve the identity of the tribe was improper.  

Accordingly, the Committee found that denying Lovelace the legal right to reside 

on the Tobique Reserve constituted a breach by Canada of Article 27 of the Covenant.  

That article provides:  "In those States in which ethnic, religious or linguistic minorities 

exist, persons belonging to these minorities shall not be denied the right, in community 

with the other members of their group, to enjoy their own culture, to profess and practice 

their own religion, or to use their own language."   

The Committee noted that the right to live on a reserve is not guaranteed by 

Article 27; however, that the tribe interfered with Lovelace's right to access her native 

culture and language in a community with the other members of her group.  As a result, 

Lovelace was denied the legal right to reside on the Tobique Reserve.  

In addition, an individual opinion appended to the Committee's ruling found that 

not only Article 27, but Article 2 (non- discriminatory protection of rights); Article 3 

(equal treatment of men and women); Article 23 (protection of family); and Article 26 

(equal protection of the law) were breached, and that The Indian Act of Canada 

discriminated against women.118 

Although situations involving disenrollment, banishment, and eviction are Tribe-

specific, they all have the potential to represent a complete severing of the individual’s 

relationship with the Tribe, and a loss of recognition as a member thereof.  In effect, a 

person’s cultural, spiritual, and familial heritage is stripped away, and the bonds to the 
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nation of his/her birth are terminated.  Under Western paradigms of justice it is almost 

inconceivable that a natural-born person could be told by the legal system they cannot 

call themselves French, or that they are no longer Irish.119 

This situation is complicated by the fact that Article 33 of the UN Declaration of 

the Rights of Indigenous People states that indigenous peoples have the right to 

determine their own identity or membership in accordance with their customs and 

traditions, which means that it is entirely up to the tribes to determine the criteria and 

procedures that an individual must meet and undergo to be considered for tribal 

membership.  Unfortunately, Article 33 also contains the seeds of unanticipated problems 

related to the fact that corrupt tribal leadership has learned to exploit sovereignty as a 

means of legally justifying a new wave of cultural genocide.  

The second issue in this case, the lack of a tribal court from which Cherie Lash 

Rhoades might have sought help, is a direct result of Bureau of Indian Affairs policy.  

One policy is Public Law 280, which conferred jurisdiction on states without providing 

adequate funding for tribal law enforcement systems. In fact, the Bureau of Indian Affairs 

has refused to support tribal law enforcement and tribal courts in many Public Law 280 

states on the grounds that PL 280 made substantial aspects of tribal jurisdiction 

unnecessary.120  

The unacceptable lack of justice systems in many Indian Nations undoubtedly 

contributed to "The Cedarville Tragedy."   Rhoades’ situation is also a violation of the 

Optional Protocol to the International Covenant on Civil and Political Rights, similar to 

the Sandra Lovelace case cited above.  In addition, Rhoades suffered violations of her 

right to property under conditions of equality, contrary to Articles II [right to equal 
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protection, XVIII [right to fair trial], and XXIII [right to property] of the American 

Declaration.   

 This kind of evidence should be allowed in Cherie Lash Rhoades’ situation given 

the death penalty with which she is faced, and should be the subject of an individual 

petition to the IACHR. Rhoades’ case also invites closer examination of the phenomenon 

of disenrollment, a particularly invidious practice by which tribal people seek to destroy 

themselves from within. 
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Chapter 4 

 

Disenrollment: Exclusion From Within  

 

A key issue in the circumstances of Tribal People is "Disenrollment," the 

consequences of which have been discussed in the case of Cherie Rhoades.  

Disenrollment  is the removal of tribal membership by a tribe after the "absolute right" of 

membership is conferred upon a person.121 Many tribal governments believe that the 

federally imposed idea of "disenrollment" was implemented on their own accord.  In 

reality, however, disenrollment is a nonindigenous construct and a power that has been 

delegated by the United States to tribes over time. 

Disenrollment is also a concept forced upon tribal societies to diminish the 

exercise of tribal self-governance; and it has, since the federal advent of Indian rolls and 

ways to remove people from those rolls, steadily undermined self-governance. There is 

also a close correlation between federally prescribed distributions of tribal governmental 

assets and monies to tribal members on a per-capita basis, and tribal governmental mass 

disenrollment of tribal members, which dates back to the early twentieth century. 

A tribal government's ability to determine tribal membership is different than its 

ability to take away that membership.122  Tribal membership is part of inherent 

sovereignty, while disenrollment is based entirely in federal law, which means 

disenrollment is a delegated power.  Delegated power is questionable and a practice 

which tribes must move beyond in favor of their own norms if they are to achieve 

meaningful sovereignty. 
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Curtailing disenrollment is complicated by the fact there are practically no 

domestic forums with which to deal with the issues, and when forums do exist, they often 

lack proper procedure and resources.  Administrative help such as the BIA must be 

approached very carefully due to historic government agendas.  Human rights appeals are 

sometimes available, but they are distant from Indian country; and, the dramatic changes 

regarding sovereignty in the international arena essentially did not happen in the context 

of Indian law. 

For example, Federal Indian law consists significantly of the review function of 

the relationship between the federal government and tribal governments.  Review mainly 

consists of mediating conflict between Indians and non-Indians resulting from interaction 

between tribes and state governments. This has created a human rights vacuum at the 

local level that leaves all parties pointing the finger at each other, particularly in 

situations where Indian people are denied their sacred state of being and belonging.123 

Again, when modern tribal governments set membership criteria, they are 

exercising their sovereign authority to, for example, preserve tribal resources, similar to 

what most countries do when setting nationalization and citizenship criteria. When tribal 

governments disenroll their people, however, they are exercising a nonindigenous 

concept that must be understood as part of the federal government’s effort to wipe out 

Indian culture, traditions, and ways of life.  

In traditional American indigenous society the casting out of one's own relatives 

did not occur, with the exception of "banishment," a punitive sentence under which an 

indigenous person was sent out of his or her community, and forced to live away from the 

community for a prescribed period of time. In most American indigenous societies, 
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individuals were held accountable for their transgressions by being forced to restore 

stability and harmony within the family and tribal community by compensation and 

seeking forgiveness.124  Even a banished person was typically allowed to return to the 

community conditionally after serving his or her time away. 

As opposed to belonging- or kinship-based notions of citizenship, the European 

colonizers of today's United States generally defined the membership within a tribe of 

American Indian persons by bloodline. Degrees or percentages of "Indian blood" became 

the definitional standard for American Indians.125 Despite efforts to purge these policies 

from modern federal policy, they remain central to federal Indian law, and, in turn, have 

also become part of tribal law. 

After the revolutionary war, the new American government employed a system of 

peace negotiation and treaty making, under compulsory tenets of International law. At 

that time the federal government took an active interest in defining who exactly was an 

"Indian," primarily to determine a tribe's "chief”' for the sake of legitimizing the transfer 

of lands to colonizers and settlers by treaty.126 It was under these circumstances that the 

federal government first began to regulate ethnicity and determine the criteria for tribal 

enrollment. 

The federal government was not especially concerned about the accuracy of tribal 

membership in the early days because it was then thought that Indians would soon 

disappear.  By 1828 the topic of transferring Indian land to non-Indians was of much 

interest, however, and Presidential candidate Andrew Jackson's favor of Indian removal 

was well known. As a result, Congress passed the Removal Act to relocate all Indians to 

west of the Mississippi River. During the ensuing Indian removal period, when Indians 
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were removed onto "reservations," the federal government began using Indian bloodlines 

as the "principal tool of genocidal extermination."127  

Treaty making persisted as the principal method of dealing with tribal 

governments until 1871, when Congress terminated the process, and granted to itself the 

authority to govern Indian affairs via legislation. Nevertheless, the foundations of blood 

quantum-based tribal membership requirements had been established in Indian treaties. 

After the Civil War, theories of "civilizing" Indians gained popularity, with 

advocates maintaining that if Indians adopted the habits of a civilized life, such as 

farming, they would not need large areas of land for hunting.  In addition, valuable 

minerals had been discovered on the lands to which American Indians had been removed.  

To advance Indian assimilation and civilization, Congress passed the General Allotment 

Act in 1887. 

The General Allotment Act divided large reservation land tracts into much 

smaller parcels, and deeded those parcels to Indian individuals in trust for a period of 25 

years.   The purpose of the Act was to convert individual Indians into farmers; what is 

less known is that those who resisted ran the risk of imprisonment.  In 1896, Congress 

created enrollment commissions to compile rolls that established each tribe's citizenry; 

the commissions, however, were allowed only six months to complete citizenship rolls 

for all known tribes.  These rolls were then used for the purpose of determining who 

would receive a parcel of land. 

The federal government's "official" tribal membership rolls were very imprecise 

and contained many mistakes, including incorrect names and tribal affiliations, and 

exclusions of absent individuals. In addition, many American Indians resisted enrollment, 
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going so far as to hide from the enrollment parties because they disagreed so strongly 

with what was being done. 

The U.S. government's allotment scheme dispossessed American Indians of 90 

million acres of land over a 50-year period. Although federal allotment policy was later 

repudiated by Congress, its primary goal of transfer of land had been accomplished.  The 

larger agenda of dispossession and assimilation lives on through disenrollment.128 

In 1934, Congress passed the Indian Reorganization Act (IRA), which was 

advertised as encouraging self-determination and support of customary tribal ways of 

knowing and being.   The Act was based on a mainstream model of governance, however, 

rather than American Indian ways.  In addition, the IRA mandated that only descendants 

of persons residing on a reservation in 1934 and persons "of one-half or more Indian 

Blood" were entitled to tribal membership.129 As a result, although the IRA advertised a 

constitutional form of tribal governance rather than terminating tribal sovereignty and 

self-governance, in actuality it maintained significant control over tribal governance, 

especially with regard to tribal membership. 

In the 1950s the federal government's Indian policy shifted from accomplishing 

assimilation through reorganization, to a policy of seeking to eliminate the federal-tribal 

relationship altogether, by terminating tribal governments' legal existence.130 The 

abolishment of the federal-tribal relationship meant that tribal members suddenly became 

non-Indian, legally speaking, and thus immediately lost their ability to access federal 

services and programs; their assets were liquidated and paid to them; and they became 

subject to state laws. 
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Termination was so problematic that the federal government quickly abandoned 

it, and, in the 1960s and early 1970s, federal policy shifted from termination to self-

determination.  Presidents Kennedy and Johnson both advocated for this new federal 

Indian policy, articulated by Johnson in a Special Message to Congress in 1968 as: "I 

propose, in short, a policy of maximum choice for the American Indian . . . a policy 

expressed in programs of self-help, self-development, self-determination."131  

President Nixon followed up on this with his own policy, the Indian Self-

Determination Education Assistance Act of 1975, but, in order for tribes to receive 

certain federal benefits that allowed them to take over federal Indian programs, they were 

required to submit to federal approval and initiate formal membership and disenrollment 

regulations. As a result, IRA constitutional definitions of "Indian," based on blood 

quantum, were imposed upon virtually every tribe in the land. 

Reiterating this history might seem unnecessary, however, by doing so, the 

process of re-membering can remain vital and forward moving.  There can also be 

reinforcement of the fact that all the major movements of federal Indian law were falsely 

advertised as being positive actions on behalf of Indians.  In reality, the unstated intent 

and actual practice of literally all federal Indian policies since settlement have been a 

continuation of the colonial project of dispossession and assimilation of Indians.  Review 

of the history reveals incremental creation of an artificial classification system at every 

turn, disguised as a natural-seeming “membership,” that then could be used as an 

instrument of division and separation by divesting individuals of that membership by 

"disenrollment." 
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The disastrous consequences of the federal construct of disenrollment can be 

observed historically, beginning with the Osage and Creek Nations.  The Osage were 

initially removed from their ancestral homelands to an area in southeast Kansas, then 

again in 1870 to Indian Territory held in trust for the Cherokees.  The Osage were 

required to sell their Kansas lands and purchase their new lands, which made them one of 

the few tribes to purchase their own reservation (the Mesquakie of Iowa also purchased 

their reservation, which they refer to as The Mesquakie Settlement).  It was later 

discovered that the land purchased by the Osage sat on one of the largest deposits of oil 

in the United States. 

In response to the discovery of oil, Congress passed the Osage Allotment Act in 

1906.  The Osage Act transferred the beneficial interest in substantially all Osage assets 

to individual Osage Indians.  The Osage Act was intended to, and did, transform Osage 

tribal property to individual ownership by 2,229 individuals-so-called "headright" 

owners. 

As part of this legislation Congress was exercising its plenary power to control 

membership in Indian tribes by defining for all purposes the members of the Osage Tribe 

of Indians and giving to the Principal Chief the authority to file with the Secretary of the 

Interior a list of names which the tribe claimed were placed upon the roll by fraud.132 

This process also clearly stated that the federal government possesses the "plenary 

power" to set membership criteria and to oversee disenrollment actions.  

By 1920, the Osage were considered to be one of the wealthiest groups of people 

on the planet, but the combination of exorbitant, new individual wealth, and an Osage 

tribal government removed from its homelands, soon proved disastrous, prompting 
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scholars to since proclaim that the Osage Act was "the most destructive ... regulatory 

scheme ... ever devised by Indian policymakers."133  

First, the Osage act created a wealth transfer scheme that tempted unscrupulous 

whites to intermarry for the purpose of accumulating headrights after murdering their 

Osage spouses.  Second, in order to maintain Osage headright payout amounts, headright 

holders had incentive to urge that the federal government disallow new Osage members, 

to make the people no more than stockholders in a corporation, and to motivate headright 

holders to disenroll other Osage members.  By the twenty-first century, these actions had 

left nearly 16,000 of the approximately 20,000 people with Osage ancestry without 

voting rights, effectively removing them from tribal politics. 

The Osage Act, however, contained an appellate provision that left the ultimate 

determination of tribal membership to the Secretary of the Interior, provided the Osage 

Nation carry its burden by affirmatively showing that the names placed on the tribal roll 

were done so by fraud. 

After evidentiary hearings, the Osage's Allotment Commission found that a 

number of Osage members had been fraudulently enrolled, which was conveyed to the 

Office of Indian Affairs for secretarial approval.  The Secretary, however, found that the 

tribe failed to establish its claim of fraud and deferred to the federal government's 1906 

Osage rolls. The Secretary's decision was final and non-appealable.134  

One of the first disenrollment actions in federal court was brought by the Creeks, 

in relation to the removal policy of the time, part of which designated lands west of the 

Mississippi River as Indian Territory.  The tribes of the area generally accepted the 

policy, however, a rapid influx of non-Indians into Indian Territory necessitated 
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legislation that made it a crime to trade with Indians without a license, disturb the peace 

in Indian Territory, or injure the property of Indians, and gave enforcement jurisdiction to 

federal courts.135  

The Creeks had signed treaties related to a number of things, including a per-

capita payment to each individual Creek member.  This caused an uproar, and the Creek 

government created a Committee of Eighteen on Census Rolls to resolve matters.  In 

1897, numerous Creek Indians filed a petition with the U.S. District Court for the Indian 

Territory, alleging that they were wrongly disenrolled by the Creek Committee of 

Eighteen.  

After the usual back and forth, the U.S. District Court for the Indian Territory 

declined to adopt a Special Master's decision chastising the Committee of Eighteen, as a 

matter of jurisdiction. The language that would become commonplace was deployed, 

stating that the tribes possess an unfettered right to "control the question of citizenship, 

and . . .when the nation has exercised its authority that authority and the method pointed 

out by it is not subject to correction by any direct appeal from the judgment of the tribal 

authorities." 136 

The U.S. Supreme Court granted certiorari and upheld the district court's 

decision.137  As courts of limited jurisdiction, federal courts generally adopted the 

position that they did not possess jurisdiction to adjudicate disenrollment disputes.  The 

Court held that the executive branch alone held the power to recognize or refuse to 

recognize the disenrollment actions of tribal governments.138  

What probably becomes most clear from the Osage and Creek experiences is the 

federal government's blatant disregard of its fiduciary duty to intervene in the face of 
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clear and present harm to tribal peoples.  For example, the federal government only 

finally intervened in the Creek matter after the deaths of over 100 Creek Indians.  Even 

more Osage died at the hands of non-Indians seeking lucrative headrights, headrights that 

were the result of federal policies of which the government was aware.  

A major movement in the modern process of assimilation and dispossession is 

what Professor Charles F. Wilkinson has described as, "forced transition to a cash 

economy."139  This began in 1988, when Congress passed the Indian Gaming Regulatory 

Act ("IGRA").140  The stated purpose of the IGRA was "to provide a statutory basis for 

the operation of gaming by Indian tribes as a means of promoting tribal economic 

development, self-sufficiency, and tribal governments. The IGRA established rules for 

the type, location and use of gaming revenues: (1) funding tribal government services; (2) 

providing for the tribe's general welfare; (3) promoting economic and community 

development; (4) donating to charitable organizations; and (5) aiding local governments.  

A tribe may request that it be allowed to make per-capita payments to tribal 

members after those enumerated expenditures have been accounted for.  The IGRA, 

however, "requires that a distribution plan be approved by the Secretary of the Interior 

before the Tribe can make per-capita payments to any members."141 

While only one-fourth of gaming tribes have elected to distribute per-capita 

payments, many of those tribes have experienced heated internal dissent regarding "who 

qualifies for membership and thus is eligible for payments."142 This has played a very 

large part in the current disenrollment crisis. 

As mentioned before, tribes have become more dependent on the free-market 

economic system, which caused tribal mass disenrollment because it became a viable 
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option to protect per-capita payments.  This, of course, also serves the federal 

government's ongoing assimilation and termination policies.  As part of this, the federal 

government has also declared a hands-off approach to internal tribal affairs in in the name 

of tribal self- determination.  At the same time, however, the federal government has 

selectively been actively involved tribal disenrollment disputes, for example, in 

Holloman v. Watt, where Indian individuals sued the federal government for loss of tribal 

privileges after they were dis-enrolled from the Colville Indian Tribe.143  

In another case of federal involvement, Allery v. Swimmer,144 Indians brought a 

class action suit against the U.S. Assistant Secretary of Indian Affairs in response to the 

BIA's attempt to recalculate blood quantum on the Turtle Mountain Band of Chippewa's 

roll. Had the BIA been allowed to do so, the agency would have administratively dis-

enrolled 752 members from the Band without its action or consent. 

In Timbisha Shoshone Tribe v. Kennedy,145 multiple factions of the Timbisha 

Shoshone Tribe became embroiled in a bitter dispute over casino management and 

revenue.  The court needed to determine whether one faction's disenrollment of the other 

was valid, because, arguably, only tribal members would have standing to petition the 

court for the relief sought.  

In Timbisha, the court took care to reinforce the BIA's supposedly long-held 

policy of non-involvement in membership disputes by saying: "It has long been the 

policy of the Department of the Interior and the BIA, in promoting self-determination, to 

not become involved in the internal affairs of tribal governments . . . Similarly, without 

authority, this Court will not interfere in the internal affairs of the Tribe.146 
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Despite various mixed signals what has become clear is the fact the BIA does 

have the authority to involve itself in disenrollment determinations, through its mandate 

to establish a trust relationship with those individuals recognized as tribal members.147  

Unfortunately, these dynamics persist, for example, in the disenrollment dispute 

between non-Filipino Nooksacks and Nooksacks with mixed Filipino-Nooksack ancestry. 

In December of 2012 a special meeting of the Nooksack Tribal Council was convened for 

the purpose of discussing the enrollment of certain Filipino-Nooksack children who had 

applied for enrollment. Although the children all qualified for enrollment by the tribe's 

constitution, the Tribe's Enrollment Office denied the childrens' enrollment, citing 

incomplete files and missing documents. 

In subsequent meetings in 2013 the non-Filipino Tribal Council chair met with the 

tribal council to discuss the fact the alleged missing documents were BIA materials and 

that all Filipino-Nooksack members would be disenrolled pursuant to the Tribe's IRA 

constitution. On March 1, 2013, the Nooksack Tribal Council majority faction passed a 

resolution calling for a general membership vote to delete the section of the Tribe's 

constitution that allowed for membership of "[a]ny person who possesses at least one-

fourth (1/4) degree Indian blood and who can prove Nooksack ancestry to any degree."  

On June 24, 2013, the Secretary of the Interior approved the constitutional amendment 

per the IRA.  

On March 18, 2014, a group of dis-enrolled Nooksacks challenged the Tribe's 

Disenrollment Procedures by arguing that they violated the Nooksack Constitution. In 

January 2015, the Secretary of the Interior approved a Nooksack disenrollment ordinance 

promulgated by the Nooksack Tribal Council majority faction. It has been a number of 
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years since the Nooksack disenrollment crisis began, and despite the majority faction's 

"fast-tracking the disenrollment process at nearly every turn," the Nooksack 306 remain 

enrolled.  But the Nooksack courts have thus far refused to make any decision on the 

constitutionality of the mass disenrollment, and instead have left the majority faction of 

the tribal council with almost unlimited power. 

At Nooksack, the Tribe's Enrollment Ordinance was modified to begin and with 

the Tribal Council. The provision stating that "[a]ctions of the Council to dis-enroll a 

tribal member shall be submitted to the superintendent of the Bureau of Indian Affairs for 

review and approval," was replaced with: "The Tribal Council shall determine if the 

member is to be dis-enrolled. The decision of the Nooksack Tribal Council is final."  

This kind of action severely limits causes of action dis-enrollees may bring before 

the Tribal Court. While the Nooksack 306 have been able to delay disenrollment through 

challenging the manner in which the Tribal Council provides procedural due process, it 

may be only a matter of time before the prevailing Tribal Council majority faction finds a 

way to get what it wants. 

What is significantly at play here is that, instead of using traditional ideas of 

membership that help support tribal survival by utilizing their own cultural values, 

federal criteria, like blood quantum, encourages exclusion as an incentive to cut 

membership numbers and increase benefits to remaining members.  In addition, for the 

Nooksack, the entire structure of IRA governance has become dysfunctional because of 

their internal mass disenrollment controversy.148 

What has been called a disenrollment epidemic has resulted in roughly a 10% 

drop in total tribal membership in California since 1988, and, for each tribe that has dis-
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enrolled members  that tribe has lost anywhere between 10% to 50% of its total 

membership.  The approximately 250-member Paskenta Band of Nomlaki Indians, who 

own a high-stakes casino, is an example of how dramatically disenrollment disputes 

unfold when there is money involved.  The Paskenta also illustrate how the federal 

government stands on the sidelines despite rampant violations of federal law. 

The Paskenta own and operate a 70,000 square-foot casino just off of the 

Interstate 5 corridor in Northern California that brings in hundreds of millions of dollars a 

year.  In the summer of 2014 the casino's operation was put in crisis through a dispute 

that had "all the elements of a Hollywood blockbuster"-allegedly, a private jet, gold bars, 

a cyber-attack, a former FBI agent as tribal treasurer, multi-million dollar embezzlement, 

a blood feud, death threats, guns for hire, and semi-automatic weapons.149 

The dispute began, at least publicly, on April 12, 2014, at the Tribe's annual 

meeting, when the Paskenta Chairman diverged from the scheduled agenda and 

summarily suspended an elected member of the Tribal Council and began reading a 

prepared statement announcing that certain families, including the suspended tribal 

councilmember's family, were not legally enrolled Paskenta. As a result of this attempted 

action, near-violent chaos ensued, the Tribal Council Vice Chairperson adjourned the 

annual meeting, and local police were called to maintain the peace. 

After four tribal councilpersons and various tribal members left the meeting room, 

the Chairperson proceeded to: (1) allege that three of those four councilpersons had 

"abandoned" the annual meeting, creating vacancies pursuant to the Tribe's constitution;  

(2) appoint new councilpersons of his own liking; (3) raid the Tribe's headquarters in the 

middle of the night, using armed casino guards to remove tribal property and files, and 



From Dispossession to Disenrollment 

91 
 

destroy tribal fixtures; (4) empower non-Indian casino management aligned with him to 

control the Tribe's casino; and (5) cease gaming per-capita payments to the abandoned 

councilpersons and about 75 members of their families. 

Literally overnight, a tribal leadership dispute was born; two separate tribal 

council factions held "council" meetings, passed resolutions, and disclaimed the actions 

of the other. As the parties attempted to determine which leadership faction should 

govern the tribe, litigation would ensue in two separate courts, both claiming to be the 

Paskenta Tribal Court. Meanwhile, the Chairperson's chosen casino management team 

used guards armed with semi-automatic rifles to keep the Original Tribal Council out of 

the casino and other tribal properties, including the tribe's health clinic, and commenced 

suspension and disenrollment efforts against those Council persons and their families. 

In contrast to the Nooksack disenrollment dispute, the Paskenta dispute appears to 

only be marginally related to enrollment eligibility, having much more to do with control 

of money from the Tribe's casino. In addition, non-Indian control appeared to play a 

significant role at Paskenta.  In fact, non-Indian involvement appears to be a trend among 

small tribes with large casino revenues. 

It is very significant that a pattern can be observed in situations where non-Indian 

interests undertake to gain benefits from tribal casinos: (1) creating a disenrollment 

dispute; (2) using the disenrollment dispute as a proxy for a political takeover via recall, 

election, or hostile takeover; (3) exerting control over a tribe's casino and other cash-

generating enterprises-by violent force if necessary-and seizing the gaming money to pay 

the provocateur non-Indian attorneys, casino managers, and militia; and (4) issuing press 

releases speaking of "disenrollment," "tribal factions," and "embezzlement" as to 
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legitimize the takeover in the eyes of the remaining membership and BIA officials, who 

generally look for any excuse to perform their jobs with "indifference to tribes."150  

Also, whenever gaming tribes begin distributing large per-capita payments, 

followed by unprecedented disenrollment actions, those tribes' actions should probably be 

regarded with a degree of skepticism. While the Indian Gaming Regulatory Act did 

impose upon tribes a requirement to secure federal approval for any plan to distribute 

gaming revenues on a per-capita basis to members, presumably to prevent political 

favoritism or corruption, this has not always worked. 151 

Something that makes obvious greed and corruption so troubling is the way that 

tribes throughout the country have rationalized the dis-enrollments of historically 

affiliated families.  Consistently they rationalize disenrollment on the grounds of 

exercising legal rights to sovereignty and self-government that are also culturally integral.  

This is not true sovereignty, however, -it "is a sovereignty inflicted through racialized 

notions of Native authenticity [and] perpetuate[s] stereotypical notions . . . in order to 

dismiss both public scrutiny and internal accountability of their actions as anti-Indian and 

anti-tribal sovereignty." 152 

The authority to make intra-tribal disenrollment determinations was "delegated by 

law to the Indian Tribes" via federal regulations and policies, and is simply a byproduct 

of the assimilation and termination policies of yesteryear-policies that have now spiraled 

out of control.  

As late as 1988, the DOI concluded that it had "broad and possibly non-reviewable 

authority to disapprove or withhold approval ... regarding membership."  Because the 
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DOI and its BIA abruptly removed themselves from this arena, this means that they 

won't-not that they can't-make these determinations as a matter of federal policy.153  

Throughout U.S. history, disenrollment has proven to cause: (1) the perpetuation 

of federal policies that mandate an arbitrary, aberrant, and forced biological division 

between Indians and non-Indians, to the detriment of the former; (2) assimilation and the 

loss of the tribal land base and related Indian cultural identity; (3) wholesale termination 

of the federal-tribal relationship; (4) a lack of redress to Indians aggrieved by their tribal 

leaders; (5) intra-tribal factionalization; (6) Indian-on-Indian violence; and (7) disregard 

of the federal fiduciary duty. 

Again, disenrollment-as opposed to setting limits on enrollment- is not an exercise 

of inherent tribal sovereignty, which the federal government itself has explicitly and 

repeatedly recognized, even into the modern era. Instead, disenrollment is an exercise of 

outdated and archaic federal policies that were intended to destroy tribal sovereignty-to 

have it replaced by a "definition of sovereignty that . . . replicat[es] many of the kinds of 

abuses we once fairly accused the United States of engaging in."154  Federal per-capita 

termination (e.g. Osage and Creek), IRA (Nooksack), and "hands-off' (Paskenta) policies 

and practices do not support tribal sovereignty. These modes are all creations of the 

federal government, which have undermined tribal governments for way too long.  

Additional complexities, such as those reflected in attempted assertions of civil 

rights, and in the inadequacies of state and tribal courts, present considerable difficulty in 

terms of finding remedies.  Neither federal nor state courts possess subject matter 

jurisdiction to entertain disenrollment disputes, and even when tribal courts exist they are 

often neutralized by tribal politics.  In addition, as already observed, both Congress and 
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the executive branch, including the Secretary of the Interior and its related Bureau of 

Indian Affairs, have recently taken a hands-off approach.  

Under these circumstances it has been suggested that International Forums can 

play an important role in finding some sort of remedy.  In fact, it has been said that, 

"Without international tribunals demanding that tribal governments be accountable, the 

disenrollment crisis will reach a boiling point, and the principles of tribal self-

government will be legally dismantled."155 

There are problems with appeal to international forums as well, however, such as 

the fact a party must first exhaust all domestic remedies, which is usually prohibitive in 

terms of money and time.  Next is the fact that even if a disenrollee obtains a "remedy" 

internationally, the offending tribe is not required to honor it. Absent Congressional 

action, or a disenrolling tribe voluntarily waives its immunity, domestic enforcement of 

any ruling rendered by international forum is unrealistic. 

Although it may be up to the tribes to stop the disenrollment epidemic; it may also 

be that a combination of more litigation; some sort of return to BIA oversight; and, 

perhaps an amendment to the ICRA to allow for review of tribal court disenrollment 

litigation pursuant to 28 U.S.C. § 1331 will be necessary.  1331 grants federal courts 

original subject matter jurisdiction over certain causes of action and grounds the majority 

of civil actions heard in federal court.  This would also align with reinforcement of the 

federal trust obligation to protect the fundamental rights of political liberty owed to 

individual Indians and protect against Indians suffering physical violence at the hands of 

their government, the very harms that the ICRA intended to prevent. 
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Case law from various tribal courts demonstrates that Indian dis-enrollments and 

expulsions are often carried out with little or no recognizable process, and even when 

there is an established process, there is no guarantee that it will be followed in any one 

case.  Procedural ICRA review could get out ahead of muddled court actions and could 

possibly nip most unjustified disenrollment proceedings in the bud, even without looking 

to the merits. 

Related concerns about erosion of immunity might also be addressed by a limited 

congressional waiver of tribal sovereign immunity for the purpose of a procedural 

review.  Hopefully this would create a proper balance between the interest of allowing 

non-Indians in for certain purposes, and, protecting sovereignty.  Similarly, Congress 

could also empower the BIA to take a more active role with respect to what are now 

considered internal and unreviewable disenrollment decisions of tribes. Similar to other 

examples of government involvement, in 2000 Congress intervened to resolve a tribal 

membership dispute through statutory changes regarding the BIA's authority to review 

tribal constitutions.156  

These are all avenues that should be explored more thoroughly, however, unless 

tribal governments address the disenrollment crisis by means of internal reform, and 

probably by support of minimally invasive federal policy and legislation changes, it has 

been said that American indigenous peoples could end up terminating themselves.157  

American Indians, however, have proven to be surprisingly resilient, and there is also 

every reason to believe that resilience will collectively result in finding some way to cure 

the disenrollment epidemic. 
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Although litigation has proved largely unsuccessful for tribes in the modern era, it 

should probably not be dismissed out of hand.  Steven Paul McSloy, formerly general 

counsel of the Oneida Indian Nation of New York, has advised Indians to "Stay out of the 

Supreme Court. I am glad to hear about the Native American Rights Fund's Supreme 

Court Project, which seeks to screen cases before they go before the Court, but to me, 

taking Indian cases to the Supreme Court has been prima facie malpractice for the last 20 

years."158  

McSloy uses the metaphor of the "miner's canary" to suggest that Indians have 

been used to explore the uncharted territory between state, federal, executive, legislative, 

and judicial power. Citing the Supreme Court's major Indian cases, McSloy explains 

how, in Cherokee Nation v. Georgia (1831), the Court ruled in favor of the state over 

Indians; however, in a similar case one year later, Worcester v. Georgia (1832), the 

Indians won as a means of establishing federal supremacy over the state. In Ex Parte 

Crow Dog (1883), the government paid legal bills to get the case to the Supreme Court, 

where the resulting decision led to passage of the Major Crimes Act, allowing application 

of federal criminal law to Indians.  

In similar fashion, United States v. Kagama (1886), an extension of Crow Dog, 

held that the federal government had the power to pass laws over Indians even if such 

power was not authorized by the Constitution, which made possible the General 

Allotment Act passed the next year; the 1968 Indian Civil Rights Act was sponsored by 

North Carolina senator Sam Ervin not necessarily to support Indians but to show how 

tribal governments were worse violators of civil rights than southern states; and the 1978 

Indian Child Welfare Act resulted in the 1989 case Mississippi Band of Indians v. 
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Holyfield, where tribal jurisdiction was upheld over that of the state. In the Strate v. A-1 

Contractors (1997), Atkinson v. Haldane (1977), and Nevada v. Hicks (2001) cases, 

however, where tribal authority was pitted against that of the federal government, all the 

decisions went against the Indian parties.  

With regard to Indian land claims and in the Indian Gaming Regulatory Act, 

McSloy emphasizes that Indians should stay out of court, unless, for whatever reason, the 

federal government is clearly on the Indians' side. He goes on to conclude that Indians 

should make deals instead of becoming all-or-nothing litigants, stating flatly that "Indian 

nations should get out of the sovereignty talk, get out of the rights talk, and get out of the 

constitutional talk, because it is not going to work before the current Supreme Court. 

Litigation is only one weapon in the arsenal of tribal sovereignty—it should not be a 

tribal way of life. The best way for the canary to survive is to stay out of the mine."159  

Despite the complexities involved, there is still a place for litigation in smoothing 

out tribal conflict such as disenrollment.  There is also benefit in the Courts returning to 

Congress more responsibility for balancing the interests of Indians and non-Indians on 

reservations as well as establishing policy for other issues.160  Congress might then be 

better encouraged to strengthen tribal courts in certain ways. Increased funding would, of 

course, be enormously helpful, but something like a special Court of Appeals for Indian 

Affairs would be a tremendous help in balancing the existing perception that non-Indians 

cannot get a fair trial in Indian courts.161  

Indian lawyers should also continue to coordinate with the Tribal Supreme Court 

Project set up by the National Congress of American Indians and the Native American 

Rights Fund (NARF) and work to make sure only winning cases go up to the high court. 
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The most interesting possibility, however, and the one with the most far-reaching 

potential to quiet the existing chaos in Indian Country, would be for Congress to enact an 

"Unallotment Act." Bruce Duthu once discussed "a federal statute that would provide 

that, after the passage of a certain amount of time, perhaps a decade, all nonmembers who 

remain in Indian country would be subject to full tribal territorial sovereignty . . . 

Congress might provide the tribe with a right of first refusal concerning any transfer of 

fee simple land within the reservation, so that the tribe would have the privilege of 

purchase . . . .” 162 

A more aggressive program would recognize "a tribal power of eminent domain 

concerning fee simple reservation land . . . such efforts may have a significant chance of 

success on some Indian reservations today, which because of depopulation trends by non-

Indians have an increasingly "'Indian character.'"163  

As already mentioned, litigation has a place in working out areas of conflict, 

although it is necessary to understand the complexities involved.  For example, Congress' 

acknowledgment of tribal self-determination policy in the Santa Clara Pueblo v. 

Martinez decision is often misinterpreted. To go beyond wishful thinking, what the court 

really did in Santa Clara was to hold that federal court enforcement of the ICRA is 

limited to habeas corpus jurisdiction on behalf of persons in tribal custody and that the 

ICRA cannot be directly enforced against Indian tribes because they are shielded from 

suit by sovereign immunity.   

In the Santa Clara Pueblo v. Martinez decision the plaintiff, Julia Martinez, was a 

female member of the Santa Clara Pueblo who was married to a nonmember Navajo 

Indian.  Ms. Martinez filed suit because her children were denied tribal membership 
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pursuant to a 1939 Santa Clara Ordinance that prohibited children of women who married 

outside of the Tribe from becoming members. Because the Ordinance did not impose the 

same prohibitions on the children of male Pueblo members, Martinez alleged that the 

Tribe had violated her right to equal protection, as guaranteed by the Indian Civil Rights 

Act of 1968 ("ICRA").164 

Citing Martinez v. Southern Ute Tribe of Southern Ute Reservation,165  the Pueblo 

argued that the federal court lacked jurisdiction.  The U.S. District court pointed out the 

case the Pueblo had relied on was decided before the enactment of the ICRA; and, that 

since enactment the allegations at issue not only created a federal question but abrogated 

tribal sovereignty.  The U.S. Court of Appeals agreed. 

In its petition to the U.S. Supreme Court, the Pueblo again asserted that the ICRA 

did not authorize federal courts to review violations of its provisions except as they might 

arise on habeas corpus and, further, that the ICRA did not waive the tribe's sovereign 

immunity from suit.  The Court agreed, and disposed of the case procedurally.166 

Proper understanding of Santa Clara includes: 1) federal court enforcement of the 

ICRA is limited to habeas corpus jurisdiction on behalf of persons in tribal custody;  2) 

the ICRA cannot be directly enforced against Indian tribes because they are shielded 

from suit by sovereign immunity; 3) a valid act of Congress may impose rigorous duties 

on tribal governments, but does not necessarily create a cause of action for an 

infringement or violation of those duties: 4) congressional waivers of a tribe's immunity 

from suit to redress (e.g., civil or human rights violations) must be express, and cannot be 

implied.167 
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To clarify further, Santa Clara Pueblo does not stand for the proposition that tribal 

membership is "a matter within the exclusive province of the tribes themselves;" --a 

matter that the federal government absolutely lacks the authority to intervene in.168 So, 

Santa Clara Pueblo does not hold that the BIA has no "authority to intervene in internal 

tribal matters so to protect tribal autonomy and self-government activities."169  

Again, Santa Clara Pueblo is not the foundational case on tribal membership, and 

its relatively narrow holding had absolutely nothing to do with enrollment or 

disenrollment; it was purely jurisdictional. Indeed, in 1988-ten years after Santa Clara 

Pueblo-the Department of the Interior ("DOI") continued to acknowledge that, while 

tribes do possess the authority to set tribal membership standards, their authority has 

always been subservient to the Secretary of the Interior.170 

Bottom line, Santa Clara dealt a severe blow to tribal members’ ability to sue 

under ICRA. This is because the writ of habeas corpus is an extraordinary remedy 

available only where there is a criminal sanction, some element of detention, and all other 

available remedies have been exhausted.171 As a result, there are only three post-Santa 

Clara ICRA cases brought by tribal members in federal courts that have survived motions 

to dismiss to reach a decision on the merits of their claims. These cases highlight the 

inability of tribal members to protect their rights except in the worst circumstances, such 

as banishment. 

The leading case with respect to the availability of writs of habeas corpus under 

ICRA is Poodry v. Tonawanda Band of Seneca Indians.172  In Poodry, five members of 

the Tonawanda Band of Seneca Indians petitioned for writs of habeas corpus under the 
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ICRA, challenging tribal council charges of "treason" resulting in a sentence of 

banishment from the tribe’s reservation.  There was no tribal court, and, as a result, no 

hearing as part of the process. The defendants appealed to the Circuit Court, which held 

that federal courts have subject matter jurisdiction to entertain applications for writs of 

habeas corpus to afford “petitioners access to a federal court to test the legality of their 

‘convict[ion]’ and subsequent ‘banishment’ from the reservation.”173 

Federal court jurisdiction was facilitated by the fact there was no functioning 

tribal court to provide basic due process, and, the tribe had gone so far as to banish the 

members rather than simply dis-enroll them.  Going to the extreme of banishment reflects 

not only the lack of remedies available to tribal members, but also reflects what amounts 

to tunnel vision at times on the part of tribes dealing with membership issues.   

One example of extreme action is found in the Snoqualmie banishment case in 

Washington State, Sweet v. Hinzman.174  The tribal council banned nine members, 

including the former chairman, on grounds of "treason," which in one case was defined as 

meeting with the BIA.  Due to the lack of a tribal court the banished tribal members 

sought a writ of habeus corpus for relief from banishment that took away their tribal 

membership, access to services, and actually excluded them from tribal lands.175   

The tribal council asserted various forms of sovereign immunity to try and block 

the banishees from having access to federal court.  The United States District Court 

denied motions to dismiss, citing Poodry, and holding that the tribal council did not have 

immunity due to being sued in their official capacity for unlawful acts. 

It is important to understand that the Snoqualmie members did not challenge the 

ability of the tribe to exercise its sovereign right to banish tribal members, only the 
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manner in which the banishments were executed.176  As a result, "the fact that the 

challenge was procedural, and not to the substance of the Snoqualmie Tribe’s law, 

traditions, and custom of banishment, enabled the court to review the tribe’s actions. Any 

challenge to the underlying tribal law would have faltered under the principle that Federal 

courts will not sit in review of internal membership decisions of the tribe."177 

The banished Petitioners argued they were entitled to the same rights as provided 

by the United States legal system in asserting their ICRA rights, including a "Bill of 

Rights" contained in the Snoqualmie Indian Tribe's Constitution.  Snoqualmie Tribal 

Council Respondents declared at trial the "Petitioners were lucky, as traditionally those 

accused of the crime of treason would have been sent over the Snoqualmie Falls in a 

canoe."178 

The court concluded that Petitioners demonstrated violation of their right to due 

process; that Petitioners had exhausted all available tribal remedies; and, that banishment 

affected the liberty interests of the Petitioners.  The court further stated that “under 

traditional notions of due process, notice, and opportunity to be heard, the facts combined 

demonstrate a denial of Petitioners’ right to due process under ICRA.”179 "As a result, for 

the first time in the post-Santa Clara era of Indian civil rights litigation, the court granted 

the petition and issued the writ, effectively vacating the Snoqualmie Tribal Council’s 

action."180 

A subsequent similar case, Jeffredo v. Macarro, reached a very different result 

when the Ninth Circuit court disagreed with disenrolled tribal members and upheld 

dismissal of their lawsuit.  In analyzing the two cases, it can be fairly said that, first, the 

action a tribe takes against members must amount to a detention and be on the level of 
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banishment.  The loss of access to services is insufficient to make a claim under the 

ICRA.  Second, where disenrollment proceedings use a term such as "treason," implying 

a criminal action, the court is more willing to grant habeus corpus. Third, federal court 

jurisdiction will not be granted where there is a reasonable tribal court proceeding or 

where the tribal member fails to exhaust tribal remedies. 

Despite the fact that both Sweet and Jeffredo rely on Poodry to reach very 

different results, Sweet is very important to ICRA arguments in future cases.  While 

Jeffredo supports tribal government disenrollment actions, it also serves as a warning 

against abusing Indian civil rights.  That and the Cherokee Freedmen debate should 

motivate tribes to take better care with banishments and enrollments before Congress gets 

involved and amends the ICRA in a way that imposes further limitations on tribes. 

Another possibility is an administrative review process including written notice 

and an opportunity to be heard; a prohibition on ex parte communications; written 

procedures for administrative hearings; written opinions or orders from decision-makers; 

and an opportunity for appeal to tribal court. This could be done in existing tribal courts, 

would not necessarily require lawyers and judges, and, could utilize tribal elders and 

tribal common law.  

Amendment of the ICRA to provide for review under 28 U.S.C. § 1331 connects 

with the federal trust obligation to protect the civil rights of individual Indians, although 

such review is procedural and does not have much authority as a result.  Nevertheless, it 

is not only better than nothing, but also has potential to precede biased proceedings so 

that unjustified actions might be interrupted before getting to the issues. 
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Another potential problem with ICRA amendment is additional erosion of tribal 

sovereignty resulting from the waiver that would be required.  Tribal immunity is 

important, to be sure, but it is done in limited fashion in certain circumstances.  Where 

there are injuries and rights deprivations a limited congressional waiver of tribal 

sovereign immunity for the purpose of a procedural review seems reasonable.  Similarly, 

Congress could also empower the BIA to take a more active role with respect to what are 

now considered internal and unreviewable disenrollment decisions of tribes. For example, 

in 2000, Congress intervened to resolve a tribal membership dispute vis--vis statutory 

changes regarding the BIA's authority to review tribal constitutions.181 

In a general sense, tribes should consider the possibility that the current Congress 

might see disenrollment controversies as a rationale to end or move away from self-

determination policies.  In fact, a Republican-fueled "trend away from the Indian self-

government movement" and accompanying prediction that a Republican-controlled 

Congress might well put "an end to policies of self-determination" exists.182  

There are other areas of confusion that are also important to sort out, for example,  

no other cultural group's right to define its own membership is directly reflected in an 

opposite right to sever its relationship with its members.  The most obvious example is 

United States citizenship, which is conferred by birth or by naturalization. Once 

citizenship is attained, however, there are no means by which it can be taken away. 

In legal parlance, conferring citizenship is an inherent power associated with 

national sovereignty; the taking away of citizenship, a subsequent action, is by its very 

nature a delegated power.  By all civilized standards such powers of divestiture are 

subject to constitutional protection and certain requirements:  1) de novo review in a 
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federal court;  2) the right to representation by an attorney;  3) access to a representative 

jury of the potentially divested individual's peers.183  Without such protection it is likely 

that significant aspects of human interaction would be reduced to chaos. 

Although judicial indifference to divestiture among tribal people has been official 

policy for some time, there is evidence that may be changing.  A number of California 

courts have expressed concern, with the California Court of Appeals in LaMere v. 

Superior Court of the County of Riverside going so far as to say, "[O]ur ruling means that 

plaintiffs have no formal judicial remedy for the alleged injustice [because] Congress has 

not chosen to provide an effective external means of enforcement for the rights of tribal 

members . . . .184  A finding that the power to dis-enroll is a federally delegated construct-

a proposition for which there is ample evidence-would require that the federal 

government at least provide some rights to those targeted for disenrollment and would 

thereby satisfy these courts' concerns.185 

Strengthening tribal courts by, for starters, increasing funding, would obviously 

be of great help in guaranteeing constitutional protections for Indians and non-Indians. In 

fact, failing to do so is the clearest sign of a continued racial dictatorship.  There are 

other, doable things, as well, such a special Court of Appeals for Indian Affairs, which 

could alone balance the existing perception that non-Indians cannot get a fair trial in 

Indian courts.  Such a court of appeals would also significantly relieve the cognitive 

dissonance that exists toward both Congress and The Supreme Court.  Both institutions 

simply look bad as a result of their historic straddling of Indian affairs, and a designated 

forum with ultimate legal responsibility for federal Indian law issues would help restore a 

perception of justice. 



From Dispossession to Disenrollment 

106 
 

Since 1975, tribes have moved towards self-determination. Part of this movement 

has been the revision of constitutions drafted by the federal government, to bring them in 

line with the values, traditions, and goals of the tribe.186 One of the major stumbling 

blocks in this process of constitutional reform is how the tribe will define its 

membership.187 

One interesting aspect of tribal membership is its potential to positively influence 

the federal government, for example, in ways that might promote increasing tribal 

jurisdiction, as in the Violence Against Women Act amendments of 2013.  This, of 

course, could also positively influence expansion of tribal civil and criminal jurisdiction 

and increased sovereignty by focusing on internal political dynamics in ways that would 

reassure the federal government that business is being handled properly. 

A tribe's reputation for being inclusive and culturally cohesive can impact the way 

state and federal governments, as well as non-Indians, behave with regards to the tribe. 

There are many misconceptions about tribes, and if they act like more legitimate 

governments that deserve sovereignty, they will be more likely to make political gains. 

Additionally, a greater respect for tribal sovereignty in a community might encourage 

individual non-members to respect tribal laws and decisions, even when the tribe lacks 

formal legal jurisdiction. 

Enrollment is, of course, a central aspect of tribal membership, but there are other 

forms and combinations of requirements that can be used to construct membership 

criteria appropriate to a specific tribe. In addition to cultural connection criteria, common 

requirements include blood quantum, lineage requirements, adoption procedures, 

birthplace requirements, and no dual citizenship. 
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Blood quantum probably provides the easiest rough approximation of tribal 

cultural connection, however, it has an uncomfortable association with federal policies 

and is probably among the most risky in terms of extinguishment of the tribe.  Blood 

quantum also was the way membership worked pre-contact, limits membership to kin, 

encourages people to marry and reproduce within the tribe, and is well-established for 

many tribes, both historically and at the present time188. 

Blood quantum has a downside as well, however, and just as blood quantum was 

used to divide up resources for tribal members, its continued use can encourage tribal 

members to think of membership as a limited resource, like money, rather than as a 

cultural and governmental entity. Plainly stated, blood quantum rules often encourage 

selfish exclusion instead of forward thinking inclusion.189  It is important to state that 

blood quantum is not necessarily bad for all tribes, nor should it be thought that race can 

have no legitimate role in determining membership.  The most danger lies in using blood 

quantum as the sole criterion for membership, which often fails to reflect elements that 

are important to long-term survival. 

Lineal descent is a very loose requirement and employed by some of the largest 

tribes today.190  This looser rule has resulted in greater external political clout for these 

tribes by increasing membership. There is also a lesser chance of the tribe eventually 

running out of members through intermarriage, unless the rule is that both parents must 

be members. 

A problem is that descent rules tend to weaken ties to the tribe other than applying 

for and receiving membership. Under blood quantum rules, members are encouraged to 
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marry other members, and therefore be present in tribal communities interacting with 

other tribal members. Under lineal descent rules, however, there is much less incentive. 

A problem shared by blood quantum and lineal descent rules is the fact they are 

race based rules for membership. This runs counter to the Supreme Court’s equal 

protection policies, and, tends to create concern among people with regard to a perception 

of special treatment of Indians.191 These considerations create the need for caution in the 

use of race, particularly as the sole criterion for tribal membership. 

Several tribes have adoption or naturalization procedures for non-members to 

become members of the tribe, but the requirements for adoption vary from tribe to tribe. 

Some tribes seem to have no Indian blood requirement, at least in the constitution,192 

while others do.193 Some tribes also have additional requirements in order to be adopted, 

such as residency194 or spousal connection.195 Adoption procedures have the advantage of 

being flexible and taking the most information into account, but a reliance solely on 

adoption proceedings to fix other errors in the system is unwise. These proceedings will 

likely have a great deal of discretion built in,196 which could be abused to exclude 

personal or political enemies of the person or persons in charge of deciding adoptions. If 

appeals of adoption decisions are used to combat these potential errors, it could greatly 

increase the burden on tribal courts or administrative bodies. 

Fort Belknap, Montana, my community of origin, undertook to adopt a number of 

individuals in the early 2000's.  These individuals included a number of “1/8ths," as they 

are called among the Aaniih/Assiniboine tribal community of Fort Belknap.  There are 

quite a few eighths, especially on the east end of the reservation, however, in most cases 

their lineage is well understood.  Those whose lineage is less well understood are 
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individuals like myself, who, in most cases, are lacking certainty as to their biological 

father.  Also in most cases, we were raised at Fort Belknap by extended family and are 

well "known and recognized in the community."  Adoption was particularly important to 

us as it was the only tangible way for our otherwise legitimate relationship to the tribe to 

be recognized. 

The most recent business related to enrollment at Fort Belknap occurred in early 

2016 in a Secretarial Election where the Fort Belknap Indian Community Council 

proposed an amendment to the tribal constitution, Article III, Subsection 5, Definitions, 

where it read: "Wherever the term "'Indian Blood'" is used in this article, it shall be 

determined to mean the blood of either or both the Assiniboine or the Gros Ventre tribe 

of the Fort Belknap Reservation." 

The proposed amendment read as follows: "Wherever the term "'Indian Blood'" is 

used in this article, it shall be determined to mean the blood of either or both the 

Assiniboine or the Gros Ventre tribe of Fort Belknap Reservation. This definition as to 

Assiniboine blood shall also include Assiniboine blood with origins on the rolls of the 

Fort Peck Reservation, and may be used to reach the necessary blood quantum for 

enrollment, provided said individual otherwise is eligible for enrollment under Article III, 

Section 2 of this constitution."197 

The Blaine County Journal News-Opinion reported: "After years and two 

different sitting councils, the secretarial election was finally held after many trials and 

temporary roadblocks. Both the Assiniboine and Gros-Ventre tribes voted and the vote 

passed by a count of 154 for and 99 opposed. Also, a secretarial election calls for 30% of 
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the registered voters to participate. The actual percentage voting was at approximately 

38%, satisfying the 30% needed. 

The election pertained to Fort Belknap encompassing the federally recognized 

Assiniboine blood of the Fort Peck tribes. This process is not setting any sort of precedent 

for the federally recognized tribes of America. The Fort Peck tribes are already 

using/encompassing the federally recognized Assiniboine blood from Fort Belknap into 

their tribal blood quantum. This process has been accepted at the regional level in 

Billings and also at the national level in Washington, D.C. 

This election will not really be beneficial to our present population, but will be 

beneficial to our future generations. As of this date at Fort Belknap a very high 

percentage of our new enrolled members are 1/8 combined Assiniboine and Gros-Ventre. 

Many of our new and present enrolled members of both tribes have Fort Peck 

Assiniboine in their blood quantum but presently, we at Fort Belknap do not apply it to 

our blood percentage, as it is done at Fort Peck. So hopefully this election will benefit 

and be accepted by our people here at Fort Belknap. Finally, although it passed on the 

vote of our people 154 to 99, the election can and probably will be appealed. As it can be 

by any member on the registered voter list."198 

The larger topic of enrollment/disenrollment can benefit from exploring the 

influence of history, as well as more contemporary things such as how tribes might enroll 

non-Indians as members.  It is interesting to note that it appears tribes could do so, even 

without action from Congress.  It would also be necessary, however, to explore the 

implications of expanding tribal membership, particularly with regard to potential for 

bringing tribes closer to pre-Oliphant criminal jurisdiction. 
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Tribal membership decisions have other policy implications as well, and it is 

necessary to examine ways to reconcile competing objectives.  By combining different 

membership requirements, and tying certain benefits and rights to particular criteria, 

tribes could evolve their membership to more closely reflect their long-term goals.  A 

foundational requirement is keeping membership rules consistent with each tribe's culture 

and traditions.  At the same time, there are legal and political considerations that usually 

necessitate thoughtful constitutional reform.  Balancing tribalism with reasonable 

accommodation of the mainstream are two of these and it will be through a similar 

balancing of traditional and postmodern ways of knowing and being that they will be 

accomplished. 
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Chapter 5 

Traditional Tribal Policy and Federal Indian Law 

 

Balancing tribalism and the mainstream has been a common theme throughout 

this discussion, as is  the relationship between American Indians and Federal Indian Law.  

It has been suggested that the relationship can be seen as an allegorical representative of 

the postmodern condition of all peoples, and that, as such, it may prove to be a useful 

model by which different cultures can coexist.  Support for such a claim can be found in 

the recently established tribal justice systems wherein Indian peoples are making social 

and ecological decisions that blend traditional tribal policy and dispute resolution with 

those of the mainstream American legal system.  In this expanded role the courts function 

to accommodate and foster diversity rather than simply enforcing the status quo. An 

example of a blend of traditional tribal policy and dispute resolution with that of the 

mainstream American legal system can be found in the relationship between tribal modes 

of storytelling and codes of behavior. 

There is a contemporary movement called modernism that seeks to divide and 

separate storytelling from lived experience and associate it instead with universalist ideas 

about “human nature.”  One result of this form of separation and division is modernism’s 

attempt to categorize storytelling as a primitive activity of undeveloped people such as 

American Indians.199  At the same time, storytelling is essential to all people, and has a 

strong influence on many things, including codes of behavior expressed in legal 

narratives.  Examination of storytelling in general can reveal some of the elements related 

to modernism's attempt to categorize storytelling as primitive.  More specific 
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examination of American Indian storytelling, via Navajo customary law and tribal 

preservation programs, can reveal the importance of a more holistic voice, particularly in 

legal narratives where stakes are often very high. 

It is important to note at the outset that separation and division has become a 

common, all-purpose strategy for many kind of activities; however, it is also the 

definition of evil in the tribal community within which I was raised and acculturated.200  

Within this paradigm Evil is not figured as an entity with horns and a tail, or, projected 

onto those whose beliefs and actions are different, it is defined as separation and division.  

The most evil of actions is the separation and division of another entity from its life, 

which also applies to the animal, rock, and tree people.  The way to deal with evil is 

equally straightforward, and consists of acknowledging evil’s presence and turning away, 

thus neutralizing its power.  This approximates the Christian notion of turning the other 

cheek, a concept that has an unusual complexity, particularly for the ways so many 

people choose to ignore it in favor of violence and destruction. 

Considering the relationship of storytelling to codes of behavior articulated in 

courtrooms begins with the ways storytelling articulates life experience that is wholly 

contingent, or, in a constant state of evolution.  This is paralleled by a signature feature of 

stories told in living communities, which is the fact they are always being retold.  

Embedded in this telling and retelling are articulations of various social and cognitive 

functions, which helps explain how the stories of cultures directly sustained by 

storytelling have vital social purposes.   

The importance of stories to cultures directly sustained by storytelling includes 

the fact stories are the primary way those people define themselves.  Stories are also the 
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most common means by which boundaries can be crossed peacefully, and, they are also 

one of the most effective means of cultural translation; for example, the Cinderella story 

with which we are all familiar actually has its origins in Southeast Asia.  One last 

dramatic example is the fact it is also through stories the great religions of the world have 

been passed on.  

Describing how storytelling works is a large task; however, there are some 

elemental principles that can be helpful.  First, stories tend to provoke judgment, and in 

that regard, genuine storytelling is inherently antiauthoritarian.  Stories are told by 

individuals, not groups, and stories are also received by individuals, each of whom 

interprets the story for him/herself.  As a result, despite the efforts of totalitarian regimes 

to promote official stories, that kind of propaganda narrative has consistently been short-

lived. 

Genuine storytelling is also unpredictable in terms of ethical or other kinds of 

values, which means there are excellent stories that some people find distasteful, such as 

parts of The Song of Roland for Europeans and certain Coyote stories for tribal people.   

Analyst Peter Rabinowitz discusses the importance of understanding the context of 

freedom of reception, including dislike, and the related concept that wherever real 

storytelling takes place, an essential human freedom exists.201  Understanding certain 

things about audiences becomes important when we realize that they play a large role in 

the creation of story; in fact, they often determine the way a given story is told.  The 

Western Apache, for example, speak of “stalking with story,” or, telling a story in a way 

that has a specific effect on a particular listener or group of listeners.202 
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In Mapping Intergenerational Memories, Proving the Contemporary Truth of the 

Indigenous Past, Robert Alan Hershey has discussed significant differences between 

American Indian ways of knowing and being, and Western, often Colonial, ways such as 

cartography and spatial theory.203  These differences are important because they often 

involve high-stakes issues such as title to land and general human rights, that must be 

worked out in Western legal forums.  Although ownership of land is story-based in both 

systems, Western Colonial stories of title are written, whereas American Indian stories 

tend to be excluded because they are significantly oral. 

One significance of this difference is that it sets up a power struggle between the 

ethnocentrism built into evidence allowed in Western legal systems and the ways tribal 

people use oral information and history as evidence.  As a result, "oral histories as 

employed in 'Indigenous' cases are seen as reliable only when standing alongside 

corroborating 'scientific' evidence such as archaeological and/or geological data not 

uncommonly accompanied by a Western-certified 'expert' witness."204 This points out the 

need to find ways to bring tribal oral information and history into Western courtrooms, 

including developing ways of explaining how such information works to mainstream 

lawyers and judges. 

Modernism’s attempt to categorize storytelling as a primitive activity is a process 

of devaluing that has also been practiced by legal scholars, who object to the content of 

stories that interrogate mainstream descriptions of a benevolent nation by telling of 

institutional racism.  This has been accomplished through what has been called 

"counterstories."205  These counter-stories are disturbing to mainstream legal scholars 

because they not only question the ways the mainstream has ordered their world, but, 
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they are also are told by minorities who speak based on their own experience and 

reality.206    

Institutional racism is commonly perpetuated through myths, such as stories about 

how racism was eliminated by the civil rights movement; stories that tell how some 

cultures are more prone to dysfunction than others; and stories describing how some 

cultures are less ambitious than others.  These myths are often cloaked in scholarship and 

advanced by those with only book knowledge, such as that gained from the shaky 

foundations of American History; or, from downright misinformation that purposely 

excludes the actual memories of minority people. These scholars also often claim that 

counter-stories to American Triumphalism only serve to degrade the quality of legal 

analysis.  Although the conversation related to counter-stories was much more active a 

few years ago, it still has relevance to understanding how tribal stories are treated in the 

mainstream legal system. 

Richard Delgado's observation that counter-stories are significantly based on their 

narrators' personal experience and reality has particular meaning for me due to my own 

cultural background.207  I am an enrolled tribal member and was raised in the A'a ni nin 

and Nakoda tribal community of Fort Belknap, Montana.  I also graduated from a law 

school where two of the vocal critics of the minority voice in legal scholarship were 

teaching faculty.208  I went on to work in American Indian Studies in mainstream 

universities for some thirty years, and I am now considering how to use my own personal 

experience and reality as a form of counter-story.   

When I attended law school in 1982-85, Critical Race Theory was just beginning, 

and I was just off my family’s reservation ranch in Montana.209  The degree of non-
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acceptance I experienced from the mainstream during this transition period was 

something for which I had no frame of reference, other than familiar frustration.  I say 

familiar because my folks made me go to school off-reservation, which I didn't much care 

for, and I think I can fairly say that mainstream educators didn't much care for me, either.  

Throughout both these times of transition in my life I was almost completely unable to 

contextualize, theorize, or generally articulate why I was experiencing disconnection.  I 

also had no idea what to do about it, and there is no doubt concepts that later evolved 

from Critical Race Theory would have been of great help.   

I am aware that interest in counter-stories and other things of Critical Race 

Theory seems to have subsided from the days of spirited law journal debates, and, to have 

given way to other, less hopeful specialties such as law and economics, etc.  This, too, is 

typical of my life experience, which I first began to notice when I realized I had spent the 

famous 1960s summers of love on a tractor going around and around a hayfield in 

Montana, rather than in San Francisco like many other young people.   

Critical Race Theory is not gone, however, and by fortuitous circumstance I find 

myself in a setting where some of the pre-eminent race theory scholars in the country are 

accomplishing their important work.  It is also encouraging to see that law journals are 

still treating with issues that must not be allowed to go away.  For example, in a tribute to 

Mari Matsuda, Natsu Taylor Saito writes of the decline of American culture and of 

Professor Matsuda's efforts to rebalance poverty, lack of educational opportunities, and 

the explosive growth of incarceration.210 

Saito writes of the struggles of those who paved the way for others, and, of Mari 

Matsuda's reminders that those struggles should not lead to a few lucky ones joining the 
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ranks of the privileged, but to an opportunity to work on behalf of the least privileged.  

Saito then goes on to describe her own background, including the beautiful mistake of 

going to law school, which parallels my own experience. Her description is enhanced by 

her reference to Rob Williams' classic description of the wisdom of being careful what 

you wish for.   

In Vampires Anonymous and Critical Race Practice," Williams, a Lumbee law 

professor, explains what it meant for him as an American Indian, raised to be a helping 

person, to join the legal professoriate, or what he called the Vampire Club. In short, 

people like him, generally presumed to be affirmative action hires, have been employed 

to create the illusion that diversity exists within law schools.  He went on to point out 

how success as a law professor is defined as getting tenure, which requires spending the 

most productive years of one's life writing ponderous articles that conform to mainstream 

notions of legal scholarship.  More importantly, Williams pointed out how, at that time, 

there was no room in the profession for the "storytelling" associated with critical race 

theory. 

Professor Williams vividly described the results of "success" in this domain: 

"Look at me," I said one day to myself in the mirror, except of course, that since I was a 

Vampire, there was no me to look at. Since I hadn't really done anything for anybody 

else, I was basically invisible. I was a resume with a two-page list of . . . law review 

articles, books, and "Other Publications," but not much else."211  Fortunately, this candid 

self-description has proven not to be entirely true, and he has gone on to demonstrate how 

well he learned to play by the legal rules.  Most importantly, he has illuminated ways that 
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sometimes one can put legal rules to work, "in a manner that expands contested sites far 

beyond the parameters of the status quo . . . .”212 

Professor Williams has gone beyond the status quo by not only surviving for 

nearly four decades in the mainstream academic legal world, but, by creating the 

innovative Indigenous People's Law Program (IPLP).  The IPLP operates beyond the 

parameters of traditional law school, particularly the gatekeeping function that either 

excludes or assimilates minorities, and instead prepares them for the necessary work of 

places like tribal court systems. This is important, because it is tribal court systems, like 

the one found on the Navajo Nation, that probably represent the best hope for providing 

an example of how to rebalance mainstream systems that have become significantly 

corrupt. 

One aspect of the Navajo legal system, Peacemaker Courts, are an example of 

places where there is great need to find ways to convince lawyers and judges to accept 

tribal stories, history, and ways of knowing and being.  These types of information are 

crucial as evidence in courtrooms where high stakes proceedings related to tribal people 

are usually conducted; however, their admission is more difficult than it might seem.  The 

difficulty exists in part due to the circumstances associated with interaction between 

tribes and the Western European Colonial project.  More specifically, colonialism is 

usually in denial about its own motivations and methods, which, frankly, are concerned 

with ongoing dispossession of tribal people. 

Better understanding of how to gain access to privileged space such as Western 

courtrooms can be facilitated by observing the evolution of legal storytelling from 

Critical Legal Studies to Critical Race Theory.  To begin, in the post-civil rights 



From Dispossession to Disenrollment 

123 
 

movement United States, a number of views have emerged.  One view is that U.S. society 

has achieved equality and is now color blind; another is that the civil rights movement 

was a failure, and continuing to talk about rights is a useless palliative; and, a third view 

is known as Critical Race Theory (CRT).  A central premise of CRT is that the 

domination of scholarship, ideas, and debates by white voices has to change.   

When CRT first started, achieving change was thought to be a natural province of 

minority scholars, and an initial goal was to find ways to adapt ideas of the civil rights 

movement, which was complicated by a dominant white voice and the exclusion of 

voices of color.  Furthermore, making room for minority voices with regard to ideas of 

the civil rights movement was very difficult because, frankly, the mainstream perceives 

diversity as a threat to their dominance.  Although mainstream dominance made it hard to 

say such a thing outright, CRT scholars understood very well that there was a "prevailing 

mindset through which members of the majority race justify the world as it is, that is with 

whites on top and blacks at the bottom. Ideology makes current social arrangements seem 

natural and fair."213  Storytelling emerged as a way of countering this mindset and 

developing a new ideology, and, it was equally well understood that minorities are in a 

better position to examine such a majority mindset.214  

The premise that minorities are in a better position to examine and question the 

majority, however, was hotly debated by the mainstream.  In conversations about "the 

voice of color," legal scholars such as Daniel Farber and Suzanna Sherry claimed that a 

distinct voice of color had not been established, and that without empirical proof the 

claim that such a voice "provides a unique or valuable contribution through storytelling is 

weak."215  What they really seemed to be saying was that minority voices were inferior 
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because they were different, which is ironic because a different way of speaking is what 

defines the voice of color.  This is why minority scholars who do not speak differently 

cannot be categorized as speaking in the "voice of color."216 

Critical Race scholars responded by continuing to emphasize the importance of 

stories containing minority personal experiences, which they felt was the best way of 

displacing mainstream meanings of what it is to be a minority.  It was also thought 

important to describe experience as an example of the reality of being a person of color, 

rather than an example of what it is to be non-white.  Many of these experiences also ask 

the reader to acknowledge emotions, which consistently prompts pushback from 

mainstream scholars who consider themselves above emotion.  Patricia Williams, a 

Harvard legal scholar describes one reaction to her own legal scholarship: "she was told 

that a male professor was heard laughing disparagingly at [her] work and saying 'all this 

emotional stuff just leaves me cold.'"217 

This kind of majority pushback necessitated that Critical Race scholars find a way 

to legitimize storytelling based on the unique voice of color, such as that of American 

Indians, and they did so by establishing three ways in which storytelling is helpful.  First, 

such stories help identify bias; second, such stories enable the minority view to be 

presented; and, third, such stories help displace majority stories that often exist because 

they have never been challenged.   

Identifying bias doesn't only mean pointing the finger at the majority.  In fact, 

minorities depend on their own biases as well, and in presenting them so that there can 

then be a comparison between majority and minority views.  If only one side is presented, 

truth becomes only what one side considers it to be.  An example is how the American 
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legal system is significantly composed of a one-sided story, the winners'.  This is called 

precedent, and the losers' version is comparatively silenced by a bias of the legal system.  

This bias is demonstrated by the fact the winners' side is presented in "Reporters" and 

other legal narratives that have much more prestige than the losers' side.  The losers are 

usually relegated to the "court docket" on the back page of local newspapers or on 

sensationalist television talk shows, which are much less prestigious.218 

The majority view of the world is ubiquitous by its very nature, and constantly 

reinforces and documents their standards, reasoning, and logic.  The minority view, on 

the other hand, is much less visible, or, where it does exist, has been defined simply as an 

opposition to the majority.  It is necessary, then, that the stories of the minority not only 

be told, but that they be told in ways that are independent of majority influence.  If the 

stories are told they will eventually be evaluated fairly; in addition, and perhaps most 

importantly, when they are told they will allow the majority to have an access point from 

which to listen, and thus to understand, the worlds of others. 

In Critical Race Theory it is thought that the best way to displace problematic 

majority stories is by the repetition of other ideas that will eventually cause those ideas to 

be accepted as true.  In other words, the more stories that are told by minorities, the faster 

equal rights will progress.  One obstacle to such storytelling is the majority strategy of 

challenging veracity, especially when stories include personal experiences. Richard 

Delgado has described truth as being socially constructed.219  What this means is that 

truthfulness has reached a point where it is obviously irrelevant, given the common 

knowledge of lies that are told constantly via advertising, politics, and the media.  

Somebody has to point this out, however, or uninformed minorities run the risk of going 
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forward not consciously realizing that "right" and "truth" are whatever the empowered 

want them to be.  Given this kind of flexibility, there is no reason why truth and right 

cannot include the reality of minority peoples, and, it is up to minority storytellers to 

work to make it so. 

One example of how this can be accomplished is tribal stories being integrated 

into the courtroom on the Navajo Nation.  In recent years, the Navajo Nation government 

has emphasized the importance of applying Navajo traditional or customary laws in 

adjudicating disputes and passing legislation. Navajo Nation courts fashion accepted 

customs and practices into a contemporary, working common law in a similar manner as 

do judges in other cultures and legal systems. 

In 2002 the Navajo Nation Council authorized Navajo Nation courts to utilize 

Din´e bi beenahaz’´aanii (Navajo Traditional, Customary, Natural, or Common Law) to 

help interpret Navajo Nation statutory laws and regulations.  The Navajo customary 

principle of n´a bin´aheezl´aago bee t’´a´a łahj´ı ałgha’ deet’ ´a, holds that statutes are to 

be interpreted as a whole, meaning that all parts of a statute must be given meaning. Title 

7, section 204 of the Navajo Nation Code also allows use of customary law “whenever 

Navajo Nation statutes or regulations are silent on matters in dispute before the 

courts.”220 

At the same time, there are limitations on the use of traditional material, for 

example, the traditional Navajo narratives relating the “Twin Warriors’ Journey to the 

Father” are told only during the winter. Therefore, the Navajo Nation courts may be 

prohibited from utilizing certain concepts from this narrative. In response to this, Section 

204 allows the Navajo Nation courts to consult traditionalists, or Navajo people of 
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knowledge (e.g., elders and traditional ceremonial practitioners), to help determine the 

appropriate interpretation and application of customary law during litigation. These 

custom-savvy people can help a Navajo court decide whether a value is appropriate for 

adversarial litigation or whether it belongs solely to Din´e spiritual (i.e., religious) 

practice.  It is also important to understand that some Navajo customary concepts are 

difficult to translate into English, but even broad, interlinking principles such as h´ozh´o, 

which refers to harmony, balance, and peace, have been used successfully.  

The Navajo Nation Supreme Court has used traditional principles in a number of 

cases.  In one employment case it identified a supervisor as a naat’´aanii (leader) and then 

applied the responsibility that leaders have, according to the doctrine of h´azh ´ o’ ´ogo 

(responsible exercise of freedoms), to use k’´e (positive values) when dealing with 

subordinates.221   The intent is to create a working relationship driven by mutual respect, 

or as a Navajo would say, things are done according to k’´e. 

In another case the Court joined the “words are sacred” principle with American 

contract law to rule on a lease between the Navajo Nation and the State of New Mexico 

for construction of a state public school on Navajo land.222 New Mexico argued that the 

Navajo Nation could not force the state to give employment preference to Navajos, to 

which they had earlier agreed.  The Court overruled the argument based on the Navajo 

Common Law principle that every word is powerful, sacred, and never frivolous.  Under 

this principle, a contracting party cannot give their word and then take it back. 

The Court has also used the traditional principle of N´aly´e´eh to redress civil 

wrongs, similar to European concepts of restitution and reparation.  N´aly´e´eh, however, 

does not simply require restitution or reparation, but calls upon the person who has 
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caused an injury or is responsible for an injury to talk out both compensation and 

relationships.  This fundamental principle demonstrates that Navajo dispute resolution 

has the goal of restoring relationships among people, in contrast to the adversarial 

approach of European law that often creates long-term animosity. 

One other area where storytelling has been revalued by the mainstream legal 

system is historical storytelling and the growth of tribal historic preservation programs.  

Within the mainstream paradigm of capitalism, use values such as those used to justify 

mining are very hard to overcome, even though it has become increasingly obvious how 

destructive simple use concepts are to the environment and to the earth herself.  From 

tribal perspectives, the values attached to places transcend the use values assigned in the 

modern economic order. 

Tribal values are attached to places through their oral traditions, which reach back 

to mythic time to preserve and perpetuate religious beliefs, cultural traditions, and 

historic significance of origin stories, ceremonies, and places where ancestors are buried.  

Abstract as these concepts tend to be, the continued existence of tribal cultures in the face 

of the expanding American nation has not gone unnoticed: “Yet in a variety of ways the 

American public, searching for a sense of authenticity that it cannot find in its own 

tradition, is turning to American Indians . . . In a very real sense the quest is for the 

religious insight of American Indians and the feeling of authenticity that Indians 

project.”223   

In fortunate situations the voices of elders project the authenticity of tribal 

religious insight.  One such situation is what is known as Section 106 consultation, which 

requires federal agencies to consult with tribes before going ahead with an undertaking 
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what would affect a historic property.224  The rights of the tribes to consult are based on 

two provisions in the statute, the first of which authorizes tribes to assume responsibility 

within their reservations for performing certain functions that are done elsewhere by State 

Historic Preservation Officers.  The second provision establishes a right to consult when 

a proposed federal action might affect a historic property that the tribe regards as holding 

religious and cultural importance. 

More than thirty tribes have developed programs to assume responsibility for 

Tribal Historic Preservation activities despite the fact there is usually not enough funding 

to fully pay for such activities.  One reason is that it is an important act of sovereignty to 

assume responsibilities that would otherwise be done by a state historical preservation 

officer.  Assuming responsibility for preservation also provides a way to shape the ways 

it is done so that tribal values and history are given proper consideration.  This is valuable 

not only because of the importance of historic places to maintaining the continuing 

cultural identity of the community, but also to establishing a legal forum wherein oral 

tradition stories are accepted as legitimate evidence. 

One way this can be observed is through cases such as Lyng v. Northwest Indian 

Cemetery Protective Association, where the United States Forest Service (USFS) 

recognized that construction of a logging road in the Six Rivers National Forest would 

literally destroy the religion of the Yurok, Karuk, and Tolowa tribes.225  American Indian 

groups sued for an injunction, which the trial court issued.  The USFS appealed, the 

appellate court affirmed, the USFS appealed again, and the Supreme Court reversed and 

allowed the road to be built.  After the case was decided, congress intervened and 

designated the area a "wilderness" under the wilderness act and the road was not built. 
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Congress failed to overturn Lyng expressly, but supporters of Indian religious 

freedom did succeed in convincing Congress to amend several federal statutes, most 

significantly the National Historic Preservation Act of 1966, (NHPA), 16 U.S.C. § 470 et 

seq.226  Congress also amended Section 106 of NHPA by adding Indian tribes to the 

federal agency consultation process with others when historic properties are threatened.  

This opened up 106 consultation to tribes, which has become a significant aspect of their 

nation-building strategy. 

Nation building strategies are in part a response to the Supreme Court turning 

away from Indians in a series of cases like Lyng, and are fundamental to understanding 

the situation of contemporary American Indians.  Self-determination and tribal 

sovereignty are also rarely acknowledged within the paradigms of the mainstream within 

which Indians are increasingly involved.  Success within the legal, educational, and other 

paradigms is critical for the health of tribal nations, the pursuit and enactment of tribal 

sovereignty, and the realization of equity within the United States.  

At the same time, mainstream institutions must acknowledge that Indians may not 

always be interested in the kinds of success preferred by other people.  Being able to 

embrace these seemingly disparate elements should be one of the first goals of 

mainstream institutions in interacting with native peoples and their communities more 

effectively.  For example, American Indians have not, like other marginalized groups, 

been fighting for inclusion into the mainstream; rather, they have, and continue to assert 

their right to remain distinct, sovereign, and tribal peoples.227  One way to understand this 

fight is in the context of tribal nation building, an understanding of which is also critical 

to understanding American Indians and the legal system.  
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Nation building can be thought of as consisting of legal and political, cultural, 

economic, health and nutrition, spiritual, and educational elements with the well-being, 

sovereignty, self-determination, and autonomy of the community as the ultimate goal.  

There are two prevailing models for nation building in Indigenous communities. The first 

model frames nation building primarily through an economic-development lens.228  The 

second model of nation building incorporates economic development but does not 

prioritize it; instead, it includes an emphasis on legal/political, cultural, economic, 

health/nutrition, and education aspects. Both models place sovereignty, self-

determination, and autonomy of the community as the ultimate goals of nation building. 

Self- determination can be thought of as beginning with the passage in 1975 of the 

Indian Self-Determination and Education Assistance Act (U.S. Public Law 95-638). This 

act, which ushered in a number of formal policies of tribal self-determination, set the 

wheels in motion for American Indian communities to begin to (re)claim the tribal values 

underlying their economic, political, legal, and educational processes.   

In the late 1980s, systematic restructuring of tribal governments and their 

relations with the federal government was well under way and began to be observed in 

the form of wholesale changes in tribal institutions and policies as American Indian 

communities rewrite their constitutions, generate increasing shares of revenues through 

their own taxes and business enterprises, establish their own courts and law-enforcement 

systems, and remake school curricula.229 

The U.S. government’s role in self-determination has also evolved toward 

providing greater control to tribal citizens and their governments in their affairs while 

maintaining the trust relationship between the federal government and the respective 
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tribes.  This aspect of self-determination includes federal promotion of government-to-

government relations between tribes and the U.S. government.  This acts as a means of 

minimizing the historically pervasive presence of the federal government in tribal 

government while continuing to provide services and economic and community 

development plans in tribal communities. 

Acceptance of tribal knowledge systems is also now thought to be very important 

to self-determination and nation building, and can be thought of as ways of being and 

teaching philosophies focused on community and survival. In contrast, rather than feeling 

a sense of responsibility to others, the Western individualist philosophy underlying a 

colonial approach has resulted in the genocide of Indigenous peoples, their dispossession, 

their marginalization, and extreme damage to the ecosystem. 

The importance and role of self-determination in a nation-building agenda, as well 

as the connections between self-determination and Indigenous knowledge systems within 

a framework of nation building is now not only being acknowledged but emphasized. It is 

also important to gain a working understanding of the concept of sovereignty in the tribal 

context. In short, sovereignty is the inherent right of tribal nations to direct their own 

affairs and interact with the world in ways that are meaningful to them. In this sense, self-

determination is sovereignty put into action.   

One way American Indians have clarified aspects of nation-to-nation interaction, 

including political, economic, cultural, and even foodways, is by the concept of tribal 

sovereignty.  Tribal sovereignty is a way of claiming ownership of the term sovereignty. 

According to Wilkins, prefacing the concept of sovereignty with the word tribal reflects 

the relational and horizontal aspects of Indigenous communities, and encompasses the 
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territorial, cultural, and political nature of Native societies.230 On the one hand, tribal 

sovereignty represents a particular kind of relationship with the federal government, 

defined by early treaties and court cases in the eighteenth and nineteenth centuries. On 

the other hand, it represents cultural aspects of various tribal communities, including 

political/legal, economic, cultural, and educational elements.  When all these aspects are 

not seen as linked together, it is thought there is a tendency to default to strategies of 

separation and division common to simply asserting control.  

The importance of the legal system to nation building is crucial; in fact, success at 

interacting with the legal system within and without American Indian communities is a 

necessary element of successful nation building.  Furthermore, nation building is much 

more likely to be realized when lawyers, judges, and courts seriously consider culturally 

responsive approaches, including upholding the values, interests, and cultures of tribal 

communities and nations. Champagne asserts that Indians are interested and engaged in 

issues concerning the Native community but, unfortunately, they know little about Native 

rights, policy, or the status of Native communities in the United States. Additionally, 

Indians often have inaccurate or incomplete information about many issues they currently 

face.231   

In the American Indian context of nation building, the leadership of tribal 

communities must work particularly hard to counteract generations of miseducation and 

the resulting defeatism and inferiority complex that has existed for too many years.  As 

Richard Delgado has observed, probably the best way to do this is to insert tribal 

signifiers alongside those of the mainstream through constant and repeated telling of 

tribal stories.  One interesting way this has happened is through legislative action taken 
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by Congress following Lyng, and bolstered by President Clinton's Executive Order 

entitled "Indian Sacred Sites."232 

The order prompted federal agencies that they must include accommodation of 

Indian religious practices and protection of sacred sites.  This resulted in several historic 

agreements, perhaps the best known of which is the plan to accommodate Native 

American religious practices at the Devils Tower National Monument in Wyoming.  

Devils Tower is regarded as a sacred site by a number of Indian tribes, who have traveled 

to and conducted ceremonies there for centuries.  Devils Tower also provides an excellent 

opportunity to demonstrate the significance of storytelling to such sites, and is included in 

the work of one of Native America's most significant storytellers, N. Scott Momaday. 

Momaday, a Pulitzer Prize-winning Kiowa writer, establishes how and why 

Devils Tower is considered sacred by telling the story of how it came to be.  It is called 

Tsoai, the "Rock Tree" by Kiowas, and one time a boy and his seven sisters were playing 

nearby.  The boy turned into a ferocious bear,  and began to chase after his sisters.  They 

ran for their lives, with the bear close behind, then, "They came to the stump of a great 

tree, and the tree spoke to them.  It bade them climb upon it, and, as they did so it began 

to rise into the air.  The bear came to kill them, but they were just beyond its reach.  It 

reared against the tree and scored the bark all around with its claws."233  Momaday goes 

on to tell how the seven sisters were lifted into the sky by Tsoai, the Rock Tree, and 

became the seven stars of the Big Dipper. 

Besides the religious significance of Devils Tower to Plains Indians, it is also a 

popular rock climbing destination in the region.  In 1995 the National Park Service, after 

a section 106 consultation with Indian groups, announced a plan that prohibited climbing 
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during the month of June.  A group of climbers filed suit against the Park Service, which 

eventually revised its plan to ask rock climbers to refrain during June, a "voluntary 

climbing ban."234  The voluntary climbing ban was also challenged; however, on appeal, 

the 10th Circuit upheld it: "After recognizing the increased federal emphasis on 

protection of Indian religious rights and cultural forms of expression over the course of 

the century, the court of appeals had little difficulty . . . [accommodating] Indian religious 

practices at the National Monument."235 

The elegance of the story of the seven sisters, the religious significance of Devils 

Tower, and Section 106 of the NHPA all combine to illustrate a very effective nation 

building strategy.  The strategy is defaulting to a de facto alternative, such as in the 

Devils Tower situation, where religious freedom was protected through an NHPA 

process.  This alternative process avoided the de jure process of the courtroom, in 

acknowledgment of the fact the Supreme Court is clearly not supportive of American 

Indian religious freedoms in de jure proceedings such as Lynch and Employment 

Division v. Smith in the modern era. 

When the situation necessarily does involve a courtroom, there is often a head-on 

collision between storytelling and western notions of evidence.  The conflict often occurs 

with evidentiary rules, however, in some jurisdictions intergenerational memory stories 

are admitted under necessity and declarations made by deceased persons exceptions.  

There must, of course, be a genuine necessity, which can sometimes be contextualized in 

the category of human rights.236  Once admitted, intergenerational memory story 

evidence then must show probative value, which is often affected by the fact it is so 

different from Western evidence as to appear disorganized and unreliable. 
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Although allowing oral testimony can simply be discretionary to the court, the 

Native American Graves Repatriation Act (NAGPRA) lists oral tradition, linguistic, 

historical, archaeological, and genetic evidence as allowable.  Canadian courts have dealt 

more directly with the issue through case law, acknowledging the importance of evidence 

that originates from times before which written records existed.237  In one case oral 

histories were allowed to establish occupation of lands, although the lower court found 

the evidence overly romantic and lacking in detail, a commonly held belief in Western 

courtrooms.  Nevertheless, a caveat has been established with regard to adaptation of the 

rules of evidence to allow oral histories, although such evidence must still establish 

probative value according to how useful a judge finds it according to his discretionary 

powers.238  

Critics of the reliability of oral history are simply often unaware of the existence 

of other forms of communication than written, linear, and prescriptive forms.  Once they 

are exposed to oral circular and accretive forms, and the foundational principle that 

talking around things insures better audience acceptance, they often change their 

thinking.  For example, critics often eventually make the connection to their own 

experience of trying to tell children what to do rather than telling them stories.  Telling 

children what to do usually generates immediate pushback, whereas off-center stories can 

often allow them to make their own choices.  In many instances oral history's value is not 

derived from verbatim transmission of facts; rather its strength lies in its "participatory 

element, creating a message that is faithful to the original while drawing on the skills and 

understanding of people in the group to make the message meaningful."239 
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There is also the conscious or unconscious stereotype of tribal cultures as 

"primitive" mentioned at the outset of this paper.  Probably the best way to overcome this 

stereotype is to achieve internal authentication of oral evidence emanating from tribal 

communities.  One way to think of this is in terms of, "Elders and witnesses chosen by 

the community for their expertise to relay privileged information or narratives, in a way 

that is culturally relevant and simultaneously amenable to the courtroom theatre."240 

Another way is by creating and deploying the voice of color composed of minority 

scholars also mentioned at the outset of this paper.  Unfortunately, Western culture is 

probably not going to change its mind easily about privileging written accounts over oral 

storytelling, particularly when tribes tell counter-stories of the ongoing Western colonial 

project of dispossession of tribal people.  As Richard Delgado has said, however, the best 

way to change minds is by changing the stories that are told. 

Many American Indian cultures predate written records, which makes it difficult 

for them to support claims they bring into federal court.  It is difficult because the support 

that exists often is in the form of oral traditional evidence, which has been defined as oral 

histories, “which occur during the lifetime of informants . . . “and oral tradition, “which 

[include] reported statements from the past beyond the present generation.”241 

Oral traditional evidence can be further defined as formal, which is “repeated, 

performed and authenticated at important feasts,242 and oral histories presented in 

“individuals’ accounts of information relayed to them by their parents and 

grandparents.”243  Whether it is formal oral tradition evidence or informal storytelling 

within a family, the fact such information is not textual results in it usually being 

excluded by Western courts on grounds of unreliability and imprecision. 
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The unreliability of oral evidence has been a subject of modest study, with one 

observation seeking to link unreliability with fluidity, or the fact that editing and 

translation often happens during the telling of a story, rather than after, as with written 

information.244  Although at the present time most people realize written information can 

be just as unreliable as oral information, for many years domination of courts by one 

mainstream voice, with its own agenda, prevailed.  Because oral tradition evidence is told 

from person to person, it technically fits the definition of hearsay, which Canadian courts 

have recognized by creating an exception.245 

Land claims that usually require a showing that the claimant has occupied the 

land for a significant period of time are often brought before courts by tribal people.  

Residency is usually not a problem due to the fact of occupation since “time 

immemorial.”  The fact no Europeans were present to observe and record such occupancy 

is a problem, however, leaving the only available evidence oral traditions of the tribes.  

As noted previously, tribes may use oral traditional evidence for NAGPRA claims and as 

evidence to prove legal status as a tribe.246  Tribes also often use oral tradition to obtain 

or maintain hunting and fishing rights.247 

Generally speaking, however, courts have not received oral tradition evidence 

favorably, explaining that such evidence is not in a form that allows it to be admissible in 

a court of law.  As a result, while NAGPRA allows admission of oral traditional 

evidence, it is unclear whether it would be allowed on its own, without the corroboration 

of some other type of evidence.248  In cases where oral traditional evidence was allowed 

on a limited basis, the requirement of corroboration by outside sources severely limited 

its use. 



From Dispossession to Disenrollment 

139 
 

There is one case, however, Zuni Tribe of New Mexico v. United States,249 where 

a large amount of informal oral traditional evidence was allowed.  The Zuni tribe sought 

compensation for the taking of lands, which required proving long-term use and 

occupancy, which they were able to do using a significant amount of oral history.  

Although the court was somewhat vague on its use of the traditional oral evidence, 

Andrew Wiget, the Anthropologist who prepared the evidence, was able to describe how 

he presented the oral evidence to the court with 1,300 pages of depositions, a format with 

which the court was familiar.250   

Wiget not only presented the court with depositions rather than people telling 

stories, he identified patterns within the depositions that eventually validated certain 

answers to his questions relevant to the claim—the answers that were most consistent 

were considered reliable.  In the end, the oral histories plus available archaeological 

evidence allowed the Zuni to establish exclusive use and occupancy of the land claimed. 

The Supreme Court of Canada has actually addressed the use of oral traditional 

evidence in Delgamuukw, Id, by the use of two formal systems of oral tradition, the 

adawaak and the kungax, official stories of the most important elements of tribal laws, 

histories, tradition, and lands of the tribe.  The court found this evidence internally 

formalized through presentations at important cultural events of the tribe on a consistent 

enough basis to be acceptable.  The court also pointed out that without such evidence the 

rights of tribes are often rendered useless through the technical requirement of written 

documentation that only exists for the latter part of their history. 

This reasoning of validation through ritual and the rationale of acknowledging 

practical use of tribal rights was further developed by the Canadian Supreme Court in 
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Tsilhqot’in Nation v. British Columbia.251  The court found reliability through repeated 

telling of stories of history, tradition, and occupancy in community rituals.  It also stated 

that in certain situations oral traditional evidence does not need to be corroborated by 

historical documents or archaeological evidence, which is truly groundbreaking for its 

potential future use.  As a result, Canadian courts have a more accepting attitude toward 

oral traditional evidence as well as a comprehensible exception to the rules of evidence. 

On the other hand, American courts, particularly the U.S. Claims Court, are 

characterized by inconsistency, and have established precedent for both exclusion and 

admission of oral traditional evidence.  Older cases were clearly not supportive, and the 

most recent case, Zuni Tribe, seems to stand on its own, providing little help by which 

future claimants might utilize its more favorable acceptance of oral evidence.  Whether it 

was the reliability of depositions of oral evidence plus outside corroborative evidence or 

some other factor or factors was not clearly set out, which has been characteristic of the 

Claims Court.  In any case, Zuni Tribe seems to perpetuate the necessity of corroboration 

by someone like mainstream Anthropologist Andrew Wiget to facilitate use of oral 

evidence. 

Rachel Awan has added to this process by comparing American and Canadian 

legal proceedings, and noting that the Supreme Court of Canada has created an exception 

for admission of oral traditional evidence.  Awan then goes on to propose a rule of 

evidence by which American courts might do the same.252  The proposed rule is as 

follows: 
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Oral traditional evidence, defined as any oral technique conveying information 

including, but not limited to, cultural information, past events, or legend, shall be 

admitted as testimony if its veracity can be proven by a preponderance of the evidence.   

Courts shall balance the following criteria: 

1.  Validity, or the ability of the Native American group to corroborate the 

evidence with other materials, such as documents, recordings, photographs, 

etc. 

2.  Reliability, or “the consistency with which an individual will tell the same 

story about the same events on different occasions. 

3.  Consistency, or “the degree to which the form or content of one testimony 

conforms with other testimonies.” 

4.  The age of the oral traditional evidence, if over 1,000 years old. 

5.  The degree of formality used in conveying the oral traditional evidence.253 

By using the factors alone or in combination, the proposed rule is designed to 

accommodate the needs of both courts and tribal claimants by providing a means to 

establish reliability, consistency, and corroboration of oral traditional evidence.  The 

manner in which courts have decided such cases has been inconsistent and confusing, 

causing plaintiffs extreme difficulty in conforming to expectations for content, 

presentation, or age of oral evidence.  Oral traditional evidence has as much potential as 

any other to be a source of truth, and understandable rules for its use will enable tribal 

people to have a much more level field with which to advance the legal claims necessary 

to remedy past injustices.  
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Chapter 6 

 

Tribal Courts History and Practice  

 

The clash and conversation between cultures is often played out in tribal courts,  

where misunderstandings of all kinds commonly generate frustration and hostility.  Those 

who are aware of the realities of tribal courts are consistently impressed with how well 

they function, especially given the fact they are forced to operate with a chronic scarcity 

of resources.  Unfortunately, most people, especially those with potential to have 

significant influence, such as the media and legislators, are almost always largely 

unaware of their actual day-to-day operation.   

The threshold misperception is that non-Indians cannot receive justice in tribal 

courts because they are makeshift and incompetent.254  The misperception that tribal 

courts are not “real courts” has been thoroughly addressed, and, in all instances tribal 

courts have survived scrutiny.255 Even in cases where investigations were intended to 

undermine the authority and jurisdiction of tribal courts there have been consistent 

positive findings, including the fact that weaknesses stem from lack of funding rather 

than incompetence or bias.  For example, in the 1980s, Senator Orrin Hatch (R.-Utah) 

introduced legislation requiring automatic federal court review of civil rights cases, but 

this effort was unsuccessful.256 

It is not only a lack of understanding that leads to frustration and hostility directed 

at tribal courts by the mainstream, but also failure to recognize the harm caused by 

historical wrongs.  The nation has long been baffled about what to do about its painful 



From Dispossession to Disenrollment 

145 
 

past, which Walter Echo-Hawk discusses in his book, In The Light of Justice: The Rise of 

Human Rights in Native American and the UN Declaration on the Rights of Indigenous 

Peoples.257  Although understanding the day-to-day workings of tribal courts is the 

threshold to understanding their comparative justice function, once this is accomplished it 

is imperative to look at the bigger picture presented by the historic context. 

Echo-Hawk discusses the trauma associated with the United States’ legacy of 

conquest of American Indians, but also undertakes the usually-avoided next step of 

presenting possible solutions.  Within this discussion, Echo-Hawk: 1) confronts and 

examines the reasons for complacency, inaction, and inattention by the government, 

general public, and Native America itself; 2) presents a framework for healing historical 

wrongs based on principles, models, and techniques for healing societal trauma based on 

traditional tribal practices; and, 3) presents a solution in the remedial nature of restorative 

justice in traditional tribal legal systems.258  Again, once the complex structure of tribal 

courts is understood, a look at the potential of tribal dispute resolution is extremely 

hopeful. 

Lack of information with regard to tribal justice issues is not only a problem for 

the mainstream, but exists among insiders familiar with Indian political and legal issues 

as well.  One reason for this is the fact that, historically, most tribal court opinions are not 

widely distributed, and it is only those who routinely use tribal court opinions that have 

access to services such as the Indian Law Reporter. Tribal court jurisdiction is also not 

generally publicized or discussed; nor do casebooks, the primary method of educating 

law students, usually include cases from tribal courts.   
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This situation has improved with the passage of time; for example, Westlaw’s 

American Tribal Law Reporter now includes tribal court opinions from the Cherokee 

Nation of Oklahoma, Cheyenne River Sioux, Confederated Salish & Kootenai Tribes, 

Confederated Tribes of the Colville Reservation, Confederated Tribes of the Grand 

Ronde Community, Eastern Band of Cherokee Indians, Fort McDowell Yavapai Nation, 

Fort Peck Tribes, Grand Traverse Band, Ho-Chunk Nation, Hopi, Inter-Tribal Court of 

Appeals of Nevada, Leech Lake Band of Ojibwe, Little River Band of Ottawa Indians, 

Little Traverse Bay Bands of Odawa Indians, Mille Lacs Band of Chippewa Indians, 

Mohegan, Navajo Nation, Oneida Tribe of Indians of Wisconsin, Sac & Fox Nation, and 

Tulalip Tribes.  

The most fully formed tribal justice system, The Judicial Branch of the Navajo 

Nation,259 contains Navajo Nation Supreme Court opinions (2006 - present), available 

online without subscription; The Navajo Reporter, Volumes 1-8 are available for 

purchase; The Navajo Digest, a database of summaries of Navajo case law accessible by 

subscription, privately developed and maintained by a legal practitioner; The Tribal Court 

Clearinghouse, a database of laws impacting tribes, including Navajo Nation case laws, 

developed and maintained by the Tribal Law and Policy Institute.  Navajo Nation 

Supreme Court decisions are accessible by subscription at Versus Law and Westlaw. 

Westlaw also provides an online database of the Navajo Nation Code. 

The Navajo Courts website also provides Diné Justice Newsletters, including an 

archive of Judicial Branch newsletters such as: 1) Diné Justice - (November 2016): Chief 

Justice's quarterly message, Seeking applicants for judges and justices, and Quarterly 

updates from the judicial districts, Peacemaking Program and Probation Services; 2) Diné 

https://1.next.westlaw.com/Browse/Home/Cases/TribalCases/WestsAmericanTribalLawReporter/CherokeeNationofOklahomaCases?transitionType=Default&contextData=%28sc.Default%29
https://1.next.westlaw.com/Browse/Home/Cases/TribalCases/WestsAmericanTribalLawReporter/CherokeeNationofOklahomaCases?transitionType=Default&contextData=%28sc.Default%29
https://1.next.westlaw.com/Browse/Home/Cases/TribalCases/WestsAmericanTribalLawReporter/CheyenneRiverSiouxTribalLawCases?transitionType=Default&contextData=%28sc.Default%29
https://1.next.westlaw.com/Browse/Home/Cases/TribalCases/WestsAmericanTribalLawReporter/ConfederatedSalishKootenaiTribesTribalLawCases?transitionType=Default&contextData=%28sc.Default%29
https://1.next.westlaw.com/Browse/Home/Cases/TribalCases/WestsAmericanTribalLawReporter/ConfederatedTribesoftheColvilleReservationCases?transitionType=Default&contextData=%28sc.Default%29
https://1.next.westlaw.com/Browse/Home/Cases/TribalCases/WestsAmericanTribalLawReporter/ConfederatedTribesoftheGrandRondeCommunityTribalLawCases?transitionType=Default&contextData=%28sc.Default%29
https://1.next.westlaw.com/Browse/Home/Cases/TribalCases/WestsAmericanTribalLawReporter/ConfederatedTribesoftheGrandRondeCommunityTribalLawCases?transitionType=Default&contextData=%28sc.Default%29
https://1.next.westlaw.com/Browse/Home/Cases/TribalCases/WestsAmericanTribalLawReporter/EasternBandofCherokeeIndiansCases?transitionType=Default&contextData=%28sc.Default%29
https://1.next.westlaw.com/Browse/Home/Cases/TribalCases/WestsAmericanTribalLawReporter/FortMcDowellYavapaiNationTribalLawCases?transitionType=Default&contextData=%28sc.Default%29
https://1.next.westlaw.com/Browse/Home/Cases/TribalCases/WestsAmericanTribalLawReporter/FortPeckTribesTribalLawCases?transitionType=Default&contextData=%28sc.Default%29
https://1.next.westlaw.com/Browse/Home/Cases/TribalCases/WestsAmericanTribalLawReporter/GrandTraverseBandTribalLawCases?transitionType=Default&contextData=%28sc.Default%29
https://1.next.westlaw.com/Browse/Home/Cases/TribalCases/WestsAmericanTribalLawReporter/HoChunkNationTribalLawCases?transitionType=Default&contextData=%28sc.Default%29
https://1.next.westlaw.com/Browse/Home/Cases/TribalCases/WestsAmericanTribalLawReporter/HopiTribalLawCases?transitionType=Default&contextData=%28sc.Default%29
http://navajodigest.com/
http://www.tribal-institute.org/
http://www.tribal-institute.org/
http://www.versuslaw.com/
http://www.westlaw.com/
http://www.navajocourts.org/Newsletter/DineJustice-November2016.pdf
http://www.navajocourts.org/Newsletter/DineJustice-Feb2017.pdf
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Justice - (February 2017): Upcoming events, Quarterly updates, Welcome new staff;  3) 

Diné Justice - (March 2017): Best practices from Navajo Nation Public Safety Summit, 

Meet Chinle's new staff attorney, Celebrating the creation of the Navajo courts.  

The site also contains Journals & Books, such as “Navajo Courts and Navajo 

Common Law: A Tradition of Tribal Self-Governance” book by Justice Emeritus 

Raymond D. Austin, University of Minnesota Press (2010).  Justice Austin considers the 

history and implications of how the Navajo Nation courts apply foundational Navajo 

doctrines to modern legal issues. He explains key Navajo foundational concepts like 

Hózhó (harmony), K’é (peacefulness and solidarity), and K’éí (kinship) both within the 

Navajo cultural context and, using the case method of legal analysis, as they are adapted 

and applied by Navajo judges in virtually every important area of legal life in the tribe. 

Tribal court opinions are characterized by a diversity of issues existing within an 

equally complex choice of law, plus other procedural and substantive issues.  The 

opinions also contain a rich dialogue between the court and tribal councils, tribal people, 

and members of the bar. Perhaps most important is the potential of tribal court opinions 

to initiate a conversation with the general public with regard to interrupting the cycles of 

violence and destruction that are so much a part of the postmodern world. Such a 

conversation requires an audience, however, and until tribal court opinions are more 

widely available, such an audience is usually precluded. 

The complexity of tribal courts is composed of elements of structure, jurisdiction, 

and interaction with the legal principles of tribal people, state courts, and federal courts. 

For example, most tribal courts have two-tier structural systems consisting of a tribal trial 

and appellate court, and there are intertribal courts.  With regard to jurisdiction, some 

http://www.navajocourts.org/Newsletter/DineJustice-Feb2017.pdf
http://www.navajocourts.org/Newsletter/DineJustice-March2017.pdf
http://www.upress.umn.edu/Books/A/austin_navajo.html
http://www.upress.umn.edu/Books/A/austin_navajo.html
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courts are limited to reservation matters and tribal constitutional and statutory law while 

some tribes extend their jurisdiction to persons outside the reservation.  Some tribes 

practice traditional restorative justice in Peacemaker courts, and there are specialized 

courts such as administrative commissions, gaming, small claims courts, and courts of 

general jurisdiction. 

Tribal court systems also operate at the forefront of creating law and justice for a 

changing world as they apply tribal codes, constitutions, customary, and common law, as 

well as federal and state law. Because they are such a recent phenomenon, however, 

tribal courts lack the respect and confidence of both tribal and mainstream peoples with 

whom they interact. One result is the constant threat that Congress or the federal courts 

may diminish the jurisdiction of tribal courts as they have done since Oliphant v. 

Suquamish Indian Tribe.260  Another result is some tribal courts being modeled on the 

courts of the states within which they are located.  The courts of gaming tribes, who 

frequently hear cases brought by non-Indians, are an example. 

Again, accessing, analyzing, and reporting the ground-breaking, diverse work of 

tribal courts forging interdisciplinary, intercultural law is hampered by the fact that only a 

relatively small percentage of cases decided by tribes are published, reported, or 

otherwise communicated. Of the cases available for study it is equally difficult to give 

accurate analysis because most cases involve multiple issues as well as the elements 

described above.  

For example, most tribal court opinions deal with procedural issues such as 

statutes of limitations, personal and subject matter jurisdiction, and immunity from suit, 

requiring analysis of tribal constitutional law and the Indian Civil Rights Act.  In 
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addition, the emergence of tribal gaming and other enterprises has generated a significant 

number of employment cases, although there are also property, tort, and family law 

opinions. 

As a result of this complexity, tribal codes often contain choice of law provisions, 

which vary from tribe to tribe.  While some tribes require the application of state law or 

federal law to resolve issues not covered by tribal law, there is usually a threshold 

requirement that state and federal laws do not contradict tribal norms. For example, the 

tribal waiver of sovereign immunity may be more limited than that of state or federal law; 

or, the state or federal waiver may not correspond to a tribal context. 

Tribal court cases, then, involve application of tribal law, including tribal 

constitutions, codes, and statutes.  They also involve mainstream federal or state common 

law that might be used in the tribal context; in fact, many tribal court opinions discuss the 

entire range of available law.  With opinions covering such a wide range of legal 

materials, it is commonly thought it doesn’t make as much sense to categorize cases 

according to whether tribal statutory or customary law or state or federal law was applied, 

but instead to analyze each substantive issue on its own terms.  

Tribal courts also have the advantage of tribal judges who are both familiar with 

tribal law and sensitive to tribal contexts. In addition, tribal people and policymakers 

have increasingly re-introduced tribal traditions in many situations other than tribal 

courts.  Given the turn to traditionalism it is appropriate to examine the reported cases to 

determine the extent to which traditional or customary law, state, and federal law, is 

utilized in tribal courts. 
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As previously noted, many tribal court opinions deal with issues of civil261 or 

criminal procedure;262 with only a few criminal, property, tort, or family law cases, 

although there are a significant number of employment cases reaching the merits. This 

stems in part from the fact modern tribal courts started with government-directed Courts 

of Indian Offenses, then evolved as part of The Indian Reorganization Act of 1934, which 

continued to influence tribes to adopt Western-style governments.  It is interesting to note 

that, while the IRA did not provide for judicial branches, tribes began creating court 

systems on their own, which increased after the enactment of the Indian Self 

Determination and Education Assistance Act in 1975.  At the present time most tribes 

have taken over the Courts of Indian Offenses.263 

Again, modern tribal courts consistently reflect diversity of structure, jurisdiction, 

and legal principles, including traditional dispute resolution mechanisms, administrative 

commissions, gaming, small claims courts and courts of general jurisdiction.  This is not 

a sign of fragmentation, but is necessary for tribal courts to balance the differences 

between tribal traditions and the requirements of mainstream law. There is also the 

unique situation of tribal courts working under a constant threat that Congress or the 

federal courts may react to tribal disputes by diminishing their judicial jurisdiction. In 

response to this pressure, some tribal courts have modeled themselves on the state courts 

where they are located, for example, the courts of gaming tribes, who frequently hear 

cases brought by non-Indian employees and customers injured on casino premises.  Other 

courts are based more on traditional principles, for example, the Navajo Peacemaker 

courts.264 



From Dispossession to Disenrollment 

151 
 

Again, this diversity results in tribal codes often containing choice of law 

provisions, although all tribal courts must apply federal and tribal law on point. In 

ranking outside sources of law, tribal codes vary, with some codes ranking state law 

immediately after tribal law. The Colville Tribal Law and Order Code, for example, 

provides that: "In all cases the Court shall apply, in the following order of priority unless 

superseded by a specific section of the Law and Order Code, any applicable laws of the 

Colville Confederated Tribes, tribal common law, state common law, federal statutes, 

federal common law and international law."265  The tribal code of the Confederated 

Salish and Kootenai Tribes of the Flathead Reservation directs courts to apply Montana 

law to decide issues not specifically addressed by tribal or federal law. Nevertheless, the 

tribal code provides an escape clause, noting that Montana law should be applied only 

where it is "just and appropriate."266  Where tribal law differs, the court can and does 

develop common law. 

Other tribal codes direct the courts to turn to federal law before state law if there 

is no tribal law on point, and, with the development of more tribal statutes as well as case 

law, tribes have turned less frequently to states or federal opinions for guidance.  As a 

result, while some tribes still require the application of state law or federal law to resolve 

issues not covered by tribal law, many merely refer to state and federal law for guidance 

as long as those laws do not contradict tribal norms.  

Again, many tribal court opinions utilize all available law.  For example, in one 

case involving injury to a sawmill worker, the trial court and the court of appeals were 

required to engage in analyses of Montana workers compensation law, state judicial 

opinions, the opinion of a sister tribe, federal statutory and common law regarding the 
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relations of states and tribes, tribal statutory law and the general policies regarding the 

relation of trial and appellate courts to the rule of finality.267  In this case, the Court had 

to interpret the scope of the tribe's final judgment rule,268 and whether it should read 

tribal law, which permits the application of federal procedures in some situations, as 

adopting. 28 U.S.C. § 1292(b),269 which provides for narrow exceptions to the rule of 

finality.  

A major argument in favor of the tribal court system is that tribal judges are both 

familiar with tribal law and sensitive to the tribal context. In addition, tribal people and 

policymakers have increasingly invoked tribal traditions in a wide variety of contexts 

apart from judicial dispute resolution.  Most tribes are directed to apply customary or 

traditional law where applicable. Tribal codes also frequently provide formal mechanisms 

for tribal courts to consult elders for help in determining appropriate customs and usages, 

which is a major difference from state and federal law.  Tribal judges are not restricted to 

customary law, however, but often create tribal common law, which can also create 

difficulty in distinguishing between the two.  Some tribes resolve this by using the term 

"common law" to include both customary and what a state court would consider as 

common law.270 

In one case the issues involved whether a livestock owner had a duty to prevent 

livestock from roaming on a highway, whether a resulting accident was foreseeable, 

whether the driver was comparatively negligent, and whether the damages had been 

proven with reasonable certainty.  The related legal process was very similar to 

discussions of the common law in a state court system, but, with citations to previous 

tribal court cases instead of to state cases.  In the case, Castillo v. Charlie,271 the 
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discussion of the Navajo Grazing Code, with respect to a closed grazing area, and the 

defendants' attempts to get the Navajo Nation to fix the cattle guards, as well as the 

reasonable expectations of someone driving in a closed rather than an open grazing range, 

were influenced both by life in a rural area as well as the relationships of all the members 

of a tribal community. 

Relatively few tribal court decisions are based solely on tribal customary or 

common law, in part because customary law cases often are resolved non-judicially or in 

situations where discussion of certain things is not appropriately revealed to outsiders.  In 

other situations, contextualizing state or federal standards with tribal norms provides a 

pragmatic link to reservation realities.  For example, modifying the time period for 

holding a criminal defendant without a probable cause hearing from twenty-four to forty-

eight hours in a case such as County of Riverside v. McLaughlin272 reflected the realities 

of reservation life on the second largest Indian reservation in the state of Nevada, a place 

where at the time there also were only two tribal policemen. 

In another case, Rave v. Reynolds,273 the judge relied on tribal tradition to decide 

the Western legal concept of standing.  By mainstream standards it is very difficult for 

voters to obtain standing, but the Court relied on tribal tradition to support an arguably 

broader standing doctrine.  The Court's rationale was a simple one based on the belief 

that making it too difficult to get into court violates the tribal tradition of full 

participation in dispute resolution.  This tradition is in turn designed to prevent friction 

and promote healing, in this case, where voters challenged a tribal election and 

procedures.   
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Tribal procedures have been modeled on state and federal procedures, a practice 

that is worrisome because of the obvious pressure of assimilation.  This pressure exists 

because procedural rules are designed to promote the goals of an adversary system of 

justice, which is in direct conflict with traditional tribal dispute resolution. While 

adversarial procedures may play a role in tribal court cases involving commercial issues 

or resolving disputes between members of different tribes or non-Indians and tribal 

members, using an adversary model for intra-Indian disputes must be done carefully to 

avoid assimilation. 

Involvement with the mainstream is, at the same time, inevitable, and can be seen 

in various situations involving statutory law, particularly the employment law that 

accompanies tribal functioning in the postmodern world.  A number of tribal court 

opinions address employment law issues, usually cases challenging termination, but also 

tribal employment codes requiring accommodation of disabilities or protection from 

discrimination. Casinos generate many conflicts, but tribes are involved in a number of 

other work situations as well, and tribal courts frequently turn to common law to fill in 

the gaps of statutory coverage. 

For example, several cases from the Mashantucket Pequot Tribal Court involved 

employees appealing termination from employment in the tribe's Gaming Enterprise by 

arguing that resignations were coerced or otherwise obtained under duress. The tribal 

court frequently turned to common law in federal and state opinions setting standards for 

what conduct constitutes coercion.  In addition, although tribes require exhaustion of 

administrative remedies before seeking review in tribal court, exhaustion is not always 

necessary, for example, where the facts of the case dictate that exhaustion would be 
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futile.274  Although tribal courts frequently upheld the tribal termination of employees, 

employees also won some significant victories. 

Tribal court opinions increasingly refer to the decisions of other tribal courts 

when seeking persuasive authority in a case of first impression. As noted above, some 

tribal codes direct tribal courts to consider the law of other tribes before considering state 

law, but even without such direction, many judges have begun to refer to the law of other 

tribes in a wide variety of cases.  In one case, Colville Confederated Tribes v. Meusy,275 

the court looked solely to other tribal court opinions in deciding whether the separation of 

powers doctrine should apply in the tribal context. 

State law in tribal courts has much to do with the assimilation of tribal people into 

the dominant culture.  As a result of such influence, tribal courts looking for a solution to 

difficult problems will often automatically consider Western common law for accessible 

solutions, particularly when there is no time to consider whether such solutions are 

culturally appropriate.  Tribal courts also reject application of state law; however, for 

example, in Colville Confederated Tribes v. Tatshama,276 the defendant sought deferred 

prosecution, a provision for alternate treatment in lieu of prosecution permitted by the 

law of the State of Washington.  

The Colville tribal code had no provision for alternate treatment and deferred 

prosecution was normally determined by statute. It could, however, be interpreted as 

permitting the court to adopt such a procedure on its own, although other tribal codes did 

not provide for deferred prosecution. As a result, the court refused to adopt the 

Washington state deferred prosecution statutes as common law, holding that separation of 

powers concerns did not allow adoption without clear direction from the Council.  In 
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conclusion, even when tribal codes direct the court to state law for guidance, tribes do not 

always require the courts to apply state law. 

As previously noted, tribal courts frequently deal with procedural matters, many 

of which are without precedent.  As with state courts that have adopted some or all of the 

federal rules, some tribal courts have also adopted uniform rules.  An example of judicial 

adoption of the federal rules is Hall v. Tribal Business Council277 where the court 

decided, "for purposes of consistency" the federal rules "shall govern all aspects of this 

litigation unless they conflict directly with any tribal rule of civil procedure.”278 

In addition to federal rules, tribal courts have also adopted standards of review 

used in reviewing federal cases, an example of which can be found in Estate of Tasunke 

Witko v. G. Heileman Brewing Co.279  The defendants filed a motion to dismiss for lack 

of jurisdiction, which the trial court granted, without providing any guidance regarding 

the standard it had used to make its determination. The Rosebud Sioux Supreme Court 

adopted both the appellate standard of review for jurisdictional questions of law and the 

analysis for jurisdictional questions from the United States Court of Appeals for the 

Ninth Circuit. In adopting the federal circuit law, the Rosebud Supreme Court noted that 

the prevailing de novo standard seemed reasonable and fair and that neither party had 

objected.280 

Issues of jurisdiction are close to the heart of the relationship between the federal 

government and Indian tribes and a tribe which asserts jurisdiction must do so with the 

knowledge that a federal court may choose to deny it. Jurisdiction is also an essential 

aspect of tribal sovereignty, and any federal court restriction may result in a loss both to 

the tribe involved and for all Indian tribes. It is a heavy responsibility for a tribal court to 
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realize that its opinion may not just be reversed by a federal court, but that the result may 

be a loss of tribal sovereignty for all tribes. There are three typical kinds of jurisdiction: 

1) personal jurisdiction questions focus on fairness to the defendant; 2) subject matter 

jurisdiction focuses on whether the case is in the proper court; and, 3) legislative 

jurisdiction focuses on the law applied. 

Again, jurisdiction cases reflect personal and subject matter jurisdiction, with 

some tribal and state long-arm statutes identifying situations in which an out-of-state (or 

off-reservation) defendant can be tried in a particular court, which is known as the "rules" 

approach.  Other statutes are written more broadly to create an over-arching standard 

without defining the fact patterns that can bring a defendant into a particular court and 

this is known as the "standards" approach. The rules approach can literally provide an 

exclusive list of facts where jurisdiction is appropriate. 

Long-arm statutes also require a two-step interpretive process: the interpretation 

of the long-arm statute, a question of domestic law, and then the question whether the 

assertion of jurisdiction, which may be lawful under domestic law, violates due process. 

In a rules jurisdiction, the domestic law question may be a difficult one, requiring an 

analysis of the statutory language and applicable precedents. In a standards jurisdiction, 

one may answer that question easily, because the statute directs the court to proceed 

immediately to the due process question. 

The Rosebud Sioux Tribe's long-arm statute is a "rules" statute listing particular 

fact patterns that allow jurisdiction. At the same time, the long-arm statute also states that 

the tribe will exercise its jurisdiction consistent with due process. While such a statute is 

open to a narrow interpretation, the Rosebud Sioux Supreme Court has interpreted the 
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Tribe's Constitution and long-arm statute as indicating "the tribe's clear intent, consistent 

with notions of due process, to assert jurisdiction over nonresidents who, for example, 

commit tortious acts that have effects within the reservation."281  The Coeur d'Alene 

Tribal Code adopts the "standards" approach to jurisdiction over matters occurring within 

the reservation, "or involving any act affecting the Coeur d'Alene Tribe or the Coeur 

d'Alene Reservation or involving at least minimal contacts with the Coeur d'Alene Tribe 

or the Coeur d'Alene Reservation."282 

A tribe's exercise of personal jurisdiction needs to be consistent with due process 

per the Indian Civil Rights Act and tribal constitutional and statutory civil rights 

provisions, and, this is often accomplished by interpreting due process by reference to the 

United States Supreme Court's precedents. Although it is not necessary to follow the 

Supreme Court in all respects, analysis of minimum contacts and fair play are either 

satisfied by the Supreme Court's norms or conclude that these precedents have become 

binding federal common law for tribal courts. It is still possible, however, that a tribal 

court could modify the concept of due process to create fundamental fairness that fits a 

tribal context. 

The most controversial issue surrounding tribal courts involves the exercise of 

jurisdiction over non-Indians. An example is Estate of Tasunke Witko, a case of personal 

jurisdiction where the administrator of the estate of Tasunke Witko, known as Crazy 

Horse in English, filed suit in Rosebud Sioux tribal court on behalf of the family against 

the creators and manufacturers of "The Original Crazy Horse Malt Liquor." The estate 

sought both money damages and traditional remedies for the appropriation of the name 

Crazy Horse without the permission of the family.283  



From Dispossession to Disenrollment 

159 
 

Because the defendants had not marketed their product in several states with 

Native populations, including North and South Dakota, they contested personal as well as 

subject matter jurisdiction. The trial court held that the defendants lacked the significant 

contacts essential to satisfy both the Rosebud Sioux Tribal Code and the Supreme Court 

minimum contacts analysis to determine whether an exercise of jurisdiction violated due 

process of law, because they had not marketed the product in South Dakota.  

On appeal, the Rosebud Sioux Supreme Court reversed the tribal court, finding 

both personal and subject matter jurisdiction over the controversy.  The Court concluded 

that the administrator of the estate had made a prima facie showing that the defendant had 

conducted business on the reservation (by selling other products on the reservation), had 

some contact with the estate's attorney, and continued to market the product once it 

became aware of the problem. In light of all the activities of the defendant, the Court 

suggested the plaintiff was trying to have it both ways by avoiding marketing Crazy 

Horse malt liquor on the reservation. 

In balancing the interests of the plaintiff, defendant, and forum, it was noted that 

the tribal court was especially appropriate because many of the claims were based on 

tribal custom and common law.  Also, since under federal common law doctrine, the 

jurisdictional issues could be litigated in federal court, it was asserted that the tribal court 

was uniquely capable of providing other courts with the benefit of their expertise in the 

event of further judicial review.  

Even in a case in which the tribe clearly has personal jurisdiction over the 

defendant, the tribe may not have subject matter jurisdiction over a nonmember under the 

doctrine announced in Oliphant v. Suquamish Tribe.284 This seems to be jurisdiction 
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related to status, which is unique to Indian law and probably fits into the discussion of 

racism developed by legal scholars such as Robert Williams.  Status jurisdiction has been 

developed in a series of cases narrowing tribal regulatory authority over non-Indians, 

especially Montana v. United States.285  Instead of starting with the presumption that 

tribes enjoy all the authority possessed by other sovereigns except that abrogated by 

statutes or ceded in treaties, the Oliphant case added an exception where exercise of 

authority would be "inconsistent with the tribe's status" as dependent sovereigns.  

The Court also held that exercise of criminal jurisdiction was inconsistent with the 

historical understanding of the authority of Indian tribes over non-Indians and also raised 

questions about the fairness of subjecting non-Indians to tribal jurisdiction because of 

racial and cultural differences. Montana,286 Brendale,287 and Bourland288 extended this 

doctrine to tribal regulations of land use involving land held in fee by non-members of 

the tribe.  

In Montana the court announced that the tribes could overcome the presumption 

against tribal authority in these cases in two circumstances, the now-famous “Montana 

exceptions:” 1) A tribe may regulate, through taxation, licensing, or other means, the 

activities of nonmembers who enter consensual relationships with the tribe or its 

members, through commercial dealing, contracts, leases, or other arrangements; 2) A 

tribe may also retain inherent power to exercise civil authority over the conduct of non-

Indians on fee lands within its reservation when that conduct threatens or has some direct 

effect on the political  integrity, the economic security, or the health or welfare of the 

tribe.289 
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While Oliphant denied criminal misdemeanor jurisdiction over non-Indians, 

National Farmers Union Insurance Co. v. Crow Tribe, decided in 1985, rejected the 

argument that tribes lacked civil jurisdiction over non-Indians as well. The court noted 

that while policymakers had uniformly assumed that tribes lacked criminal jurisdiction, 

there was an opposite presumption in favor of tribal court civil jurisdiction because civil 

cases do not involve the same fundamental issues of liberty as criminal cases.  

After National Farmers and Iowa Mutual Insurance Co v. LaPlante,290 a case 

decided two years later, federal courts must defer to tribal courts to make the first 

determination of tribal jurisdiction by analyzing the applicable treaties, statutes, and tribal 

law. Non-Indians wishing to challenge tribal court jurisdiction based on Oliphant-

Montana may only do so after the tribal court has been given the first chance to decide 

the issue.  In effect, National Farmers appears to restore the presumption in favor of tribal 

courts in civil non-Indian cases.  The National Farmers “exhaustion rule” as it is called, 

has played an important role by forcing many cases back into tribal court, only a few of 

which have reappeared in federal court.  

The presumption in favor of tribal courts was reinforced in Iowa Insurance291 

where the court stated that civil jurisdiction “presumptively lies in the tribal courts unless 

affirmatively limited by a specific treaty provision or federal statute. In the absence of 

any indication that Congress intended the diversity statute to limit the jurisdiction of the 

tribal courts, we decline petitioner's invitation to hold that tribal sovereignty can be 

impaired in this fashion."292 

Yet another later case, Strate v. A-1 Contractors293 held that tribal court subject 

matter jurisdiction does not extend to accidents between non-Indians occurring on state-



From Dispossession to Disenrollment 

162 
 

maintained public highways within a reservation.  Strate also, 1) requires application of 

the Montana test to the issue of subject matter jurisdiction; and, 2) provides an incentive 

to non-Indian litigants to avoid the exhaustion rule by arguing that exhaustion is 

unnecessary because the tribe plainly lacks jurisdiction. This interpretation of the 

Montana test will complicate litigation because, although the Supreme Court's reading of 

the Montana principle is broad and its interpretation of the exceptions narrow, the Court's 

language echoes a rules approach with the unusual facts of the case. 

Strate is somewhat dissonant, with the first part of the opinion stressing that the 

decision is a narrow one, applying only to a "public highway maintained by the State 

under a federally granted right-of-way over Indian reservation land."294  In fact, the 

opinion might be read as creating a "right-of-way" exception essentially reversing the 

presumption in favor of tribal court jurisdiction. Possible influences include an amicus 

brief describing a Crow tribal court wrongful death case resulting in a jury verdict of 

negligence in the death of three women at a railroad crossing and awarding damages of 

$250 million.295  

The concern is that if a railroad crossing is a state or federally maintained public 

right of way, the railroad will be able to avoid the tribal court completely. This result is 

unfortunate because the defendant had an ongoing relationship with the tribe and a past 

history including many accidents resulting in the death of tribal members.  In addition, 

even a "public right of way" exception to tribal court jurisdiction undercuts tribal 

sovereignty in the interest of preventing an occasional tragic result.  Furthermore, such a 

result would be better resolved by being overturned on appeal or remedied in federal 

court by considering the particular facts rather than applying a blanket exception. 
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After Strate, such cases can be taken out of tribal hands, at least when the 

highway is maintained by the state or federal government.  Although it announced a 

blanket exception, the Court reinforced the Montana presumption to civil jurisdiction in 

tribal courts. As a result, although a case might not involve an accident on a public 

highway, tribal courts must still assess the impact of Montana on their jurisdiction; and, 

that assessment can be consistent with the facts and context of the case.  

Unfortunately, however, the Court read the second Montana exception focusing 

on effects on political integrity, economic security and health and welfare of the tribe 

narrowly. The tribe argued that providing a forum for accidents resulting from driving 

carelessly, that could endanger the community, provides a sufficient tribal interest. The 

Supreme Court, however,  asserted that "requiring A-1 and Stockert [the driver] to defend 

against this commonplace state highway accident claim in an unfamiliar court is not 

crucial to 'the political integrity, the economic security, or the health or the welfare of the 

(Three Affiliated Tribes)."296   It is interesting to note the court states its holding in terms 

of the status of the defendant rather than the plaintiff, as if the defendant's status as a 

nonmember having to defend in an unfamiliar court is the main concern. Bottom line, the 

Eighth Circuit foreclosed adjudicatory jurisdiction over activities or conduct of non-

Indians occurring outside their reservations. 

Doctrines of standing, ripeness, and mootness are borrowed freely from federal 

common law but usually only after noting that the federal law applies only by analogy 

and could vary to suit the needs of the tribe.  Moreover, tribal courts appeal to indigenous 

traditions of consensus decision making as a basis for broader conceptions than might be 

found in federal court.  For example, the Indian Civil Rights Act is a federal statute 
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applicable in tribal court.297 Nevertheless, in interpreting this federal law, the courts 

increasingly look to tribal tradition, as noted above. In addition, tribal civil rights cases 

are also based on tribal constitutions and civil rights acts.  This is, in essence, tribal 

sovereignty, composed of tribal and federal common law, and such sovereignty is 

absolutely necessary, beginning with protection against financially ruinous damage suits.  

As in other situations, tribes differ in the ways they adopt federal common law doctrines.  

First, it is necessary to determine to what extent the tribe claims both sovereign 

immunity and waives it by the tribe's constitution, by tribal ordinance, or as a matter of 

tribal common law.  For example, the Cheyenne River Sioux Tribe Law & Order Code § 

1-8-4 extends the tribe's sovereign immunity to officers and employees, while the federal 

doctrine is understood as limited to the government or agencies of the government. As a 

result, parties can sue federal officers acting in their individual capacities for money 

damages in certain circumstances.298  Most tribal courts also assume that the tribe's 

inherent sovereignty includes the authority to waive sovereign immunity, which is 

consistent with self-determination in general. 

Tribal statutes determine to what extent the tribe has waived its sovereign 

immunity from suit in tribal court. Some tribal requirements are stricter than federal 

requirements; for example, the Cheyenne River Sioux Tribe Law and Order Code 

requires "a resolution or ordinance specifically referring" to sovereign immunity."299 

Other tribes, like Fort Berthold, specifically waive sovereign immunity for Indian Civil 

Rights Act cases, but limit to injunctive or declaratory relief."300  Like many states, tribal 

sovereign immunity ordinances may also limit damages, frequently to the limits of the 

tribe's insurance policy. 
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Second, if the tribal council has not waived sovereign immunity, it is necessary to 

determine whether the tribal court has adopted any of the federal common law 

ameliorating doctrines, such as the Ex parte Young301 doctrine permitting suits against 

federal officers seeking purely injunctive or declaratory relief and not affecting title to 

land; or, Bivens actions for constitutional torts applied in Indian Civil Rights Actions.302  

Many tribal courts follow the Ex parte Young doctrine, including the Winnebago 

Supreme Court in Rave v. Reynolds.303 The Rave opinion contains an extensive review of 

tribal court cases and argues that tribes should distinguish between sovereign immunity 

which does not normally attach to tribal officers, and official immunity, which provides a 

defense for officers to limit or avoid money damages in certain circumstances.304 

Third is whether Congress has abrogated the tribe's sovereign immunity from 

lawsuit. Some courts, like the Intertribal Court of Appeals of Nevada, sitting in a case 

arising from the Walker River Paiute Tribe, have asserted that the ICRA by its own force 

becomes a part of the tribe's constitution and abrogates tribal sovereign immunity, at least 

for declaratory and injunctive relief in tribal court.305  Many tribes have waived sovereign 

immunity for injunctive or declaratory relief in civil rights cases.306  

Civil rights issues can be discussed as a matter of tribal constitutional or statutory 

law,307 of the ICRA alone,308 or both.309  Issues of equal protection, due process, and free 

speech and association are resolved by some tribal courts by reference to Supreme Court 

precedents without a discussion of the tribe's particular context.  There is also, however, a 

trend whereby tribal courts are asserting that the tribe has leeway in interpreting these 

provisions. 
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In Clown v. Coast to Coast, the Cheyenne River Sioux Tribe held that the 

proceedings in the trial court, when taken as a whole, violated plaintiff’s due process 

rights in violation of the ICRA.310 The court noted that although the procedures in tribal 

civil cases where parties represent themselves may be less formal than otherwise and may 

be based on an inquisitorial, rather than adversarial format, parties must still be treated 

fairly and equally and be given a full, fair and meaningful opportunity to be heard. Civil 

rights cases most often involve due process issues, with a few cases raising equal 

protection and free speech and assembly issues.  Generally, tribal courts will apply 

Supreme Court precedents if there is no argument that a tribal civil rights clause should 

be interpreted differently from the Supreme Court's interpretation of the federal 

constitution. 

Civil rights cases have involved due process, equal protection, and free speech 

and assembly issues.  In Simplot v. Ho-Chunk Nation Department of Health,311' the Ho-

Chunk Department of Health dismissed the plaintiffs, non-Indians, based upon a 

reorganization plan that had been issued from the Tribal Presidents office. The non-

Indian employees argued that abolishing their positions while leaving the positions of 

Indian colleagues intact violated procedural due process and equal protection. The tribal 

judge granted summary judgment for the plaintiffs, holding that the plaintiffs were denied 

due process when the Department of Health disregarded its own policies with regard to 

reorganizations, did not inform the plaintiffs about bumping rights, and barred the 

employees from pursuing an administrative process.  Plaintiffs were reinstated, their sick 

leave and seniority restored, and each of them received $2000.00, the damages permitted 

under the limited waiver of sovereign immunity in the tribe's employment ordinance. 
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Political cases can include the rights of tribal members as citizens, voting rights, 

the structure of government, or clashes between branches of government.  Existing 

opinions discuss the authority of the judiciary to review legislative acts; separation of 

powers between the legislature and the courts; and election disputes. These opinions 

indicate that tribal courts are addressing questions about the role of tribal councils, the 

courts, and the power of judicial review, a relatively new phenomenon.312  Most tribal 

constitutions did not contain provisions for separation of powers, but created a council 

system of government where the Council may have executive, judicial, and legislative 

powers.313  

Critics often point to the fact that tribal courts may lack the authority to invalidate 

tribal legislative or executive action, which Congress and the Bureau of Indian Affairs 

have tried to ameliorate through contracts for a term, terminable only for cause, and 

providing for judicial review of legislative acts. In Thompson v. Cheyenne River Sioux 

Tribe Bd. of Police Commissioners,314 the trial court remanded to the Police Commission 

to obtain Tribal Council interpretation of whether employment of police officers with 

arrest records applied to detention officers. The court of appeals reversed, holding the 

remand violated separation of powers principles of the Tribal Constitution. The Court 

noted that the tribal courts should not avoid their obligation to decide the law because 

statutory interpretation is essential to the judicial function.315 

Political cases of particular interest are those dealing with election disputes and 

allegations of impropriety against tribal officers. Rave v. Reynolds316, mentioned earlier, 

involved a challenge to a tribal council election in which a tribal council member, who 

was also a candidate for an upcoming election, made a motion for and voted in favor of 
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disqualifying other candidates for the same election. The Court declared invalid the 

election result for having involved a possible conflict of interest and ordered a new 

election.  The day after the Court issued its order, the courthouse was destroyed by fire. 

The Winnebago Supreme Court reversed, holding that the Council Member's 

participation in the vote to disqualify the candidates did not violate the procedural rights 

of the removed candidates under the due process clause. An innovation employed by the 

Supreme Court was to provide a syllabus of this complicated opinion, thus making the 

points in the opinion more accessible to the tribal community. 

In Frost v. Southern Ute Tribal Council,317 the tribal court denied a council 

member's application for a motion for a temporary restraining order to prevent the tribal 

council from beginning removal proceedings against him. The council member argued 

that he could only be removed for commission of a felony after taking office, which had 

not occurred, violating the ex post facto provision of the ICRA and his right to due 

process. The Southern Ute tribal court rejected these arguments. 

Again, the threshold problem related to tribal courts is the assumption that non-

Indians will not get a fair trial, although most tribal courts are largely indistinguishable in 

structure and process from state and federal courts. In fact, the gaming tribes have 

adopted courts that are in almost every respect identical to state courts for cases primarily 

involving non-Indians as a way to gain trust and confidence from surrounding 

jurisdictions. While adopting many of the state court system rules and structures, 

however, these tribes have created court systems that serve tribal interests by limiting 

damages (common in many state courts) and by refusing to adopt Anglo court procedures 

that are not helpful, such as the jury system for civil trials. 
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There are those who think tribes should recreate traditional court systems but to 

retain westernized court systems for cases involving non-Indians,318 which some have 

done, such as the Navajo Peacemaker court.  It is also helpful to repeat instances where 

non-Indian parties were obviously treated fairly. In Simplot v. Ho-Chunk Nation, the 

court ordered non-Indian employees reinstated because their termination violated the 

Indian Civil Rights Act. In Bartell v. Navajo Nation, the court's ruling favored the 

insurance company defendant by limiting the damages that could be assessed. Non-

Indians also collect debts owed by Indian debtors in tribal courts, even when those 

debtors are members of the tribal council, as in Clown v. Coast to Coast.  

To conclude this broad overview, tribal courts, although forced to meld Western 

legal principles with their consensual form of decision making, have been highly 

successful in doing so.  This is in part due to the fact they are sensitive to the potential 

loss of their independent adjudicatory systems if they were to overstep the boundaries 

placed upon them by the Congress and the courts.  In addition, tribal courts see the utility 

of using the well-reasoned opinions of the majority culture's courts and often choose to 

use these Western principles along with their own customary and traditional norms. Like 

concepts of restorative justice rather than adversarial dispute resolution systems, this 

ability to respect diversity by combining legal principles is something to which to aspire.  

With any luck, making these opinions better known to scholars, legislators, courts, and 

majority and minority communities will be of help. 
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312 The first case asserting judicial review was Halona v. MacDonald, I Navajo Rptr. 189 (1978), in which 
the Navajo Court asserted judicial review even though the tribe has no written constitution. See Alvin J. 
Ziontz, After Martinez: Indian Civil Rights Under Tribal Government, 12 U.C. Davis L. Rev. 1, 20-25 
(1979) (discussing the background and aftermath of this pathbreaking case). 
313 See U.S. Comm'n On Civil Rights, supra note 16, at 36-37 (noting the tribes' reliance on the dictates of 
the BIA and the concern about lack of resources to maintain separate departments); National Am. Indian 
Court Judges Ass'n, Indian Courts And The Future 43 (1978) noting in 1978 a comprehensive study of 
tribal courts by the National American Indian Court Judges Association reported that the constitutions of 
only three out of 23 courts surveyed provided for separation of powers. 
314 23 Indian L. Rep. 6045 (Cheyenne River Sioux Ct. App. 1996). 
315 Id at 6051. The appellate court also voiced separation of powers concerns, noting that the tribal court's 
deference to the Council could be viewed as an attempt to coerce the Council into taking action, which 
would interfere with the Tribal Council's authority. 
316 23 Indian L. Rep. 6021 (Winnebago Tribal Ct. 1995), rev'd, Rave v. Reynolds, 23 Indian L. Rep. 6150 
(Winnebago Sup. Ct. 1996). 
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317 23 Indian L. Rep. 6135 (Southern Ute Tribal Ct. 1996). 
318 Robert B. Porter, Strengthening Tribal Sovereignty Through Peacemaking: How the Anglo-American 
Legal Tradition Destroys Indigenous Societies, 28 Colum. Hum. Rts. L. Rev. 235 (1997). 
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Chapter 7 

 

Colonialism and the Purge of American Indian Academics 

 

For several decades there has been resistance to inclusion of the histories of 

indigenous peoples, as well as peoples of African, Asian, and Latin American descent, 

into public education.  There have also been attempts to discredit Ethnic Studies scholars 

and dismantle Ethnic Studies programs. These efforts have intensified in the past few 

years and are often described as an effort to eliminate “reverse discrimination” and to 

promote academic freedom.  These efforts are also, however, recognizable as a colonial 

strategy of division and separation that has created turmoil among American Indian 

academics, especially within American Indian Studies. 

In the United States, the curriculum taught in public elementary and high schools, 

as well as state colleges and universities, is generally regulated at the state rather than at 

the federal level. As part of the broader social and political backlash against 

acknowledgment of genocide, slavery, and inequality in United States history, many state 

legislatures have been attempting to undermine the expansion of the educational 

curriculum that resulted from the struggles for civil rights in the 1960s and 1970s.  

Although the attempts to eliminate Ethnic Studies and similar programs predated 

the attacks on specific American Indian Studies programs, and professors such as Ward 

Churchill, they have since escalated. In fact, the termination of Ward Churchill’s 

employment at the University of Colorado-Boulder can be seen as the contemporary 
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starting point in an ongoing struggle over the future of diversity in state-run institutions 

of higher education in the United States.319 

A dramatic example is when, in 2010, shortly after passing unprecedentedly harsh 

anti-immigration laws, the state of Arizona enacted legislation prohibiting any public 

school courses that “promote resentment toward a race or class of people,” “are designed 

primarily for pupils of a particular ethnic group,” or “advocate ethnic solidarity.”320  

Although using purportedly neutral language, the legislative history made it clear 

that its primary purpose was to eliminate the city of Tucson’s Mexican American Studies 

(“MAS”) program, which it did.321  In conjunction with this measure, the city school 

board also banned specific books, including Chicano!: The History of the Mexican 

American Civil Rights Movement, Rodolfo Acuña’s Occupied America: A History of 

Chicanos, and Paulo Freire’s Pedagogy of the Oppressed.322  

The architects of the attack on Mexican American Studies at the high school level 

also considered attempting to eliminate it from university curricula.323  After a federal 

court struck down parts of the law applying to Tucson’s MAS program, Tucson is in the 

process of restoring a version of the program, but thus far has not approved any books by 

Mexican American authors as part of the restored curriculum.324  In the wake of the 2017 

federal court ruling that an Arizona law banning TUSD’s Mexican American Studies 

program was racist and unconstitutional, the district is still keeping its distance from its 

former ethnic-studies curriculum in 2018. 

The nation-wide attacks on Ethnic Studies, gender studies, social justice 

programs, environmental studies, and a wide range of educational programs intended to 

foster diversity have been funded by powerful corporate interests.  These attacks are often 
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framed in terms of resistance to “reverse discrimination,” the need to protect the 

academic freedom of conservative students and professors, and the importance of 

emphasizing Western civilization in the curriculum.  

The foundations of this movement include Lewis Powell, Jr. (who would later 

become a U.S. Supreme Court justice), who issued a 1971 memorandum criticizing U.S. 

universities for not employing enough “conservative” professors.325  Other powerful 

influences, such as the Koch brothers, John Olin, and Joseph Coors (of Coors brewing in 

Colorado), have provided approximately $3 billion of funding to establish some 500 

think tanks devoted to eliminating what they portray as the “liberal bias” of colleges and 

universities.326  

As part of this, Ward Churchill, well-known American Indian academic, and 

Cornell West, a professor of African American studies at Harvard and Princeton, are 

highlighted by David Horowitz in The Professors: The 101 Most Dangerous Academics 

in America, as exemplars of “dangerous” academics.327  In addition, in 1987, the National 

Association of Scholars (NAS), was formulated to preserve the “Western intellectual 

heritage” and oppose multiculturalism, diversity, and what it terms the “cultivation of 

ethnic and group grievances.”328 

The blatant tactics of this movement are surprising, given that prohibition of 

discrimination based on race or ethnicity is widely thought to be guaranteed by the equal 

protection provisions of the Fifth and Fourteenth Amendments to the United States 

Constitution; and, also thought to be accepted without question as part of international 

law. In reality, however, these protections are contested continually, including in schools 

and workplaces.329 
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These kinds of activities are also part of a steady decline in higher education over 

the past few decades.  This decline is undoubtedly related to the equally steady 

withdrawal of public funding, combined with increases in tuition costs and increasing 

dependence on corporate subsidies.  Tuition increases began in the California university 

system in the 70s, in retaliation for student activism at Berkeley and increased enrollment 

of black and latino students. Tuition increases also allowed a decrease in state funding 

and lower tax rates for corporations and the rich. 

Raising tuition has also been hugely profitable for banks and others engaged in 

the business of student loans; and, it has created a labor force disciplined by the strong-

arm of student debt that can no longer be discharged in bankruptcy. As students have 

been forced to make themselves more marketable in order to pay their loans, the demand 

for specialized managerial and technical courses has increased as well.  Corporations 

have gone so far as to pay for this with their reduced tax rates, which allows them to 

control school curricula to a significant degree. 

This process, while being described by conservatives as the pursuit of excellence, 

is also the primary means used to eliminate ethnic studies, women’s studies, and other 

fields of critical studies serving cultural diversity.  They are then replaced with the 

signifiers of American business to give students a through grounding in triumphalist 

interpretations of western culture. 

Ward Churchill compares this to the kind of entity described by then-U/Cal 

Berkeley president Clark Kerr in his 1963 book, The Uses of the University. Kerr saw 

universities as “multiversities” that were actually government and corporate owned 

factories shaping students into the finished product or products desired by the owners.330 
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Additional evidence of the deterioration of higher education in relation to the 

American Indian world includes the purge of Indian academics in recent years. Examples 

of this purge include Ward Churchill, Jacqueline Bolman, Leslie Hannah, and the entire 

American Indian Studies Program faculty at the University of Illinois.  In addition, recent 

hires at Dartmouth and the University of Oklahoma have experienced vicious identity 

politics, placing their longevity in question as well.331 

Churchill’s case provides the best opportunity for analysis due to the fact he has 

chosen to ride out the storm to this very day, and his struggle is well documented.  It is 

instructive, however, to view the situations of others, who, although they may have 

participated in settlement arrangements that shortened their trajectories, were 

undoubtedly affected by the precedent established at the University of Colorado.   

Jacquelyn Bolman received an approximately $105,000 settlement agreement 

from the California State University Board of Trustees as part of a wrongful termination 

lawsuit filed in May 2015.  The lawsuit claimed that Bolman, Humboldt State 

University’s former director of Indian Natural Resources Science and Engineering 

Program, was terminated from her position after criticizing the university’s commitment 

to diversity and its dismantling of on-campus Native American programs. Bolman’s 

termination prompted hundreds to protest in 2015, with some occupying the university’s 

Native American Forum for over a month.332 

Leslie Hannah was recruited by Northeastern State University in Oklahoma in 

2009 to head the Cherokee Studies and Language programs after a very successful stint 

as an academic dean at Kansas State University. He was soon fired from NSU, however, 

and filed a lawsuit against the university and several of its administrators and faculty.  
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Hannah said his problems began when he was promoted to the position of 

department head when a colleague thought the position would be his.  The colleague 

went so far as to express his feelings about Hannah’s election on Facebook: Brian 

Hammer Cowlishaw: There will be an “election” the first week of February. They’re 

making a fucking indian chair. 

In fact, in the months after Hannah assumed his position as chair, he reported a 

number of Facebook posts by Cowlishaw, another colleague, and Cowlishaw's wife, Dr. 

Bridget Cowlishaw. NSU found the posts "interpretable as racial references;" however, in 

an official report, NSU also said it did not believe the remarks were "intended to be 

racist," and were not "threatening at the level of a hate crime," but were "a poor attempt 

at showing dissatisfaction and mistrust" of administrators and process.  

The three were reprimanded, and Bridget Cowlishaw resigned on Sept. 14, 2010, 

after entering into an agreed settlement. In 2011, Hannah resigned his chair, which was 

assumed by another colleague named Shelburne.333  Hannah then sued, and in October of 

2016, the U.S. District Court for the Eastern District of Oklahoma ruled that Hannah’s 

claims against NSU were not supported by sufficient evidence.334 

In the fall of 2016 the University of Illinois' (UI) was forced to reconsider its 

entire American Indian Studies (AIS) program following the departure of longtime 

director Robert Warrior and its seven core faculty members. As of August, 2016, there 

were no faculty in American Indian Studies.   

Warrior was leader of an unsuccessful campaign to reinstate AIS attempted hire 

Steven Salaita at the UI.  The Salaita case had a significant impact on the program when 

the UI decided to withdraw its offer of a tenured job in American Indian Studies in 2014, 
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after Salaita’s angry tweets about Israel raised widespread concerns about free speech and 

academic freedom. 

The University of Illinois has glibly stated that it feels strongly that the program 

should continue in a substantial way, whether in its current form, as a department or 

something else, "It's been an important part of the college, and of the university, for all 

kinds of reasons," . . ."I hope that we can move forward. I don't know whether we'll be 

able to get to where we once were. If so it'll take a long time for that to happen, because 

of the damage that was done."335 

In reality, the University of Illinois, Humboldt State, Northeastern State, and 

many others are all part of a conservative effort to eliminate critical studies in general, 

including ethnic and women’s studies. In their stead, companies are demanding that 

programs of study they have bought and paid for produce workers acculturated to their 

late-stage capitalist goals.  American Indian faculty have suffered elimination on grounds 

that make mockery of the U.S. Constitution; have been given a pittance to go away, 

(which universities describe as cost-effective in their press kits); have agreed not to talk 

about it; and, American universities usually write into their settlement agreements that 

they admit no guilt. 

Again, Churchill’s case provides the best opportunity for analysis because it is so 

well developed.  For purposes of this discussion it begins on September 12, 2001, when 

he wrote an op-ed piece about the September 11 attacks on the World Trade Center that 

was published in an obscure online journal.336  The thrust of the article was concern about 

the fact there was no discussion of why people might carry out armed attacks on the most 

visible symbols of U.S. military and economic power, nor any discussion of how such 
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attacks might be avoided in the future. Churchill also encouraged readers to consider U.S. 

atrocities committed abroad and the role they may have played in motivating attacks on 

the United States.  

For several years the piece received little attention, then, a Syracuse, New York, 

newspaper criticized Professor Churchill’s 2001 commentary on the attacks of September 

11 in an ultimately successful attempt to force the cancellation of a lecture scheduled at 

Hamilton College. Quotations taken from the piece were denounced by the Denver media 

and soon became the focus of virulent criticism in the national media. For the next 

several months, the “Churchill controversy” was highlighted by Fox News’ The O’Reilly 

Factor, attacking Churchill and his work on 41 consecutive nights. Churchill also 

appeared on the cover of the Weekly Standard magazine as the subject of an article 

subtitled “The Worst Professor in America.”   

The Governors of the states of Colorado and New York demanded that Professor 

Churchill be fired and three state legislatures denounced Professor Churchill’s views. The 

Colorado General Assembly passed a resolution condemning Professor Churchill’s 

statements and threatened to cut off funding for Ethnic Studies if he was not terminated. 

A Colorado Congressman demanded Professor Churchill’s resignation and boasted on the 

radio that he had discussed the Churchill case with President George W. Bush aboard Air 

Force One. 

Despite considerable support from University of Colorado colleagues, the 

American Indian Movement, and a large number of American Indian scholars and other 

notable people, the university set out to fire Churchill.  Amid a ridiculously long list of 
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charges, his accusers alleged “ethnic fraud” and demanded that he “prove” his American 

Indian identity.337  

Finally, the Regents held a closed door meeting on July 24, 2007, at which 

Professor Churchill, his attorney, and university counsel were permitted to make short 

presentations, but could not present witnesses. At no point did the Regents independently 

hear evidence concerning the allegations of research misconduct. Not surprisingly, at this 

meeting the Regents—most of whom had called for Professor Churchill’s firing in early 

2005, voted 8-to-1 to terminate his employment. The following day Professor Churchill’s 

attorney filed a lawsuit alleging that Professor Churchill had been fired in retaliation for 

his exercise of speech protected by the First Amendment to the U.S. Constitution. 

The lawsuit was brought against the University of Colorado and its Regents under 

a federal statute, 42 U.S.C. § 1983, which provides a cause of action for violations of the 

federal Constitution by state or local officials. § 1983 actions may be brought in state or 

federal court, and Churchill’s suit was filed in the Colorado state court for the City and 

County of Denver. 

In March 2009 Churchill’s case was presented to a jury in Denver. Witnesses on 

his behalf included former students, both indigenous and non-indigenous; the former and 

current chairs of UCB’s Department of Ethnic Studies; Ethnic Studies and Critical Race 

Theory scholars, including the late Derrick A. Bell, Jr.; an expert in eugenics, who 

addressed the “blood-quantum” issue; and American Indian Studies experts who pointed 

out numerous flaws in the Investigative Committee’s Report.  

Testimony on smallpox epidemics and other legal/historical issues was provided 

by indigenous scholars and activists, including Robert A. Williams, Jr. (Lumbee), George 
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“Tink” Tinker (Osage), Michael Yellow Bird (Arikara/Hidatsa), Barbara Alice Mann 

(Seneca), and the late Russell Means (Oglala Lakota).  

On April 2, 2009, after a month of trial, the jury decided unanimously that (1) 

Professor Churchill was fired by the UCB Regents in retaliation for speech protected by 

the U.S. Constitution; (2) he was harmed by the termination of employment; and (3) the 

University would not have fired him for other reasons (i.e., the alleged research 

misconduct) in the absence of his protected speech activity. 

Then, on July 7, 2009, in an astonishing ruling, District Court Judge Larry Naves 

vacated the jury verdict, denied Churchill’s motion for reinstatement, and refused to 

award front pay in lieu of reinstatement.  In so doing, Naves retroactively ruled that 

officials of the University of Colorado, including the Regents, had absolute, “quasi-

judicial” immunity from being sued, despite the fact that Professor Churchill had sued the 

Regents in their official capacity.338 

In February 2010, Churchill appealed the judge's decision; in November 2010, the 

Colorado Court of Appeals upheld the lower-court's ruling; in September 10, 2012, the 

Colorado Supreme Court upheld the lower courts' decisions in favor of the University of 

Colorado; and on April 1, 2013, the United States Supreme Court declined to hear the 

case. 

This decision contradicted the longstanding line of federal cases recognizing that 

immunity is a personal defense, intended to ensure that government officials are free to 

fulfill their responsibilities without fear of being sued personally, and granting only 

qualified, not absolute immunity to most officials.339 

https://en.wikipedia.org/wiki/Colorado_Court_of_Appeals
https://en.wikipedia.org/wiki/Colorado_Supreme_Court
https://en.wikipedia.org/wiki/United_States_Supreme_Court
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The university went to incredible lengths in preparing an investigative report used 

to fire Churchill.  Later, a group of professors called for the university to rescind the 

report, stating, “we have found the Report to contain violations of standard scholarly 

practice that are so serious that we are now considering the additional step of filing 

charges of research misconduct against the authors of the Report.”340 

With the passage of time, denunciation of the investigative report and other 

aspects of Churchill’s firing has continued, to no avail.  Nevertheless, Indigenous human 

rights defenders and American Indian Studies scholars have consistently recognized that 

the attacks on Professor Churchill have been designed to discredit his scholarship and 

integrity; the discipline of American Indian Studies, Ethnic Studies; and, most 

significantly, indigenous peoples’ understandings and ability to transmit their own 

cultures and histories.   

One critic, American Indian Studies Professor Eric Cheyfitz, noting the absence 

of any American Indian scholars in the firing process, said, “Speaking for the “’Other’” 

who is not present to speak for him/herself is, of course, at the very heart of the structure 

of colonialism.”341  

The University’s actions and the judicial determinations in this case establish that 

state officials may retaliate against professors for virtually any reason, using any and 

every word they may have published, and that they may use their internal processes to do 

so.  Professors can also be purged on the basis of their race, ethnicity, or gender, 

signifying complete disregard for constitutional protections as well. 

One instance of outright racism came in interrogation of Churchill’s tribal identity 

when the UC committee accused Professor Churchill of “ethnic fraud” and demanded 
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that he “prove” his American Indian identity.342   Although his identity should have no 

bearing on the substance of his scholarly analyses, this was another attempt to undermine 

the credibility of Churchill’s work.  

There are over 80 definitions of “Indian” in federal law, each tailored to a specific 

purpose, and Churchill’s attorney requested clarification of which standard would be 

applied but received no response.  Although identity should have no bearing on the 

substance of scholarship, it has become a favorite tactic among those who understand the 

devastating effects of division and separation, as can be seen in the disenrollment 

epidemic in Indian country. 

Ward Churchill self-identifies as indigenous and has been accepted as indigenous 

by indigenous communities.  He is also an enrolled associate member of the United 

Keetoowah Band of Cherokee (Roll No. R7627), a status requiring confirmation of 

Cherokee descent by the Band’s genealogist.  Nevertheless, the indigenous identity of 

Churchill and others is constantly under assault by nonindigenous persons who presume 

the right to declare who does or does not “look” or “act like an Indian.” 

To reiterate a complicated trajectory, Ward Churchill was the target of a 

campaign to remove him from his teaching post at the University of Colorado, which was 

successful. The process of exhausting his domestic remedies was ongoing until early 

February 2013, when the U.S. Supreme Court finally denied cert on the legal question 

raised by his case.  The legal question was whether a non-judicial governmental body, 

like a university board of trustees, can be “quasi-judicially” immunized against the 

consequences of a unanimous jury verdict holding that the board knowingly and 

deliberately violated the constitutional rights of a citizen for purely political reasons. 
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Churchill sued the University of Colorado after he was fired in July 2007 on 

grounds he was terminated in retaliation for expressing political views, which is a 

violation of his rights under the first amendment. The suit resulted in a four-week jury 

trial in March 2009, during which the university presented its case based on the testimony 

of faculty members who had comprised the committees that found misconduct leading to 

Churchill being fired.  These faculty members and the university’s attorneys also argued 

that if Churchill was guilty of even one of the multitude of scholarly offenses the 

committee members claimed he committed, the regents would have legitimate cause to 

fire him. In Churchill’s words, “they trotted out everything they had while simultaneously 

hedging their bets.”343 

The jury unanimously concluded that the university had shown no cause other 

than objections to Churchill’s political views for firing him and that none of the charges 

of scholarly fraud held up to scrutiny. In a post-trial meeting the jurors explained they 

had found none of the university’s witnesses to be credible; in fact, they made a chart 

during deliberations and found that every single witness called by the university had been 

caught in at least one outright lie, and in several cases multiple lies. At several points, the 

university’s lead attorney was also caught flagrantly misrepresenting his supposed 

evidence. 

Again, the jury’s verdict exonerated Churchill of the scholarly offenses alleged in 

his firing; however, the judge vacated the verdict on the rationale that the regents enjoy 

“quasi-judicial immunity” from the consequences of their actions, at least when it comes 

to personnel matters. So, even though the regents had plainly violated Churchill’s 

constitutional rights by firing him, and had defamed him with allegations of scholarly 
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fraud, he had no legal recourse. It was as if he never had standing to bring suit in the first 

place. 

The fact is that Judge Larry Naves established absolute immunity for boards of 

regents, even though there was no legal precedent in Colorado or anywhere else, purely 

on grounds of political expediency. It is also of note that Naves, chief judge of the 

Colorado district court in Denver, who had assigned himself to preside over the case, 

simply reformatted the lead prosecutor’s motion and entered it, verbatim, as the ruling. In 

doing so Naves allowed the university itself to write the opinion he signed, nullifying 

Churchill’s due process rights. 

The next step in the process occurred after the U.S. Supreme Court declined to 

hear Churchill’s appeal, when another complaint was filed on his behalf with the Inter-

American Commission on Human Rights. One requirement for filing such a complaint is 

that the complaint allege concrete violations of codified international law by a “state 

party.”  The state party in this case is the U.S. government, which has an obligation to 

protect “human rights defenders” from official repression and reprisals under 

international law.   

The term “human rights defender” is used in international human rights law to 

describe people like Churchill who have been targeted for reasons similar to those 

precipitating the actions against him. It appears, however, that the federal government 

made little effort to meet its obligation of protection in Churchill’s case.  

The Inter-American Commission unquestionably has jurisdiction over offenses 

such as those related to Churchill; in addition, it also has jurisdiction over violations of 

academic freedom, although those kinds of violations remain relatively unexplored.  
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Nevertheless, the process is likely to take years, and the Commission can decline the case 

if it so chooses.  The unfortunate reality of all this is, even if Churchill won, a finding that 

he should be reinstated in his faculty position might be largely symbolic. 

Churchill has stated that he hopes to accomplish two things with his human rights 

claim:  first, to help establish boundaries on states and corporations who attempt to 

infringe on freedom of speech; second, Churchill hopes to encourage organizations such 

as the American Association of University Professors (AAUP), originally established to 

be a primary support system for academics, to be much more diligent with regard to 

things fundamental to academic work, like free speech.344 

Concern about the American Association of University Professors comes from the 

fact that, although the court proceedings in Ward Churchill’s case are outrageous, there 

are other concerning factors as well. For example, the Investigative Report on Churchill’s 

scholarship received misconduct complaints against its authors on grounds that the 

findings were not just baseless but fraudulent.345  

In response, the university quietly re-described the report as an administrative 

document rather than a work of scholarship, and therefore exempted its authors from the 

standards of professional scholarship applied to Churchill. Another indicator of 

underlying problems with the report is the fact the chair of the committee that authored 

the report admitted publicly that there was an error in the finding that Churchill had 

fabricated an historical incident. 346 

The national AAUP basically sidestepped Churchill’s case, with former AAUP 

president Cary Nelson claiming that Churchill never requested that the AAUP take action 

on his behalf.347 Later, the Colorado Council of the AAUP would break from the national 
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organization, engage with the case, and do admirable work plowing through a massive 

amount of material to produce a coherent, sustained, and devastating criticism of the 

university’s firing of Churchill.  

With regard to the significance of the state council intervention, Churchill has 

said, “Like it or not, the universities have become a central component in the shaping of 

consciousness in the U.S., and stand to become ever more so over the foreseeable future. 

They can either fulfill their purported social function of inculcating critical 

consciousness, or they can do exactly the opposite.”348  The AAUP has since voiced 

support of state council investigations while at the same time acknowledging coming up 

short in Churchill’s case.  One official went so far as to publicly thank the Colorado 

Council for “belatedly saving” the Association from ending up “looking like wimps.”349 

The implications of Ward Churchill’s case are considerable, including leaving 

faculty at public universities in Colorado and potentially elsewhere with no effective 

remedy for unconstitutional terminations. As it stands, universities may terminate 

employees based on their exercise of freedom of expression, their race or gender, or for 

any other reason they deem expedient. Discrediting Churchill can also be seen as part of a 

concerted effort to eliminate minority perspectives on history and culture from public 

schools and universities across the country. 

Key aspects of Churchill’s International Human Rights Law case include the 

failure of the United States to support Churchill in his role as a human rights defender, 

which violates the American Declaration on the Rights and Duties of Man (the 

“American Declaration”) Article I (life and personal integrity), Article II (equality), 

Article IV (freedom of expression), Article V (honor and reputation), Article XIII 
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(culture), Article XIV (employment), Article XVII (basic civil rights), Article XVIII 

(judicial protection), Article XXIII (property), and Article XXVI (due process).   

It is also important to emphasize that the United States is responsible for 

violations of Churchill’s human rights based on the actions of its agents, the Regents and 

administrators of the University of Colorado; however, it is also responsible for 

violations of his human rights based on the actions of its judiciary. 

In the face of a long history of oppression and continued human rights violations, 

indigenous communities in the United States of America have persisted in fighting for 

their physical and cultural survival.  As part of this struggle Ward Churchill has been 

active in the American Indian Movement and other organizations dedicated to defending 

the human rights of indigenous peoples, for example, as a national spokesperson for the 

Leonard Peltier Defense Committee and serving for decades on the Leadership Council 

of the American Indian Movement of Colorado (“Colorado AIM”).350 

A major theme of Ward Churchill’s scholarship has been researching the ways the 

U.S. government works to suppress American Indian self-determination using means that 

violate domestic as well as international law.  Researching and publishing this 

information has been part of Indian academics’ effort to make alternative and critical 

histories available to indigenous communities and other communities of color in the 

United States.   Despite strong opposition, this effort has succeeded in establishing 

American Indian, African American, Mexican American or Chicano, and Asian 

American Studies programs. 

Since the 1970s Ward Churchill has been very active in promoting education for 

indigenous youth and helping educate people in general about the disturbing truths of 



From Dispossession to Disenrollment 

191 
 

American Indian history and contemporary realities.  This kind of work is not unusual for 

members of minority groups, however, the situation of American Indians is different in a 

particular way.  

Professor Evelyn Hu-DeHart, of Brown University’s Center for the Study of Race 

and Ethnicity in America, has described the difference in terms of how, despite the 

increase in Ethnic Studies programs across the country, American Indian Studies lingers 

far behind.  There are few established programs, and an extreme shortage of Native 

American scholars in higher education.351 As a result, Churchill’s political activism and 

scholarship as an indigenous human rights defender placed him in the public spotlight, 

which was exacerbated by the fact that when there are so few American Indians available 

to do such work, those who do exist get called upon continuously.  

Churchill received the University of Colorado’s highest awards, including a 

teaching excellence award, one for excellence in social science writing, an award for the 

“Promotion of Cultural Diversity in Higher Education,” and an alumni award for 

outstanding service and achievement. In 2004, he was inducted into the Martin Luther 

King Colloquium of Scholars, based at Morehouse University in Atlanta, Georgia. 

Robert A. Williams, Jr., Lumbee attorney and E. Thomas Sullivan Professor of 

Law and American Indian Studies at the University of Arizona, has written:  “[A]nyone 

who’s followed the field of American Indian Studies for the past three decades would 

immediately recognize Ward Churchill as an important scholar, writer and advocate . . .  

In many ways and in many forums, he has helped to shape the discourse of the modern 

Indian rights movement.”352 
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Churchill’s high profile and reputation as an uncompromising defender of 

indigenous rights and political freedom have also made him a convenient target for those 

working to deny or suppress historical truths and the harsh realities of daily life for many 

indigenous peoples in North America. 

Ward Churchill returned to the University of Colorado in the spring of 2017 for a 

speaking engagement at the American Association of University Professors' Academic 

Freedom Symposium. Churchill spoke for about an hour inside a small conference room 

at CU, and also signed copies of his book "Wielding Words Like Weapons: Selected 

Essays in Indigenism, 1995-2005," which were for sale at the event. 

"I'm back here," he said once he took his place behind a podium at the rear of a 

small conference room inside the Kittredge complex, "But I'm back here at what?" he 

continued. "Being away from Boulder for a period of time has allowed me to reflect on 

what I came to Boulder in the first place, for. This place is incomprehensible to me." 

Churchill contended that his termination was not related to the methodology he 

used in his research, but the ideology he was espousing, which he said goes against "the 

master narrative."   During Churchill's lawsuit against CU, his attorney told the press that 

"When you tell the truth about the master narrative, the master slaps you down. ... 

Basically, white guys in suits write history." 

Although he spent much of his hour-long speaking engagement recalling what he 

felt was unfair treatment by the university, Churchill also warned tenured professors that 

they only serve at the pleasure of the CU Board of Regents and they can be fired 

“regardless of your constitutional rights.” 353 
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Colorado Springs resident and Occupy Denver member Eric Verlo said that he 

came to the event to show his support for Churchill but added that it is "too bad" that he 

has to address academic freedom issues rather than Native American history and United 

States imperialism.  He said that Churchill was "sidelined" because of his firing from CU. 

"I think he is on the defensive. He is essentially a victim of the oppressive 

environment of the United States educational system," he said. "This guy is still very 

highly respected."354 

It is important to note that Churchill also encouraged people to seek intellectual 

endeavors outside the confines of an academic institution.  In fact, this advice probably 

warrants much further consideration by counselors, educators, and others who would 

advise American Indians contemplating the time-honored maxim to get an education—at 

least in the mainstream American system. 

It is fair to say that Ward Churchill, Jacquelyn Bolman, Leslie Hannah, and others 

who have made good faith efforts to represent the history and cultures of American 

Indians in schools and universities are victims of the oppressive environment of the 

United States educational system; furthermore, it is also fair to say they were purged by 

the obstinate colonial attitude that still pervades this country. 

On March 3, 2005, University President Elizabeth Hoffman warned the Boulder 

Faculty Assembly of a “new McCarthyism,” referring to the anti-communist blacklists 

and campaigns, sponsored by then-Senator Joseph McCarthy, which stifled freedom of 

expression and association in the United States during the 1950s.  President Hoffman 

pointed out that there was “no question that there’s a real danger that the group of people 
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[who] went after Churchill now feel empowered.355  Under pressure from the regents and 

the governor of Colorado, Hoffman announced her resignation five days later. 

Time and again the best and the brightest young people of tribal communities go 

off to college, hopeful and full of enthusiasm.  More often than not, what happens is an 

absolute nullification of their talent, hopes, and dreams; and, in too many cases, we now 

realize that many who have sustained are eventually symbolically lynched by their own 

colleagues for their success.  Perhaps it is time American Indians stopped playing this 

zero-sum game and changed focus to their own ways of knowing and being. 
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Chapter 8 

International Human Rights and Federal Indian Law 

 

In his book, In The Light of Justice: The Rise of Human Rights in Native America 

and the UN Declaration on the Rights of Indigenous Peoples (Fulcrum, 2013), Walter 

Echo-Hawk discusses his belief that it is time to take action on the legacy of colonialism 

in America.  Others are skeptical of the potential of the Declaration to effect change, 

pointing out historical inertia and contributing factors such as federal Indian law and the 

international legal system. 

In The Light of Justice argues that the UN standards must be incorporated into 

American law and social policy, beginning with discussion of how the Declaration 

(United Nations Declaration of the Rights of Indigenous Peoples--UNDRIP) was made 

and its purposes, nature, and contents. Legal issues, need for UN standards, and 

environmental reasons for embracing the Declaration are examined, as is the potential 

impact of the Declaration upon the future of federal Indian law.  

UN standards are compared with federal law and policy to identify the 

weaknesses, shortcomings, and loopholes that need fixing before the goals of the 

Declaration can be achieved, then the book offers practical thoughts, theoretical 

considerations, and organizational ideas for implementing the Declaration, including a 

case study of the socio-legal movement that led to the landmark decision in Brown v. 

Board of Education (1954). The concluding chapter draws upon traditional tribal 

principles of reparative justice and atonement to provide a foundation for making Native 

America whole. 



From Dispossession to Disenrollment 

198 
 

The book also argues that making Native America whole could be significantly 

based on the Declaration, adopted by the United States in December 2010, but yet to be 

integrated into law or policy.  An initial hurdle is the fact study of UNDRIP and 

mainstream attitudes toward this country’s Indigenous Peoples immediately makes clear 

that what much of white America thinks of as a bygone era of problematic interaction 

with Indians is anything but over. 

The confusion over Indian and Non-Indian relations is largely caused by colonial 

policies in conflict with a nation founded upon principles of liberty and justice and 

freedom for all that nonetheless treats its indigenous people with astonishing injustice.  

This dynamic is at play in America’s courtrooms as well, especially the U.S. Supreme 

Court. Chief Justice John Marshall is one of the nation’s most revered jurists, yet it was 

Marshall who introduced the doctrine of conquest into federal Indian law, in the 1823 

decision Johnson v. M’Intosh.  M’Intosh actually held that colonists owned any Indian 

lands “acquired and maintained by force.”356 

For every M’Intosh, however, there were other, more reasoned, decisions such as 

Worchester v. Georgia in 1832, wherein the high court rejected conquest as an absurd 

legal fiction.  Unfortunately, even as Worchester was issued, federal and state 

governments were enforcing the Indian Removal Act and have continued to diminish 

tribal homelands to this day.  

Echo-Hawk argues that these actions do not befit a democratic nation, citing 

parallels between the African-American struggle for equality and the fight of tribal 

people to maintain their rights. For example, the civil rights movement led to the Brown 
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v. Board of Education357 ruling that “separate but equal” is unconstitutional, and similar 

progress should be a goal of Indians in their own struggle for equality. 

A foundational problem is the fact tribal people are yoked to a system of federal 

Indian law that stands in almost direct contradiction to the remedial justice found in other 

aspects of the American legal system. As examples, Echo-Hawk cites Cherokee Nation v. 

Georgia (1831)358; Lone Wolf v. Hitchcock (1903)359; Tee-Hit-Ton Indians v. United 

States (1955)360; and Employment Division v. Smith (1990)361, all of which are Indian 

cases that apply “courts of the conqueror” doctrines that do not incorporate human rights. 

Lack of human rights is in direct contrast to the Declaration, which articulates 

Indian rights to self-determination, self-government, culture, property, territory, and 

religion as being fundamental human rights. The UNDRIP articulation represents an 

opportunity to see Indian rights as similar to those found in the Declaration of 

Independence, which are far superior to those found in federal Indian law. 

Endorsement of the Declaration by the United States in 2010 also provides an 

opportunity to consider why discussion of the human rights of Native Americans has 

been avoided for so long.  For example, although the Meriam Report (1928) and the 

American Indian Policy Review Commission Final Report (1977)362 were helpful, there 

has not been a comprehensive review of the situation of Native Americans in nearly forty 

years. 

Meanwhile, Indian policy has been relegated to the Supreme Court, which has 

steadily divested Indian people of their rights, at times seemingly by judicial whim.  For 

example, instead of recognizing the Indian right of self-determination as a human right, 

as done by Articles 3 and 4 of the Declaration, the Supreme Court views tribal 
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sovereignty in the context of the “implicit divesture rule” of Oliphant v. Suquamish 

Indian Tribe (1978).363   

Before Oliphant, federal Indian law recognized that Indian tribes retained all of 

their inherent sovereign powers not voluntarily given up in treaties or expressly taken 

away by Congress. By contrast, the implicit divestiture doctrine grants broad discretion to 

the courts to impose additional and far-reaching limitations on tribal sovereignty, for 

example, limitation based on what has been conceived as dependent status. 

Echo-Hawk argues that these kinds of divestitures are based on a deep-seated 

psychological barrier that prevents justice for Native Americans.  The barrier comes from 

two sources: First, the legacy of conquest sorely impugns our self-image, core values, and 

origin myth; and we cannot face these inner demons without being overcome by 

paralyzing guilt. Second, our legal system of remedial justice is adept at righting wrongs 

against victims who present individual claims, but it stops short at reparative justice for 

collective wrongs committed against groups, especially when the wrong-doer is the 

American nation.364 

Self-image includes “American Exceptionalism,” which is conflicted by the fact 

the nation was founded on the fundamental immorality of genocide, which is not going to 

go away until the damage is repaired and things are made right. This has spilled over into 

the courts, which cannot trumpet exceptionalism and question the illegitimacy of their 

own power at the same time.  This cognitive dissonance then constitutes a level of 

admission that makes reparations to the Indians unthinkable. 

In order to correct this conflict between guilt and self-image it is thought the 

nation’s inner demons must be confronted and self-esteem normalized.  Historical wrongs 
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committed against slaves, blacks, and other immigrant groups have been rectified, and 

the same process can work with American Indians, in the manner described by Nicholas 

Robinson: 

The U.N. Declaration on the Rights of Indigenous Peoples is a 

unique and precious legal instrument, one that draws us all into the 

river purposely. By struggling to come to terms with the 

Declaration’s mandates, contemporary magistrates of government 

are obliged to redesign their settled but unjust practices and seek to 

do equity. In doing equity, they shall build the just relations with 

Indigenous Peoples and by extension with all of life.365 

Living tribal communities and their traditional ways of knowing and being, 

including restorative justice, can also help with this process.  To begin, the exercise of 

government must reinstate the concept of consent of the governed.  This practice has 

obviously been abandoned in dealings with conquered people, the consequence of which 

is that every modern nation built upon subjugation suffers paralysis from guilt, which 

then leaves them unable to heal the past.  The Declaration helps the guilt-ridden move on 

by providing internationally approved guidelines for striking a just balance between 

rights, relationships, and responsibilities. 

Approval of the Declaration was scarcely noticed in 2007, and many tribal 

leaders were unaware of it, although the process had been ongoing for over twenty years 

and was strongly supported by several Indian tribes. Even fewer know that, even though 

the United States provisionally endorsed the Declaration in 2010, it was the last nation to 

endorse and did so only with many qualifications. 
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The Declaration raises many questions, including how it will impact federal 

Indian law.  Since 1970, Indian Nations have achieved many impressive nation-building 

advances within federal Indian law, however, there is the “dark side” that is beginning to 

be discussed by leading scholars.366 This includes the actions of the Supreme Court, 

which has created a legal crisis in Indian Country by steadily eroding Native rights since 

1985, when the court ruled against Indian nations in over 80 percent of their cases.367 

The United Nations declared the year 1993 as "The International Year of the 

World's Indigenous People."368 This happened about five hundred years after the arrival 

of Christopher Columbus to the New World, and included the arrival of European 

diseases that decimated native populations.369 After contact Eurocentric, racially driven 

doctrines of discovery,370 conquest,371 terra nullius,372 just war,373 removal,374 

assimilation,375 and allotment376 were used to legally justify the near-elimination of 

Native American populations.377 

In 1993 Indians enjoyed the International Year of the World’s Indigenous People, 

a dubious honor given the number of UN member nations that rejected including 

indigenous people in the family of nations.  In fact, despite racism, discrimination, and 

colonialism having been mediated in many ways, there are still those who believe Indians 

are legally unequal to other peoples.378 

As a result, Indians have lived with a status quo system masked in the rhetoric of 

humanitarianism and equal rights since contact with Europeans.  Although the modern 

era often trumpets new ideas promoting indigenous peoples' rights, the international legal 

system has continued to subjugate these peoples, because it cannot overcome a 

discriminatory traditional system that excludes indigenous peoples as equal partners. 
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At the same time, the international legal system has continually sought reform, 

due to its failure to address poverty and other aspects of the economic and social chasm 

that exists between First World nations and Third World nations.379 One observation 

related to international law’s lack of success is the fact that the field can only operate 

within its own rhetoric, and that, because the field has trapped itself within this lexicon, it 

is impossible for any meaningful change of the system.380  

On this view, the history of the international legal system shows that it is 

continually calling for reform, but is nonetheless stuck because of its own rhetoric,381 and 

thus is neither capable nor willing to actually reform the system. One effort to overcome 

this inertia originated with the Third World Approaches to International Law (TWAIL), 

an approach utilizing a shared historical perspective from Third World nations.382  

Although indigenous peoples may not completely identify as Third World, they fit the 

criteria of continuing subordination that is part of history closely enough. 

Traditional international legal rhetoric includes placing states and sovereign rights 

at the forefront of all international legal discourse.  Furthermore, when non-traditional 

rights are asserted, for example, by indigenous people declaring human rights, the 

traditional system has other mechanisms that basically nullify such rights. This can be 

illustrated by analysis of the International Labor Organization's Convention No. 169 

Concerning Indigenous and Tribal Peoples in Independent Countries383 (ILO Convention 

169).  Such analysis demonstrates that the Convention fails to effectuate indigenous 

peoples' rights because it is written in the vocabulary of traditional international law. 

Under a Third World analysis, then, the ILO Convention 169 fails to effectuate 

indigenous rights because of its orientation within the international system.384 Because of 
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this failure, the Convention should not be viewed as a solution to lack of indigenous 

rights but only as a starting point from which international scholars and interest groups385 

can recognize the inherent problems within the system. The fact that international law is a 

Eurocentric construct means that the international legal system actually keeps Third 

World states and indigenous peoples in their place by either marginalizing their voices or 

excluding them by not recognizing their voices at all. 

Another aspect of rhetoric is language that defines traditional international law as 

"the law recognized by civilized nations as applicable to them in their relations with one 

with another.”386  The fact that nations, or states, are the fundamental actors in the 

international arena is also demonstrated in Article 4 of the Charter of the United Nations, 

which extends membership "to all.., peace-loving states."387  A second major element of 

international law definition is the concept of civilized nations. Although the notion of 

"civilized" and "uncivilized" nations seems to be decreasing in use,388  it nevertheless 

persists in modern international law.389 

Again, the modern system of international law originated as a mechanism for 

emerging European nations to interact with each other;390 and, the distinction between 

"civilized" and "uncivilized" was used when Europeans came into contact with groups of 

native people who lived differently and did not share other traits of European nation-

states.391 In addition, during the late thirteenth century, Pope Innocent IV created a series 

of Papal Bulls, which announced that European Christians had the "Divine Right" to 

dispossess Islamic infidels of their land.392 As a result, international law, composed of 

states as the principal players, and featuring the distinction between civilized and 
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uncivilized nations, clearly serves Western European interests at the expense of 

indigenous people. 

In the early 1980s, David Kennedy, a professor at Harvard, began a project which 

would become known as New Approaches to International Law (NAIL).393  Kennedy 

argued that the international system is trapped in its own professional vocabulary that 

excludes those who do not see international law in terms of states and sovereign rights.394   

Marxism, for example, was once viewed as attempting to impact the international legal 

field, but it was assimilated or pushed out into the field of marginal political theory. 

Kennedy's project succeeded in assembling a colloquium of international scholars willing 

to change international legal discourse away from the traditional lexicon but once again 

their efforts were neutralized. 

After NAIL ended, another group, Third World Approaches to International Law 

(TWAIL), emerged to carry on the work of creating a new international legal lexicon. 

TWAIL also opposes the generally unequal, unfair, and unjust character of an 

international legal system that helps place the Third World at a serious disadvantage.  

TWAIL scholars agree that International law was shaped in the colonial era as an 

instrument of naked power, skillfully dressed up so as to hide its objective of controlling 

the colonized world for the benefit of colonial powers.  Furthermore, although projection 

of power may be the object of international law, hiding such projection is necessary in 

order to avoid provoking dissent among the juridical subjects of the law.395  

The primary analytical tool of the TWAIL perspective is a historical approach to 

international law.396 The key TWAIL technique seeks to re-write the history of traditional 

international law, which, in turn, facilitated hegemonic regimes, such as colonization, 
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into the current international legal discourse.  Unfortunately, history has already seen 

attempts by marginalized peoples to assert international legal rights thwarted by the 

system's response of reaffirming the principles of state sovereignty.  An example is the 

Mau Mau rebellion in British Kenya, where the effort was neutralized by international 

law’s lack of any vocabulary but rejection for understanding and accommodating it.397 

As a result, it can be said the international legal system has failed those peoples 

affected by colonialism because its vocabulary did not comprehend the voices of non-

European and non-western peoples. In addition, Western states did not completely ignore 

native peoples when they were encountered.398  Rather, European states situated them 

within the international legal system in a position different from that of western states.399 

Placing native peoples within the system, but in a different position from recognized 

states, acted as a mechanism to justify the implementation of racist, hegemonic, legal 

doctrines that would fulfill the western states' goals, including dispossessing them of their 

lands and natural resources.400 

By placing indigenous people within the international legal system in this fashion, 

it has done precisely what TWAIL asks for, by giving victims of the system a voice 

within the international field.401  This voice, however, has been criticized as mere lip 

service without meaningful action. Furthermore, from a critical historical approach, the 

emergence of human rights discourse within international law has been characterized as 

tied to benevolent responses by Euro-American States to the atrocities committed during 

the Second World War. 

Critics also point out how the international legal field claims universality by 

immersing itself in selected history, such as the European Holocaust or isolated 
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Amazonian tribes, while consistently ignoring the much larger numbers of other affected 

peoples.  This limited involvement is then the justification for characterizing international 

law as a charitable expression of good will.  Instead, the international legal community’s 

responses should be the result of a legal and moral duty to all, with attendant 

accountability for justice to be afforded to those who have not traditionally held a power 

position within the international arena. 

As previously noted, the justification for dispossessing the natives of their lands 

stemmed from the claimed inherent religious superiority of Christians over non-

Christians402 and contemporary norms have not departed from this and other racially 

motivated roots. Indigenous people are defined in the following manner: "descent from 

original inhabitants of a region prior to the arrival of settlers who have since become the 

dominant population; maintenance of cultural differences, distinct from a dominant 

population; and political marginality resulting in poverty, limited access to services, and 

absence of protections against unwanted development.”403 

Dominant population are the key words that also implies an “other” group of 

marginalized people subjected to colonialism.  This has a surface appearance of natural 

order; however, in the invidious way of the international legal system it tends to 

overshadow any distinct movement from within indigenous groups.  However, following 

World War II, the international legal system officially acknowledged indigenous peoples 

when The International Labor Organization (ILO), a specialized agency affiliated with 

the United Nations, was charged with "taking up the 'Indian problem."404 

Also consistent with international legal practice, the ILO conducted studies that 

portrayed indigenous populations in a state of backwardness and squalor resulting from a 
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failure to adjust to modern conditions.405  This characterization of failure to adjust did not 

mention earlier policies of removal and allotment but blamed indigenous peoples entirely, 

reinforcing the Eurocentric world view that permeates the international legal system.  

Significantly, "[i]ndigenous peoples themselves were entirely absent from the processes 

of designing and implementing of such programs."406 

The assumption was that assimilation was the best way for indigenous 

populations to stop being a burden on their superiors; and, that assimilation was also the 

best way to “civilize” indigenous peoples so they could bootstrap their way out of 

squalor.  As a result, approximately twenty years after the ILO Convention 107, the 

international community began to openly denounce the assimilationist objectives of the 

Convention. 

Not everyone, however, has seen ILO Convention 107 as all bad.  In his book, 

Indigenous Peoples in International Law, James Anaya argues that, although the 

assimilationist policy was certainly not the best thing in some ways, indigenous people 

benefitted by being recognized in the first place.  Second, being recognized allowed them 

to "establish a foothold in the international system through the conceptual and 

institutional medium of human rights.”407  

On the TWAIL view, from a historical perspective, official recognition is to be 

considered carefully.  For example, once the Indians were recognized as human, shortly 

after the discovery of the New World, Europeans developed doctrines that would allow 

for the takeover of their lands. ILO Convention 107 can be viewed similarly, in that by 

recognizing indigenous peoples a formal justification for assimilation could then be 
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articulated under the guise of helping them to become civilized and benefit from the good 

will of their superiors. 

Being recognized seems to entail also having a voice; however, the system has a 

system of filters that either mold or mute that voice.  First is the rule that that 

international law applies only between states, so, all business must be approved, or 

ratified, by the state in which it is located, by state authorities that do not include 

indigenous people.  Second, for a claim to be brought under the ILO it must be brought 

under the guise of a labor claim, by a laborer, and those who evaluate such claims do not 

labor.  Third, international law is an external phenomenon that does not fit in the internal 

system of states, therefore, the first thing that happens is the claim gets sent away from its 

place of origin.  These traditional presumptions, or vocabulary, under which the field 

operates, allows it to recognize and then dismiss Third World and indigenous claims. 

Despite its shortcomings, ILO Convention 107 acted as the predecessor of the 

current embodiment of indigenous rights, the Convention on Indigenous and Tribal 

Peoples No. 169. The Convention acted as a revision of the earlier ILO Convention 107, 

and, unlike its predecessor, the new convention included indigenous peoples in the 

formation process.  However, neither the United States nor any other major players have 

ratified the treaty and the states that have are all developing, or, “third world” nations. 

The reason for the major western states' abstention is the fact that the Convention asserts 

collective rights, including land and resource rights, which infringe upon the dominant 

state's sovereignty. 

Although the Convention contains much to admire, including its recognition of 

cultural rights, rights to land, and self-government, its weakness is its affirmation of 
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traditional international principles. For example, the Convention contains the 

presumption of state authority over the indigenous peoples."408 One of the most egregious 

examples of the current Convention containing vestiges of the prior convention is its 

allowance of relocation of native populations when the state deems necessary.409 

Again, for ILO Convention 169 to be binding on a state, that state must ratify the 

Convention.  According to James Anaya, however, the Convention might represent an 

emerging international norm that will eventually crystallize into customary international 

law and thus bind all states irrespective of whether they have ratified the treaty. Anaya 

asserts that the material element of customary law arises "when a preponderance of states 

. . . converge on a common understanding of the norm."410 

The question is whether the indigenous groups themselves create indigenous 

customary norms or are they created by the independent states in which the indigenous 

groups are located; of course, states have traditionally been the creators of customary 

norms, and indigenous peoples have not. In the case of Carrie & Mary Dann v. United 

States411  the Inter-American Commission on Human Rights found the United States to 

be in violation of the American Declaration on the Rights and Duties of Man.412 

Although the court did not claim that ILO Convention 169 represented customary law, it 

did recite it along with other human rights proclamations as possible emerging norms.413 

The United States objected, stating that it was not a party to ILO Convention 169 

and on other grounds. Ultimately, although the Dann sisters obtained a favorable 

judgment by the international tribunal, the United States refused to comply.  Anaya's 

argument that indigenous rights are on the track to customary law may be correct in his 

assertion that indigenous customary norms are being created. However, the problems 
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associated with indigenous rights becoming customary norms stem from the structure of 

the traditional system and its professional vocabulary.  

One problem stemming from the international law lexicon is the persistent 

objector exception to customary international law. The persistent objector exception 

posits that "[e]ven if the international community follows a practice, and recognizes it as 

binding customary law, there are circumstances when the rule will not apply to a 

particular state. This happens when a state persistently objects to a practice during its 

formative stages, and thus never becomes a party to it."414  

Current thinking does recognize that modern international law has Eurocentric, 

racially motivated foundations. The TWAIL approach describes these blind spots and 

proposes that before moving forward the field must first look back to the history of the 

law and the peoples that have been subjected to it. Perhaps ILO Convention 169 can be 

seen as an intermediary step toward recognizing indigenous peoples' rights; however, 

with the many reservations that the United States attaches to human rights documents it 

does not seem that the legislature will be adopting indigenous rights based statutes any 

time soon. 

The situation of Indigenous Peoples, including American Indians, is indeed 

unfortunate.  Furthermore, there is no disagreement about the fact the Indians were 

wronged in almost every way possible.  The question is why, in a theoretical and 

practical world where remedial justice is central, is there no program of reparations. In 

his essay, In Praise of Guilt: How the Yearning for Moral Purity Blocks Reparations for 

Native Americans, David C. Williams observes that “the American legal system has little 

difficulty making reparations for harms that can be understood in liberal terms.”415 
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Being understood in liberal terms means remedies are available to individual 

Indians but not for collective entities such as tribes, especially where sovereignty or land 

are involved.  Needless to say, among many other wrongs sovereignty and land are 

primary to all involved; and, the loss of tribal sovereignty, in the ways it was lost, 

strongly suggest that reparations are in order. Nevertheless, there is no indication this will 

ever happen, and, when Congress has been supportive of tribes it has been on the 

rationale of self-determination or the fiduciary obligation owed to the tribes, rather than 

reparations.416 

With regard to the loss of sovereignty, the Bureau of Indian Affairs has changed 

somewhat, establishing ways to resolve sovereignty in legal limbo, and even restoring 

sovereignty in certain cases.417  Even when successful, however, the process is not easy 

and the results usually minimal.  With regard to restriction of sovereignty the prospects 

are even more bleak.  In no case has Congress restored any jurisdiction the tribes did not 

already possess, and, the Supreme Court has ruled that the tribes implicitly lost much of 

their sovereignty when they were incorporated into the United States. 

There is also the loss of territory to consider.  Congress is no longer taking land 

from Indians, and, in some cases has even authorized the Secretary of the Interior to 

purchase land for tribes.418  These kinds of actions have been few and far between, 

however, and at no point approximated systematic reparations on any kind of equitable 

scale.  One result of these actions is the distinction between territory and property.  

Territory refers to land over which a tribe has sovereignty, whereas property is land in 

which a tribe has ownership interests.  Because sovereignty has a one-to- one relationship 
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to power in this context, any title that comes from tribal sovereignty receives no 

protection or support in the courts. 

Another way to think of this has to do with what is known as Aboriginal title, 

which comes from tribal sovereignty that existed before the United States government, as 

in territory.  Again, property is part of the United States property system, and came into 

being post-tribal sovereignty.  Therefore, property illegally taken must be paid for under 

the Just Compensation clause.419  Nevertheless, the US is only constitutionally required 

to pay for stolen property if it chooses to make itself liable by recognizing the title first. 

Congress gave the tribes one chance to sue for loss of property from 1947 to 

1952, when they could make claims for losses until 1947 without any statute of 

limitations.420  This was intended as a final accounting and probably comes closest to any 

kind of genuine reparations the US government has ever undertaken.  However, it sounds 

better than it was due to the times and the limited capacity of tribes to take advantage of 

the opportunity.  Another opportunity was related to Aboriginal title, which, again, did 

not amount to much because compensation was tied to the value of the land without 

interest accrual, and the land itself was worth very little at the time. 

Amid rhetoric such as “land of the free,” “home of the brave,” and, “justice for 

all,” the United States government has steadfastly refused to atone for losses suffered by 

Indian people.  The objective explanation is that the system cannot accept what it 

perceives as complications associated with collective remedies, complications that 

somehow negate its sovereignty. 

America’s idea of restorative justice is steeped in its liberalism, which decrees 

that individual rights exist above all others.  Furthermore, individuals may exercise their 
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rights as they see fit; and, if their vision is flawed the liberal system will make corrections 

after the fact rather than do anything preventive that might infringe on individual rights.  

This is problematic in the context of Indians, because they eschew individuality in favor 

of the collective good of their people. 

Nevertheless, the American justice system grants remedies to collectives such as 

corporations, partnerships, unions, churches, clubs, and political parties all the time.  “To 

refuse to grant remedies to such associations would actually be to violate liberalism itself, 

because it would refuse to recognize the right of individuals to freely to associate.”421  

This confounds the notion that reparations to Indians are barred by their collective nature, 

or, their collective nature tainted by their corporate activities.  Again, however, the US 

government treats with such hybrids frequently, and, can do what it wants. 

Wallace posits another solution that holds rival sovereignty to blame, where 

American sovereign authorities cannot take action, such as reparations, that would deny 

the legitimacy of their own sovereignty.  In fact, rival sovereignty might underlie 

American liberalism’s yearning to be a nation constructed through intelligence and 

consent of the governed rather than genocide and subjugation of natives.  Justice John 

Marshall acknowledged this split in the national psyche, and, “confronts the unpleasant 

historical reality, makes almost no effort to justify it, but nonetheless feels that he must 

accept it as the basis of his sovereign authority.”422 

In fact, Marshall was right, and, there is no chance America is going to return 

either significant lands or sovereignty to the Indians.  Wallace suggests another 

possibility, which is that America stops thinking in terms of all or nothing at all and think 

in terms of some kind of middle ground— “In other words claims for sovereign 
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reparations do not actually threaten America’s right to exist; it threatens only America’s 

sense of itself as morally pure.”423 

Before America will ever grant reparations to Native Americans it will have to get 

past its yearning for purity, exceptionalism, perfection, and a deep-seated liberalism it 

understands as being too soft on deadbeats rather than unbalanced individualism.  “But 

the right sort of guilt can be good, especially for those who dread guilt so much that it 

deforms their social policy.”424 

Admitting guilt, hitting bottom, overcoming denial, call it what you will, when the 

time is right this country will act as it did in the era of Brown v. Board of Education.  The 

next step is well-mapped by the Declaration, which was conceived to help right the 

wrongs of conquest and colonialism.  

The United States embarked upon the process of strengthening Native American 

rights many years ago in the tribal sovereignty movement, and the Declaration continues 

to assist in the journey toward restorative justice by clarifying the work that remains and 

providing standards for completing the task, so that all might stand In The Light of 

Justice.425 
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Chapter 9 

Conclusion 

 

This dissertation attempts to speak in plain terms about the history, structure, 

practices, and the potential for Federal Indian Law, International Human Rights Law, and 

traditional Tribal Justice Systems to ring positive changes on living tribal communities. 

Unfortunately, although these word-based systems represent a vast improvement 

over guns, germs, and steel; and, although they have been all the Indians have had to 

work with in rebuilding their communities in the aftermath of what may fairly be termed 

an American Holocaust, they are still primary tools of a colonial government. 

Progress has been made, to be sure, since initiation of Self-Determination Policy 

in the 1970’s; however, that progress hardly addresses the loss suffered by American 

Indians in the aftermath of contact with Western Europeans. 

As discussed, the United States is not going to return the lands and sovereignty it 

acquired by conquest and has attempted to legitimize in the courts of the conqueror.  

Given that reality, however, it is a pragmatic first step to work toward national 

recognition of the wrongs perpetrated on Indians and some sort of reasonable reparations. 

Long term, it is also probably a pragmatic reality that, in the Indian way, that 

which was taken will only be restored in the fullness of time and by much larger forces.  

For example, given the accelerated pace of environmental devolution, it may be sooner 

rather than later that tribal people will once again be called on to show the ways for 

survival, in the manner of the Indians and Pilgrims of long ago. 
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In the meantime, American Indians need to keep up the steady work in which they 

are involved with the conqueror; however, they also need to persist in that to which they 

have proven to be committed since the loss of the fullest flowerings of their cultures.  

That commitment is to a life that respects mother earth, all the things of her creation, the 

creator, and the good of the whole as opposed to the division and separation of 

individuality. 


