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ABSTRACT 

 

Many jurisdictions around the world are promoting private antitrust 

enforcement.  However, currently, the dominant view is that private actions 

discourage leniency application, an important source for antitrust authorities to 

detect and combat cartels.  Such a view hinders the development of private 

enforcement.  In a separate theoretical work, based on a game theory model created 

by Professor Joseph E. Harrington, I discovered that private enforcement does not 

always have a negative impact on leniency application.  Further, I argue that, 

instead, private enforcement, when used “properly,” could serve as a tool to 

promote leniency application.  The current article offers a case study to support the 

theoretical work.  To do so, I studied the 2014 Consumer Rights Bill in the U.K. 

which partly aimed at promoting private actions.  Using Germany as the control 

group, I have conducted a difference-in-difference analysis and found around a 50% 

rise in leniency application in the U.K. following the introduction of said bill.   
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I. INTRODUCTION 

 

 

 In the field of antitrust, there are two essential procedural devices that can 

help detect and combat cartels—private enforcement and leniency programs.  On 

the one hand, leniency programs provide leniency, such as full immunity or 

reduction of fines, to the cartel members who are the first ones (or among the first 

few) to blow the whistle on their cartel to antitrust authorities.1  On the other hand, 

private enforcement involves the victims of competition law violations bringing 

lawsuits against wrongdoers (e.g., cartel members), usually to recover damages.  

Private actions can be classified into two types, namely, follow-on actions and 

standalone actions.2  The former is defined as the civil actions brought after a public 

enforcement decision, while the latter refers to the civil actions brought against the 

perpetrator without any prior finding of competition law violation by an antitrust 

authority.3 

Existing literature demonstrates that societies benefit from having more 

private actions and leniency applications.4  Many jurisdictions are, in fact, in the 

process of promoting both of them.5  However, the prevailing view today is that 

private enforcement discourages cartel members from applying for leniency.6  The 

proponents of such a view blame follow-on private actions.7  This concern hinders 

the development of private antitrust enforcement.  However, literature expressing 

this concern fails to consider the impact of standalone actions.8  Therefore, I wrote 

an article titled “Incentivizing Private Antitrust Enforcement to Promote Leniency 

Applications,” where I introduced a game theory model to reinvestigate the 

relationship between the two seemingly contradictory procedural devices—

 
1  See Good Practices for Incentivising Leniency Application, INT’L COMP. 

NETWORK, Apr. 30, 2019, at n.1, n. 23––24 (2019), 

https://www.internationalcompetitionnetwork.org/wp-content/uploads/2019/05/CWG-

Good-practices-for-incentivising-leniency.pdf (discerptions of leniency programs). 
2  Relationship Between Public and Private Antitrust Enforcement, OECD, June 15, 

2015, at 3, https://www.concurrences.com/IMG/pdf/daf-comp-

wp3_2015_14.pdf?40555/8f29d71e1c5258415acc3f16be97a95141aec3ee. 
3  Id. 
4  Sinchit Lai, Incentivizing Private Antitrust Enforcement to Promote Leniency 

Applications, 17 J. COMP. L. & ECON. 728 (2021). 
5  Id. 
6  See Challenges and Co-Ordination of Leniency Programmes – Background, 

OECD, June 1, 2018 at 4, 8–10 (2018), 

https://one.oecd.org/document/DAF/COMP/WP3(2018)1/en/pdf (commenting on the 

relationship between private enforcement and leniency programs); See also, INT’L COMP. 

NETWORK, supra note 1, at 26–28, 32 (explaining that many antitrust authorities believe that 

private enforcement disincentives leniency application, but none believe that private 

enforcement incentivizes leniency application). 
7  Lai, supra note 4, at 731. 
8  Id. at 733. 
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leniency application and private enforcement.9  My model was built on a game 

theory model created by Professor Joseph E. Harrington of the Wharton School of 

the University of Pennsylvania.10  Distinct from other existing models, this new 

model (henceforth referred to as “Model”) considers the impact of not only follow-

on actions but also standalone actions.  Applying this Model, among other things, I 

identified that follow-on actions do not always have a negative impact on leniency 

applications,11 and I found that standalone actions have a positive impact on 

leniency applications.12  Furthermore, I discovered that generally, when a 

jurisdiction continues to incentivize private enforcement, it may encourage leniency 

application under certain circumstances.13  With these findings, I recommended 

ways for legislators to use private enforcement as a tool to promote leniency 

application.14 

Following my theoretical work, this article was written to offer empirical 

support to the argument that private antitrust enforcement could have a positive 

impact on leniency application.  To do so, I will study the effect of the introduction 

of the Consumer Rights Bill in January 2014 on leniency application in the U.K.  

To the best of my knowledge, this article is the first research work to apply real-

world leniency application figures to analyze the impact of private antitrust 

enforcement on leniency application.15  Using leniency application data, I have 

conducted a difference-in-difference analysis to determine whether incentivizing 

private actions might encourage cartel members to apply for leniency.  A difference-

in-difference analysis will compare the changes in the number of leniency 

applications in the U.K. and Germany before and after the introduction of the 

Consumer Rights Bill in the U.K. parliament in January 2014 (the “Shock”), which 

partly aimed at encouraging private antitrust actions.16  This approach is preferable 

 
9  Id. at 735–39. 
10  Id. at 734. 
11  Id. at 740–43. 
12  Lai, supra note 4, at 743. 
13  Id. at 743–45. 
14  Id. at 746–49. 
15  In the literature review of a 2019 working paper, the authors pointed out that they 

were “not able to find any sound empirical assessment of the effects of private enforcement” 

on leniency programs. In fact, this working paper is the first to provide empirical evidence 

to the issue. Yet, this study used experimental data instead of real-world data. See Olivia 

Bodnar et al., The Effects of Private Damage Claims on Cartel Stability: Experimental 

Evidence, DICE, June 2019, at 4, 

http://www.dice.hhu.de/fileadmin/redaktion/Fakultaeten/Wirtschaftswissenschaftliche_Fak

ultaet/DICE/Discussion_Paper/315_Bodnar_Fremerey_Normann_Schad.pdf (the 2019 

working paper); to my best knowledge, there has only been one paper written about the 

impact of standalone actions on leniency applications. In the literature review of this paper, 

the authors do not indicate that there was empirical study conducted to investigate the impact 

of private antitrust enforcement on leniency programs. See Thomas Knight & Casey Ste. 

Claire, Reconciling the Conflict: Antitrust Leniency Programs and Private Enforcement 

(Working Paper, 2019), https://people.clas.ufl.edu/thomasknight/files/KnightSteClaire.pdf 

(the sole paper). 
16  See infra Part III. 
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to compare the changes in the U.K. before and after the Shock, for which we have 

used Germany as the “control group” in order to difference out other factors that 

changed around the time of the Shock, and, consequently, isolate the effect of the 

Shock.   

This paper will start with an overview of the development of private 

antitrust enforcement in the U.K (Part II).  Subsequently, I will review the 

Consumer Rights Bill and explain why its proposals, if adopted, could incentivize 

victims to sue their perpetrators (Part III).  Next, I will analyze the proposed reform 

using the Model and suggest how it may affect leniency application in the U.K. 

(Part IV).  Afterward, I will introduce our control, Germany, and explain why it is 

a suitable control for the case study of the U.K. (Part V).  Finally, I will describe 

the data I collected (Part VI) and conduct a difference-in-difference analysis (Part 

VII). 

 

 

II. BACKGROUND: PRIVATE ANTITRUST ENFORCEMENT AND ITS 

CHALLENGES IN THE U.K. BEFORE REFORM 

 

Before describing the Shock, it is essential to review the private antitrust 

enforcement regime and challenges that claimants in the U.K. used to face before 

2014.  This would make it easy for one to understand why the Shock happened and 

why it caused conspirators to expect a higher chance of being sued by private 

parties. 

In general, U.K. competition laws apply uniformly throughout the nation.17  

However, England and Wales, Scotland, and Northern Ireland have their own legal 

systems and law courts.18  Therefore, for the sake of consistency, I will only refer 

to the rules and decisions of the courts of England and Wales in this review. 

In 1973, the U.K. joined the European Economic Community (now the 

European Union).19  As agreed, the U.K. was obligated to accept the major 

Community treaties, including the Rome Treaty, and subsequent Community 

legislation adopted under these treaties.20  At that time, Article 85 and Article 86 of 

 
17  MARK CLOUGH & ARUNDEL MCDOUGALL, UNITED KINGDOM REPORT 1–2, 

http://ec.europa.eu/competition/antitrust/actionsdamages/national_reports/united_kingdom_

en.pdf. 
18  Id. 
19  A Timeline of Britain’s EU Membership in Guardian Reporting, THE GUARDIAN 

(June 25, 2016), https://www.theguardian.com/politics/2016/jun/25/a-timeline-of-britains-

eu-membership-in-guardian-reporting. 
20  The major Community treaties are the European Economic Community Treaty 

(also known as the Rome Treaty), the European Atomic Energy Community Treaty, and the 

European Coal and Steel Community Treaty. Werner Feld, Legal Dimensions of British Entry 

into the European Community, 37 LAW & CONTEMP. PROBS. 247, 247 & 250 (1972), 

https://scholarship.law.duke.edu/cgi/viewcontent.cgi?article=3363&context=lcp. 



Arizona Journal of International & Comparative Law Vol. 38, No. 3 

 
252 

the Rome Treaty were the main antitrust provisions for the Community.21  However, 

these antitrust provisions did not explicitly grant private parties the right to 

redress.22  Therefore, until the following case, it was speculative whether a breach 

of the European competition rules would give rise to a private cause of action for 

damages in the English courts.23  In 1984, England’s House of Lords decided on a 

private competition law litigation, Garden Cottage Foods v. The Milk Marketing 

Board, where the plaintiff sought an injunction from the defendant for refusing to 

supply bulk butter to him.24  The court confirmed the possibility for direct action in 

the U.K. courts in this case, as there was a violation of Articles 85 and/or 86 of the 

Treaty of Rome (i.e., later known as Article 81 and/or 82 of the EC Treaty).25  

Moreover, although compensation for the damages was not awarded to the plaintiff 

in this case, the court held that, in principle, private parties’ lawsuit for a breach of 

Article 86 could give rise to a remedy in damages.26  Since then, it was thought that 

the nature of the cause of action for a damage claim for the infringement of the 

European competition law would be characterized as a tort of breach of statutory 

duty under the English law.27   

Around the same time, in the 1980s, there was growing pressure in the 

U.K. to strengthen its competition legislation.28  After years of attempts, the U.K. 

passed a Competition Act on November 9, 1998, which came to be known as the 

Competition Act 1998.29  This national law applies concurrently with the European 

Community’s antitrust law in the U.K.30  Despite the fact that it was intended during 

the legislative process that the Competition Act 1998 could be enforced by private 

parties, the Act contains no express provision stating that private parties have a right 

of action.31  With that being said, many commentators argued that damages were 

available under this then-newly-passed law.32   

 
21  Sigmund Timberg, Antitrust in the Common Market: Innovation and Surprise, 37 

LAW & CONTEMP. PROBS. 329, 329 (1972). 
22  J. S. Davidson, Actions for Damages in the English Courts for Breach of ECC 

Competition Law, 34 INT'L & COMP. L.Q. 178, 179 (1985). 
23  Id. at 178. 
24  Garden Cottage Foods v. The Mile Marketing Board [1984] AC 130. 
25  BARRY RODGER & ANGUS MACCULLOCH, COMPETITION LAW AND POLICY IN THE 

EC AND UK 84 (4th ed. 2009). 
26  Jonathan Sinclair, Damages in Private Antitrust Actions in Europe, 14 LOY. 

CONSUMER L. REV. 547, 549 (2002). 
27  Id. 
28  DAVID PARKER, REFORMING COMPETITION LAW IN THE UK: THE COMPETITION ACT 

1998 1 (2000), 

http://www.bath.ac.uk/management/cri/pubpdf/Occasional_Papers/14_Parker.pdf. 
29  Id. at 1–2. 
30  See Feld, supra note 20, at 254 (pointing out that national and Community laws 

could be applied concurrently in the field of antitrust). 
31  RODGER & MACCULLOCH, supra note 25, at 88; SANDRA MARCO COLINO, 

COMPETITION LAW OF THE EU AND UK 137 (7th ed. 2011). 
32  See RICHARD WHISH & DAVID BAILEY, COMPETITION LAW 306 (7th ed. 2012) 

(Footnote 90 provides examples of such commentaries). 
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On March 1, 2000, the Competition Act 1998 came into effect.33  Soon 

after, although the Act does not specify a private right of action, England’s courts 

started to decide on private competition law cases, and the question of whether 

private parties have a right of action was not brought to the court.34  In other words, 

cases proceeded as if the private right of action had been assumed to exist.35  

In mid-2001, the U.K. Department of Trade and Industry (DTI) expressed 

its intention to put forward an Enterprise Bill to reform the country’s competition 

law.36  To facilitate the drafting of this bill, the DTI published a white paper titled 

“A World Class Competition Regime” to set out proposals for the reform and invite 

opinions from the public.37  Private actions were one of the critical areas covered in 

this white paper.  As the DTI stressed, “[p]rivate actions are a very important limb 

of an effective competition regime.”38  However, the DTI was aware that no private 

claimant had been awarded damages in the U.K. courts under either the European 

or national competition laws.39  Thus, the government was keen to encourage 

private actions in order to allow the harmed parties to obtain real redress,40 and it 

forwarded a number of proposals surrounding this goal.41  Eventually, this white 

paper led to the introduction of the Enterprise Act 2002.42   

Among the many changes adopted in the Enterprise Act 2002, two are 

particularly related to this article because they facilitated private parties to seek 

redress for infringements of the Competition Act 1998.43  First, the Enterprise Act 

2002 established the Competition Appeal Tribunal (CAT), a specialist, independent 

judicial body.44  In addition to its role as the appellate and review jurisdiction, the 

CAT was vested with the jurisdiction to hear the private damage claims of follow-

 
33  Id. 
34  RODGER & MACCULLOCH, supra note 25, at 88. 
35  Id. 
36  DEP’T OF TRADE AND INDUS., foreword to A WORLD CLASS COMPETITION REGIME 

DEPARTMENT OF TRADE AND INDUSTRY (2001), 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_da

ta/file/265534/5233.pdf. 
37  Id. at Next Steps. 
38  See id. at Ch. 8. 
39  Id. ¶ 8.2. 
40  Id. ¶ 8.4. 
41   DEP’T OF TRADE AND INDUS., supra note 36, ¶¶ 8.6–8.16.  
42  OFF. OF FAIR TRADING, PRIVATE ACTIONS IN COMPETITION LAW: EFFECTIVE 

REDRESS FOR CONSUMERS AND BUSINESS 5 (2007), 

https://www.biicl.org/files/2752_discussion_paper_-

_oft_private_actions_in_competition_law_-

_effective_redress_for_consumers_&_business.pdf. 
43  See Richard Eccles, Implications of the Enterprise Act 2002, BIRD & BIRD (Dec. 

2006), https://www.twobirds.com/en/news/articles/2006/implications-enterprise-act-2002 

(suggesting that the introduction of s.18 & s.19 made it easier for claimants to seek redress 

for breach of competition law). 
44  Enterprise Act, 2002, c. 40, §12 (U.K.); DEP’T FOR BUS., ENERGY & INDUS. 

STRATEGY, COMPETITION APPEAL TRIBUNAL/ COMPETITION SERVICE 4 (2018). 
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on breaches under the U.K. and/or EU competition laws established by law 

enforcement agencies at the national and/or EU level.45  This means that the CAT’s 

jurisdiction to hear private actions was limited, as it was not given the jurisdiction 

to hear standalone cases concerning breaches of competition laws.  That said, the 

establishment of the CAT helped provide claimants with an alternative to high 

courts where they could file follow-on actions.  Since then, claimants who wish to 

seek damages could bring standalone actions to high courts, or follow-on actions in 

either high courts or the CAT.46  Secondly, the Enterprise Act 2002 allows certain 

“specified bodies” to bring opt-in representative claims on behalf of groups of 

consumers before the CAT for damages.47  More details about the procedure of such 

group litigation will be discussed later. 

The Enterprise Act 2002 came into force on June 20, 2003.48  In the 

following decade, although there was a growing number of private antitrust 

enforcements in the U.K.,49 there were still barriers for private parties to bring 

lawsuits.  Below, we will review four of these barriers. 

The first barrier was that when claimants bring a follow-on action, the 

scope for the high court to go beyond the findings of the initial infringement 

decision is limited.  The Crehan case has been selected to elaborate on this problem.  

In the 1990s, Courage Limited (“Courage”) was a brewer and owned a large number 

of pubs in the U.K.50  Courage would lease out some of its pubs and let the tenants 

manage them.51  Almost invariably, these tenancy agreements would require tenants 

to buy almost all the beer they sold in their pubs from Courage (a beer tie-in 

agreement).52  In 1991, Mr. Crehan wanted to run a pub, so he leased two pubs in 

the U.K. from a company called Inntrepreneur Pub Company (“Inntrepreneur”), 

which is half-owned by Courage.53  Naturally, under their agreement, Mr. Crehan 

was obligated to buy most of the beer he sold in the two pubs from Courage.54  In 

1993, Mr. Crehan’s pubs ran out of business and could not pay rent, and had 

accumulated some amount of debt for beer supplies Mr Crehan owed to 

Inntrepreneur and Courage, respectively.55  Therefore, later that year, Courage filed 

a claim against Mr. Crehan for the money he owed in the Queen’s Bench Division 

of the High Court.56   

 
45  DEP’T FOR BUS., ENERGY & INDUS. STRATEGY, supra note 44, at 4; CLOUGH & 

MCDOUGALL, supra note 17, at 2; Enterprise Act, supra note 44, §18. 
46  WHISH & BAILEY, supra note 32, at 307. 
47  Eccles, supra note 43; Enterprise Act, 2002, c. 40, §19 (U.K.). 
48  Eccles, supra note 43. 
49  HOGAN LOVELLS, A GUIDE TO THE NEW REGIME FOR COMPETITION CLAIMS IN THE 

UK 2 (2015), https://www.hoganlovells.com/~/media/hogan-lovells/pdf/a-guide-to-the-

new-regime-for-competition-claims-in-the-uk.pdf?la=en.   
50  Crehan v. Inntrepreneur Pub Co. (CPC) [2004] EWCA (Civ) 637, [4] (Eng.). 
51  Id. 
52  Id. 
53  Id. at [4]–[6]. 
54  Id. at [6]. 
55   Crehan v. Inntrepreneur Pub Co. (CPC) [2004] EWCA (Civ) 637, [6] (Eng.). 
56  Id. at [9]. 
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Surprisingly, Mr. Crehan not only defended Courage’s claim but also 

counterclaimed Courage and Inntrepreneur.57  Mr. Crehan alleged that their lease 

agreement included a beer tie-in term that infringed Article 81 of the EC Treaty, 

and claimed for damages.58  In 1997, the case was transferred to the Chancery 

Division of the High Court.59  In 1998, the High Court ruled in favor of Courage.  

Thus, Mr. Crehan appealed to the Court of Appeal, which subsequently referred the 

case to the European Court of Justice (EJC) for some preliminary issues irrelevant 

to the purpose of this article.60  After the ECJ handed down its decision in 2001,61 a 

trial commenced in the English Court of Appeal in 2003.62  In 2004, the Court of 

Appeal held that Inntrepreneur’s beer tie-in was in breach of Article 81 of the EC 

Treaty63 and allowed Mr. Crehan’s appeal.64  In this decision, the court confirmed 

that the tort of breach of statutory duty under the English law was the cause of action 

for damages due to the breach of Articles 81 and/or 82 of the EC Treaty (later known 

as Article 101 and/or 102 of the TFEU).65  Moreover, the court awarded Mr. Crehan 

damages of £131,336, plus interest.66  This was the first English court decision 

where damages for breach of competition law were awarded to a claimant67 and, 

therefore, was an encouraging piece of news to the development of private antitrust 

enforcement in the U.K. 

However, this decision was short-lived because, in 2006, it was overturned 

by the House of Lords for the following reason.68  In the 1990s, the European 

Commission (EC) made a number of infringement decisions against some U.K. 

brewers.  The decisions of some other cases relating to beer tie-in arrangements 

(e.g., the Whitbread, Bass, and Scottish and Newcastle cases) have relied on the 

Crehan case.69  Therefore, one of the key disputes at different stages of the litigation 

 
57  Id. 
58  Id. 
59  Id. at [10]. 
60  One of the major questions the High Court referred to the European Court of Justice 

was that, if the beer tie agreement did violate the article 81 of the EC Treaty, whether Mr. 

Crehan as a party of that agreement seek relief from the other contracting party (i.e., Courage 

and Inntrepreneur). Crehan v. Inntrepreneur Pub Co. (CPC) [2004] EWCA (Civ) 637, [10] 

(Eng.). 
61  Crehan v. Courage, [2001] EWCA (Civ) 453, (Eng.). 
62  Crehan v. Inntrepreneur Pub Co. (CPC) [2004] EWCA (Civ) 637, [12] (Eng.). 
63  Id. at [25]. 
64  Id. at [40]. 
65  Id. at [33]; CLOUGH & MCDOUGALL, supra note 17, at 2–3. 
66  Crehan v. Inntrepreneur Pub Co. (CPC) [2004] EWCA (Civ) 637, [40] (Eng.). 
67  RODGER & MACCULLOCH, supra note 25, at 84; Marie Demetriou QC, Landmark 

Landlord,_EUR. ADVOC. 13 (2018), http://www.brickcourt.co.uk/document-

uploads/MEDQC.pdf. 
68  RODGER & MACCULLOCH, supra note 25, at 84; Marie Demetriou QC, supra note 

67, at 13; Crehan v. Inntrepreneur Pub Co. (CPC) [2006] UKHL 38. 
69  Crehan v. Inntrepreneur Pub Co. (CPC) [2006] UKHL 38 [3]. 
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was whether these Commission decisions were binding in the English courts.70  In 

short, the High Court did not find itself bound by the prior Commission decision 

when it found Inntrepreneur’s beer tie-in arrangements in breach of Article 81. 

However, the Court of Appeal disagreed and held that, by doing so, the High Court 

failed to comply with the duty of sincere cooperation owed to the Commission.71  

So, with the 2006 House of Lords’ decision, the Court reversed the Court of 

Appeal’s judgment and held that prior Commission decisions only bind parties of 

the particular agreements examined by the Commission.72  Since the agreement 

formed between Mr. Crehan and Courage was not examined in the Commission’s 

decisions, although it was related to the same market, English courts should not 

merely recite the Commission’s decisions and find that the agreement in question 

has infringed Article 81.73  Therefore, in addition to the Commission’s decisions, 

which are important evidence, English courts must consider all the other evidence 

brought before them.74   

To private parties who wish to file a follow-on action, the House of Lords’ 

decision implies that they need to use prior Commission decisions with care, 

including to determine whether the facts in their case are the same as the facts 

significant in the prior decisions.75  If not, these private parties would need to take 

the burden to plead separately to present the facts of their cases and evidence 

accordingly (i.e., as if in a standalone action).76  As a result, private competition law 

litigations that wish to respond to the Commission’s decisions might become more 

lengthy and costly in the U.K., hence, they became less appealing to be brought by 

private individuals.77  Besides that, the House of Lords’ reversal of the Court of 

Appeal’s judgment also sent a signal to society that damages might be difficult to 

secure even when a private plaintiff relies on a prior Commission decision.78   

The second barrier to private enforcement was the expected costs for a 

claimant to bring a private action outweighed the benefits.  In 2007, the Office of 

Fair Trading (OFT) published a research report on the deterrence effect of 

competition enforcement in the United Kingdom, which it had jointly prepared with 

Deloitte.79  In this study, the OFT surveyed 202 U.K. companies and 234 

 
70  Id.; JOHN COLAHAN & SCOTT CAMPBELL, THE HOUSE OF LORDS CALLS TIME ON 

OVER-RELIANCE ON EUROPEAN COMMISSION DECISIONS: INNTREPRENEUR PUB COMPANY AND 

OTHERS V. CREHAN 12–13 (2006), https://www.lw.com/thoughtLeadership/london-

litigation-brief-issue-3. 
71  COLAHAN & CAMPBELL, supra note 70, at 13. 
72  Id. 
73  Id. 
74  Id. 
75  Id. 
76  COLAHAN &  CAMPBELL, supra note 73.      
77  Peter Whelan, Private Enforcement and Commission Decisions: The Crehan Case, 

13 CAMBRIDGE STUDENT L. REV. 93, 97 (2007), 

https://www.academia.edu/1943463/Private_Enforcement_and_Commission_Decisions_Th

e_Crehan_Case. 
78  Id. 
79  OFF. OF FAIR TRADING, THE DETERRENT EFFECT OF COMPETITION ENFORCEMENT BY 

THE OFT (2007), 
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competition lawyers.80  Among the 202 companies, although forty-five thought that 

they had been harmed by a violation of competition law by others, only five had 

brought a private damages action against their wrongdoers.81  When asked to list 

the reasons for not bringing an action, the two most common reasons given by the 

companies that thought they had been harmed were the “expected costs outweighed 

the benefits” and “time.”82  In other words, this reflected that the legal and time 

costs incurred in the litigations were highly relative to the potential recovery.  If 

companies had a low incentive to sue, things would not have been better for 

individual consumers since they tended to have a lower budget to sue and had 

suffered a lesser amount of damages, which means less potential recovery.  Note 

that the basic cost rule in England is that the “loser pays.”  Pursuant to rule 44.2 of 

the Civil Procedures Rules (CPR), “[i]f the court decides to make an order about 

costs . . . the general rule is that the unsuccessful party will be ordered to pay the 

costs of the successful party. . .”83  This means that if a claimant prevails, he may 

recover a part or all the expenses incurred in the lawsuit from the losing defendants.  

However, this also means that if the claimant loses, he not only needs to pay his 

own legal costs but may also need to pay a significant portion, if not the whole 

amount, of the prevailing opponent’s costs.84  This is a substantial expected cost 

from the claimant’s side and may convince them to not bring an action.  Thus, the 

fee-shifting rule in England is two-way, which is distinct from the one-way fee-

shifting rule under the U.S.’s antitrust law, according to which only the prevailing 

plaintiffs have to recover their costs from the losing defendant, but not vice versa.85  

Upon comparing the English and U.S. rules, one can see that the former is less 

generous to the claimants and limits private enforcements.  

The third barrier to private enforcement was that the CAT only had the 

jurisdiction to hear follow-on cases, and the scope for it to go beyond the findings 

of the initial infringement decision is extremely limited.  As mentioned before, the 

“newly” established CAT could only hear follow-on competition law cases, not the 

 
https://webarchive.nationalarchives.gov.uk/20140402181127/http://www.oft.gov.uk/shared

_oft/reports/Evaluating-OFTs-work/oft962.pdf. 
80  Id. at 23. 
81  Id. at 77. 
82  Id. at 128. 
83  CPR, 2000, S.I. 1998/3132, R. 44.2 (U.K.), 

http://www.justice.gov.uk/courts/procedure-rules/civil/rules/. 
84  High Court typically does not state in its final costs orders the proportion of costs 

to be awarded to the successful party.  Instead, the court merely states the fact that it awards 

the successful party costs either in whole or as to part only of the proceedings.  Then, if 

needed, the proportion of costs to be awarded will subsequently be decided either through 

negotiation between the parties or by a costs judge. When the proportion is decided by a costs 

judge, successful parties usually recover about two-third of their costs from the losing party. 

James Levy & Max Strasberg, England & Wales: Competition Litigation 2019 para. 8.1, 

INT’L COMP. LEGAL GUIDES (Sept. 5, 2018), https://iclg.com/practice-areas/competition-

litigation-laws-and-regulations/england-and-wales. 
85  Edward D. Cavanagh, Attorney’s Fees in Antitrust Litigation: Making the System 

Fairer, 57 FORDHAM L. REV. 51, 52–54 (1988). 
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standalone ones.86  In November 2008, Enron Coal Services Limited (“Enron”) 

brought a claim against English Welsh & Scottish Railway Limited (EWS) in the 

CAT to seek damages under section 47A of the Competition Act 1998.87  When 

making its claim, Enron relied on a 2006 decision made by the Office of Rail 

Regulation (ORR), which found that the defendant EWS abused its dominant 

position and infringed both the Competition Act 1998 and the EC Treaty (i.e., Enron 

attempted to bring a follow-on action).88  In January 2009, the defendant EWS 

applied to the CAT to strike out the plaintiff Enron’s claim of the defendant 

overcharging on coal haulage on the basis that the CAT lacked jurisdiction to hear 

this matter.89  In March, the CAT handed down a judgment that granted part of 

EWS’s application.  In other words, the CAT struck out one part but refused to 

strike out the rest of Enron’s overcharge claim.90  EWS was not satisfied with the 

judgment and requested permission from the CAT to appeal,91 which was refused.92  

Therefore, EWS appealed to the Court of Appeal for the CAT refusing to strike out 

the remaining part of Enron’s claim, while Enron cross-appealed for the CAT 

striking a part of its claim.93  In July 2009, the Court of Appeal handed down a 

decision that allowed EWS’s appeal while dismissing Enron’s cross-appeal.94  The 

rationale behind this decision, in a nutshell, was that the ORR’s decision only found 

infringement that covered a specific time (i.e., December 1999 to April 2000).95  

However, the claims brought by the plaintiff Enron were related to EWS’s 

overcharge at a different period (i.e., May 2000 to November 2000).96  Therefore, 

although plaintiff Enron might have been able to prove its claims on a standalone 

basis, these claims could not be established on a follow-on basis under section 47A 

of the Competition Act 1998 at the CAT.97  This decision implies that not only could 

the CAT hear only follow-on cases, but also its scope to go beyond the findings of 

the initial infringement decision is extremely limited.98  Such a restriction is 

considered to be one of the reasons that made bringing private competition law 

 
86  WHISH & BAILEY, supra note 32, at 307. 
87  Enron Coal Services Limited (In Liquidation) v. English Welsh & Scottish 

Railway Limited [2009] CAT 7, [1] (Eng.). 
88  Id. 
89  Id. at [2] & [7].  
90  Enron Coal Services Limited (In Liquidation) v. English Welsh & Scottish 

Railway Limited [2009] CAT 10, [1] (Eng.). 
91  Id. 
92  Id. 
93  English Welsh & Scottish Railway Limited v. Enron Coal Services Limited (In 

Liquidation) [2009] EWCA (Civ) 647, [6] (Eng.).  
94  Id. at [22]. 
95  CLEARY GOTTLIEB STEEN & HAMILTON LLP, NATIONAL COMPETITION REPORT 19–

20 (2009), https://www.clearygottlieb.com/~/media/organize-archive/cgsh/files/publication-

pdfs/cleary-gottlieb-national-competition-report-3q09.pdf. 
96  Id. 
97  Id. 
98  LORRAINE CONWAY & ANTONY SEELY, CONSUMER RIGHTS BILL RESEARCH PAPER 

14/5 19 (2014), http://researchbriefings.files.parliament.uk/documents/RP14-5/RP14-5.pdf. 
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actions difficult.99  Moreover, this particular decision affected private parties’ 

motivation to sue for damages in the CAT or the High Court.100   

The fourth barrier to private enforcement was that it was hard for claimants 

to sue collectively.  Class action is one of the key procedural devices that 

substantially promoted private actions in the United States (especially since 

1966).101  Therefore, to understand private antitrust enforcement in the United 

Kingdom in the years after the Enterprise Act 2002 was passed, it is essential for us 

to be concerned about group litigations in the United Kingdom.  Below, we will 

review three group litigation procedures in the English system: (1) the “opt-in” 

representative action under the Competition Act, (2) the “opt-out” representative 

action, and (3) group litigation order under the Civil Procedures Rules. 

 

 

1. “Opt-in” Representative Action Under the Competition Act 

 

The Enterprise Act 2002 established the CAT and introduced the “opt-in” 

representative action regime.102  The Enterprise Act 2002 inserted section 47B into 

the Competition Act 1998, and opt-in representative actions were brought under this 

provision.103  However, there are two important restrictions to this rule.104  Firstly, 

opt-in representative actions could only be brought by “specified bodies” that are 

not directly affected consumers.105  Moreover, only consumers, and not businesses, 

harmed by the anti-competitive conduct in question fell in the class.106  Secondly, 

such representative action could only be brought before the CAT, but not before 

high courts.107  As already mentioned, the CAT could only hear follow-on and not 

 
99  DEP’T FOR BUS., INNOVATION & SKILLS, PRIVATE ACTIONS IN COMPETITION LAW: 

A CONSULTATION ON OPTIONS FOR REFORM – GOVERNMENT RESPONSE 12–13, 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_da

ta/file/70185/13-501-private-actions-in-competition-law-a-consultation-on-options-for-

reform-government-response1.pdf; Becket McGrath, Case Comment: Setback to 

Competition Damages Actions?, 31 EUR. COMP. L. REV. 258, 258 (2010), 

https://media.lockelord.com/files/upload/CaseCommentMcGrath.pdf. 
100  CLEARY GOTTLIEB STEEN & HAMILTON LLP, supra note 95, at 19.  
101  Sinchit Lai, Enabling and Incentivizing Standalone Private Antitrust Actions in 

Hong Kong – Lessons from the United States, 16 BERKELEY BUS. L.J. 463, 495, 504–07 

(2019). 
102  Eccles, supra note 43. 
103  RACHAEL MULHERON, REFORM OF COLLECTIVE REDRESS IN ENGLAND AND WALES: 

A PERSPECTIVE OF NEED 36 (2008), https://www.judiciary.uk/wp-

content/uploads/JCO/Documents/CJC/Publications/Other%2Bpapers/reform-of-collective-

redress.pdf. 
104  Id. 
105  Id. 
106  Id. at 36–37. 
107  The provision permits such representative actions to be brought “before the 

Tribunal.” It does not provide that it could be brought before other courts. Enterprise Act, 

2002, c. 40, §19 (U.K.). 
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standalone private damages actions.108  Therefore, opt-in representative action 

could only be brought on a follow-on basis to the CAT, but not on a standalone 

basis.109  These two restrictions limited the number of representative actions that 

could be raised under section 47B of the Competition Act 1998.   

In addition, the opt-in mechanism limits the size of a plaintiff class, as this 

mechanism makes it costly for private individuals (e.g., due to time spent on 

completing the formalities to sign up).  This lowers private parties’ incentive to join 

group litigation, especially when the benefits generated from it are not guaranteed.  

From the example below, one can see why this has discouraged specified bodies 

from initiating an opt-in representative action.   

Since the Enterprise Act 2002 came into effect (and at least until the end 

of 2018), one such opt-in representative action has been brought to the CAT, which 

is The Consumers’ Association v JJB Sports Plc.110  This case was brought by a 

consumers’ association known as “Which?” in March 2007 against JJB Sports for 

damages in relation to the price-fixing of replica soccer shirts.111  First, the Which?’s 

case was a follow-on action as it had relied its claim on the infringement decision 

made by the OFT in 2003.112  Second, this case was a representative action since it 

was brought on behalf of a group of individual consumers.113  However, despite the 

case receiving widespread publicity, only some 130 consumers signed up to sue 

when the claim was first filed in the CAT, which accounts for less than 0.1% of 

those affected.114  In spite of the extensive advertising made by Which? in the press, 

the claimant group only grew to some 600 individuals.115   

In January 2008, Which? wrote to the CAT to confirm that it has settled 

with JJB Sports.116  According to the settlement, JJB Sports would pay consumers 

who joined the representative action (i.e., the 600 claimants) £20 for each shirt they 

had bought within a specific period of time.117  Furthermore, Which? got JJB Sports 

to agree to pay £10 to consumers who did not join the representative action but were 

able to provide proof of purchase or produce the shirts at a JJB Sports store before 

 
108  WHISH & BAILEY, supra note 32, at 307. 
109  MULHERON, supra note 103, at 36. 
110  In a book published in 2019, the author described the JJB sports case as the “first 

and only representative action in the UK” EDA ŞAHIN, COLLECTIVE REDRESS AND EU 

COMPETITION LAW Ch. 6 (2019); also, in an online publication released in March 2016, the 

authors described the JJB sports case as the only opt-in collective claim ever brought in the 

UK.  ames Webber et al., Launch of First UK Opt-Out Class Action, LEXOLOGY, Mar. 11, 

2016, https://www.lexology.com/library/detail.aspx?g=b23c6375-d798-4638-918b-

e742b0991d8d. 
111  The Consumers’ Association v. JJB Sports Plc [2009] CAT 2, [2] (Eng.). 
112  Id. at [1]–[2]. 
113  Id. at [2]. 
114  CONWAY & SEELY, supra note 98, at 19. 
115  Megan Murphy, JJB and Which? Settle Football Shirt Case, FIN. TIMES, Jan. 9, 

2008, https://www.ft.com/content/bd0acca2-bf08-11dc-8c61-0000779fd2ac. 
116  The Consumers’ Association v. JJB Sports Plc [2009] CAT 2, [3] (Eng.). 
117  Press Ass’n, JJB to Pay Refund in Replica Football Shirts Row, THE GUARDIAN, 

Jan. 9, 2008, https://www.theguardian.com/uk/2008/jan/09/football.money. 
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February 5, 2009.118  Unfortunately, it is unknown how many consumers who did 

not join the action claimed £10 per shirt.119  In any event, Which? put the blame of 

the low participation rate in its representative action on the opt-in mechanism.120  

Moreover, the consumer association declared that it would be unlikely for the group 

to file another action under an opt-in basis in the future.121   

Based on the outcome of this case, one may argue that the opt-in regime 

should not be criticized because similar to an opt-out action, the victims who did 

not sign up for the representative action were entitled to £10 compensation for each 

shirt they had bought.  Indeed, although we do not have the figure, it is possible 

many affected consumers have claimed the £10 per shirt bought.  Moreover, it is 

possible that the number of victims who claimed through the £10 scheme 

outweighed the number of claimants who joined the action (i.e., around 600) and 

received £20.  However, one should note that the £10 deal is merely an agreement 

reached in this specific settlement.  The opt-in regime itself does not guarantee the 

same outcome in future cases.  In addition, if the £20 is a figure that largely reflects 

the actual overcharge paid per shirt by each consumer victim, then the £10 

compensation can be conceived as a discounted damage resulting from non-

participation in the action.  If the case could be and was brought on an opt-out basis, 

victims who could only claim £10 then would also be entitled to claim £20 instead.  

Therefore, if the JJB Sports case had been an opt-out action, more victims would 

have submitted their claims after they prevailed since the benefit to do so increased.  

To consumers’ associations such as Which?, the victims’ participation rate and the 

subsequent compensation claiming rate affect whether these associations will 

initiate a representative action.  It is because, for example, Which? is a registered 

charity company limited by guarantee, which means that it is not profit-oriented and 

would not sue for profits.122  When deciding whether or not to sue, it weighs the 

benefit to society and the cost of the lawsuit.  Compared to an opt-out regime, fewer 

victims would be expected to benefit from an opt-in representative action.  

Therefore, consumers’ associations such as Which? would be less interested in 

suing under the opt-in regime.  Furthermore, on the cost side, the opt-in mechanism 

discourages potential specified bodies to file a representative claim because they 

need to pay advertising costs upfront to “recruit” victims to join their action, just as 

Which? did in the JJB Sports case.   

 

 

2. “Opt-out” Representative Action Under the Civil Procedures Rules 

 

 
118  Id. 
119  In a book published in 2014, the author wrote that “[i]t would be interesting to see 

how many of the victims who did not join that action claimed back £10”, which indicates 

that such information is unavailable. NINA BUCAN GUTTA, THE ENFORCEMENT OF EU 

COMPETITION RULES BY CIVIL LAW 104 (2014).   
120  Id. 
121  Id. at 105. 
122  Who We Are, WHICH?, https://www.which.co.uk/about-which/who-we-are. 
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In England and Wales, claimants could bring “opt-out” representative 

actions in the high courts.  This is different from the opt-in representative actions 

brought in the CAT under the Enterprise Act 2002.  In the high courts, an opt-out 

representative action could be initiated based on Rule 19.6 of the CPR.  Pursuant to 

this rule, a claimant could represent a class of people in an action who have the 

“same interest” as them but are not parties to that action.123  All persons represented 

in a representative action are bound by its result, unless otherwise is directed by the 

court.124  Although there is not a procedural device known as “class action” in the 

English system, a commentator refers to Rule 19.6 representative action as a hidden 

opt-out class action in English civil procedure.125  This rule has a long history in 

English law, harking back to 1873.126  Nevertheless, Rule 19.6 representative 

actions are not widely applied in the English system generally,127 nor in competition 

cases.128  The reasons are threefold.   

Firstly, courts could not award damages “at large” without referring to the 

particular and precise loss suffered by each represented person.129  Therefore, courts 

seldom award damages in Rule 19.6 representative actions.130  Thus, claimants, 

including the representatives, are unlikely to benefit from litigation by obtaining a 

recovery.  In addition, it is costly for victims to serve as representatives.  

Representatives not only have to bear legal costs but also have to spend time to 

appear in court proceedings.  Moreover, when competition law case claims are 

small (which is usually the case), victims are not likely to find it worthy to sue for 

the recovery of damages that is guaranteed.  Therefore, if victims are not likely to 

recover damages from a Rule 19.6 representative action, most would not want to 

serve as a representative, and they give up suing.  

Secondly, there is a “costs risk” for the representative.131  This risk is 

related to the “loser pays” rule in the U.K. that has already been discussed.  Recall 

that rule 44.2 of the CPR accords “[i]f the court decides to make an order about 

costs . . . the general rule is that the unsuccessful party will be ordered to pay the 

 
123  CPR, 2000, S.I. 1998/3132, R. 19.6 (U.K.), 

http://www.justice.gov.uk/courts/procedure-rules/civil/rules/. 
124  Id. 
125  See John Sorabji, The Hidden Class Action in English Civil Procedure, 28 CIV. 

JUST. Q. 498 (2009) (referring to Rule 19.6 representative action a hidden class action in 

English civil procedure). 
126  See Mark Stiggelbout, The Recognition in England and Wales of United States 

Judgements in Class Actions, 52 HARV INT’L L.J. 433, n. 57 (2011), 

http://www.harvardilj.org/wp-content/uploads/2011/07/HILJ_52-2_Stiggelbout1.pdf 

(discussing the origin of representative actions in England and the evolution representative 

actions over the years). 
127  Neil Andrews, Multi-Party Litigation in England 3 & 6 (Cambridge Faculty of 

Law, Legal Studies Research Paper Series Paper No. 39/2013), 

https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2330329.  
128  Levy & Strasberg, supra note 84, para. 1.5. 
129  NEIL ANDREWS, ENGLISH CIVIL PROCEDURE: FUNDAMENTALS OF THE NEW CIVIL 

JUSTICE SYSTEM 991 (2003). 
130  Id. 
131  Andrews, supra note 127, at 6. 
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costs of the successful party . . ..”132  In the case of representative actions, when the 

claimant group loses, represented parties are not liable to bear the costs.133  On the 

other hand, the representative alone might need to bear the full litigation cost when 

the class is lost.134  Professor Neil Andrews suggests that even when courts held that 

a representative is solely liable to bear the successful party’s costs, courts should 

order represented persons to pay an equitable share of the costs, or the representative 

might bring a restitutionary action against the represented persons for recovery of 

the expenses.135  Yet, considering that an opt-out representative action tends to 

constitute a large group of representatives, the cost to implement either suggestion 

would be high (e.g., the representative may need to file many restitutionary actions), 

and there is no guarantee that the representative could get reimbursed from each 

represented person successfully (e.g., some of the represented persons may be 

missing).  Therefore, it is likely that the representative needs to bear more than their 

equitable share of litigation costs, or even the full cost when the group loses.  

However, when the group prevails, the representative might not succeed in 

recovering his entire costs from the losing party.136  These risks associated with 

costs could discourage individuals from initiating representative actions.   

Thirdly, and most importantly, courts tend to adopt a strict interpretation 

of the “same interest” requirement.137  As Professor Rachael Mulheron had once 

described, such a requirement is “the most legally difficult aspect of the 

[representative] rule.”138  The Emerald case has been used here as an example to 

show how hard it is to meet the “same interest” requirement in competition cases.  

Emerald Supplies Limited (“Emerald”) was a company that imported cut flowers 

from Columbia and Kenya to England, using the airfreight services of British 

Airways (BA) and other international airlines.139  In 2008, Emerald brought a 

private damage action against BA in the High Court.140  Emerald alleged that BA 

and other international airlines fixed and inflated air freight prices, violating Article 

81(1) of the EC Treaty and Section 2 of Competition Act 1998.141  Emerald sought 

to, pursuant to Rule 19.6 of the CPR, bring this claim not only on its behalf but also 

as representative of “all other direct or indirect purchasers of air freight services the 

prices for which were inflated by” the alleged cartel between December 1999 and 

 
132  CPR, 2000, S.I. 1998/3132, R. 44.2 (U.K.). 
133  NEIL ANDREWS, PRINCIPLES OF CIVIL PROCEDURE 143 (1994). 
134  Andrews, supra note 127, at 6. 
135  ANDREWS, supra note 129, at 996–97. 
136  Andrews, supra note 127, at 6. 
137  Id.; High Court Strikes Out Representative Element of Claim Against British 

Airways, HERBERT SMITH FREEHILLS (Apr. 21, 2009), 

https://hsfnotes.com/litigation/2009/04/21/high-court-strikes-representative-element-claim-

british-airways/. 
138  Rachael Mulheron, From Representative Rule to Class Action: Steps Rather Than 

Leaps, 24 CIV. JUST. Q. 424, 427 (2005). 
139  Emerald Supplies Ltd & British Airways Plc [2009] EWHC (Ch) 741, [1] (Eng.). 
140  Id. at [2]. 
141  Id.  
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March 2006 (i.e., seeking a representative action).142  In response, BA applied to 

the court to strike out the representative element of the claim on the grounds that 

the other purchasers whom Emerald sought to represent did not have the same 

interest in the claim as required under Rule 19.6.143  In 2009, the court handed down 

its decision and granted BA’s application to strike out the representative element of 

the claim largely based on two reasons.144 

First, the court held that the claimant (i.e., Emerald) and the individuals 

the claimant sought to represent (e.g., the other purchasers) must have the same 

interest at the time when the action had commenced.145  As said, Emerald sought to 

represent “all other direct or indirect purchasers of air freight services the prices for 

which were inflated by” the alleged cartel.  However, whether an individual 

purchased air freight services at inflated prices because of the cartel had to be 

proved by Emerald in the action.  Therefore, at the time Emerald brought its claim, 

it was impossible to determine which prices were inflated and, hence, if any given 

person was a member of the class.146  Emerald argued that this would be known at 

the time of the judgment and that “same interest” requirement could be met at that 

time,147 but the court rejected this argument.148  It held that the identity of interest 

need to exist at the time when the claim was issued and could not depend on the 

outcome of the action itself.149  

Second, the court accepted BA’s submission that the relief sought in 

Emerald’s action was not equally beneficial for all the members of the class.150  The 

court held that, in the present case, a necessary element of the cause of action was 

damages suffered by individual members of the class.151  However, only some 

members of the class would be able to show that it had indeed suffered damages, 

since the ability to do so depended on the position of each member in the chain of 

distribution and also on who in that chain had absorbed losses or passed any losses 

down the chain.152  Therefore, as the court described, there was “an inevitable 

conflict between the claims of different members of the class.”153  During the 

hearings, Emerald argued that this problem could be fixed by amending the 

definition of its class to exclude those whose losses had been passed on.154  The 

court rejected this argument and held that the amendment might worsen the problem 

since it would make it impossible to ascertain the members of the class for whom 

 
142  Id. at [2]–[3]. 
143  Id. at [4]. 
144  Emerald Supplies Ltd & British Airways Plc [2009] EWHC (Ch) 741, [30]–[39] 

(Eng.). 
145  Id. at [32]–[35]. 
146  Id. at [35]. 
147  Id. at [25]. 
148  Id. at [35]. 
149  Emerald Supplies Ltd & British Airways Plc [2009] EWHC (Ch) 741, [35] (Eng.). 
150  Id. at [36]. 
151  Id. 
152  Id. 
153  Id. 
154  Emerald Supplies Ltd & British Airways Plc [2009] EWHC (Ch) 741, [37] (Eng.). 
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this was true even at the time of the judgment.155  The action brought on by Emerald 

only sought a declaration of the recoverability of damages but would not determine 

where the losses had occurred in the chain of distribution.156  Thus, in order to 

determine which affected individuals could recover damages from BA, further 

proceedings between the various links in the chain would be necessary.157 

 

 

3. Group Litigation Order Under the Civil Procedures Rules 

 

It is noteworthy that in the hearings, Emerald argued that Rule 19.6 of the 

CPR was intended to avoid a large number of substantially similar actions.158  The 

court refuted that this consideration could assist Emerald’s case.  The court went on 

and indicated that a group litigation order (GLO) made under rule 19.11 of the CPR, 

which could also avoid multiple litigations based on the same or similar facts, might 

be a more convenient alternative in this instance.159  A GLO has been added to the 

CPR since 2000.160  It was introduced to provide a potential alternative to claimants 

who want to bring multi-party litigations to the English system. A GLO is defined 

as “an order made under rule 19.11 to provide for the case management of claims 

which give rise to common or related issues of fact or law.”161  Distinct from a Rule 

19.6 representative action, a GLO is an opt-in procedure as prospective claimants 

must actively sign up to the relevant GLO to join the group litigation.162 

There are two major incentives for claimants to issue a group litigation 

under a GLO instead of a Rule 19.6 representative action.  First, claimants who seek 

a GLO do not need to worry about the hard-to-meet “same interest” requirement.  

Second, the cost risk borne by the representative in a Rule 19.6 representative action 

could be reduced under a GLO proceeding.  Recall that the basic cost rule in 

England is the “loser pays.”163  When the group loses the case, contrary to Rule 19.6 

representative actions where only the representative may be held liable bearing the 

costs of the winning defendant, each person who opted-in to a GLO action (i.e., the 

group litigants) is liable for the opponent’s costs.164  Group litigants’ costs liability 

to the prevailing opponent might be distinguished between “common cost” of the 
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157  Id. 
158  Id. at [38]. 
159  Emerald Supplies Ltd & British Airways Plc [2009] EWHC (Ch) 741, [38] (Eng.). 
160  Andrews, supra note 127, at 8; see SUPREME COURT OF ENGLAND AND WALES 

COUNTY COURTS, ENGLAND AND WALES, THE CIVIL PROCEDURE (AMENDMENT) RULES 2000 

3 (2000), http://www.legislation.gov.uk/uksi/2000/221/pdfs/uksi_20000221_en.pdf. 
161  Civil Procedure Rules, supra note 83, at R. 19.10. 
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England: Representative and Group Actions, 11 DUKE J. OF COMP. & INT’L L. 249, 260 

(2001). 
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proceedings and “individual costs” incurred by the opponent in relation to particular 

group litigants’ claims.165  The former will be split evenly among the group, while 

the latter will be borne by particular group litigants.166  An example of “common 

cost” in a competition case is the cost to prove that anti-competitive conduct has 

happened.  This cost will largely be the same, irrespective of the number of group 

litigants.  Since it is more certain that part of the opponent’s cost (i.e., the “common 

cost”) would be shared among the group when the representatives lose the case, the 

cost risk involved in initiating a GLO proceeding is lower.  This cost-splitting 

mechanism also implies that, when the group loses the case, each claimant would 

be liable to a smaller portion of the opponent’s cost if there are more claimants in 

the group.  Thus, victims would be more eager to file a claim or opt-in to the group 

when they expect more people would join as well. 

Although it has been suggested by the court, it remains doubtful whether 

GLO is a better device than Rule 19.6 representative action for Emerald to form a 

group litigation.  Compared to Rule 19.6 representative actions, a GLO might be a 

more restrictive procedure for three reasons.167  First, the judgment obtained under 

a GLO only binds individuals who joined the group.168  Second, a GLO requires 

individuals to issue claims before they have grouped together.169  Third, different 

claimants may be represented by different attorneys.170  The costs incurred from 

hiring an attorney and filing a claim are opt-in costs that most claimants need to 

bear under a GLO, which they do not under the opt-out rule of the 19.6 

representative action regime.  For instance, those represented in a representative 

action are not considered as parties in the full sense of the claim,171 so they do not 

need to be represented by attorneys separately in the court.  Furthermore, after a 

GLO is granted by the court, each group litigant is required to actively participate 

in the action as a separate party.172  This means that there is a cost of time involved 

in acting as a group litigant.  Considering that individual competition claims could 

be small, the opt-in costs and/or time cost may outweigh the potential recovery for 

some victims, making it worthless to sue.  In any event, these costs discourage 

individuals from joining the group and, thus, limit the size of the group as compared 

to Rule 19.6 representative actions.  Knowing that the group size might be small 

can further disincentivize individuals to opt-in as they could incur heavier losses 

from splitting the “common costs” when the group loses the case. 

 
165  Id. at 261–62. 
166  Id. at 262. 
167  Jorren Knibbe, Case Comment: Emerald Supplies Ltd v British Airways Plc, 31 

EUR. COMP. L. REV. 139, 140 (2010), https://www.monckton.com/wp-

content/uploads/2010/02/ECLR_2009_3_Knibbe.pdf. 
168  Id. 
169  Id.; this requirement was clarified in 2002 by amendment of the GLO schema. 

Rachael Mulheron, Some Difficulties with Group Litigation Orders – and Why a Class Action 

is Superior, 24 CIV. JUST. Q. 40, 48–49 (2005). 
170    Knibbe, supra note 167, at 140.  
171  Andrews, supra note 127, at 4. 
172  Mulheron, supra note 169, at 48. 
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In reality, a GLO is rarely utilized in competition cases.  For example, in 

December 2010, there were seventy-five GLOs pending in the U.K. courts, but none 

of them concerned a cartel claim,173 and since May 2000, although 109 GLOs were 

issued in England and Wales, only one of them was granted in a competition law 

case.174   

Soon after receiving the High Court judgment, Emerald appealed to the 

Court of Appeal.175  During the appeal proceedings, Emerald proposed amendments 

to its plea to remedy its application for a representative action.176  However, the 

Court of Appeal regarded such an attempt as “pointless” since it did not overcome 

the difficulties identified by the High Court.177  In December 2010, the Court of 

Appeal handed down its decision and affirmed the High Court’s decision to strike 

out the representative element of Emerald’s claim.178  The decisions of the Emerald 

case were viewed as the English courts cautiously using Rule 19.6 representative 

actions in competition law cases,179 and a missed opportunity to vest these actions 

with greater utility.180 

From the above, it is clear that there were a few challenges for private 

parties to use the three group litigation procedures in the English system (i.e., “opt-

in” representative action under the Competition Act and the “opt-out” 

representative action and GLO under the CPR), and these procedures did not 

provide much help in promoting private enforcement of competition laws in the 

United Kingdom. 

Over the years, the OFT has conducted many studies and expressed its 

views on this issue.  Recall that the OFT conducted a study in 2007 on the deterrence 

effect of competition enforcement.181  In the report of this study, the OFT 

recommended the government to consider modifying the existing procedures or 

introducing new procedures in relation to representative actions in order to improve 

the effectiveness of price actions in competition law in the United Kingdom.182  In 

the OFT’s view, there are multiple reasons why having an effective representative 

action regime in place could incentivize individuals to sue, including the 

 
173  Ruchit Patel, Class Actions in the U.K: Emerald Supplies Limited & Anr. v. British 

Airways Plc, KLUWER COMP. L. BLOG (De. 21, 2010), 

http://competitionlawblog.kluwercompetitionlaw.com/2010/12/21/class-actions-in-the-u-k-

emerald-supplies-limited-anr-v-british-airways-plc/. 
174  The sole example is Prentice Ltd. v. DaimlerChrysler UK Ltd., which was settled 

in 2001. Levy & Strasberg, supra note 84, para. 1.5.   
175  Emerald Supplies Ltd & British Airways Plc [2010] EWCA (Civ) 1284, [10] 

(Eng.). 
176  Id. at [17]–[22] & [68]. 
177  Id. at [68]. 
178  Id. at [68]–[69]. 
179  Knibbe, supra note 167, at 140. 
180  Rachael Mulheron, A Missed Gem of an Opportunity for the Representative Rule, 

23 EUR. BUS. L. REV. 49 (2012), 

http://www.kluwerlawonline.com/abstract.php?area=Journals&id=EULR2012005. 
181  OFF. OF FAIR TRADING, supra note 79. 
182  Id. at 9. 
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following:183 (1) claimants could benefit from economies of scale under 

representative actions such that, on average, each of them has to bear lesser costs 

compared to suing individually,184 and (2) claimants could aggregate their claims 

and put them in a more even position to confront the defendants which are often 

sizable companies.185  

In addition, in 2009, the OFT published a report that assessed the deterrent 

power of the U.K. penalty regime.186  Here, the OFT put the blame not only on the 

ineffectiveness of the “opt-out” and “opt-in” representative action regimes but also 

on the absence of a U.S.-style class action regime for limited private actions in the 

United Kingdom.187  This is due to the fact that, similar to representative actions, 

class actions could incentivize individuals to sue by allowing them to pool their 

resources to confront sizable cartel members and reducing individuals’ risk on legal 

costs.188 

In sum, we were able to identify four barriers to the private antitrust 

enforcement regime in the United Kingdom.  First, when claimants bring a follow-

on action, the scope for the High Court to go beyond the findings of the initial 

infringement decision is limited.  This increases claimants’ legal expenses and time 

costs in bringing an action.  Second, the expected costs to bring a private action 

outweighed the benefits of damage recovery.  Moreover, a part of this is contributed 

by the “loser pays” rule of the English legal system.  Third, the CAT only has 

jurisdiction to hear follow-on cases.  Moreover, its scope to go beyond the findings 

of the initial infringement decision is extremely limited.  Fourth, it was hard for 

claimants to sue collectively in the United Kingdom.  There are hurdles in each of 

the three group litigation procedures, which made the success of these devices 

extremely unlikely.   

As mentioned, one of the major goals of the U.K. competition law reform 

initiated in 2001, which led to the enactment of the Enterprise Act 2002, was to 

promote private enforcement.189  However, years after the act came into effect, the 

OFT still believed that “private actions have not played the role that was envisaged 

for them in the White Paper.”190  Companies and lawyers viewed private damage 

actions as the least effective sanction in the U.K. competition regime in deterring 

infringement191 and suggested that encouraging private enforcement could improve 

 
183  OFF. OF FAIR TRADING, PRIVATE ACTIONS IN COMPETITION LAW: EFFECTIVE 

REDRESS FOR CONSUMERS AND BUSINESS – RECOMMENDATIONS FROM THE OFFICE OF FAIR 

TRADING 23–24 (2007). 
184  Id. at para. 7.15. 
185  Id. at para. 7.16. 
186  OFF. OF FAIR TRADING, AN ASSESSMENT OF DISCRETIONARY PENALTIES REGIMES 

(2009),https://londoneconomics.co.uk/wp-content/uploads/2011/09/30-An-assessment-of-

the-UK-Discretionary-Penalties-Regime.pdf. 
187  Id. at ¶ 1.32; see id. at ¶ 1.11 (providing another example of similar statement). 
188  Id. at ¶¶ 4.79–80. 
189  OFF. OF FAIR TRADING, supra note 183, at 2 & 5. 
190  Id. at para. 2.2. 
191  OFF. OF FAIR TRADING, supra note 79, at 73–74. 
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compliance with the country’s competition law.192  The OFT supported this 

suggestion193 and pointed out that the “much-debated policy question is how the 

barriers to companies bringing actions can be reduced.”194 

  

 

III. THE SHOCK: THE INTRODUCTION OF THE CONSUMER RIGHTS 

BILL TO THE PARLIAMENT IN 2014 

 

In 2012, the U.K. government carried out several public consultations on 

the reform of its consumer law, which were fragmented, unclear, and not up-to-

date.195  Note that, here, consumer law refers to a wide range of legislations that 

cover key consumer rights and investigatory powers of consumer law enforcers in 

the United Kingdom.196  Private enforcement in competition law is one of the key 

areas of concern,197 and a public consultation was conducted on this topic between 

April and July in 2012.198  The key problem identified in this area was that private 

actions were highly ineffective under the competition regime, largely because 

individual consumers and small and medium enterprises (SMEs) lack the resources 

necessary to establish their case and challenge cartels.199  In mid-2013, the 

consumer reform was included in the Queen’s Speech and a draft of the Consumer 

Rights Bill was published.200  Then, the Business, Innovation, and Skills (BIS) 

Select Committee of the House of Commons scrutinized the draft and published a 

report in December 2013.201  On January 23, 2014, the government published its 

response to the Committee’s recommendations,202 and the Consumer Rights Bill203 

was introduced in the House of Commons.204  Responding to the ineffectiveness 

problem identified earlier, this bill proposed several reforms aimed at encouraging 

private parties to sue,205 including: (1) allowing the CAT to create fast-track 

 
192  Id. at 82. 
193  Id. at 83. 
194  Id. at 77. 
195  CONWAY & SEELY, supra note 98, at 1. 
196  Id. 
197  Id. at 2 & 8–10. 
198  Id. at 17. 
199  Id. at 10 & 18. 
200  CONWAY & SEELY, supra note 98, at 1. 
201  Id. 
202  See Consumer Right Bill: Statement on Policy Reform and Responses to Pre-

Legislative Scrutiny, SEC’Y OF ST. FOR BUS., INNOVATION & SKILLS, at 10 (Jan. 2014), 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_da

ta/file/274912/bis-14-566-consumer-rights-bill-statement-on-policy-reform-and-responses-

to-pre-legislative-scrutiny.pdf (the response the government published). 
203  See HOUSE OF COMM., CONSUMER RIGHTS BILL (2014), 

https://publications.parliament.uk/pa/bills/cbill/2013-2014/0161/14161.pdf (the Bill 

introduced in the House of Common on Jan. 23, 2014). 
204  CONWAY & SEELY, supra note 98, at 1.  
205  Id. at 19 & 42. 
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procedures for SMEs,206 (2) expanding the CAT’s jurisdiction to standalone 

cases,207 (3) reforming the opt-in representative action regime for competition law 

cases heard by the CAT,208 (4) introducing an opt-out collective action and 

settlement regime for competition law cases heard by the CAT,209 and (5) extending 

the limitation period for claims made to the CAT.210  Below, I have explained why 

these proposals, if adopted, could reduce the barriers to sue we discussed,211 and 

cause conspirators to expect more private enforcement.  

First, the bill proposed to expand the CAT’s jurisdiction to hearing 

standalone cases.  Compared to the high courts, the CAT could be a more appealing 

forum to all claimants for two reasons.  The CAT is a specialist court and consists 

of two panels: a panel of legal Chairmen (e.g., judges of the High Court) and a panel 

of Ordinary Members with backgrounds in fields, such as business, accountancy, 

and economics (e.g., scholars, private practitioners, and public servants).212  

Ordinary Members are not required to have formal legal training.213  In  CAT, cases 

are heard before a three-member panel consisting of a Chairman and two Ordinary 

Members,214 in which an economist is typically included.215  This cross-disciplinary 

nature of CAT is considered one of its great strengths.216  It equips CAT with the 

expertise to deal with many issues concerning competition law that are highly 

technical and specialized and intersects extensively with other disciplines, primarily 

economics.217  Therefore, CAT may be able to resolve competition cases faster than 

 
206  U.K. PARLIAMENT, CONSUMER RIGHTS BILL EXPLANATORY NOTES para. 408, 

https://publications.parliament.uk/pa/bills/cbill/2013-2014/0161/en/14161en.htm; HOUSE OF 

COMM., supra note 203, at 119–20. 
207  U.K. PARLIAMENT, supra note 206, at para. 407; HOUSE OF COMM., supra note 203, 

at 103–04.  
208  U.K. PARLIAMENT, supra note 206, at para. 421; HOUSE OF COMM., supra note 203, 

at 104–12.   
209  U.K. PARLIAMENT, supra note 206, at para. 418–28; HOUSE OF COMM., supra note 

203, at 104–12.   
210  U.K. PARLIAMENT, supra note 206, at para. 412; HOUSE OF COMM., supra note 203, 

at 107–9.   
211  See supra Part II. 
212  CAROL HARLOW & RICHARD RAWLINGS, LAW AND ADMINISTRATION 321 (3rd ed. 

2009); Athanasios Psygkas, The ‘Double Helix’ of Process and Substance Review before the 

UK Competition Appeal Tribunal: A Model Case or a Cautionary Tale for Specialist 

Courts?, in COMPARATIVE ADMINISTRATIVE LAW 465 (Susan Rose-Ackerman et at. Eds., 2nd 

ed. 2017).  
213  Psygkas, supra note 212, at 465. 
214  Id.; COMP. APP. TRIBUNAL, ABOUT THE TRIBUNAL, 

https://www.catribunal.org.uk/about. 
215  Tristan Jones, Economic Complexity: CAT vs High Court, COMP. BULL. (June 9, 

2016), https://competitionbulletin.com/2016/06/09/economic-complexity-cat-vs-high-

court/. 
216  HARLOW & RAWLINGS, supra note 212, at 321. 
217  Psygkas, supra note 212, at 467. 
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the High Court,218 thus reducing the legal and time costs for claimants in 

proceedings.   

Secondly, the CAT is more appealing due to its low risk on cost.  As said, 

the general rule on costs in the High Court is “loser pays,” which may discourage 

claimants from bringing an action.219  In contrast, pursuant to the Competition 

Appeal Tribunal Rules 2003 and confirmed by the Court of Appeal, the CAT has 

wide discretion in relation to costs and is not bound by the “loser pays” rule.220  In 

practice, the CAT often uses the “loser pays” rule as the “starting point” when 

deciding costs.221  That said, with its wide discretion, the likelihood that the CAT 

ends up applying the “loser pays” rule is inferably lower than in the High Court. 

At the margin, with the above advantages related to costs, some claimants 

may find it worthwhile to sue in the CAT instead of the High Court.  However, not 

all of them might end up bringing an action.  This occurred in two instances. 

First, the claimants only have a standalone claim.  Since the CAT had no 

jurisdiction to hear standalone cases, suing in the CAT was impossible for these 

claimants.  This left the claimants with the option to sue in the High Court.  

However, among them, some found it too costly to sue in the High Court and gave 

up their claims.  Yet, if the CAT’s jurisdiction was expanded, benefiting from its 

expertise and efficiency would become possible for this group of claimants.  Then, 

some of them would find it worthwhile to sue.   

Second, this also happened among claimants with “less clear cut” follow-

on claims (which are technically standalone claims).  Such a claim exists when there 

is a relevant infringement decision in place, but it is unsure whether it is “relevant 

enough” to the courts to be helpful to the claimants.  This concern arises because 

we saw that the scope for both the High Court and the CAT to go beyond the 

findings of the initial infringement decision is extremely limited.222  Consequently, 

in the High Court, this might increase claimants’ legal and time costs and reduce 

their chances of recovering damages (e.g., in the Crehan case);223 while in the CAT, 

claims might be struck out by the courts (e.g., in the Enron case).224  Some claimants 

might pick the lesser of the two evils and sue in the High Court, whereas others with 

less financial resources might give up bringing an action altogether.  Therefore, if 

the CAT’s jurisdiction was expanded such that they could hear standalone cases, 

claimants who wished to file “less clear cut” follow-on claims would not have to 

worry about their claims being struck out in the CAT.  This is because, as if the 

claim was brought in the High Court, claimants in the CAT could continue to 

 
218  See id. (suggesting that efficiency is a merit of the CAT and cites to study that, on 

average, the CAT took about six months less than the High Court to resolve judicial review 

cases). 
219  See infra Part V(A). 
220  WHISH & BAILEY, supra note 32, at 314 & 447; Levy & Strasberg, supra note 84, 

at para. 8.1. 
221  WHISH & BAILEY, supra note 32, at 314. 
222  See supra Part II. 
223  Id. 
224  Id. 



Arizona Journal of International & Comparative Law Vol. 38, No. 3 

 
272 

establish their case even if the CAT ended up finding their claim to not be a follow-

on claim.  This indicates that the expansion of the CAT’s jurisdiction would cause 

the evil of suing in the CAT to become more or less the same as the evil of suing in 

the High Court.  Therefore, the reform could allow and encourage more claimants 

to use the CAT as a forum.   

In short, the proposal to expand the CAT’s jurisdiction, if adopted, could 

promote standalone private enforcement by making the CAT more accessible to the 

claimants and allowing more claimants to benefit from the CAT’s expertise and 

efficiency.  

Second, the bill proposed to allow the CAT to make rules to provide a fast-

track procedure for the claims brought under section 47A of the Competition Act.225  

The purpose of this reform was “to enable simpler cases brought by [SMEs] to be 

resolved more quickly and at a lower cost.”226  Recall that one of the barriers U.K. 

companies face during a legal proceeding was that the expected costs to sue 

outweighed the benefits.227  Among all the companies, the SMEs bore a major brunt 

of such barrier since, by definition, they tend to be small in scale and fewer financial 

resources are available to them.  Therefore, SMEs would welcome the introduction 

of fast-track procedures that would help their cases to be resolved faster and, 

consequently, at a lesser cost.  Moreover, such a reform, if adopted, could encourage 

SMEs to sue more often.  However, if allowing for fast-track procedures was the 

only benefit of the reform, the impact on private enforcement would be limited.  

This is because, although some SMEs may find it more appealing to sue in the CAT 

than in the high courts, the use of the CAT as a forum was not an option for 

claimants who wish to bring a standalone case due to the restriction on the CAT’s 

jurisdiction.228  Fortunately, as described above, the Consumer Rights Bill also 

includes the expansion of the CAT’s jurisdiction to hear standalone cases.  Such an 

expansion would give SMEs the chance to sue in the CAT when they have a 

standalone case.  Once SMEs are in the CAT, they might enjoy the fast-track 

procedures, which would save them both legal and time costs.  Therefore, with the 

introduction of the bill that offered the expansion of the CAT’s jurisdiction, 

alongside the creation of fast-track procedures, SMEs with not only follow-on cases 

but also standalone cases would be incentivized to sue.  

Third, the bill proposed to reform the opt-in representative action regime 

for competition law cases heard by the CAT.  Recall that the Enterprise Act 2002 

introduced section 47B to the Competition Act 1998 and allowed the CAT to hear 

opt-in representative actions.  However, as already established, there were 

restrictions on the use of this procedural device, and opt-in representative action has 

only been brought once in the CAT (i.e., by the group Which? in the JJB Sports 

case).229  One of the restrictions was that such representative actions could only be 

brought by “specified bodies,” such as a consumer organization like Which?.  

 
225  U.K. PARLIAMENT, supra note 206, at para. 408; HOUSE OF COMM., supra note 203, 

at 119-20.   
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Moreover, only consumers, not businesses, harmed by the anti-competitive conduct 

in question could opt-in to the class.  The bill proposed to remove these restrictions 

by revising section 47B.  Firstly, the revised section 47B allows any person 

authorized by the CAT to act as a representative, regardless of whether that person 

is a class member or not.230  This means that some parties who were not allowed to 

initiate a lawsuit before, such as the directly affected parties, would be allowed to 

do so under the newly proposed regime.  Secondly, the revised section 47B no 

longer limited the use of representative actions to consumer claims.231  This means 

that representative actions could also be brought on behalf of businesses harmed by 

the anti-competitive conduct.  Therefore, if the proposal is adopted, more claims 

could be brought collectively on an opt-in basis, and more entities could initiate a 

collective action in the CAT.  To distinguish from the original opt-in representative 

action regime, we will begin to refer to the revised model as the “opt-in collective 

action regime” (not to be confused with “the opt-out collective action regime”). 

Fourth, the bill proposed to introduce an opt-out collective action and 

settlement regime for competition law cases heard by the CAT.  The introduction 

of opt-out collective actions was also proposed via the revision of section 47B of 

the Competition Act.232  Similar to the revised opt-in regime, the newly added opt-

out collective action regime could be brought by any person authorized by the CAT 

and on behalf of businesses (as well as consumers).233  However, under the opt-in 

approach, only persons who fall within the class description and notify the 

representative to opt-in would become members of the class.234  In contrast, under 

the opt-out approach, all persons who fall within the class description and do not 

notify the representative to opt-out would automatically become class members.235  

Since it is costly for victims to sign in as a class member under the opt-in approach, 

holding other things the same, the class size in an opt-in collective action would be 

smaller than that in an opt-out collective action.  In addition, the class size could be 

a deciding factor for whether or not a competition lawsuit should be brought to the 

court.  To illustrate this point, let us review how the expected benefit of a few key 

stakeholders on the plaintiff side changes when an opt-in collective action is 

brought on an opt-out basis.   

First, consider the expected benefit of the representative who, for example, 

is one of the consumer victims.  If the proposals made by the bill were adopted, the 

claimants, including the representative, could not only obtain recovery by winning 

in the trial but also by settling with the defendant.236  Moreover, a class with a larger 

 
230  HOUSE OF COMM., supra note 203, at 105.  
231  Prior to the proposal, as specified in the Enterprise Act 2002, a section 47B claim 

could only comprise consumer claims.  Enterprise Act, 2002, c. 40, §19 (U.K.); in contrast, 

the revised section 47B as proposed under the Consumer Rights Bill no longer has such 

restriction.  See HOUSE OF COMM., supra note 203, at 104–06. 
232  U.K. PARLIAMENT, supra note 206, at para. 421. 
233  HOUSE OF COMM., supra note 203, at 104–06.  
234  Id. at 105. 
235  Id. 
236  The Bill proposed to introduce a collective settlement regime.  Id. at 109–12.  
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size increases the representative’s chance to obtain recovery through a settlement.  

To the defendants, when they decide whether to settle with the plaintiff, they 

essentially compare the proposed settlement amount to the expected damage 

compensation plus litigation costs to be paid if the plaintiff wins the case.  

Defendants will settle with the plaintiff class if the size of the former is smaller than 

the latter.237  Regardless of the merits of the case, when the magnitude of expected 

damages is higher, defendants are under more pressure to settle with the 

claimants.238  This is because the consequences of losing the trial would be more 

destructive as the expected damages go up (e.g., the defendant company may 

become insolvent). Thus, the defendants would be more tempted to avoid such risks 

by settling.239  Moreover, the total expected damages for a defendant is the sum of 

damages it has caused to each class member.  Therefore, the more class members 

“on board,” the higher the expected damages; hence, there is more pressure on the 

defendant to settle with the plaintiff class.  This means that compared to the existing 

opt-in regime, we would expect to see more settlements under the newly proposed 

opt-out collective action regime.  In short, knowing that they would be more likely 

to obtain recovery through a settlement under the new regime, victims would be 

more eager to bring private actions against the wrongdoers.  

Second, consider the expected benefit of the lawyer who represents the 

group as per a conditional fee agreement.  The U.K. Parliament passed the Legal 

Aid, Sentencing and Punishment of Offenders Act in 2012 (LASPO 2012), which, 

in part, brought changes to civil litigation costs in England and Wales.240  The 

 
237  See A. MITCHELL POLINSKY, AN INTRODUCTION TO LAW AND ECONOMICS 135–36 

(2011); ROBERT COOTER, LAW AND ECONOMICS 400–01 (6th ed. 2016) (discussing the 

economic considerations for one to decide whether to settle or not in a civil dispute).  
238  See In re Rhone-Poulenc Rorer Inc., 51 F.3d 1293, 1298 (1995) (pointing out that 

defendants would be under intense pressure to settle when facing a huge potential liability);  

Marc Galanter, Why the 'Haves' Come Out Ahead: Speculations on the Limits of Legal 

Change, 9 L. & SOC'Y REV. 95, n. 121 (1974) (suggesting that firms sued for a huge liability 

are essentially facing a possibility of destruction, and these firms would want to insure 

themselves by settling);  Joseph Grundfest, Disimplying Private Rights of Action under the 

Federal Securities Laws: The Commission's Authority, 107 HARV. L. REV. 963, n. 38 (1994) 

(revealing that, regardless of the merits of the case, defendant companies are under hydraulic 

pressure to settle to avoid “bet-your-company” litigations). 
239  See In re Rhone-Poulenc Rorer Inc., 51 F.3d 1293, 1298 (1995) (pointing out that 

defendants would be under intense pressure to settle when facing a huge potential liability);  

Marc Galanter, Why the 'Haves' Come Out Ahead: Speculations on the Limits of Legal 

Change, 9 L. & SOC'Y REV. 95, n.121 (1974) (suggesting that firms sued for a huge liability 

are essentially facing a possibility of destruction, and these firms would want to insure 

themselves by settling); Joseph Grundfest, Disimplying Private Rights of Action under the 

Federal Securities Laws: The Commission's Authority, 107 HARV. L. REV. 963, n.38 (1994) 

(revealing that, regardless of the merits of the case, defendant companies are under hydraulic 

pressure to settle to avoid “bet-your-company” litigations). 
240  THE BAR COUNCIL, THE LEGAL AID, SENTENCING AND PUNISHMENT OF OFFENDERS 

ACT 2012 (LASPO): ONE YEAR ON 12 (2014), 

https://www.barcouncil.org.uk/media/303419/laspo_one_year_on_-

_final_report__september_2014_.pdf. 



Incentivizing Private Antitrust Enforcement to Promote Leniency Applications 

 

 
 

275 

LASPO 2012 came into force in April 2013.241  Since then, lawyers have two 

alternatives to act on a contingency basis: they could either form (1) a damage-

based agreement (DBA)242 or (2) a conditional fee agreement (CFA)243 with 

competition case claimants.244   

When these agreements are not used, lawyers charge their clients a 

“normal fee” that is independent of the outcome of the case.  In contrast, when a 

CFA is used, claimants pay different amounts to their lawyers depending on the 

outcome of the case.245  Under a typical CFA, if the claimant loses, they pay nothing 

to their lawyer, whereas if the claimant wins, they pay both a normal fee and a pre-

agreed “success fee.”246  For competition cases, the success fee could be set at as 

high as 100% of the normal fee.247  Furthermore, under the “loser pays” rule, the 

claimants could seek recovery for the normal fee, but not the success fee, from the 

losing defendant.248  To a competition case representative, the benefits of entering 

into a CFA are twofold.  First, the representative does not need to pay upfront fees 

to initiate an action.249  Second, the representative shifts part of their financial risk 

of going to court to their lawyer.250  Therefore, consumer victims would be more 

eager to initiate a collective action if they could be represented by lawyers under a 

CFA.  In return for absorbing claimants’ financial risk, lawyers benefit from 

entering into a CFA by getting the chance to earn a success fee upon winning the 

case.251  This means that lawyers would try to minimize their own risk by carefully 

selecting cases that have a higher chance of success.252  As said, the class of 

collective action would be larger in size if operated on an opt-out basis, and for a 

given collective action, the larger its class size, the higher is its chance to prevail 

and for its lawyer to earn a success fee.  Therefore, lawyers would be more willing 

 
241  Id. at 14. 
242  See Contingency Fees or Damages-Based Agreements (DBAS), HERBERT SMITH 

FREEHILLS (Apr. 30, 2019), https://hsfnotes.com/litigation/jackson-reforms/contingency-

fees-or-damages-based-agreements-dbas/ (summarizing the reform in relation to DBAs). 
243  See Conditional Fee Agreements (CFAS)/ After-the-Event (ATE) Insurance, 

HERBERT SMITH FREEHILLS (Apr. 30, 2019), https://hsfnotes.com/litigation/jackson-

reforms/conditional-fee-agreements-cfas-after-the-event-ate-insurance/ (summarizing the 

reform in relation to CFAs). 
244  Levy & Strasberg, supra note 84, at para. 8.2. 
245  Id. 
246  SLAUGHTER AND MAY, PRIVATE ENFORCEMENT OF COMPETITION LAW IN THE UK 

13 (2017), https://www.slaughterandmay.com/media/2534704/private-enforcement-of-

competition-law-in-the-uk.pdf. 
247  Levy & Strasberg, supra note 84, at para. 8.2. 
248  Since the LASPO 2012 came into force, success fees are no longer recoverable 

from the losing defendant. Id. 
249  LEGAL OMBUDSMAN, COMPLAINTS IN FOCUS: ‘NO WIN, NO FEE’ AGREEMENTS 3 

(2013), https://www.legalombudsman.org.uk/media/spqb55ok/complaints-in-focus-cfa-

report-final-140103.pdf. 
250  Id. 
251  Id. 
252  Id. 
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to represent a particular collective action when it is initiated on an opt-out basis, 

rather than an opt-in basis.  To sum up, the introduction of an opt-out collective 

action regime, in addition to the original opt-in regime, provides more incentive to 

lawyers to take private parties’ competition cases under a CFA. 

As mentioned before, lawyers could also act for claimants on a 

contingency basis by forming a DBA with them.  In a DBA, if the claimant loses, 

the lawyer charges the claimant nothing; on the other hand, if the claimant wins, the 

lawyer takes a percentage of any damages awarded to the claimant.253  For 

competition cases, such a percentage could be set at as high as 50%.254  Damage-

based legal fees are usually higher than “normal fees” to compensate the lawyers 

for the financial risk of the claimants borne by them.255  Similar to a CFA, a DBA 

awards lawyers depending on the outcome of the case.  Therefore, if DBAs were 

allowed for both kinds of collective actions, lawyers would be more eager to take 

an opt-out action case, than opt-in.  Unfortunately, the bill introduced in 2014 

specified that DBAs are not allowed for opt-out collective actions.256  Such 

prohibition was intended to avoid the reform from giving rise to too many frivolous 

or unmeritorious lawsuits.257   

Third, consider the expected benefit of third-party funders.  In the past, 

third-party-funded litigation was regarded as common law offenses of champerty 

and maintenance and was prohibited in England and Wales.258  The green light was 

given to third-party funding only after a series of decisions were made by the Court 

of Appeal from 2002 to 2005.259  In November 2011, the Civil Justice Council 

published the Code of Conduct for Litigation Funders.260  In the same month, the 

Association of Litigation Funders of England and Wales (ALF), a non-statutory 

body approved by the government, was founded to deliver voluntary regulation to 

the third-party funding industry in line with the Code.261  Since then, there have 

been a growing number of cases funded in such a way.262  

 
253  SLAUGHTER AND MAY, supra note 246, at 13. 
254  Levy & Strasberg, supra note 84, at para. 8.2. 
255  Damages Based Agreements v Conditional Fee Agreements, FRANCIS, WILKS & 

JONES, https://www.franciswilksandjones.co.uk/damages-based-agreements-v-conditional-

fee-agreements/. 
256  HOUSE OF COMM., supra note 203, at 106.  
257  JOANNE BLENNERHASSETT, A COMPARATIVE EXAMINATION OF MULTI-PARTY 

ACTIONS – THE CASE OF ENVIRONMENTAL MASS HARM Ch. 8.4 (2016). 
258  Leslie Perrin, England and Wales, in THE THIRD PARTY LITIGATION FUNDING LAW 

REVIEW 42 (Leslie Perrin eds., 2017), 

http://www.calunius.com/media/13950/england%20and%20wales-info.pdf. 
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Third-party litigation funding refers to the funding of all or part of the legal 

costs of litigations by a third party that is not involved in the dispute.263  Here, the 

legal costs are not just attorneys’ fees; they could also include costs such as experts’ 

fees and administrative expenses generated during legal proceedings.264  In return, 

the third-party funders get a percentage of the amount recovered by the claimants 

(e.g., damages received or the settlement sum).265  If the case is unsuccessful, 

claimants would not be charged by the funders.266  Furthermore, third-party funders 

could agree to pay for their defendant’s costs if the claim fails (i.e., the adverse 

costs).267  Even if this is not agreed upon, courts may still hold the third-party 

funders liable for the payment of such costs.268  Thus, with third-party funding, 

competition case claimants could bring their claims with less up-front costs and 

risks.  However, costs and risks are not eliminated by third-party funders but are 

essentially just absorbed.   

Third-party funders will support a case if the expected benefit of doing so 

outweighs the expected cost.  Moreover, the expected benefit of funding a 

claimant’s case depends on its (1) chance of success and (2) the magnitude of return 

upon success.  Upon comparing these two aspects for the opt-in and opt-out 

collective action regimes, one will find that the expected benefit for third-party 

funders to fund a collective action would be higher when it is initiated on an opt-

out basis.  On the one hand, as discussed, the class of a collective action operated 

on an opt-out basis would be larger in size and generate a higher chance of settling.  

To funders, this means that they are more likely to get rewarded for their service.  

On the other hand, when the claim prevails, third-party funders are paid a 

percentage of the amount recovered by the claimants—the amount of recovery is 

positively related to the number of claimants in the class.  This is due to the fact that 

when there are more victims in the class, they would collectively be entitled to more 

recovery.  As discussed, a collective action brought on an opt-out basis, instead of 

on an opt-in basis, would result in a larger class size.  Therefore, third-party funders 

could expect to get rewarded more when a particular collective action is operated 

on an opt-out basis.  And, third-party funders would be more interested in financing 

competition law cases under the newly proposed opt-out collective action regime.   

 
263  Oliver Cain & Danielle Carr, Litigation and Enforcement in the UK (England and 

Wales): Overview para. 6, THOMSON REUTERS PRAC. L., 
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In sum, the proposal, if adopted, would promote private antitrust 

enforcement in the United Kingdom because it could increase the expected benefits 

of the class representatives, their lawyers and their third-party funders. 

Above, we have compared the opt-out and opt-in collective action regimes 

under section 47B of the Competition Act and explained why the former could 

provide more incentive to different stakeholders on the plaintiff side to sue than the 

latter.  Next, we will review the benefits of using the newly proposed opt-out 

collective actions over: (1) representative actions and (2) GLOs under the CPR.  

Such a comparison is particularly important given that the bill also proposed to 

expand the CAT’s jurisdiction to hear standalone cases.  Without such a proposal, 

standalone cases could only be heard in the high courts.  This means that standalone 

claimants could only initiate a collective action pursuant to the CPR.  So, it would 

not matter to these claimants if the opt-out collective action regime is better.  By 

contrast, with the expansion of the CAT’s jurisdiction, bringing an opt-out 

collective action would become an option to standalone case claimants.  This would 

affect not only the claimants’ choice for a forum but also their decision to sue.  It is 

because the newly proposed regime has either overcome or omitted some causes 

embedded in representative actions and GLOs that discouraged private parties to 

sue collectively. 

Comparing opt-out collective actions and representative actions under the 

CPR,  we have noticed that representative actions are not widely used in the English 

legal system.269  Two of the reasons for this are that courts (1) tend to adopt a strict 

interpretation of the “same interest” requirement270 and (2) seldom award damages 

in representative actions.271  Representative actions have the “same interest” 

requirement that necessitates the represented class of people in the action to have 

the “same interest,”272 and this “same interest” requirement was regarded as “the 

most legally difficult aspect of the [representative] rule.”273  To illustrate how such 

a hard-to-meet requirement could bar the formation of group competition litigations 

in the English system, we used the Emerald case as an example.274  However, it is 

noteworthy that the air cargo cartel, out of which the Emerald case emerged, has 

been sued in other jurisdictions as well (e.g., in the United States, Canada, and 

Australia).275  The difference between these cases is that in the jurisdictions where 

the opt-out class action was allowed, the claimants were permitted to sue as a 

group.276  Take the United States as an example—to get a class certified, its law 

requires the proposed class to meet four prerequisites: numerosity, commonality, 

typicality, and adequacy.277  None of these prerequisites require all class members 

to have the “same interest.”  Therefore, the problems in relation to the “same 
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interest” requirement that appeared in the U.K. Emerald case (as described before) 

did not preclude class certification of the same case in the United States.  Similarly, 

there is no “same interest” requirement under the newly proposed opt-out collective 

action regime in the United Kingdom,278 which means that when a claimant 

considers initiating an opt-out collective action, they need not worry that their 

motion would be rejected for failing to meet the “same interest” requirement.  

Hence, compared to representative action, the newly proposed regime makes group 

litigation more accessible to claimants and helps promote private antitrust 

enforcement.  

Second, the concerning courts seldom award damages in Rule 19.6 

representative actions.  As already pointed out, the challenge was that courts could 

not award damages “at large” without referring to the particular and precise loss 

suffered by individual represented persons.279  Such a challenge goes against the 

enhancement of private antitrust enforcement in the United Kingdom because 

victims would have little incentive to initiate a representative action if they are 

unlikely to recover their damages.  In sharp contrast, the Consumer Rights Bill 

specifies that the CAT “may make an award of damages in collective proceedings 

without undertaking an assessment of the amount of damage recoverable in respect 

of the claim of each represented person.”280  This means that courts could award 

damages “at large” in opt-out collective actions, and thus, claimants in these actions 

would have a higher chance to recover damages, as opposed to when the case is 

brought as a representative action.  As a result, more private parties would be 

interested in filing a claim under the new regime as a group as an opt-out collective 

action.   

Next, we will compare opt-out collective actions and GLOs under the 

CPR.  As said, GLOs require claimants opting-in to participate in group litigation 

and to be bound by the decision.281  Moreover, opt-in costs are particularly high for 

GLO cases as each claimant would need to hire his own attorney and file a claim 

before they can be grouped together.282  In addition, after a GLO is granted, each 

group litigant is required to actively participate in the action as a party.283  All the 

above-mentioned costs would limit victims’ interest in joining the group litigation, 

resulting in a smaller class size.  In contrast, there are no such costs under the newly 

proposed opt-out collective action regime.  Hence, for a given case, we would 

expect a larger class size if it is formed as an opt-out collective action rather than a 

GLO action.  Again, the difference in class size implies that the case is more likely 

to settle when it is pulled as an opt-out collective action.  Knowing that there is a 

higher chance to settle, lawyers and third-party funders would be more willing to 

finance the claimants under a CFA or litigation funding agreement, respectively.  
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Therefore, victims would be more eager to initiate group litigation not only because 

they know that there is a higher chance for them to get recovery, but also because 

they are more likely to secure some degree of financial support from lawyers and/or 

third-party funders for the litigation.   

In addition to the above-mentioned merits, the opt-out collective regime 

has the advantage over GLOs in terms of reduced legal costs.  Each litigant is 

represented by different lawyers in a GLO action, while the entire group of litigants 

is represented by the same lawyers in an opt-out collective action.  Thus, the latter 

could generate economies of scale and reduce legal costs, including attorney fees 

and administrative expenses.  Furthermore, when the case is led by the same team 

of lawyers collectively, it would make communication and strategy implementation 

more efficient.  This would further enhance the chance of success and could be 

another reason for the country to expect more private antitrust actions under the opt-

out collective action regime.   

Despite the advantages of the opt-out collective action regime, some 

victims may still prefer opt-in collective actions, representative actions, or GLOs.  

It is because the bill excluded the use of DBAs from, and only from, opt-out 

collective actions.  This means that DBAs would still be available to other forms of 

collective actions, such as opt-in collective actions under the Competition Act and 

representative action and GLOs under the CPR.284  When third-party funding is not 

secured, some claimants may consider DBAs as the next best alternative to reduce 

their costs and risks.  Therefore, the unavailability of DBAs might cause private 

parties to not utilize the newly proposed opt-out regime when considering forming 

a group litigation class.  That said, this is not going to undermine our argument that 

the newly proposed regime would promote private antitrust enforcement in the 

United Kingdom, because, after all, the bill is giving a new alternative to private 

parties (though less than “ideal”).  If the proposal is adopted, individuals who prefer 

to sue with a DBA and in the form of an opt-in collective action, representative 

action, or GLOs could continue to do so without any obstacle.  The enhancement in 

private enforcement we suggested would be driven instead by cases that would not 

have been brought at all in the absence of the proposed opt-out collective action 

regime. 

Fifth, the bill proposed to extend the limitation period for claims made to 

the CAT.  We have pointed out that the CAT is a more appealing forum than the 

High Court to some claimants for two reasons: first, the CAT is a specialist court;285 

second, it has wide discretion in relation to costs and is not bound by the “loser 

pays” rule.286  Then, if the proposals to expand the CAT’s jurisdiction to hear 

standalone cases and to introduce the opt-out collective action regime are adopted, 

the use of the CAT as a forum would become even more attractive.  That said, 

without reforming the limitation periods for claims made to the CAT, some 

claimants who find it more appealing to sue in the CAT may end up suing in the 

High Court or not suing at all.  This is because prior to the introduction of the bill, 

 
284  BLENNERHASSETT, supra note 257, at 207–09. 
285  Psygkas, supra note 212, at 465. 
286  Levy & Strasberg, supra note 84, at para. 8.1. 



Incentivizing Private Antitrust Enforcement to Promote Leniency Applications 

 

 
 

281 

the time limits for claims to be brought to the CAT and High Court (of England and 

Wales) were two and six years, respectively.287  As seen already, the limitation 

period was much shorter in the CAT.  When private parties failed to bring their 

claim before the CAT within the two-year timeframe, this might leave them with 

the only option to sue in the High Court.  However, some of these private parties 

might give up suing in the High Court due to reasons such as the lack of specialty 

(that lengthens the duration of proceedings), the stricter implementation of the loser 

pays rule, or the absence of the opt-out collective action regime.   

The bill, through one of its aims to encourage private actions in 

competition law, proposed to extend the limitation period for cases in the CAT for 

England and Wales to six years to align with the limit of the High Court of England 

and Wales.288  As a result of such an extension, claims brought between two and six 

years from the date of the breach of competition laws would not be barred in the 

CAT.  In other words, claimants with a claim that falls within this four-year period 

could freely choose to sue in the CAT or the High Court.  At the margin, this would 

reverse the decision of some claimants who, as described above, would have given 

up their claims when they are only left with the choice to sue in the High Court as 

it allows a longer statute of limitation. 

Above, we reviewed the five proposals offered by the bill in relation to 

private actions of competition law in the United Kingdom.  We explained why each 

of these proposals, if adopted, would lead to more private antitrust enforcement in 

the country.  Overall, the growth in private enforcement could be substantial.  For 

cartel members, it meant that they are more likely to be sued by private parties.  

Next, we will apply the Model to forecast how the introduction of the bill may affect 

leniency application in the United Kingdom.   

 

 

IV. FORECAST UNDER THE REVISED MODEL 

 

A. Direction 

 
In my previous publication, I had introduced a revised leniency game 

theory (i.e., the Model) to reinvestigate the impact of private enforcement on cartel 

members’ incentive to apply for leniency.289  In that paper, I defined a so-called 

“deciding inequality” as follows:290 
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𝑃𝐺𝐹 + 𝑃𝐺𝑃𝐹𝐷 + 𝑃𝑆𝐷 > 𝑜𝑟 < 𝑃𝐿𝐷 

Here, 

F = the fine a conspirator needs to pay to the government upon successful 

public enforcement; 

D = the damages a conspirator needs to pay to plaintiffs upon a successful 

private action; 

𝑃𝐺 = the probability of a conspirator being convicted by a court in a public 

enforcement proceeding (0 < 𝑃𝐺 ≤ 1); 

𝑃𝐿 = the probability of a conspirator being convicted by a court in a follow-

on private action supported by a leniency application (0 < 𝑃𝐿 ≤ 1); 

𝑃𝐹 = the probability of a conspirator being convicted by a court in a follow-

on private action not supported by a leniency application (0 < 𝑃𝐹 ≤ 1); 

𝑃𝑆 = the probability of a conspirator being detected, sued, and convicted 

by a court in a standalone action (0 < 𝑃𝑆 ≤ 1). 

 

Each of the probabilities of conviction (i.e., 𝑃𝐿, 𝑃𝐹 and 𝑃𝑆) consists of three 

critical elements.  First, a chance of the government or private parties detecting the 

existence of the cartel (i.e., 𝑃(𝐷𝑒𝑡𝑒𝑐𝑡)).  Next, a chance of the “informed” private 

parties filing a lawsuit against the conspirators (i.e., 𝑃(𝑆𝑢𝑒)).  Third, a chance of 

the private plaintiffs eventually prevailing in court (i.e., 𝑃(𝑃𝑟𝑒𝑣𝑎𝑖𝑙)).291  Without 

any one of the three, there will not be any conviction.  Thus, the probabilities of a 

conspirator being convicted in a court through a private action could be expanded 

as follows:292 

 

𝑃𝐿 =  𝑃𝐿(𝐷𝑒𝑡𝑒𝑐𝑡)  ×  𝑃𝐿(𝑆𝑢𝑒)  ×  𝑃𝐿(𝑃𝑟𝑒𝑣𝑎𝑖𝑙); 

𝑃𝐹 =  𝑃𝐹(𝐷𝑒𝑡𝑒𝑐𝑡)  ×  𝑃𝐹(𝑆𝑢𝑒)  ×  𝑃𝐹(𝑃𝑟𝑒𝑣𝑎𝑖𝑙); 

𝑃𝑆 =  𝑃𝑆(𝐷𝑒𝑡𝑒𝑐𝑡)  ×  𝑃𝑆(𝑆𝑢𝑒)  ×  𝑃𝑆(𝑃𝑟𝑒𝑣𝑎𝑖𝑙). 

 

𝑃𝐿(𝑆𝑢𝑒), 𝑃𝐹(𝑆𝑢𝑒) and 𝑃𝑆(𝑆𝑢𝑒) are the key pieces to explain the 

relationship between private antitrust enforcement and leniency programs.  My 

previous paper revealed that when 𝑃𝐺𝐹 + 𝑃𝐺𝑃𝐹𝐷 + 𝑃𝑆𝐷 < 𝑃𝐿𝐷, conspirators want 

to coordinate on the equilibrium wherein both do not apply for leniency, while when 

𝑃𝐺𝐹 + 𝑃𝐺𝑃𝐹𝐷 + 𝑃𝑆𝐷 > 𝑃𝐿𝐷, the conspirators have a dominant strategy to applying 

for leniency.293  Therefore, when external factors alter the magnitude of the 

parameters that constitute the inequality, conspirators’ incentive to apply for 

leniency will change accordingly.  For example, when legislators provide more 

incentive to victims for bringing standalone actions, then 𝑃𝑆(𝑆𝑢𝑒) and, hence, 𝑃𝑆 

will rise.  As a result, the value of the left-hand side (L.H.S.) of the inequality 

increases, the inequality will lean more towards the condition 𝑃𝐺𝐹 + 𝑃𝐺𝑃𝐹𝐷 +
𝑃𝑆𝐷 > 𝑃𝐿𝐷, and hence, more conspirators will race to apply for leniency.294   
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However, if we want to understand the impact on leniency application 

when legislators provide an incentive to both standalone and follow-on actions at 

the same time, it is essential to understand the relationship between 𝑃𝐿(𝑆𝑢𝑒), 

𝑃𝐹(𝑆𝑢𝑒), and 𝑃𝑆(𝑆𝑢𝑒).  Firstly, 𝑃𝐹(𝑆𝑢𝑒) is larger than 𝑃𝑆(𝑆𝑢𝑒)295 because 

infringement decisions obtained from public enforcement are often binding in civil 

courts,296 so private plaintiffs do not need to prove again that there was an 

infringement.297  This increases the chance of private plaintiffs to prevail in courts 

while incurring fewer costs.  Thus, victims are more likely to bring a follow-on 

action without leniency than a standalone action.  Secondly, 𝑃𝐿(𝑆𝑢𝑒) is larger than 

𝑃𝐹(𝑆𝑢𝑒).298  It is because civil courts might have the power to order antitrust 

authorities to transmit documents submitted to them by leniency applicants.299  

These leniency documents could be used as evidence against the cartel members, 

especially the leniency applicant, in civil actions.300 For example, these documents 

could assist private plaintiffs in (1) establishing the causation between infringement 

and damages and (2) determining the extent of the damage.301  Similarly, this 

increases the chance of private plaintiffs to prevail in courts while incurring fewer 

costs.  Thus, victims are more likely to bring a follow-on action with leniency than 

a follow-on action without leniency.  In short, I established in my previous 

publication that 𝑃𝐿(𝑆𝑢𝑒) > 𝑃𝐹(𝑆𝑢𝑒) >  𝑃𝑆(𝑆𝑢𝑒).302   

In light of this model, I argued that whether 𝑃𝐿(𝑆𝑢𝑒) has maximized to 1 

matters.  When 𝑃𝐿(𝑆𝑢𝑒) is equal to 1, legislators’ further incentive to all victims to 

sue will only cause 𝑃𝐹(𝑆𝑢𝑒) and 𝑃𝑆(𝑆𝑢𝑒), but not 𝑃𝐿(𝑆𝑢𝑒), to rise.  As a result, 

only the L.H.S. of the deciding inequality will rise.  Therefore, the inequality will 

lean more towards the condition 𝑃𝐺𝐹 + 𝑃𝐺𝑃𝐹𝐷 + 𝑃𝑆𝐷 > 𝑃𝐿𝐷, and conspirators will 

be encouraged to apply for leniency.303  However, when 𝑃𝐿(𝑆𝑢𝑒) is less than 1, the 

outcome will be different.  Below, two possible scenarios have been described:  

Scenario 1: Legislators incentivize all victims to sue proportionally.  

When a new policy causes 𝑃𝐹(𝑆𝑢𝑒), 𝑃𝑆(𝑆𝑢𝑒), and 𝑃𝐿(𝑆𝑢𝑒) to increase 

proportionally (i.e., same percentage increase), this will lead to a net increase in the 

right-hand side (R.H.S.), meaning that conspirators’ relative cost of applying for 

leniency rises.  Consequently, conspirators would be less eager to apply for leniency 

(see the theoretical paper for proof).304  The above could happen, for example, when 

policymakers (i) extend the statute of limitations or (ii) abolish a direct or indirect 

purchaser rule to enable all purchasers to sue.  As such, the wrongdoers perceive a 

higher probability of being sued, and such effect is proportional among the three 

 
295  Id. at Part II(B). 
296  OECD, supra note 2, at 18–19. 
297  Id. 
298  Lai, supra note 4, at Section II (B). 
299  OECD, supra note 6, at 9. 
300  Id. 
301  OECD, supra note 2, at 14. 
302  Lai, supra note 4, at Section II (B). 
303  Id. at III (C). 
304  Id. 
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groups because these policy changes are unrelated to the causes of the difference 

between the three 𝑃(𝑆𝑢𝑒), hence do not benefit a particular group of claimants 

more.  As explained, a major cause of 𝑃𝐿(𝑆𝑢𝑒) > 𝑃𝐹(𝑆𝑢𝑒) >  𝑃𝑆(𝑆𝑢𝑒) is that 

private plaintiffs are more likely to prevail and at lower cost in follow-on actions 

supported by leniency than in follow-on actions not supported by leniency, while 

private plaintiffs are more likely to prevail and at lower cost in follow-on actions 

not supported by leniency than in standalone actions.  Therefore, policymakers 

reducing the cost of all victims for the same amount of money will change the three 

𝑃(𝑆𝑢𝑒) disproportionally, rather than proportionally.  It is because the marginal 

effect of each dollar of cost reduction is lower on the most financially incentivized 

group of victims.  For example, if policymakers subsidize everyone in society to 

sue with the same amount of money, then the indigent victims will be more 

motivated to sue than the rich victims.  In light of this, if policymakers want to 

achieve a proportional increase in the three 𝑃(𝑆𝑢𝑒) by giving a cash subsidy, they 

have to offer different amount of subsidy to the three groups of private victims—

the largest amount to private plaintiffs who bring standalone actions and the 

smallest amount to private plaintiffs who bring follow-on actions supported by 

leniency. 

Scenario 2: Legislators incentivize all victims to sue disproportionally.  

This happens, for example, when policymakers reduce the cost of all victims suing 

for the same amount of money.  Since 𝑃𝐿(𝑆𝑢𝑒) > 𝑃𝐹(𝑆𝑢𝑒) >  𝑃𝑆(𝑆𝑢𝑒), a 

percentage increase in 𝑃𝐿(𝑆𝑢𝑒) will be less than a percentage increase in 𝑃𝐹(𝑆𝑢𝑒), 

and percentage increase in 𝑃𝐹(𝑆𝑢𝑒) will be less than the percentage increase in 

𝑃𝑆(𝑆𝑢𝑒).  In this case, it is unclear whether there will be a net increase on the L.H.S. 

or R.H.S.; hence, the impact on leniency application is indetermined (see the 

theoretical paper for proof).305  

Since whether 𝑃𝐿(𝑆𝑢𝑒) is less than one affects the outcome, to analyze the 

U.K. reform under the Model, we need to first determine if 𝑃𝐿(𝑆𝑢𝑒) has reached 1.  

To do so, I searched all the infringement decisions made by the then-major antitrust 

authority in the United Kingdom, the Office of Fair Trading, before December 31, 

2013.306  Then, I identified the decisions that involved an anti-competition 

 
305  Id. 
306  I relied on three sources for this search. First, I referred to a cartel case closure 

summaries provided by the Office of Fair Trading. See Off. of Fair Trading, Case Closure 

Summaries, THE NAT’L ARCHIVES, 

https://webarchive.nationalarchives.gov.uk/20140402171333/http://www.oft.gov.uk/OFTw

ork/competition-act-and-cartels/ca98/closure/; second, I referred to a list of completed 

criminal cartel cases provided by the OFT. See Off. of Fair Trading, Completed Criminal 

Cartel Cases, THE NAT’L ARCHIVES, 

https://webarchive.nationalarchives.gov.uk/20121114094829/http://www.oft.gov.uk/OFTw

ork/competition-act-and-cartels/criminal-cartels-

completed/;jsessionid=022F46E51C7AE54204D911FF59F9B553?screen=1024; third, I 

used the cases search engine provided by the Competition and Markets Authority. I searched 

all “CA98 and civil cartels” and “Criminal cartels” cases closed before December 31, 2013. 

See Comp. & Mkt. Auth., Competition and Markets Authority Cases, GOV.UK, 

https://www.gov.uk/cma-cases.    
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agreement (i.e., a violation of Chapter I of Competition Act 1998 or Section 118 of 

Enterprise Act 2002) and were supported by the English leniency program.  I found 

twenty-one such decisions and have listed them in Table 1 below.  Then, I went on 

to determine whether any private parties had filed any claims against wrongdoers 

in the High Court or the CAT following the twenty-one infringement decisions.307  

Eventually, I found three such instances and marked them in Table 1 as well (see 

the far-right column). 

 

 

Table 1: A List of Cases to Determine the Level of PL(Sue) before December 31, 

2013, in the U.K. 

Infringement decisions in 

relation to anti-

competition agreements 

made by the OFT and 

supported by the leniency 

program 

Reference No. Date of the 

infringement decision  

Any 

follow-on 

claim or 

judgment? 

Collusive tendering in the 

supply and installation of 

certain access control and 

alarm systems in retirement 

properties308 

CA98/03/2013 December 6, 2013 No 

Price-fixing, market-

sharing, and information-

exchange on Mercedes-

CA98/01/2013; 

CA98/02/2013; 

CA98/03/2013; 

March 27, 2013 No 

 
307  I tried to identify follow-on cases using the (1) reference number and (2) parties’ 

name of the twenty-one infringement decisions I found. I conducted search on four sources. 

First, I used Lexis Library UK. See LEXIS LIBRARY UK, 

https://www.lexisnexis.com/uk/legal/; second, I used Westlaw UK.  See WESTLAW UK, 

https://legalsolutions.thomsonreuters.co.uk/en/products-services/westlaw-uk.html; third, I 

used the cases search engine provided by the Competition Appeal Tribunal.  Cases, COMP. 

APPEAL TRIB., https://www.catribunal.org.uk/cases; fourth, I reviewed all the private 

competition law judgements made between 2005 and 2012 as identified by Professor Barry 

Rodger in two of his articles. See Barry Rodger, Competition Law Litigation in the UK 

Courts: A Study of All Cases 2005-2008-Part I, GLOBAL COMP. LITIG. REV. 93, 107–09 

(2009);  Barry Rodger, Competition Law Litigation in the UK Courts: A Study of All Cases 

2009-2012, GLOBAL COMP. LITIG. REV. 55, 66–67 (2013). 
308  Collusive Tendering in the Supply and Installation of Certain Access Control and 

Alarm Systems to Retirement Properties, OFF. OF FAIR TRADING1, 9 (2013), 

https://assets.publishing.service.gov.uk/media/555de4dce5274a708400016e/CA982013.pdf

. 
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Benz commercial 

vehicles309 

CA98/04/2013; 

CA98/05/2013 

Price-fixing of and 

information-exchange of 

airline passenger fuel 

surcharges for long-haul 

flights310 

CA98/01/2012 April 19, 2012 Yes311 

Price-fixing of dairy 

products312 

CA98/03/2011 July 26, 2011 No 

Price-fixing and 

information-exchange of 

loan products to 

professional service 

firms313 

CA98/01/2011 January 20, 2011 No 

 
309  Distribution of Mercedes-Benz Commercial Vehicles (Vans),  OFF. OF FAIR 

TRADING 0, 4 (2013), 

https://assets.publishing.service.gov.uk/media/555de4d6ed915d7ae500017e/Mercedes-

Benz1.pdf; Distribution of Mercedes-Benz Commercial Vehicles (Vans), OFF. OF FAIR 

TRADING 0, 4 (2013), 

https://assets.publishing.service.gov.uk/media/555de4d740f0b666a200016c/Mercedes-

Benz2.pdf;   Distribution of Mercedes-Benz Commercial Vehicles (Vans), OFF. OF FAIR 

TRADING 0 (2013), 

https://assets.publishing.service.gov.uk/media/555de4d840f0b666a200016e/Mercedes-

Benz3.pdf;   Distribution of Mercedes-Benz Commercial Vehicles (Vans) OFF. OF FAIR 

TRADING 0, 4 (2013), 

https://assets.publishing.service.gov.uk/media/555de4d640f0b666a200016a/Mercedes-

Benz4.pdf;   Distribution of Mercedes-Benz Commercial Vehicles (Vans), OFF. OF FAIR 

TRADING 0 (2013), 

https://assets.publishing.service.gov.uk/media/555de4d9e5274a708400016a/Mercedes-

Benz5.pdf.   
310  Airline Passenger Fuel Surcharges for Long-haul Flights, OFF. OF FAIR TRADING 

1, 5 (2012), 

https://assets.publishing.service.gov.uk/media/555de2a240f0b666a200001c/fuel-

surcharges.pdf. 
311  Notice of a Claim for Damages Under Section 47A of the Competition Act 1998 

Case No. 1231/5/7/14, COMP. APP. TRIB. (2014), 

https://www.catribunal.org.uk/sites/default/files/1231_MOD_Notice_230614.pdf. 
312  Dairy Retail Price Initiatives, OFF. OF FAIR TRADING 1, 9 (2011), 

https://webarchive.nationalarchives.gov.uk/20140403003913/http://www.oft.gov.uk/shared

_oft/ca-and-cartels/dairy-decision.pdf. 
313  Infringement of Chapter I of the CA98 and Article 101 of the TFEU by Royal Bank 

of Scotland Group plc and Barclays Bank PLC, OFF. OF FAIR TRADING, 0, 4 (2011), 

https://assets.publishing.service.gov.uk/media/555de2a0e5274a74ca000023/CE8950_08_d

ec.pdf. 
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Price-fixing of tobacco 

products314 

CE/2596-03 April 15, 2010 No 

Price-fixing and a 

collective boycott by 

recruitment agencies315 

CE/7510-06 September 29, 2009 No 

Bid-rigging in the 

construction industry in 

England316 

CA98/02/2009 September 21, 2009 No 

Exchange of information 

on future fees by certain 

independent fee-paying 

schools317 

CA98/05/2006 November 20, 2006 Yes318 

Price-fixing of and market-

sharing of aluminum 

CA98/04/2006 June 28, 2006 No 

 
314  Decision of the Office of Fair Trading Case CE/2596-03: Tobacco OFF. OF FAIR 

TRADING  0, 15 (2010), 

https://assets.publishing.service.gov.uk/media/555de4b7e5274a7084000154/tobacco.pdf 

(showing that,subsequent to the OFT’s decision, some, but not all, undertakings fined 

appealed to the CAT.  In December 2011, the CAT upheld these appeals and quashed the 

OFT’s decision in relation to the appellants. Note that the CAT did so without ruling on the 

substantive issues raised in the appeals); Tobacco Manufacturers: Investigation into Anti-

competitive Practices, COMP. & MKT. AUTH. (Oct. 27, 2016), https://www.gov.uk/cma-

cases/tobacco-manufacturers-investigation-into-anti-competitive-practices.    
315  Construction Recruitment Forum Case CE/7510-06, OFF. OF FAIR TRADING 1, 8 

(2009), 

https://webarchive.nationalarchives.gov.uk/20140402154600/http://www.oft.gov.uk/shared

_oft/ca98_public_register/decisions/CE7510-06_Decision_290909_N1.pdf. 
316  Bid rigging in the Construction Industry in England, OFF. OF FAIR TRADING 0, 426 

–553 (2009), 

https://webarchive.nationalarchives.gov.uk/20140402165703/http://www.oft.gov.uk/shared

_oft/business_leaflets/general/CE4327-04_Decision__public_1.pdf. 
317  Independent Schools: Exchange of Information on Future Fees, COMP. & MKT. 

AUTH. (Nov. 20, 2006), https://www.gov.uk/cma-cases/independent-schools-exchange-of-

information-on-future-fees#_note-3. 
318  Notice of a Claim for Damages Under Section 47A of the Competition Act 1998 

Case No. 1108/5/7/08, COMP. APP. TRIB. (2009), 

https://www.catribunal.org.uk/sites/default/files/Notice_Damages_1108_Wilson_210109.p

df. 
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double-glazing spacer 

bars319   

Price-fixing and market-

sharing of stock check 

pads320 

CA98/03/2006 March 31, 2006 No 

Collusive tendering for flat 

roof and car park surfacing 

contracts in England and 

Scotland321 

CA98/01/2006 February 22, 2006322 No 

Collusive tendering for felt 

and single-ply roofing 

contracts in Western-

Central Scotland323 

CA98/04/2005 July 8, 2005324 No 

Collusive tendering for flat 

roof and car park surfacing 

contracts in the North East 

of England325 

CA98/02/2005 March 16, 2005 No 

 
319  Agreement to Fix Prices and Share the Market for Aluminum Double Glazing 

Spacer Bars, OFF. OF FAIR TRADING 1, 20 (2006), https://assets.digital.cabinet-

office.gov.uk/media/555de4d0ed915d7ae500017a/spacerbars.pdf. 
320  Price Fixing and Market Sharing in Stock Check Pads, OFF. OF FAIR TRADING 1,71, 

74 (2006), 

https://assets.publishing.service.gov.uk/media/555de4bced915d7ae5000166/stockcheckpad

s.pdf. 
321  Flat Roof and Car Park Surfacing Contracts in England and Scotland: Anti-

competitive Practices, COMP. & MKT. AUTH. (Feb. 23, 2006), https://www.gov.uk/cma-

cases/flat-roof-and-car-park-surfacing-contracts-in-england-and-scotland-anti-competitive-

practices. 
322  Competition Act 1998 Public Register of Decisions, COMP. & MKT. AUTH., 

https://www.gov.uk/government/publications/ca98-public-register/ca98-register. 
323  Felt and Single Ply Roofing Contracts in Western-Central Scotland: Anti-

competitive Practices, COMP. & MKT. AUTH.(July 12, 2007), https://www.gov.uk/cma-

cases/felt-and-single-ply-roofing-contracts-in-western-central-scotland-anti-competitive-

practices. 
324  COMP. & MKT. AUTH., supra note 322. 
325  Collusive Tendering for Felt and Single Ply Flat-roofing Contracts in the North 

East of England, OFF. OF FAIR TRADING 1, 1–2 (2005), 

https://assets.publishing.service.gov.uk/media/555de4beed915d7ae2000167/ner.pdf. 
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Collusive tendering for 

mastic asphalt flat-roofing 

contracts in Scotland326 

CA98/01/2005 March 15, 2005 No 

Price-fixing of desiccant327 CA98/08/2004 November 8, 2004 No 

Collusive tendering of 

contracts for flat-roofing 

services in the West 

Midlands328 

CA98/1/2004 March 16, 2004 No 

Price-fixing of Hasbro toys 

and games329 

CA98/8/2003 November 21, 2003330 No 

Price-fixing of replica 

football kit331 

CA98/06/2003 August 1, 2003 Yes332 

Price-fixing of Hasbro toys 

and games333 

CA98/18/2002 November 28, 2002 No 

 
326  Collusive Tendering for Mastic Asphalt Flat-roofing Contracts in Scotland, OFF. 

OF FAIR TRADING 1, 1 –2 (2005), 

https://assets.publishing.service.gov.uk/media/555de4bae5274a74ca000145/scot.pdf. 
327  Agreement between UOP Limited, UKae Limited, Thermoseal Supplies Ltd, 

Double Quick Supplyline Ltd and Double Glazing Supplies Ltd to Fix and/or Maintain Prices 

for Desiccant, OFF. OF FAIR TRADING 1, 1– 2 (2004), 

https://assets.publishing.service.gov.uk/media/555de4b6ed915d7ae5000160/uopdecision.p

df. 
328  Collusive Tendering in Relation to Contracts for Flat-roofing Services in the West 

Midlands, OFF. OF FAIR TRADING 1, 1–2 (2004), 

https://assets.publishing.service.gov.uk/media/555de4b5ed915d7ae2000161/westmidlandsr

oofing.pdf. 
329  Agreements between Hasbro U.K. Ltd, Argos Ltd and Littlewoods Ltd Fixing the 

Price of Hasbro Toys and Games, OFF. OF FAIR TRADING 1, 1–2 (2003), 

https://assets.publishing.service.gov.uk/media/555de4d340f0b666a2000168/hasbro3.pdf. 
330  This case was first decided by the OFT on February 19, 2003, but later replaced by 

a new decision on November 21, 2003. Argos/Littlewoods/Hasbro: Price-fixing of Hasbro 

Toys and Games, COMP. & MKT. AUTH. (Dec. 2, 2003), https://www.gov.uk/cma-

cases/argos-littlewods-hasbro-price-fixing-of-hasbro-toys-and-games. 
331  Price-fixing of Replica Football Kit, OFF. OF FAIR TRADING 1, 1– 2 (2003), 

https://assets.publishing.service.gov.uk/media/555de4c5e5274a74ca00014b/replicakits.pdf. 
332  Notice of a Claim for Damages Under Section 47A of the Competition Act 1998 

Case No. 1078/7/9/07, COMP. APP. TRIB.(2007), 

https://www.catribunal.org.uk/sites/default/files/Note1078Consumers050307.pdf. 
333  Agreements between Hasbro UK Ltd and Distributors Fixing the Price of Hasbro 

Toys and Games, OFF. OF FAIR TRADING 1, 27 (2002), 

https://assets.publishing.service.gov.uk/media/555de4c3ed915d7ae200016b/hasbro.pdf. 
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Market-sharing agreement 

for bus routes334 

CA98/9/2002 January 30, 2002 No 

 

As seen in Table 1, out of the twenty-one public enforcement decisions 

made against cartel members, only three were followed by private claims (i.e., only 

15%).  This reflects the 𝑃𝐿(𝑆𝑢𝑒) perceived by conspirators in the United Kingdom.  

Note that the perceived probability is likely to fall below the 𝑃𝐿(𝑆𝑢𝑒) actually faced 

by cartel members.  It is because disputed parties, such as conspirators and victims, 

could settle among themselves before any action is brought to the court.335  It means 

that some cartel members fined by the antitrust authority in the United Kingdom 

might have been challenged by victims outside the court and have subsequently 

paid settlement fees instead of being sued for damages in the court.  Yet, 

information on out-of-court settlements is not made public.336  Thus, we could not 

measure the risk of cartel members being challenged for settlement fees,337 and 

actual 𝑃𝐿(𝑆𝑢𝑒).  Although we do not know actual 𝑃𝐿(𝑆𝑢𝑒), it is sufficient to use the 

perceived 𝑃𝐿(𝑆𝑢𝑒) for our analysis.  This is because the public information we used 

to determine the perceived probability is about the best the conspirators could obtain 

at that time.  In addition, conspirators could decide whether to apply for leniency 

only based on the information they possess.   

After learning that the 𝑃𝐿(𝑆𝑢𝑒) perceived by conspirators is less than one 

before the introduction of the Consumer Rights Bill, we could start predicting the 

impact of the Consumer Right Bill on leniency application.  Recall that with a goal 

to promote private antitrust enforcement in the United Kingdom, the Consumer 

Right Bill proposed to:  

(1) allow the CAT to create fast-track procedures for the SMEs,338  

 
334  Market Sharing by Arriva Plc and FirstGroup Plc, OFF. OF FAIR TRADING1 (2002), 

https://webarchive.nationalarchives.gov.uk/20140402215826/http://www.oft.gov.uk/shared

_oft/ca98_public_register/decisions/leedsbus.pdf;jsessionid=8E124C58CFB56499AD7176

C80EA350C2. 
335  Barry Rodger, Private Enforcement of Competition Law, The Hidden Story Part 

II: Competition Litigation Settlements in the UK, 2009-2012, 8 GLOBAL COMP. LITIG. REV. 

89, 93 n. 28 (2015), https://strathprints.strath.ac.uk/53598/. 
336  Rodger (2013), supra note 307, at 61. 
337  In light of the lack of public information on settlement of competition law dispute, 

Professor Barry Rodger attempted to fill the gap by surveying lawyers in the U.K. However, 

Professor Rodger’s studies do not present the crosstabs that could help us to determine the 

risk we are interested to know here. See Barry Rodger, Private Enforcement of Competition 

Law, the Hidden Story: Competition Litigation Settlements in the United Kingdom, 2000-

2005, 29 EURO. COMP. L. REV. 96 (2008); see Rodger, supra note 335 (the two studies of 

Professor Barry Rodger). 
338  U.K. PARLIAMENT, supra note 206, at para. 408; HOUSE OF COMM., supra note 203, 

at 119–20. 
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(2) expand the CAT’s jurisdiction so that it could also hear standalone 

cases,339  

(3) reform the opt-in representative action regime for competition law 

cases heard by the CAT,340  

(4) introduce an opt-out collective action and settlement regime for 

competition law cases heard by the CAT,341 and  

(5) to extend the limitation period for claims made to the CAT.342   

For analytical purposes, I have classified the five proposals into the following three 

groups. 

Group 1: This group consists solely of the proposal to expand the CAT’s 

jurisdiction to hear standalone cases.  Such an expansion merely impacts 𝑃𝑆(𝑆𝑢𝑒).  

Prior to the proposed reform, private parties in the United Kingdom were only 

allowed to bring standalone actions to the High Court, but not the CAT.343  As said 

before, the CAT is a specialist court in competition law for resolving cartel cases 

faster.344  This reduces the costs of litigation and provides more incentive for private 

parties to sue cartels.345  Therefore, expanding the CAT’s jurisdiction incentivizes 

private parties to initiate standalone actions, causing 𝑃𝑆(𝑆𝑢𝑒) to rise.  As explained, 

a rise in 𝑃𝑆(𝑆𝑢𝑒) itself causes the value of the L.H.S. of the deciding inequality to 

increase; hence, the inequality will lean more towards the condition 𝑃𝐺𝐹 +
𝑃𝐺𝑃𝐹𝐷 + 𝑃𝑆𝐷 > 𝑃𝐿𝐷.  Consequently, more conspirators will race to apply for 

leniency.346   

Group 2: This group consists solely of the proposal to reform the opt-in 

representative action regime for competition law cases heard by the CAT.  Recall 

that prior to this proposal, only “specified bodies” such as a consumer organization 

could bring opt-in representative actions.  Moreover, only consumers, not 
businesses, harmed by the anti-competitive conduct in question could opt-in to the 

class.  Then, the bill proposed to remove all these restrictions.  Note that with the 

previous proposal to expand the CAT’s jurisdiction, the current proposals affect not 

only follow-on cases but also standalone ones (i.e., all private parties).  In addition, 

the impact of this proposal is proportional to the three groups of private actions (i.e., 

follow-on cases supported by leniency, follow-on cases not supported by leniency, 

and standalone cases).  It is because the current proposal simply enables more 

victims in the three groups to file a claim (similar to abolishing a direct- or indirect- 

 
339  U.K. PARLIAMENT, supra note 206, at para. 407; HOUSE OF COMM., supra note 203, 

at 103–04. 
340  U.K. PARLIAMENT, supra note 206, at para. 421; HOUSE OF COMM., supra note 203, 

at 104–12.   
341  U.K. PARLIAMENT, supra note 206, at para. 418–28; HOUSE OF COMM., supra note 

203, at 104–12.   
342  U.K. PARLIAMENT, supra note 209, at para. 412; HOUSE OF COMM., supra note 206, 

at 107–09.   
343  See generally Psygkas, supra note 215, at 465. 
344  Id. at 467. 
345  See supra Part III. 
346  Lai, supra note 4, at Section III (B). 
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purchaser rule and allowing all private victims to sue).  As demonstrated in Scenario 

One, when 𝑃𝐿(𝑆𝑢𝑒) is less than 1, the impact on leniency application of a 

proportional rise in 𝑃𝐹(𝑆𝑢𝑒), 𝑃𝑆(𝑆𝑢𝑒), and 𝑃𝐿(𝑆𝑢𝑒) is negative.   

Group 3: This group consists of the remaining three proposals.  As 

explained, these proposals incentivize private actions largely by reducing costs 

and/or increasing benefits of suing.347  Similar to the proposal in Group 2, the 

current proposals affect all private parties.  However, the impact of these proposals 

on the three groups of private actions is disproportional.  This is because the 

proposals included in the current group help reduce the cost and/or increase the 

benefit of suing in a same way among the three groups of victims.  As shown in 

Scenario Two, when 𝑃𝐿(𝑆𝑢𝑒) is less than 1, the impact on leniency application of a 

disproportional rise in 𝑃𝐹(𝑆𝑢𝑒), 𝑃𝑆(𝑆𝑢𝑒), and 𝑃𝐿(𝑆𝑢𝑒) is not definite.   

Here, one might ask: If the author wrote that extending the limitation 

period for claims could cause the three 𝑃(𝑆𝑢𝑒) to increase proportionally, rather 

than disproportionally,348 then why does the author classify the proposal to extend 

the limitation period for claims made to the CAT in Group 3 instead of Group 2?  

The answer to this question is that the proposal made in the United Kingdom is not 

a typical extension of the limitation period.  It is because prior to this proposal, the 

High Courts of England and Wales, which had a broader jurisdiction to hear both 

standalone and follow-on cases, had a limitation period of six years; while the CAT 

of England and Wales only had a limitation period of two years.  Additionally, the 

proposal merely extends the limitation period for cases in the CAT to six years.  

Therefore, regardless of the proposal in question, private victims in England and 

Wales could enjoy a limitation period of six years.  As explained, the proposal in 

question could incentivize private victims to sue because the CAT is a less costly 

venue to sue at.  In other words, with the proposal to expand the CAT’s jurisdiction, 

the current proposal reduces the cost of all victims to sue indiscriminately, and 

hence increases the three 𝑃(𝑆𝑢𝑒) disproportionally (i.e., similar to subsidizing all 

victims to sue for the same amount).      

Aggregately, among the reforms, Group 1 encourages leniency 

application; Group 2 discourages applications; and Group 3 may cause applications 

to either rise or fall.  Thus, the overall impact of the introduction of the Consumer 

Rights Bill on leniency application is indetermined.  For an empirical study, such 

an indetermined hypothesis is not ideal.  Preferably, we want to test a real-world 

incident that leads us to hypothesize a one-direction change (e.g., either encourage 

or discourage leniency application).  Although our Model suggests that the bill’s 

impact on leniency application is indetermined, this study is important and 

meaningful, since, as mentioned before, the prevailing view today is that private 

antitrust enforcement has a negative impact on leniency application.349  Therefore, 

if one applies this traditional view to the United Kingdom reform in question, they 

could only forecast that the reform would discourage conspirators from applying 

 
347  See supra Part III. 
348  See infra Part IV (Used extending the statute of limitations as an example of 

Scenario 1). 
349  See supra Part I. 
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for leniency.  In contrast, my game theory model suggests that it may not be the 

case given my recently-discovered: (1) positive effect of standalone actions and (2) 

potential positive effect of private actions in general on leniency application (i.e., 

scenario 2).   

If the United Kingdom recorded more leniency application following the 

introduction of the Consumer Rights Bill in January 2014, my Model offers two 

possible explanations.  In either case, my Model that the Group 1 proposal always 

promoted leniency application, while the Group 2 always discouraged them.  Then, 

one explanation of an overall positive effect is that Group 3 reforms also promoted 

leniency application, and the joint positive effect of Group 1 and Group 3 outweighs 

the negative effect of Group 2.  Another explanation is that Group 3 discouraged 

leniency application and compounded the negative effect of Group 2.  However, the 

joint negative effect of Group 2 and Group 3 still fell short of the positive effect of 

Group 1.  In short, my leniency game could offer possible explanations for an 

overall positive effect, if any, while existing scholarships could not.  

 

 

B. Timing 

 
Regarding the timing of change, I hold the view that cartel members in the 

United Kingdom started to respond to the reform once the Consumer Rights Bill 

was introduced to the parliament in January 2014.  Here, one might ask: Why would 

conspirators not respond to the Shock only after the new law came into effect (i.e., 

in October 2015)?  Timing is a very important issue as it will affect how we conduct 

our difference-in-difference analysis.  In fact, many empirical studies use the time 

when a new law came into effect as the dividing line, instead of when it was brought 

to the parliament as a bill.350  For example, legislators may want to introduce a 

harsher penalty to deter crimes, while researchers are interested in quantifying the 

deterrence effect (i.e., the reduction in crimes due to the harsher penalty).  Let’s say 

some state legislators proposed to double the fine for burglaries and introduced a 

bill in January, assuming the bill was signed into law in June and the new law came 

into effect in December.  In this case, potential offenders’ behavior would only start 

to change as a response to the reform in December.  It is because before the new 

law came into force (e.g., proceedings of January or June), although it is known that 

the fine is likely or certainly going to raise, the consequence of committing burglary 

remains unchanged during that period.  Thus, if we want to study the impact of the 

 
350  For example, in David Card and Alan B. Krueger’s well-known difference-in-

difference analysis on the raise in minimum wage in New Jersey, the authors compared the 

changes in employment before and after the new law came into effect (i.e. April 1, 1990).  

See David Card & Alan B. Krueger, Minimum Wages and Employment: A Case Study of the 

Fast-Food Industry in New Jersey and Pennsylvania, 84 AM. ECON. REV. 772, 773–76 (1994) 

(providing an example of study that use the time of a new law came into effect as the dividing 

line). 
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new law, we should compare the number of burglaries before and after it took effect, 

and not anytime earlier.   

However, in this case, conspirators would respond to the reform early on 

because of the first-to-the-door nature of the leniency program—only the first 

leniency applicant could be exempted from the fine.  Therefore, when a conspirator 

in the United Kingdom (i.e., conspirator X) decides whether to apply for leniency, 

he needs to consider whether his fellow cartel member (i.e., conspirator Y) would 

apply as well.  Moreover, conspirator X needs to consider when conspirator Y might 

apply since the former would benefit less, or even get nothing, from the leniency 

program if he applies after conspirator Y.  After learning about the introduction of 

the bill in 2014, conspirator X expects a higher 𝑃𝐿(𝑆𝑢𝑒), 𝑃𝐹(𝑆𝑢𝑒), and 𝑃𝑆(𝑆𝑢𝑒) in 

the foreseeable future.  Note that these 𝑃(𝑆𝑢𝑒)′s would not go up until after the bill 

became law and came into force.  Let us assume that conspirator X predicts that this 

reform will be realized six months from now.  So, instantly, conspirator X may think 

it would be worthwhile to apply for leniency six months later.  However, at the same 

time, conspirator X knows that conspirator Y also possesses the same information 

as he does and may have a similar prediction.  So, to beat conspirator Y in the race 

of leniency application, conspirator X would need to apply just before the new law 

came into effect.  Even then, conspirator X understands that conspirator Y knows 

that he might do so to beat him, so conspirator Y might apply even slightly earlier 

to win the race.  That means that conspirator X needs to apply even earlier, but 

conspirator X knows that conspirator Y knows that he knows that he knows that….  

Such calculation could go on and on in the minds of both conspirators and push 

their leniency application time earlier and earlier.  As a result, to some conspirators, 

given that they decided to apply for leniency due to the reform, they might find it 

the best to do so immediately.  Therefore, I assume that conspirators in the United 

Kingdom started to respond to the reform once the Consumer Rights Bill was 

introduced in January 2014.        

Following the introduction of the bill, the U.K. parliament started a 

fourteen month-long deliberation.351  Throughout the process, changes were made 

to the provisions of the bill in relation to private actions in competition law (i.e., 

Schedule 8).352  On March 26, 2015, the Consumer Rights Bill received royal assent 

and became an act of the U.K. parliament, known as the Consumer Rights Act 

2015.353  Upon comparing the act to the bill as introduced in January 2014, one will 

notice that although the two are not identical, their provisions under Schedule 8 are 

largely the same.  This means that all the proposals related to this article and 

 
351  See Bill Stages – Consumer Rights Act 2015, U.K. PARLIAMENT, 

https://services.parliament.uk/Bills/2014-15/consumerrights/stages.html (showing the 

timeline of the deliberation). 
352  See U.K. PARLIAMENT, CONSUMER RIGHTS BILL AS AMENDED IN PUBLIC BILL 

COMMITTEE Sch. 8 (2014), https://www.parliament.uk/documents/commons-public-bill-

office/2013-14/compared-bills/Consumer-Rights-bill-140314.pdf (providing this tracked-

changes version of the Bill dated on March 14, 2014 to demonstrate that changes were made 

to Schedule 8 over the deliberation). 
353  Lorraine Conway, CONSUMER RIGHTS ACT 2015 BRIEFING PAPER 4 (2017), 

http://researchbriefings.files.parliament.uk/documents/SN06588/SN06588.pdf. 
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reviewed above were adopted almost in the same way they were introduced.354  The 

most substantial revision made during the deliberation process, which also has an 

impact on our game theory model prediction, was the insertion of subsection (6) 

under Section 47C that relates to damages and costs of collective actions in the 

CAT.355  Such a revision was proposed in an early stage of the bill (i.e., in March 

2014)356 and was adopted in the act at the end.357  Prior to this revision, the bill 

requires the funds not claimed by the represented persons in collective actions to be 

paid to charities.358  On the other hand, the newly added subsection (6) allows the 

CAT to order all or part of the unclaimed funds “to be paid to the representative in 

respect of all or part of the costs or expenses incurred by the representative in 

connection with the proceedings.”359  To victims of competition law infringements, 

this would be viewed as an extra benefit to initiate a collective action and to serve 

as representatives.  Since subsection (6) does not target a specific group of 

wrongdoers, its insertion would be factored into our game theory model as a 

disproportional increase in 𝑃𝐿(𝑆𝑢𝑒), 𝑃𝐹(𝑆𝑢𝑒), and 𝑃𝑆(𝑆𝑢𝑒).  Thus, based on our 

Model, the impact of subsection (6) on leniency application is indetermined (i.e.e, 

Group 3).360  Eventually, on October 1, 2015, the Consumer Rights Act came into 

effect in the United Kingdom.361   

 

 

V. CONTROL GROUP: GERMANY 

 

 To investigate if private antitrust enforcements can have a positive impact 

on leniency application as our Model suggests, I propose to conduct a difference-

in-difference analysis.  Such an approach is preferable to simply comparing the 

change in the United Kingdom before and after the Shock as it includes a “control 

group” to identify the differences in other factors that occurred around the time of 

the Shock and, hence, isolate the effect of the Shock.  Ideally, it is desirable to have 

a control group that is identical to the experimental group (in this case, the United 

 
354  See Consumer Rights Act, 2015, c. 15, Sch. 8 (U.K.), 

http://www.legislation.gov.uk/ukpga/2015/15/pdfs/ukpga_20150015_en.pdf;  HOUSE OF 

COMM., supra note 203, at Sch. 8 (offering the Act and Bill for comparison). 
355  See U.K. PARLIAMENT, supra note 352 (showing the insertion of subsection (6)). 
356  HOUSE OF COMM., NOTICE OF AMENDMENTS GIVEN ON THURSDAY 6 MARCH 2014 

104 (2014), https://publications.parliament.uk/pa/bills/cbill/2013-

2014/0161/amend/pbc1610603a.pdf. 
357  See Consumer Rights Act, supra note 354, at §47(C)(6) (reviewing that subsection 

(6) was included in the Act as passed in March 2015). 
358  HOUSE OF COMM., supra note 203, at §47(C)(5). 
359  Consumer Rights Act, supra note 354, at §47(C)(6). 
360  Lai, supra note 4, at Section III (C). 
361  Conway, supra note 353, at 4. 
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Kingdom), except the latter would have experienced the change being measured 

(i.e., “the Shock” resulting from the introduction of the bill).362  If such a control 

group did exist, then we would be more confident in ascertaining the differences in 

changes between the two groups to the Shock.  Unfortunately, such control groups 

rarely exist, especially on the national level.  Therefore, we will only search for a 

country (1) similar to the United Kingdom and (2) whose data are accessible in a 

public domain to be our control.  The second condition is critical as law enforcement 

agencies seldom publish such data online.  Moreover, law enforcement agencies 

may be reluctant to provide these data upon request, for example, since they do not 

maintain the statistics and have no obligation to conduct research for inquirers.363  

As for the first condition, since we want to determine whether or not the 

introduction of the bill has increased the number of leniency applications in the 

United Kingdom, we want a control group that provides similar rules and incentives 

to the conspirators of that country to apply for leniency.  The similarities would 

ultimately boil down to whether a country has a legal system (i.e., competition law 

and civil procedures) and leniency program similar to that in the United Kingdom. 

 

 

A. Legal System 

 
 As the title of this sub-part suggests, I propose to use Germany as our 

control as it is the most similar to the United Kingdom and its leniency application 

data are available online.364  To determine whether Germany is a suitable control 

group for the United Kingdom, I will check whether its legal system provides a 

similar incentive structure to conspirators to apply for leniency.  To do so, we will 

compare a few selected features embedded in the United Kingdom and German 

legal systems prior to the Shock (see Table 2).  One of these features (i.e., fine) has 

been chosen because Harrington’s original model suggests that this feature has a 

direct impact on leniency applications,365 while the rest (i.e., opt-out class action, 

 
362  See Todd Helmenstine, The Difference Between Control Group and Experimental 

Group, THOUGHTCO. (May 15, 2019), https://www.thoughtco.com/control-and-

experimental-group-differences-606113 (explaining the use of control group in a controlled 

experiment).  
363  For example, in 2018, I submitted a Freedom of Information Act Request to the 

U.S. Department of Justice on the U.S. leniency application data. The DoJ replied that its 

Antitrust Division does not maintain the statistics I requested and “the FOIA does not require 

an agency to compile or create records in responsive to a FOIA request.” I have emails and 

letters as proof (on file with the author). Other than Germany, I thought France might be a 

good control to the U.K in a difference-in-difference analysis. Therefore, in 2018, I sent 

emails to the competition law enforcement agency in France, Autorité de la concurrence, to 

inquire if they are willing to provide their leniency application data. Unfortunately, I did not 

receive a reply from the agency. I have emails as proof (on file with the author). 
364  See Leniency Programme, BUNDESKARTELLAMT, 

https://www.bundeskartellamt.de/EN/Banoncartels/Leniency_programme/leniencyprogram

me_node.html (showing that the law enforcement agency in Germany provides its data 

online). 
365  See Lai, supra note 4, at Section II (A). 
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contingency fee, the “loser pays” rule, and punitive damages) have been chosen 

because they either have an indirect impact on leniency application366 or were 

implied in the analysis of this article (i.e., the status of the private right of action, 

third-party funding, other forms of group litigation, and statute of limitation).367  

The indirect effect of these features is, as suggested by our Model, established 

through their impact on private parties’ incentive/probability to sue.368  

 Other than the features mentioned above, I have also included the 

direct/indirect purchaser rule in our comparison.  This rule is about who has 

standing to sue for antitrust violations—direct purchasers, indirect purchasers or 

both.  In 1977, the U.S. Supreme Court decided on a landmark antitrust case of 

Illinois Brick Co. v. Illinois369 that passed-on damage could not be used as an 

argument offensively; hence, indirect purchasers have no standing to sue for 

antitrust violations.370  This means that only direct purchasers could sue the cartel 

for damages under the national antitrust law.  Note that not all jurisdictions follow 

the United States and have adopted their own “indirect purchaser rule.”  For 

instance, the European Union has different policy goals, such as full compensation 

and effectiveness.371  Therefore, the European Union does not limit overcharge 

recoveries to direct purchasers and is unlikely to switch to the Illinois Brick rule in 

the foreseeable future.372  Whether a jurisdiction excludes indirect purchasers from 

suing matters in this project as this affects the number of potential private plaintiffs 

and, hence, the probability of cartels being sued.  According to our Model, this 

means that whether a jurisdiction adopts the indirect purchaser rule has an impact 

on leniency application.  In short, the less standing the private parties have, the more 

likely it is for conspirators to apply for leniency, and vice versa. 

 After identifying the features for comparison between the United Kingdom 

and German legal systems, I prepared Table 2, provided below, to summarize and 

present the results.  The table is self-explanatory, and important information related 

to each feature is provided in the corresponding footnotes.  Table 2 reveals that 

selected features are largely the same across the two countries during the period of 

June 2011 to December 2013 (i.e., two-and-a-half years right before the Shock).  

This suggests that the legal systems of the two countries are fairly similar to each 

other, and thus, Germany is a suitable control to the United Kingdom for our 

difference-in-difference analysis at least since June 2011.  However, one may ask: 

Why only since June 2011?  The answer is that legal systems, including those of the 

United Kingdom and German, are ever-evolving.  So, it is important to determine 

when would be the nearest time prior to the Shock in which all the selected features 

 
366  Lai, supra note 101, at Section II. 
367  See supra Parts II & III. 
368  Lai, supra note 4, at Section II (B). 
369  Illinois Brick Co. v. Illinois, 431 U.S. 720 (1977). 
370  Michael D. Hausfeld et al., Litigating Indirect Purchaser Claims: Lesson for the 

EU from the U.S. Experience, 32 ANTITRUST 58, 59 (2018), 

http://awa2018.concurrences.com/IMG/pdf/fall17-hausfelda_c_.pdf. 
371  Id. at 60–61. 
372  Id. 
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in both countries became the way they were at the time of the Shock, and I found 

that this had occurred in June 2011 due to a change in the indirect purchaser rule in 

Germany.  

 Due to the lack of case law, for years, it was not certain whether indirect 

purchasers have standing in the courts in the United Kingdom and Germany.373  In 

Germany, although the general consensus of academics is that indirect purchasers 

indeed do have standing,374 in June 2010, the Karlsruhe Court of Appeal decided on 

a case regarding a cartel in the carbonless paper industry and held that indirect 

purchasers generally had no standing in antitrust damage actions.375  This case was 

then appealed in the German Federal Court of Justice (BGH),376 the highest court 

of civil and criminal jurisdiction in the county.377  Then, on June 28, 2011, the BGH 

handed down a landmark judgment (no. KZR 75/10) which reversed the decision 

of the Court of Appeals and confirmed that indirect purchasers, along with direct 

purchasers, do have standing in such cases.378  Opposite to the Illinois Brick 

decision in the United States, the 2011 BGH decision in Germany should have 

promoted private antitrust enforcement,379 hence discouraged leniency application 

in the country.    

 However, “in hindsight,” the United Kingdom has allowed both direct and 

indirect purchasers to sue long before Germany.  Why is it “in hindsight”?  The 

short answer is that it was not until in its 2016 judgment in Sainsbury’s 

Supermarkets v. MasterCard380 that the CAT explicitly acknowledged that 

“[E]nglish law recognizes overcharge claims by indirect purchasers.”381  With that 

 
373  Denis Waelbroech et al., Study on the Conditions of Claims for Damages in Case 

of Infringement of EC Competition Rules 78 (2004), 

http://ec.europa.eu/competition/antitrust/actionsdamages/comparative_report_clean_en.pdf. 
374  David Ashton & David Henry, Competition Damages Actions in the EU: Law and 

Practice 58 (2013). 
375   Silvio Cappellari & Maria Held, Recent Developments in German Competition 

Law 4, ARNOLD & PORTER LLP (Jan. 2011), https://files.arnoldporter.com/advisory-

recent_developments_in_german_competition_law_1411.pdf. 
376  Id. at 3–4. 
377  Welcome to the Homepage of the Federal Court of Justice, BUNDESGERICHTSHOF, 

https://www.bundesgerichtshof.de/EN/Home/homeBGH_node.html. 
378  Cappellari & Held, supra note 378, at 3–4; see Kartellteilnehmer haften auch 

mittelbar Geschädigten auf Schadensersatz [Antitrust Participants are also Indirectly Liable 

for Damages], DER BUNDESGERICHTSHOF [THE FEDERAL COURT OF JUSTICE] (June 28, 2011) 

(Ger.), http://juris.bundesgerichtshof.de/cgi-

bin/rechtsprechung/document.py?Gericht=bgh&Art=pm&Datum=2011&Sort=3&nr=5671

1&pos=1&anz=119. 
379  See Johannes Zöttl & John M. Majoras, Antitrust Alert: German Court Holds 

Indirect Purchasers Have Standing, Defendants May Invoke Passing-On Defense, JONES 

DAY (July 7, 2011), https://www.jonesday.com/Antitrust-Alert--German-Court-Holds-

Indirect-Purchasers-Have-Standing-Defendants-May-Invoke-Passing-On-Defense-07-07-

2011/. 
380  Sainsbury's Supermarkets Ltd v. MasterCard Incorporated and Others [2016] CAT 

11, (Eng.). 
381  Id. at [484(1)(2)]; see Marco Botta, The Principle of Passing on in EU Competition 

Law in the Aftermath of the Damages Directive, 25 EUR. REV. OF PRIV. L. 881, 902–03 
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being said, long before 2016 there were already good reasons for conspirators and 

would-be plaintiffs to expect indirect purchasers to have the standing to sue.  For 

example, following an EC decision, a few claimants brought a private action against 

a vitamin cartel in the CAT in 2004.382  This claimant group consisted of both direct 

and indirect purchasers.383  Although the case was settled before the substantive 

hearing, the standing of the indirect purchaser claimants was not disputed prior to 

the settlement.384  In addition, in 2007, the United Kingdom law enforcement 

agency published a discussion in relation to private antitrust enforcement in the 

country.385  In the publication, the agency assumes the stance that, in policy terms, 

it would be inappropriate to limit or deny indirect purchasers’ right to sue for 

damages.386  In any event, unlike in Germany (i.e., the 2010 Court of Appeal 

decision), English courts have never prohibited indirect purchasers’ right to sue, 

even for a limited period of time.  

 From the above, we can see that since June 2011, when the BGH overruled 

the Karlsruhe Court of Appeal’s decision, indirect purchasers have (or at least 

expected to have) the standing in the courts in the United Kingdom and Germany.  

Moreover, all the selected features, other than standing already, became the way 

they were at the time of the Shock, as presented in Table 2.  Thus, given the BGH 

decision, I suggest that Germany would work as a good control to the United 

Kingdom, particularly since June 2011.    

 In order to decide if Germany remains a good control to the United 

Kingdom after the Shock, I tracked the development of all the selected features we 

used for comparison until June 2016 and found that all the information presented in 

Table 2, except for those were affected by the Shock (marked with ***), remained 

unchanged two-and-a-half years immediately after the Shock.387  

 

 

 

 

 

 

 

 

 

 
(2017), 

http://www.ejtn.eu/PageFiles/16774/BOTTA,%20article%20passing%20on,%20ERPL.pdf 

(showing that the 2016 judgement in Sainsbury’s Supermarkets v. MasterCard was the first 

time a U.K. court explicitly addressed issues related to passing-on).  
382  BCL Old Co. Ltd. and Others v. Aventis SA and Others [2005] CAT 2, [1]–[5]. 
383  Id. at [7]. 
384  Ashton & Henry, supra note 374, at para. 3.072. 
385  OFF. OF FAIR TRADING, supra note 42. 
386  Id. at para. 6.18. 
387  Infra notes 389-412. 
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Table 2: Important features related to private cartel enforcement in the legal 

system of the U.K. and Germany between June 2011 and December 2013  
(Note:  Items labeled *** are subject to reform as proposed by the Consumer Rights Bill) 

 

 The U.K. (England and Wales) Germany 

The main 

national 

substantive 

provision 

Chapter I of the Competition Act 

1998 prohibits: 

“agreements between undertakings, 

decisions by associations of 

undertakings or concerted practices 

which:  

(a) may affect trade within the 

United Kingdom, and  

(b) have as their object or effect the 

prevention, restriction or distortion 

of competition within the United 

Kingdom”388 

Part I of the Act 

against Restraints of 

Competition 

prohibits: 

“agreements between 

undertakings, 

decisions by 

associations of 

undertakings and 

concerted practices 

which have as their 

object or effect the 

prevention, 

restriction or 

distortion of 

competition”389 

Administrative 

fine 

(Undertakings) 

Up to 10% of the total worldwide 

turnover.390 

Up to 10% of the 

total worldwide 

turnover.391 

Private right of 

action 

Full ***392    Full393 

 
388  RICHARD WHISH, COMPETITION LAW 328 (6th ed. 2009). 
389  MARTIN HEIDENHAIN ET AL., GERMAN ANTITRUST LAW 107 (5th ed. 1999). 

 
390  WHISH (2009), supra note 388, at 401. 
391  In 2005, the German legislature revised the Act against Restraints of Competition 

(i.e., the 7th amendment) and allows for fines of up to 10 % of a company’s annual turnover.  

Loannis Lianos et al., An Optimal and Just Financial Penalties System for Infringements of 

Competition Law: A Comparative Analysis 144 (2014), https://www.fne.gob.cl/wp-

content/uploads/2014/11/Estudio.pdf. 
392  See infra Sections V (A) & (B).    
393  Damages claims are based on section 33 of the Act against Restraints of 

Competition.  See, e.g. HEIDENHAIN ET AL., supra note 389, at 147 (section 33 of ARC in 

1999).  
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Punitive 

damages 

Yes (in a very limited number of 

circumstances).394 

No.395 

Both direct 

and indirect 

purchasers 

have a 

standing 

Yes396   Yes397 

Contingency 

fee 

Yes398 Yes (in exceptional 

cases)399 

 
394  In 1964, the House of Lords decided the Rookes case which severely restricted the 

availability of exemplary damages. James Goudkamp & Eleni Katsampouka, An Empirical 

Study of Punitive Damages, 38 OXFORD J. LEGAL STUD. 90, 92–93 (2018). According to a 

secondary source published in August 2018, up till then, exemplary damages have only been 

awarded once in the U.K., by the CAT in Travel Group Plc (in Liquidation) v Cardiff City 

Transport Services Limited decided in 2012. Kenny Henderson & Kate Pollock, Recovering 

European Cartel Damages in England – A Plaintiff’s Guide in COMPETITION LITIGATION 

2019 19 (11th ed. 2018), 

https://www.acc.com/sites/default/files/resources/vl/membersonly/Article/1489286_1.pdf.            
395  Under the German Civil Code 1900, damages are restricted to compensation and 

restitution. Volker Behr, Punitive Damages in American and German Law – Tendencies 

towards Approximation of Apparently Irreconcilable Concepts, 78 CHI. KENT L. REV. 105, 

106 (2003), 

https://scholarship.kentlaw.iit.edu/cgi/viewcontent.cgi?article=3389&context=cklawreview

.       
396  See infra Section V (B). 
397  Zöttl & Majoras, supra note 379. 
398  Conditional fee was permitted by the Courts and Legal Services Act 1990 and 

implemented since 1995. Andrew, supra note 129, at 796. Damage-based agreement was 

permitted by the Coroners and Justice Act 2009 (which amended the Courts and Legal 

Services Act 1990), but only enforceable when the agreement was related to employment 

matters.  Ministry of Just., Legal Aid, Sentencing and Punishment of Offenders Bill – 

Explanatory Notes 1 & 36-37 (2011), https://publications.parliament.uk/pa/bills/cbill/2010-

2012/0205/en/12205en.pdf.  The Legal Aid, Sentencing and Punishment of Offender Act that 

came into force in April 2013 extended the use of damage-based agreements to most Civil 

litigation.  HERBERT SMITH FREEHILLS, supra note 242.     
399  In 2008, legislators introduced a new section in the German Act on Lawyer’s Fees 

which provides a narrow exception to the prohibition of contingency fee based on the Federal 

Constitutional Court 2006 decision no. 1 BvR 2576/04.  Since then, contingency fee 

agreements are allowed in Germany if the plaintiffs would be prevented from asserting their 

rights without such agreements owing to their financial situation.  Bernhard Schmeilzl, No 

Win No Fee Agreements are Void in Germany, CROSS CHANNEL LAWYERS (July 26, 2016), 

https://www.crosschannellawyers.co.uk/no-win-no-fee-agreements-are-void-in-germany/;  

Peter Bert, Litigation Funding and Success Fees: A Risky Combination, PETER BERT’S BLOG 

(July 18, 2012), http://www.disputeresolutiongermany.com/2012/07/litigation-funding-and-

success-fees/.http://www.disputeresolutiongermany.com/2012/07/litigation-funding-and-

success-fees/. 
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Third-party 

funding  

Yes400 Yes401 

Opt-out class 

action  

No ***402 No 403 

Other forms of 

group 

litigation  

Yes ***404 Yes 405  

The “loser 

pays” rule 

Yes406 Yes407 

 
400  See infra Section V(B). 
401  Professional third-party funding services were first introduced in Germany around 

1998. Daniel Sharma, Germany, in THE THIRD PARTY LITIGATION FUNDING L. REV. 59 (Leslie 

Perrin ed., 2nd ed. 2017), https://thelawreviews.co.uk//digital_assets/3515bc66-7c17-4098-

9deb-319fe123b2ef/Third-Party-Litigation-Funding-ed-2-book.pdf.   
402  See infra Section V(A) & (B). 
403  Class action-style litigation for consumer claims was first introduced in Germany 

by the Parliament approving the Act on Model Declaratory Proceedings in 2018. Christian 

B. Fulda et al., Germany Introduces Class Actions for Consumer Claims, JONES DAY (July 

2018), https://www.jonesday.com/en/insights/2018/07/germany-introduces-class-actions-

for-consumer-clai. Such new collective action regime in Germany has no restriction on the 

areas of law and combines elements of “opt-in” and “opt-out” procedures but is incomparable 

to U.S.-style class actions. Burkhard Schneider, Germany: Class and Group Actions 2019 

para. 1.1 & 1.4, INT’L COMP. LEGAL GUIDES (Dec. 5, 2018), https://iclg.com/practice-

areas/class-and-group-actions-laws-and-regulations/germany.    
404  See infra Section V(A) & (B). 
405  For example, the German Procedural Law allows for a joinder of parties on both 

the plaintiff and defendant side. See Alexander Duisberg & Markus Körner, Collective 

Litigation in Germany, BIRD & BIRD (Jan. 2008), 

https://www.twobirds.com/en/news/articles/2008/collective-litigation-germany (citing to a 

2008 source to show that joinder was already available in German before June 2011). In 

addition, the eighth amendment to the Act against Restraints of Competition allows 

registered trade associations and consumer protection organizations to bring collective 

claims on behalf of their members affected by an infringement of the competition law. 

However, such collective actions could only sue for an injunction or skimming off of 

economic benefits in case of mass and dispersed damage, but not for damages.  CLIFFORD 

CHANCE, 8TH AMENDMENT TO GERMAN COMPETITION LAW – KEY CHANGES 4 (2013), 

https://onlineservices.cliffordchance.com/online/freeDownload.action?key=OBWIbFgNhL

NomwBl%2B33QzdFhRQAhp8D%2BxrIGReI2crGqLnALtlyZe1e3b4bsoBAiRpgOf3Zttz

7p%0D%0A5mt12P8Wnx03DzsaBGwsIB3EVF8XihbSpJa3xHNE7tFeHpEbaeIf&attachm

entsize=165050. 
406  See supra Section V(A). 
407  Pursuant to section 91 of the Code of Civil Procedure, the general cost rule in 

Germany is the “loser pays.” Burkhard Hess & Rudolf Huebner, COST AND FEE ALLOCATION 

IN CIVIL PROCEDURE 1, 1–2 (2010), http://www-

personal.umich.edu/~purzel/national_reports/Germany.pdf (a report released in January 

2010).     
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Statute of 

limitation  

High Court: Six years. 

The CAT: Two years.***408  

Three years.409 

 

B. Leniency Programs 

 
 After reviewing the United Kingdom and German legal systems, we will 

compare the countries’ leniency programs over the same period of time (i.e., 2011 

to 2016) to see if they are similar as well.  If yes, it further supports that Germany 

is a good control to the United Kingdom for our difference-in-difference analysis.      

 From a broader perspective, there is a good reason for us to suspect that 

the United Kingdom and Germany’s leniency programs should be close to each 

other as both the countries were member states of the European Union.  Historically, 

a leniency program was first employed in 1978 in the United States.410  The U.S. 

leniency program was substantially revised and perfected by 1993.411  Soon after, 

in 1996, the European Union adopted its own leniency program, which was highly 

influenced by the U.S. model.412  However, in the next six years, the EC only 

applied for its leniency program in 16 cases.413  Therefore, an improved version of 

the EU leniency program, which is even more closely aligned with the U.S. leniency 

program, was introduced in 2002.414  In the first year of this new program itself, 20 

companies applied for leniency.415  The EU leniency program was last revised in 

2006 to fine-tune a few details.416  In the same year, the European Competition 

 
408  See supra Section III. 
409  In 2002, the statutory limitation rules in Germany were modified. At that time, 

pursuant to section 195 of the German Civil Code, the general limitation period was three 

years, which applies to competition law cases. It was only until 2017, when German 

legislators amended the ARC (i.e., the ninth amendment) and extended the limitation period 

to five years for competition law cases. Manfred Lowisch, New Law of Obligations in 

Germany, 20 RITSUMEIKAN L. REV. 141, 141–42 (2003), 

http://www.ritsumei.ac.jp/acd/cg/law/lex/rlr20/Manfred141.pdf; Manuel Knebelsberger, No 

Limits..? The Limitation Rules for Cartel (Damages) Claims After the 9th Reform of the 

German Competition Act (ARC), HOGAN LOVELLS (June 19, 2017), 

https://www.hlregulation.com/2017/06/19/no-limits-the-limitation-rules-for-cartel-

%C2%ACdamages-claims-after-the-9th-reform-of-the-german-competition-act-arc/.   
410  Antonio Caruso, Leniency Programmes and Protection of Confidentiality: The 

Experience of the European Commission, 1 J. EUR. COMP. L. & PRAC. 453, 454 (2010), 

https://academic.oup.com/jeclap/article-pdf/1/6/453/5146785/lpq059.pdf. 
411  Id. 
412  Id. at 453. 
413  Id. at 455 n.17. 
414  Id. at 455–56; Jason D. Medinger, cmt,, Antitrust Leniency Programs: A Call for 

Increased Harmonization as Proliferating Programs Undermine Deterrence, 52 EMORY L.J. 

1439, 1447 (2003). 
415  Caruso, supra note 409, at 455 n.17. 
416  Id. at 453 & 456; see Leniency Legislation, EUR. COMM’N, 

http://ec.europa.eu/competition/cartels/legislation/leniency_legislation.html (showing that 

the EU leniency program was last revised in 2006). 
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Network (ECN), composed of the EC and all EU member states, put forward a 

Model Leniency Programme.417   This model was approved by the members of the 

ECN (i.e., including the United Kingdom and Germany).418  Although the model 

was not binding for the EU member states, many strived to harmonize their 

programs with the model,419 and in 2012, the ECN published a revised version of 

its model program420 for the first and only time.421  Since both the United Kingdom 

and Germany were member states of the European Union  and there was an overall 

trend of EU member states harmonizing their leniency programs, we should not be 

surprised to find that the leniency programs of two states are similar to each other.  

Moreover, we would not be surprised to see the shadow of the U.S. leniency 

program in the United Kingdom and German programs as the latter was influenced 

by the European Union, and the Euroepan Union was influenced by the United 

States.    

 Just like those of the United States and European Union, the United 

Kingdom and Germany’s leniency programs have evolved over time.  On the one 

hand, in the United Kingdom, section thirty-eight of the Competition Act 1998 

necessitates the law enforcement agency to prepare and publish guidance on the 

appropriate level of penalties.422  Moreover, the agency may alter the guidance at 

any time, but it must publish the altered guidance as well.423  Therefore, in August 

1999, the agency (i.e., the OFT) published a penalty guide for the public 

comment.424  Among other things, the guidance introduced a leniency program, 

based on the experiences of the United States and European Union.425  Then, in 

2000, a revised version of the proposed guidance was approved and came into effect 

in January and March, respectively.426  At this stage, on the whole, the U.K. leniency 

program was already very similar to that of the United States and European 

Union.427  After the 2000 penalty guidance, pursuant to the law, the U.K. law 

 
417  Caruso, supra note 409, at 456; McDermott Will & Emery, European Competition 

Network Revises the Model Leniency Programme, LEXOLOGY, 

https://www.lexology.com/library/detail.aspx?g=6ab9846e-6cff-4063-96f5-ba8cd1ed269e. 
418  Caruso, supra note 409, at 456. 
419  Id. 
420  McDermott Will & Emery, supra note 417. 
421  See European Competition Network Documents, EUR. COMM’N, 

http://ec.europa.eu/competition/ecn/documents.html (showing that the Model leniency 

program was last revised in 2012).  
422  Competition Act, 1998, c. 41, § 38(1) (U.K.), 

https://www.legislation.gov.uk/ukpga/1998/41/section/38/enacted. 
423  Id. at § 38(2)–(3). 
424  Fighting Hard Core Cartels: Harm, Effective Sanctions and Leniency 

Programmes, OECD 13 (2002), https://www.oecd.org/competition/cartels/1841891.pdf. 
425  Id. 
426  Id. 
427  Medinger, supra note 414, at 1450.   
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enforcement agency published revised guidance in the years 2004,428 2012,429 and 

2018.430  Since we are going to conduct a difference-in-difference analysis from 

2011 to 2016, the version of the leniency program under the 2012 penalty guidance 

(valid from September 10, 2012, to April 17, 2018)431 is the most relevant to us.  

That said, note that the penalty guidance was altered once within our proposed six-

year comparison period (i.e., from 2011 to 2016), on September 10, 2012.432  

Therefore, we need to make sure that the U.K. leniency program between 2011 and 

2012 is largely the same as that between 2012 and 2016.   

 Fortunately, upon investigation, it was found that the U.K. leniency 

program was rather consistent from 2011 to 2016.  First, in 2011, the law 

enforcement agency published a consultation paper for revising the 2004 penalty 

guidance (which later led to the issue of the 2012 guidance).433  In the consultation 

paper, the agency proposed to revise its leniency program.434  Yet, the agency 

explained that the proposed amendments were minor and were not going to change 

the fundamentals of the leniency program.435  Second, no substantial changes were 

actually made to the leniency program in 2012.  Based on the 2012 guidance, the 

agency issued a supplement in 2013 to offer more information about its leniency 

program.436  In this supplement, the agency presented a table that nicely summarized 

the key features of its leniency program.437  The table has been reproduced in this 

article (see Table 3).  Using this table as a benchmark, I checked whether the U.K. 

 
428  OFT’s Guidance as to the Appropriate Amount of a Penalty, OFF. OF FAIR TRADING 

n. 1 (2004), 

https://webarchive.nationalarchives.gov.uk/20140402165006/http://www.oft.gov.uk/shared

_oft/business_leaflets/ca98_guidelines/oft423-(December-2004).pdf. 
429  OFT’s Guidance as to the Appropriate Amount of a Penalty, OFF. OF FAIR TRADING 

n. 5 

(2012).https://webarchive.nationalarchives.gov.uk/20140402165006/http://www.oft.gov.uk

/shared_oft/business_leaflets/ca98_guidelines/oft423.pdf. 
430  CMA’s Guidance as to the Appropriate Amount of a Penalty, COMP. & MKT. AUTH. 

n. 5 (2018). 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_da

ta/file/700576/final_guidance_penalties.pdf. 
431  See OFF. OF FAIR TRADING, supra note 432, at 4 (The 2012 guidance came into 

effect on September 10, 2012); see COMP. & MKT. AUTH., supra note 433, at 4 (The 2018 

guidance, which replaced the 2012 guidance, came into effect on April 18, 2018). 
432  OFF. OF FAIR TRADING, supra note 429, at 4. 
433  OFT’s Guidance as to the Appropriate Amount of a Penalty – A Consultation on 

OFT Guidance, OFF. OF FAIR TRADING (2011), 

https://webarchive.nationalarchives.gov.uk/20140402165006/http://www.oft.gov.uk/shared

_oft/consultations/oft423con.pdf. 
434  Id. at 46–47. 
435  Id. at 46. 
436  Applications for Leniency and No-action in Cartel Cases, OFF. OF FAIR TRADING 

7-8 (2013), 

https://webarchive.nationalarchives.gov.uk/20140402165006/http://www.oft.gov.uk/shared

_oft/reports/comp_policy/OFT1495.pdf. 
437  Id. at 11. 
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leniency program from 2011 to 2012 was fundamentally the same, and the result 

was positive.438  Furthermore, I verified that these key features remained unchanged 

between 2012 and 2016 as well.439  Therefore, I titled Table 3 as the leniency 

program of the United Kingdo, from 2011 to 2016, and we will use this table as the 

key basis to compare it with the German leniency program.  

 On the other hand, Germany first introduced a leniency program in April 

2000 through its law enforcement agency, the Bundeskartellamt, issuing the 

leniency notice no. 68/2000.440  This leniency program was influenced by the ones 

of the United States and European Union,441 but noticeably different from the 

latter.442  In March 2006, Germany issued a notice (oo. 9/2006) to replace the 2000 

 
438  To start with, I compared the leniency portion of the 2004 penalty guidance to the 

information provided in Table 3. I found three differences-- the 2004 guidance did not (1) 

specify the “minimum information” requirement, (2) list accepting participation in a cartel 

activity as one of the “conditions,” or (3) provide information on criminal and director 

disqualification protections. See OFF. OF FAIR TRADING, supra note 428, at 12–17 (the 

leniency section of the 2004 penalty guidance). However, merely referring to the 2004 

penalty guidance is insufficient for our comparison for two reasons. First, based on the 2004 

guidance, the agency issued a supplement in 2008 to offer more information about its 

leniency program. All the missing information we just mentioned, except in relation to 

director disqualification protection, could be found in the 2008 supplement. See,Leniency 

and No-action – OFT’s Guidance Note on the Handling of Applications, OFF. OF FAIR 

TRADING 26, Ch.7 (2008), 

https://webarchive.nationalarchives.gov.uk/20130701151024/http://www.oft.gov.uk/shared

_oft/reports/comp_policy/oft803.pdf (showing the “missing information” found in the 2008 

supplement to the 2004 penalty guidance). Second, in 2010, the agency issued a guidance on 

director disqualification orders. In this guidance, the agency stated that it would give director 

disqualification protections to directors of companies that benefited from leniency.  Director 

Disqualification Orders in Competition Cases – An OFT Guidance Document, OFF. OF FAIR 

TRADING 9 (2010), 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_da

ta/file/713395/OFT510_guidance.pdf. 
439  The 2013 leniency supplement to the 2012 penalty guidance is still valid as of 

today.  Guidance - Leniency and No-action Applications in Cartel Cases: OFT1495, 

GOV.UK, https://www.gov.uk/government/publications/leniency-and-no-action-

applications-in-cartel-cases#history;  moreover, the 2010 guidance on director 

disqualification was not replaced by a newer version until 2019. Guidance - Competition 

disqualification orders: OFT510, GOV.UK, 

https://www.gov.uk/government/publications/competition-disqualification-orders (showing 

that the 2010 guidance was superseded by a newer version in 2019). 
440  Eckart Bueren, Germany, in COMPATIBILITY OF TRANSACTIONAL RESOLUTIONS OF 

ANTITRUST PROCEEDINGS WITH DUE PROCESS AND FUNDAMENTAL RIGHTS & ONLINE 

EXHAUSTION OF IP RIGHTS 203, 206 (Bruce Kilpatrick et al. eds., 2016); see Thomas Lampert, 

From Our Correspondents: German Bundeskartellamt Follows the United States and the 

European Union to Introduce Leniency Program, 15 ANTITRUST 85, 85 (2000) (explaining 

the key features of the 2000 German leniency program). 
441  Lampert, supra note 440, at 85–86; ABA SECTION OF ANTITRUST LAW, 

COMPETITION LAWS OUTSIDE THE UNITED STATES vol. II, at Germany-53 (H. Stephen Harris, 

Jr. et al. eds., 2001). 
442  Medinger, supra note 414, at 1454–55. 
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notice443 and modified its leniency program.444  This revised program largely 

corresponds to the EU leniency program and the ECN Model Leniency Programme 

we mentioned earlier.445  Since then, the Bundeskartellamt did not publish any new 

leniency notice.  Thus, the 2006 version of the leniency program is effective in 

Germany still today.446  Following the framework provided by Table 3, based on 

the information given in the 2006 notice, I created a table for Germany to 

summarize the key features of its leniency program (see Table 4).447  The tables are 

self-explanatory.  Thus, I have not provided an overview of the leniency programs 

separately. 

 

Table 3: Leniency Program in the U.K. from 2011 to 2016 (reproduced from an 

OFT publication)448 

 
Stage of 

application  

Minimum 

information 

Conditions Level of protection  

‘Type A’ 

● First 

applicant 

● No pre-

existing 

investigat

ion 

Information 

must give the 

OFT a 

sufficient basis 

for taking 

forward a 

credible 

investigation 

(a) Accept 

participation in 

a cartel activity 

(which by 

definition is a 

breach of the 

law) 

(b) Provide the 

OFT with all 

relevant 

information, 

● Guaranteed 

corporate 

immunity from 

financial penalties 

● Guaranteed 

‘blanket’ 

immunity from 

criminal 

prosecution for 

individual 

employees or 

officers449 

 
443  Bueren, supra note 440, at 206. 
444  See ANTITRUST DEVELOPMENTS IN EUROPE 2006 127–28 (Romano Subiotto et al. 

eds., 2006) (explaining some of the changes made to the German leniency program). 
445  Bueren, supra note 440, at 207. 
446  See Leniency Programme, BUNDESKARTELLAMT, 

https://www.bundeskartellamt.de/SharedDocs/Publikation/EN/Leitlinien/Notice%20-

%20Leniency%20Guidelines.html;jsessionid=6A35AF34A1F608B653AB5109C27DB430.

2_cid378?nn=4136670 (showing that the 2006 leniency program is still effective in Germany 

today). 
447  See BUNDESKARTELLAMT, NOTICE NO. 9/2006 OF THE BUNDESKARTELLAMT ON THE 

IMMUNITY FROM AND REDUCTION OF FINES IN CARTEL CASES (2006), 

https://www.bundeskartellamt.de/SharedDocs/Publikation/EN/Leitlinien/Notice%20-

%20Leniency%20Guidelines.pdf?__blob=publicationFile&v=5 (The 2006 leniency notice 

of Germany). 
448  OFF. OF FAIR TRADING, supra note 436, at 11. 
449  ‘Blanket’ criminal immunity simply “refers to a situation where all of the current 

and former employees and directors of an undertaking are granted criminal immunity.”  Id. 

at 90.  
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documents and 

evidence 

(c) Maintain 

continuous and 

complete 

cooperation 

throughout the 

investigation  

(d) Refrain from 

further 

participation in 

the cartel 

activity 

(e) Must not have 

coerced another 

to take part the 

cartel 

● Guaranteed 

director 

disqualification 

protection 

‘Type B’ 

● First 

applicant 

● Pre-

existing 

investigat

ion, but 

prior to 

statement 

of 

objection

s 

Information 

must add 

significant 

value to the 

OFT’s 

investigation. 

● Discretionary 

corporate 

immunity from 

financial penalties, 

or reductions of up 

to 100%. 

● Discretionary 

immunity from 

criminal 

prosecution for 

individual 

employees or 

officers, which 

may be ‘blanket’ 

for some but not 

all individuals 

● Director 

disqualification 

protection if 

corporate 

immunity or a 

leniency reduction 

is granted 

‘Type C’ 

● Second 

or later 

applicant 

(or 

coercer) 

● Prior to 

statement 

of 

objection

s 

Information 

must add 

significant 

value to the 

OFT’s 

investigation 

Conditions (a), (b), (c), 

and (d) as above  

● Discretionary 

leniency 

reductions in 

financial penalties 

of up to 50% 

● Discretionary 

immunity from 

criminal 

prosecution for 

specific 

individuals  

● Director 

disqualification 

protection if a 

corporate leniency 

reduction is 

granted 
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Table 4:  Leniency Program in Germany from 2006 to Present 450 

 
Stage of 

application  

Minimum 

information 

Conditions  Level of 

protection  

‘Type 1’ 

● First 

applicant 

● Before the 

Bundeskartel

lamt has 

sufficient 

evidence to 

obtain a 

search 

warrant 

Information/evi

dence must 

enable the 

Bundeskartella

mt to obtain a 

search warrant. 

(a) Cooperate fully and on 

a continuous basis 

with the 

Bundeskartellamt, in 

the following ways: 

a. Ends their 

involvement in 

the cartel 

immediately on 

the request by the 

Bundeskartellamt 

b. Provide the 

Bundeskartellamt 

with all the 

information and 

evidence 

available to them 

c. Continue 

cooperating with 

the 

Bundeskartellamt 

confidentially 

until the latter 

relieves them 

from this 

obligation 

(b) Not be the only 

ringleader of the cartel 

nor have coerced 

others to participate in 

the cartel 

● Guaranteed 

immunity 

from fines 

‘Type 2’ 

● First 

applicant 

● Before the 

Bundeskartel

lamt has 

sufficient 

evidence to 

prove the 

offense 

Information/evi

dence must 

enable the 

Bundeskartella

mt to prove the 

offense. 

● Guaranteed 

immunity 

from fines 

‘Type 3’ 

● Second or 

later applicant 

(or coercer) 

Information/evi

dence must 

make a 

significant 

contribution to 

proving the 

offense. 

Condition (a) stated above  ● Discretionar

y leniency 

reductions 

in fines of 

up to 50%  

 
450  BUNDESKARTELLAMT, supra note 447. 
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Note: In Germany, the Bundeskartellamt does not label applicants as ‘Type 1,’ 

‘Type 2,’ or ‘Type 3.’  These labels are created by me for the sake of illustration 

and comparison with the U.K.    

 By comparing Tables 3 and 4, we can see that, overall, the U.K. and 

German leniency programs largely seem the same.  Both programs have a three-

layered structure, which encourages conspirators to provide information about their 

cartels to the agency, by offering more benefits (e.g., immunity) to the first 

applicant, and lesser (e.g., fine reduction), or even no benefits to later applicants.  

Moreover, the “conditions” corresponding to each similar layer that the applicant 

needs to fulfill to secure leniency are almost identical (see Table 3 and Table 4).  
That said, there are differences between the two leniency programs.  Yet, we can 

tolerate these differences as long as the divergences are consistent with the 

fundamental principle of the leniency program—a conspirator would be better off 

securing themselves at the expense of others in the cartel by approaching the agency 

earlier.  Two obvious and straightforward examples are that the two programs have 

different “stages for application” and requirements on “minimum information” (see 

Table 3 and Table 4).  Below, I will review one difference that seems to be more 

alarming and provide additional support to the argument that it should not prompt 

us to discard Germany as the control group. 

 On comparing Table 3 and Table 4, the most obvious difference one could 

immediately spot is that the U.K. provides two additional kinds of protection to its 

applicants, namely immunity from criminal prosecution and director 

disqualification.  Yet, as I will explain the existence of such divergence keeps the 

two leniency programs more comparable to each other.  Recall that in 2002, the 

U.K. passed the Enterprise Act that adopted a few changes in relation to its 

competition regime.451  Along with many changes that we did not mention, the 

Enterprise Act introduced two provisions to encourage individuals to comply with 

the competition law.452  Firstly, the 2002 act made it possible for company directors 

to be disbarred from office for up to 15 years if they had known, or ought to have 

known, that their company was guilty of a violation of the competition laws (e.g., 

Chapter I or II of the Competition Act 1998).453  However, the decision to disqualify 

directors is not to be made by the agency.454  Instead, it is for the courts to issue a 

Competition Disqualification Order (CDO).455  The agency merely determines 

whether to seek such an order from the courts.456  Secondly, the 2002 act introduced 

section 188 criminal “cartel offense.”457  This new section conveyed that an 

individual dishonestly agreeing with another person that their undertakings will 

 
451  Richard Eccles, supra note 43. 
452  WHISH & BAILEY, supra note 32, at 424. 
453  Id.  
454  Id. at 435. 
455  Id. 
456  Id. 
457  WHISH & BAILEY, supra note 32, at 424. 
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engage in one of the hardcore cartels is guilty of a cartel offense.458  The cartel 

offense is triable on indictment before a jury in courts.459  Moreover, upon 

conviction, individuals who are found guilty of the offense could be imprisoned 

and/or fined.460  Prosecutions of the cartel offense may be brought by the 

competition law enforcement agency or Serious Fraud Office.461  If one reads 

section 188 of the Enterprise Act 2002 together with Chapter I of the Competition 

Act 1998, they would understand that when an undertaking is engaged in an anti-

competitive agreement, not only the undertaking itself, it could be subject to an 

administrative fine (under the Competition Act), but the individuals responsible for 

setting up the agreement could be subject to criminal liabilities too (under the 

Enterprise Act).462  That said, not every violation of Chapter I of the Competition 

Act 1998 corresponds to a cartel offense.463   

 Now, one can see that the additional protections offered by the U.K. 

leniency program, namely immunity from criminal prosecution and director 

disqualification, correspond to the two reforms introduced by the Enterprise Act 

2002 we just reviewed.  But here’s the problem, what happens if the U.K. leniency 

program did not provide these additional protections.  Let us assume a few directors 

of an undertaking X dishonestly agreed with directors of several other undertakings 

to engage in a horizontal price-fixing agreement (i.e., one of the hardcore cartels) 

in the United Kingdom.  After running the cartel for a while, the directors of X want 

to avoid fines and consider applying for leniency.  If the U.K. leniency program did 

not provide the directors the possibility of immunity from criminal liability and 

protect them from disqualification, but only offered them exemption from 

administrative fines, the directors might give up on instructing the undertaking to 

apply for leniency in order to avoid the risks of criminal prosecution and being 

disbarred from office (i.e., there is a conflict of interest between the undertaking 

and the individuals).  In reality, since the U.K. leniency program provides the 

possibility of additional protections to individuals, this should largely offset the 

chilling effect on leniency application created by the new liabilities introduced by 

the Enterprise Act 2002.  Thus, the directors in our hypothetical could worry less 

about the personal liabilities and be more willing to submit a leniency application 

on behalf of the undertaking.   

 However, the additional protections are only guaranteed to successful 

Type A applicants.  To Type B and C applicants, these protections are only granted 

on a discretionary basis (see Table 3).  Take individual criminal immunity for an 

 
458  Id. at 426; note that the Enterprise and Regulatory Reform Act 2013 has removed 

“dishonesty” as an element of the cartel offence for committed on or after April 1, 2014.  

Cartel Offence Prosecution Guidance, COMPETITIVE & MKT. AUTH. 1–3 (2014), 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_da

ta/file/288648/CMA9__Cartel_Offence_Prosecution_Guidance.pdf.   
459  WHISH & BAILEY, supra note 32, at 430. 
460  Id. 
461  Id. 
462  Id. at 425. 
463  Id. at 431; OFF. OF FAIR TRADING, supra note 436, at para. 2.44. 
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example.  In Type B and C cases, the grant of immunity or fine reduction to 

undertakings will be assessed independently from the provision of criminal 

immunity.464  This means that there is indeed a risk that an undertaking got 

immunity from fines as a Type B or C applicant, but the individuals that submitted 

a leniency application on behalf of the undertaking were not immune from criminal 

prosecution.  Although the individual criminal immunity is not guaranteed to Type 

B and C applicants, the agency once stated that in many cases, it does not have any 

incentive to initiate a criminal investigation where a type B or C approach is 

made.465  In fact, by the end of April 2018, the Enterprise Act 2002 only gave rise 

to four criminal prosecutions of cartel offenses.466  Similarly, the number of 

individuals who actually received a director disqualification order is low—only 

three directors were disbarred from office by the end of April 2018.467  To persons 

leading undertakings who have participated in a cartel, this means that the chance 

of them being penalized individually is low.  This strengthens our argument that the 

chilling effect on leniency application brought by the new liability created under 

the Enterprise Act 2002 is insubstantial.  

 In Germany, the national competition law, the Act against Restrictions of 

Competition (ARC) applies to both companies and individuals.468  Thus, the 

German law enforcement agency could impose administrative fines against 

companies and/or individuals who violated the substantive law.469  The ARC does 

not provide criminal sanctions or director disqualification to individuals who 

participated in cartels.470  This helps us explain why the German leniency program, 

unlike that of the United Kingdom, does not provide the two “additional 

protections” to individuals.  Corresponding to the ARC, the German leniency 

program provides leniency on fines to applicants, which could be undertakings or 

individuals.  When an undertaking applies for leniency, the agency also views this 

as an application made on behalf of the individuals of the undertaking (e.g., current 

or former employees).471  This means that, like in the United Kingdom, an 

undertaking and the represented individuals who participated in a cartel could all 

be free from sanctions if they apply for leniency.  Therefore, in most cases, there is 

no conflict of interest between an undertaking and its individuals in applying for 

leniency.  An exception to this rule is cartels involved in bid-rigging.  Although the 

ARC does not provide criminal sanctions to individuals who participate in bid-

rigging, section 298 of the German Criminal Code does.472  Even worse, the German 

agency must refer the individuals they discovered were involved in bid-rigging to 

 
464  OFF. OF FAIR TRADING, supra note 436, at para. 2.19 & 2.28. 
465  OFF. OF FAIR TRADING (2008), supra note 438, at 36. 
466  WHISH (2009), supra note 388, at 445. 
467  Id. at 447. 
468  Mathias Stöcker, Germany: Cartels Comparative Guide, SHERMAN & STERLING 

para. 2.4, (May 24, 2021), https://www.mondaq.com/germany/Anti-trustCompetition-

Law/890380/Cartels-Comparative-Guide. 
469  Id. at para. 2.4, 6.1 & 6.2. 
470  Id. at para. 6.1. 
471  BUNDESKARTELLAMT, supra note 447, para. 17. 
472  Stöcker, supra note 471, para. 2.3. 
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the state prosecutor (while the administrative proceedings against the undertakings 

and individuals stay with the agency).473  This means that the leniency could only 

exempt or reduce fines for the undertakings and individuals who participated in bid-

rigging but could not prevent the individuals from being criminally prosecuted.474  

Therefore, individuals leading an undertaking that has rigged bids may hesitate to 

submit a leniency application for the undertaking to avoid criminal liability.  The 

fact that the German leniency program does not offer criminal protection to 

applicants should have limited the number of applications from bid riggers, thus 

limiting the overall number of leniency applications in the country.  That said, if 

individuals participated in bid-rigging apply for leniency, their subsequent 

cooperation with the agency in the administrative proceedings could be considered 

as a mitigating factor in criminal courts.475  This could reduce the hesitation specific 

to individuals who participated in bid-rigging and, thus, narrow the gap between the 

United Kingdom and Germany in terms of leniency applications from bid-rigging 

undertakings.   

 In short, for the above reasons and for the reason that the first-to-the-door 

principle is not violated, I believe that Germany is a suitable control for our 

difference-in-difference analysis even though, unlike the United Kingdom, it does 

not provide immunity from criminal prosecution and director disqualification 

protection.    

 As shown above, the United Kingdom and German leniency programs 

from January 2011 to December 2016 are very similar to each other.  They both 

follow the fundamental principle of the leniency program captured by the Model, 

and for this reason, I suggest that most differences that could be found between the 

two programs are tolerable.  More importantly, the two leniency programs were not 

revised between January 2011 to December 2016.  This means that, if there is any 

change in the trend of leniency applications around January 2014, there is no reason 

for us to believe that such change is triggered by the leniency program itself, rather 

than the introduction of the Consumer Rights Bill (i.e., our shock). 

In conclusion, we suggest that the legal systems and leniency programs of 

the two countries are close enough for us to maintain our view that Germany is a 

good control to the United Kingdom in our difference-in-difference analysis.       

 

 

VI. DATA 

 

To investigate if the introduction of the Consumer Rights Bill might have 

promoted leniency application in the United Kingdom, we use Germany as a control 

 
473  BUNDESKARTELLAMT, supra note 447, para. 24. 
474  Torsten Uhlig et al., Cartel Leniency in Germany: Overview para. 7, THOMSON 

REUTERS PRAC. L., https://uk.practicallaw.thomsonreuters.com/2-501-

2172?transitionType=Default&contextData=(sc.Default)&firstPage=true&bhcp=1. 
475  Id.  
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and compare the change in the number of leniency applications filed in the two 

countries before and after the Shock occurred.  In order to conduct this difference-

in-difference analysis, we need the number of leniency applications filed in 

Germany and the United Kingdom.  The Bundeskartellamt provides the German 

leniency application data on its official website476 and in its annual reports.477  These 

data reveal the number of leniency applications filed to the Bundeskartellamt 

annually for full immunity or fine reduction.  In contrast, the U.K. leniency 

application data are not available to the public.  Thus, in January 2019, I submitted 

a request to the Competition and Markets Authority (CMA) for the corresponding 

data of the United Kingdom under the Freedom of Information Act 2000.  

Thankfully, the CMA accepted my request and shared the data with me.478   

Comparable to the German data, the data provided by the CMA revealed the number 

of applications filed for immunity or leniency annually in the United Kingdom.  

After obtaining data from both countries, I produced Figure 1.  

Figure 1 

 

 
476  The number of leniency application filed in Germany from 2001 to 2014 could be 

found on Bundeskartellamt’s webpage.  BUNDESKARTELLAMT, supra note 364.  
477  The number of leniency applications filed in Germany from 2015 to 2017 could be 

found in annual reports published by the Bundeskartellamt.  BUNDESKARTELLAMT, ANNUAL 

REPORT 2015 39 (2015), 

https://www.bundeskartellamt.de/SharedDocs/Publikation/EN/Jahresbericht/Jahresbericht_

2015.pdf?__blob=publicationFile&v=7;  BUNDESKARTELLAMT, ANNUAL REPORT 2016 39 

(2016), 

https://www.bundeskartellamt.de/SharedDocs/Publikation/EN/Jahresbericht/Jahresbericht_

2016.pdf?__blob=publicationFile&v=2;  BUNDESKARTELLAMT, ANNUAL REPORT 2017 39 

(2017),  

https://www.bundeskartellamt.de/SharedDocs/Publikation/EN/Jahresbericht/Jahresbericht_

2017.pdf?__blob=publicationFile&v=4.    
478  I have emails and letters as proof (on file with the author). 
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At a glance, the line graph representing the number of leniency 

applications does not move alike until the later years.  As discussed, this might be 

because the legal systems of the two countries are ever-evolving, so the systems 

might not provide a similar incentive structure for conspirators to apply for leniency 

until a certain year.  Earlier, we compared the legal systems and leniency programs 

of the United Kingdom and Germany and concluded that the latter is a good control 

to the former between June 2011 and June 2016.479  Now, with the data, we can also 

calculate the correlation coefficient r to measure the strength and direction of the 

linear relationship between the number of leniency applications in the United 

Kingdom and Germany around the Shock that occurred in January 2014.480  First, 

the overall correlation of the two sets of data from 2011 to 2016 is 0.79, which 

suggests that there was a strong positive linear relationship over this six-year 

period.481  Second, the correlation of the two sets of data from 2011 to 2013 (i.e., 

three years before the Shock) and from 2014 to 2016 (i.e., three years after the 

Shock) are 0.87 and 0.55, respectively.  This suggests that the positive linear 

relationship turned from strong to moderate after the Shock.  Such a result is 

consistent with our hypothesis that the Shock did have an impact on leniency 

application.  These two pieces of empirical evidence further suggest that Germany 

is a good control to the United Kingdom.  

 

 

VII. DIFFERENCE-IN-DIFFERENCE ANALYSIS 

 

As explained, a leniency program was already in place in the United 

Kingdom long before the introduction of the Consumer Rights Bill.482  Therefore, 

when the bill was introduced to the parliament in January 2014, cartel members 

could start to respond to the change in expectation of the level of private 

enforcement and apply for leniency.483  Given the first-to-the-door principle of 

leniency programs, cartel members tend to take action as soon as possible to win 

the race of securing immunity through leniency application.484  Thus, we use the 

year of the introduction of the Consumer Rights Bill, that is, January 2014, instead 

of the year when the Consumer Rights Act came into effect, October 2015, as the 

dividing line for our difference-in-difference analysis.485      

 

  

 
479  See supra Section V(A)-(B). 
480  See Deborah J. Rumsey, How to Interpret a Correlation Coefficient r, DUMMIES, 

https://www.dummies.com/education/math/statistics/how-to-interpret-a-correlation-

coefficient-r/.  
481  Id.  
482  See supra Section V(B). 
483  Id. 
484  Id. 
485  Id. 
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Table 5: Difference-in-Difference Analysis on the Number of Leniency 

Applications Filed Before and After the Introduction of the Consumer Rights Bill 

in January 2014 

 

 

 

Before  

(i.e. 2013) 

After  

(i.e. 2014) 

Difference 

U.K. 22 counts 36 counts +64% 

Germany 66 counts 72 counts +9% 

Diff-in-diff   +55% 

 

Using January 2014 as the dividing line and the data presented in Figure 

1, I conducted a one-year-to-one-year difference-in-difference analysis as shown in 

Table 5.  The analysis reveals that the United Kingdom has experienced 55% more 

growth in leniency applications before and after the Shock as compared to 

Germany, our control group.   

For robustness check, I prepared a two-year-to-two-year difference-in-

difference analysis (see Table 6).  Still, we found substantial growth in leniency 

applications in the United Kingdom before and after the Shock as compared to 

Germany.   

 

Table 6:  Robustness Check 

 

 Before 

(i.e. 2012 and 2013) 

After 

(i.e. 2014 and 2015) 

Difference 

U.K. 35 counts 60 counts +71% 

Germany 117 counts 148 counts +26% 

Diff-in-diff   +45% 

 

The implications of my findings are twofold.  First, the results support the 

hypothesis of my Model that incentivizing standalone private antitrust enforcement 

or private enforcement generally promotes leniency applications.486  Recall that the 

dominant view today in the field of antitrust is that private enforcement discourages 

leniency applications.487  In addition, the proponents of such a view blamed the 

threat of follow-on actions.488  If the relationship between private antitrust 

 
486  See supra Section IV(A). 
487  See supra Section I. 
488  Id. 
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enforcement and leniency programs is solely driven by the negative effect of 

follow-on actions, then one could not explain the rise in the number of leniency 

applications in the United Kingdom following the introduction of the Consumer 

Rights Bill in January 2014.  In contrast, my Model offers two possible 

explanations—the overall positive effect is driven (1) solely by the positive effect 

of the bill’s proposal to expand the CAT’s jurisdiction to hear standalone actions 

(i.e., Group 1) or (2) jointly by the positive effect of Group 1 plus the positive effect 

of the three proposals in Group 3 that reduce the cost or increase the benefit of 

litigation disproportionately.   

The second implication of my findings is that policymakers should 

consider using private antitrust enforcement as a tool to promote leniency 

applications.  As said, societies could benefit from having more private enforcement 

or leniency application.  Thus, after learning the potential positive relationship 

between private enforcement and leniency programs, lawmakers should consider 

incentivizing private actions to promote leniency application.  By doing so, society 

could benefit from not only having more private antitrust enforcement but also 

having more leniency applications.  Furthermore, our U.K. case study reveals that 

incentivizing private actions could be an effective tool to reach such an end, as our 

difference-in-difference analysis found a substantial increase in the number of 

leniency applications (i.e., as high as 45–55%) at least in the short run.489  This 

suggests that the potential changes in leniency application in response to 

incentivizing private cartel enforcement could be major.  Failing to acknowledge 

this would cause lawmakers to underestimate the potential benefits of private 

antitrust enforcement for societies.  As a result, policymakers might target an 

enforcement level below the socially optimal level.  

 

 

VIII. CONCLUSION 

 

Both leniency programs and private antitrust enforcement play an essential 

role in combating cartels.  Existing literature demonstrates that societies can benefit 

from having more private actions and leniency applications.  However, the 

prevailing view today is that private enforcement discourages cartel members from 

applying for leniency.  The proponents of such a view put the blame on follow-on 

actions.  This concern hinders the development of private antitrust enforcement.  

Nevertheless, literature that expresses this concern has failed to consider the impact 

of standalone actions.  In my previous publication, building on a game theory model 

of leniency programs created by Professor Joseph E. Harrington, I reinvestigated 

the relationship between the two seemingly contradictory procedural devices.  With 

my new Model, among other things, I found that incentivizing standalone actions 

have a positive impact on leniency applications.  Moreover, I identified that 

incentivizing all private actions disproportionally by reducing the cost of actions 

equally might generate a positive effect as well. 

 
489  Id. at Part VI. 
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In this article, I conducted a case study of the United Kingdom to support 

the above proposition.  More precisely, I investigated the impact of the introduction 

of the Consumer Rights Bill on leniency applications in the United Kingdom.  To 

do so, I reviewed the development of private antitrust enforcement in the United 

Kingdom before 2014 and identified the challenges the country faced.  I studied 

why the Consumer Rights Bill could promote private antitrust enforcement.  

Furthermore, applying the Model, I explained why the bill might promote leniency 

applications in the United Kingdom.  After that, I demonstrated why Germany is a 

good control group to the United Kingdom and conducted a difference-in-difference 

analysis using the two countries.  In this analysis, I found that the number of 

leniency applications raised by about 50% following the introduction of the 

Consumer Rights Bill.  My findings could be used as the very first evidence to 

support the proposition that a positive relation could exist between private 

enforcement and leniency application.  Based on the results, I urged lawmakers 

around the globe to consider using private cartel enforcement as an effective tool to 

encourage leniency applications. 
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