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I. INTRODUCTION 

The novel coronavirus (COVID-19) infected its first patient in the United 

States on January 21, 2020.1  The virus was declared a pandemic on March 11, 

2020, and the United States declared a national state of emergency concerning the 

virus on March 13, 2020.2  Since declaring a state of emergency, the United States 

has seen an exponential increase in confirmed cases, from just over 3,000 cases on 

March 13, 2020, to over 31 million confirmed cases as of April 2021.3 

For the most part, especially during former President Trump’s tenure the 

United States has responded to COVID-19 on a state-by-state basis, with 

governors from each state enacting executive orders to help slow the spread of the 

 
1  Derrick B. Taylor, A Timeline of the Coronavirus Pandemic, N.Y. TIMES (Mar. 

17, 2021), https://www.nytimes.com/article/coronavirus-timeline.html 
2  Proclamation No. 9994, 85 Fed. Reg. 15,337 (Mar. 13, 2020). 
3  WORLDOMETER, https://www.worldometers.info/coronavirus/country/us/ (last 

visited Apr. 7, 2021). 
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disease.4  Since the start of the pandemic, every state in the U.S. declared a state 

of emergency for some length of time.5  Nearly all states enacted “stay-at-home” 

orders, requiring the closure of all businesses deemed “non-essential.”6  

Additionally, most states had a mandate for citizens to wear face coverings while 

in public spaces.7  States had varying reopening policies,8 but many states 

maintained social distancing restrictions and mask mandates until vaccines against 

COVID-19 became widely available in late Spring 2021.9  Two states in particular 

that have had vastly different responses to the COVID-19 pandemic are Michigan 

and Florida.10 

On March 10, 2020, Governor of Michigan, Gretchen Whitmer, issued an 

executive order to declare a state of emergency.11  Michigan remained in the state 

of emergency until October 2, when the constitutionality of the extended state of 

emergency was challenged and overturned in the Michigan Supreme Court.12  

Michigan first closed public spaces and non-essential businesses on March 16, 

2020,13 and then enacted an official “stay-at-home” order on March 24, 2020, 

through Executive Order No. 2020-21.14  The stay-at-home order was extended 

until June 1, 2020, but restrictions remained in place after the order was lifted, and 

the state began opening back up in phases.15  One year from the start of the 

pandemic, Michigan residents remained living under restrictions, including 

limited occupancy in restaurants and facial coverings required in all public 

spaces.16  After seeing a rapid surge in cases in early spring of 2021, Michigan 

entered April with just over 190,000 active cases, putting them ninth in the 

 
4   Lockdowns, Closures: How is Each US State Handling Coronavirus?, 

ALJAZEERA (Apr. 14, 2020), https://www.aljazeera.com/news/2020/4/14/lockdowns-

closures-how-is-each-us-state-handling-coronavirus. 
5  COVID-19 Information, Emergency Declarations, NCSBN, 

https://www.ncsbn.org/14582.htm (last visited Oct. 11, 2020). 
6  2020 COVID-19 State Restrictions, Re-openings, and Mask Requirements, NAT’L 

ACAD. FOR STATE HEALTH POL’Y (Oct. 2, 2020), https://www.nashp.org/2020-state-

reopening-chart/. 
7  Id. 
8  Id. 
9  Id. 
10  See generally id. (stating Michigan remains locked down with continued mask 

requirements, while Florida is fully reopened and lacks a mask mandate). 
11  Mich. Exec. Order No. 2020-4 (Mar. 10, 2020). 
12  See generally Midwest Inst. of Health, PLLC v. Governor of Mich. (In re 

Certified Questions from the U.S. Dist. Ct.), 958 N.W.2d 1, 24 (Mich. 2020). 
13  Mich. Exec. Order No. 2020-9 (Mar. 16, 2020).  
14  Mich. Exec. Order No. 2020-21 (Mar. 23, 2020). 
15  Gov. Whitmer Lifts Stay-At-Home Order Across Michigan, CBS NEWS (June 1, 

2020), https://detroit.cbslocal.com/2020/06/01/gov-whitmer-lifts-stay-at-home-order-

across-michigan/. 
16  Emily Lawler, Whitmer on CNN: Michigan Could Shed COVID-19 Restrictions, 

Fully Reopen this Summer, MLIVE (Apr. 7, 2021), 

https://www.mlive.com/coronavirus/2021/04/whitmer-on-cnn-michigan-could-shed-covid-

19-restrictions-fully-reopen-this-summer.html. 
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country for active cases.17  As of Spring 2021, over 786,000 Michigan residents 

had contracted COVID-19,18 making up about 7.8% of the total population of 

Michigan.19 

Governor DeSantis of Florida has taken a much different approach to 

manage the COVID-19 pandemic.20  Governor DeSantis has similarly imposed a 

state of emergency in Florida on March 9, 2020.21  Governor DeSantis also 

imposed a stay-at-home order in Executive Order 20-91 on April 3, 2020, which 

required Floridians to close any businesses that were deemed “non-essential.”22  

This order was lifted on April 30, 2020, and Florida moved into “phase one” on 

May 4, 2020, allowing businesses to reopen with 25% capacity with appropriate 

social distancing measures.23  The state continued to gradually open in phases 

until September 25, 2020, when Governor DeSantis lifted all restrictions and fully 

opened restaurants and bars.24  He additionally prohibited any local lawmakers 

from imposing a fine or punishment on those who refuse to wear a mask in public 

spaces.25  At the time DeSantis fully opened the state back up, there were over 

400,000 active cases of COVID-19 in Florida.26  As of April 2021, Florida had 

about 463,000 active cases, which was the fourth-highest number in the country.27  

By that time, Florida had seen about 2.1 million cases of COVID-19, which makes 

up nearly 9.8% of the population.28 

The contrast in governmental decision making regarding the COVID-19 

pandemic has likely contributed to residents of some states suffering at a higher 

frequency than those of others; this is demonstrated by the fact that the share of 

Florida residents contacting the disease, fixed for population difference, has 

consistently been higher throughout the pandemic than those in Michigan.29  

Although some states have mandated a two-week quarantine for those traveling 

 
17  WORLDOMETER, supra note 3. 
18  Id. 
19  Michigan Population 2020, WORLD POPULATION REVIEW, 

https://worldpopulationreview.com/states/michigan-population (last visited Feb. 1, 2021). 
20  See generally COVID-19 Executive Orders, FLGOV.COM, 

https://www.flgov.com/covid-19-executive-orders/. 
21  Fla. Exec. Order No. 20-52 (Mar. 9, 2020). 
22  Fla. Exec. Order No. 20-91 (Apr. 1, 2020). 
23  See Lawrence Mower & Mary Ellen Klas, Florida Will Start Lifting Stay-at-home 

Orders on Monday, Gov. Ron DeSantis says, TAMPA BAY TIMES (Apr. 30, 2020), 

https://www.tampabay.com/news/health/2020/04/29/florida-will-start-lifting-stay-at-home-

orders-on-monday-gov-ron-desantis-says/. 
24  Bobby Caina Calvan, Florida Reopens State’s Economy Despite Ongoing 

Pandemic, ABC NEWS (Sept. 25, 2020), https://abcnews.go.com/Health/wireStory/florida-

governor-reopening-states-economy-spread-73244205.  
25  Id.   
26  WORLDOMETER, supra note 3. 
27  Id. 
28  Florida Population 2020, WORLD POPULATION REVIEW, 

https://worldpopulationreview.com/states/florida -population (last visited Feb. 21, 2021). 
29  WORLDOMETER,supra note 3.  
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between states, interstate travel was never prohibited despite the inconsistency in 

policy measures across states to combat the virus.30  During the Trump 

administration, the federal government of the United States generally avoided 

stepping in to enact any restrictions or federal mandates after the initial state of 

emergency was declared, except the ban of non-essential international travel.31  

However, President Biden has used his emergency powers to enact several 

executive orders to combat the spread of the virus since he took office.32  

Although Congress has passed bills offering relief to state and local governments 

for public health resources needed during the pandemic, Congress has continued 

to avoid putting any laws in place that could substantially prevent or slow the 

spread of COVID-19.33  

Contrary to the state-by-state approach to managing the virus in the U.S., 

South Korea has united its nine provinces to create a uniform approach to the 

virus across the Republic.34  When the pandemic first presented a problem for 

South Korea in late February 2020, the government immediately assembled a 

Central Disaster and Safety Countermeasure Headquarters, led by the Prime 

Minister of South Korea.35  There are two branches of the Central Disaster and 

Safety Headquarters: the Central Disaster Management Headquarters, headed by 

the Minister of Health and Welfare, and the Central Disease Control 

Headquarters, headed by the director of the Korea Center for Disease Control & 

Prevention.36  South Korea enacted various laws to combat the spread of COVID-

19 and imposed strict punishments on those who violated the laws.37  These laws 

include fines for suspected patients who refuse to take a COVID-19 test ordered 

by health authorities and imprisonment for those who violate a quarantine order or 

 
30  2020 COVID-19 State Restrictions, Re-openings, and Mask Requirements, supra  

note 6.  
31  Katherine LaGrave & Laura Dannen Redman, When Will We Travel Abroad 

Again?, AFAR MAGAZINE (Aug. 6, 2020), https://www.afar.com/magazine/is-

international-travel-still-banned-and-when-will-it-resume;  Id. 
32  Paul LeBlanc, Biden Has Signed 42 Executive Actions Since Taking Office. 

Here’s What Each Does, CNN (Jan. 29, 2021), 

https://www.cnn.com/2021/01/29/politics/biden-executive-orders-climate-health-care-

coronavirus-immigration/index.html. 
33  See LAW LIBRARY OF CONGRESS, United States: Federal, State, and Local 

Government Responses to COVID-19, 2-5 (Nov. 2020), https://tile.loc.gov/storage-

services/service/ll/llglrd/2020725113/2020725113.pdf. 
34  DEVELOPMENT FINANCE BUREAU, Tackling COVID-19: Health, Quarantine and 

Economic Measures: Korean Experience, 8 (Mar. 31, 2020), https://ecck.or.kr/wp-

content/uploads/2020/03/Tackling-COVID-19-Health-Quarantine-and-Economic-

Measures-of-South-Korea.pdf.  
35  Id. at 7. 
36  Korean Government’s Response System, CORONAVIRUS DISEASE-19, REPUBLIC OF 

KOREA (Feb. 25, 2020), 

http://ncov.mohw.go.kr/en/baroView.do?brdId=11&brdGubun=111&dataGubun=&ncvCon

tSeq=&contSeq=&board_id. 
37  See Id. 
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containment measure.38  The government also rapidly set up over 600 COVID-19 

testing facilities around the country and enforced contact tracing for anyone who 

may have encountered an infected individual.39  Because of these strict contact 

tracing, testing, and quarantining measures, South Korea only briefly had to order 

the closure of businesses and other public spaces.40  These measures resulted in 

South Korea going from the country with the second-highest number of cases at 

the start of the pandemic, to coming in at number 85 in total cases one year into 

the pandemic.41  As of April 2021, South Korea had only around 7,214 active 

cases,42 which is 0.014% of the population.43 

Another key difference between the responses of America and South 

Korea to the COVID-19 pandemic lies not with the governments of the country, 

but with the citizens of the country.  Although South Korea has enacted much 

more invasive laws to combat the spread of COVID-19, only 6% of South 

Koreans claimed to want less information shared regarding contact tracing, while 

over 50% wanted more disclosure of information.44  On the contrary, in the United 

States, many constitutional challenges to COVID-19 restrictions have been 

brought to courts across the country as many Americans believe their civil 

liberties are infringed by the restrictions.45  Further, America has seen protests 

 
38  Id. 
39  Seung-Youn Oh, South Korea’s Success Against COVID-19, THE REGULATORY 

REVIEW (May 14, 2020), https://www.theregreview.org/2020/05/14/oh-south-korea-

success-against-covid-19/. 
40  See Jason Beaubien, How South Korea Reined in The Outbreak Without Shutting 

Everything Down, NPR (Mar. 26, 2020), 

https://www.npr.org/sections/goatsandsoda/2020/03/26/821688981/how-south-korea-

reigned-in-the-outbreak-without-shutting-everything-down. But see South Korea Tightens 

Covid-19 Curbs Amid Warning of New ‘Crisis’, BBC NEWS (Aug. 19, 2020), 

https://www.bbc.com/news/world-asia-53830982. 
41  See Timothy Huzar, COVID-19: What Can We Learn from South Korea’s 

Response?, MEDICAL NEWS TODAY (Aug. 18. 2020), 
https://www.medicalnewstoday.com/articles/covid-19-what-can-we-learn-from-south-

koreas-response. See also WORLDOMETER, 

https://www.worldometers.info/coronavirus/#countries (last visited Feb. 21, 2021). 
42  WORLDOMETER, https://www.worldometers.info/coronavirus/country/south-

korea/ (last visited Apr. 11, 2021). 
43  WORLDOMETER, https://www.worldometers.info/world-population/south-korea-

population/ (last visited Apr. 11, 2021). 
44  Oh, supra note 39. 
45  See, e.g., League of Indep. Fitness Facilities & Trainers, Inc. v. Whitmer, 814 F. 

App’x 125, 127 (6th Cir. 2020). See also Libertas Classical Ass’n v. Whitmer, 498 F. Supp. 

3d 961, 964 (W.D. Mich. 2020); Henry v. DeSantis, 461 F. Supp. 3d 1244, 1247–48 (S.D. 

Fla. 2020); Alsop v. DeSantis, No. 20-cv-1052-T-23SPF at 1, 2020 U.S. Dist. LEXIS 

152083 (M.D. Fla. Aug. 21, 2020). See, e.g., Caitlin Oprysko, Democratic Governors Hit 

With Flurry of Legal Challenges to Coronavirus Lockdowns, POLITICO (May 17, 2020), 

https://www.politico.com/news/2020/05/17/democratic-governors-coronavirus-lockdown-

legal-challenges-261428. 
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around the country of individuals taking to the streets to voice their anger over 

their governments enacting strict laws in response to COVID-19.46 

This Note will further discuss the varying responses to the COVID-19 

pandemic between the United States and South Korea and explore why South 

Korea was better able to contain the spread of the virus. This Note will be written 

mostly about the pandemic era prior to President Biden taking office.  This Note 

will examine how the stark differences between two states – Michigan and Florida 

– may have contributed to the intense COVID-19 outbreak in the United States. 

Additionally, this Note will investigate whether the United States Federal 

Government has the authority to federally impose the same strategies that were 

imposed on a state-by-state basis, such as mandating masks in public spaces, 

ordering businesses to close, and prohibiting gatherings over a certain size.  

Finally, this Note will provide suggestions for how a similar pandemic could be 

better handled by the United States in the future to slow the spread of infectious 

diseases.  

 

 

II. LEGAL BACKGROUND 

 

  On January 31, 2020, before COVID-19 was declared a pandemic, and 

only eleven days after the first reported COVID-19 infection in the U.S., the 

Secretary of Health and Human Services declared a public health emergency, 

utilizing power under § 319 of the Public Health Service Act.47  Nearly two 

months later, and shortly after COVID-19 was officially declared as a global 

pandemic, President Trump enacted a national state of emergency in the United 

States.48  The issuance of a state of emergency is a constitutional power given to 

the president under the National Emergencies Act.49 While a state of emergency 

allows the federal government to utilize dormant constitutional powers, the 

Supreme Court ruled that “an emergency may not call into life a power which has 

never lived.”50  Any power that would otherwise be unconstitutional is not 

permitted simply because of an emergency.51  However, the president may issue 

executive orders in response to the emergency as long as they are aligned with 

congressional will.52  

The federal government under former President Trump utilized the 

emergency executive powers to ban international travel, access emergency funds, 

 
46  Daikin Andone, Protests are Popping up Across the US over Stay-At-Home 

Restrictions, CNN (Apr.l 17, 2020), https://www.cnn.com/2020/04/16/us/protests-

coronavirus-stay-home-orders/index.html. 
47  Proc. No. 9994 (2020). 
48  Id. 
49  50 U.S.C. 34 §§ 1601–1621. 
50  COVID-19: Emergency Powers & Constitutional Limits, AKIN GUMP (Mar. 23, 

2020) https://www.akingump.com/en/news-insights/covid-19-emergency-powers-and-

constitutional-limits.html. 
51  Id. 
52  Id. 
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and invoke the Defense Production Act to direct General Motors to produce 

ventilators needed to treat COVID-19 patients.53  However, President Biden has 

utilized his emergency powers to fully use the Defense Production Act (DPA). 

The use of the DPA will “compel production of medical and protective 

equipment, and ensure adequate supplies and distribution of vaccines.”54  

Otherwise, the federal government — during the Trump administration — largely 

deferred to the state and local governments to enact laws to combat the spread of 

COVID-19.55  Many governors across the country similarly utilized the 

emergency powers afforded to them by their individual state constitution.56  Many 

states used these emergency powers to enact laws that would likely violate 

constitutional rights in less dire circumstances, such as ordering individuals to stay 

home from school and work, close their businesses, and avoid public gatherings 

with more than a certain number of people in attendance.57  Despite the 

emergency circumstance, these laws have been widely challenged in court by 

residents who feel that their rights have been infringed on.58  Particularly, 

challengers of the COVID-19 orders have claimed that the measures violate their 

First and Fourteenth Amendment rights.59  While states across the nation have 

seen these types of lawsuits, this Note will focus on the legal issues faced by the 

state governments of Michigan and Florida. 

 

 

 

 

 

 

 
53  Philip A. Wallach & Justus Myers, The Federal Government’s Coronavirus 

Response – Public Health Timeline, BROOKINGS (Mar. 31, 2020) 

https://www.brookings.edu/research/the-federal-governments-coronavirus-actions-and-

failures-timeline-and-themes/. 
54  Christopher E. Ondeck et al., DPA Update: Biden Administration Brings 

Renewed Focus to Defense Production Act, THE  NLT’L L. REV., (Feb. 10, 2021) 
https://www.natlawreview.com/article/dpa-update-biden-administration-brings-renewed-

focus-to-defense-production-act . 
55  See Wallach & Myers, supra note 53. 
56  See COVID-19 Information, Emergency Declarations, NCSBN, 

https://www.ncsbn.org/14582.htm (last visited Oct. 11, 2020). 
57  2020 COVID-19 State Restrictions, Re-openings Plans and Mask Requirements, 

supra  note 6. 
58  See, e.g., League of Indep. Fitness Facilities & Trainers, Inc. v. Whitmer, 814 

Fed. Appx. 125, 127 (6th Cir. 2020). See also Libertas Classical Ass’n v. Whitmer, 2020 

U.S. Dist. 498 F. Supp. 3d 961, 964 (W.D. Mich. 2020). See also Henry v. DeSantis, 461 F. 

Supp. 3d 1244, 1247 –48 (S.D. Fla.. 2020). See also Alsop v. DeSantis, 2020 U.S. Dist. 

No. 20-cv-1052-T-23SPF at 1, LEXIS 152083 (M.D. Fla. Aug. 21, 2020). See e.g., 

Oprysko, supra note 45. 
59  See, e.g., CH Royal Oak, LLC v. Whitmer, 472 F. Supp. 3d 410 (W.D. Mich. 

2020). See also Henry v. DeSantis, 461 F. Supp. 3d 1244 (S.D. Fla. 2020). 
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A. Michigan COVID-19 Approach 

 

 Michigan became one of the first states to declare a state of emergency 

on March 10, 2020, through Executive Order 2020-4.60  Governor Whitmer issued 

this order using her power provided by the Emergency Management Act (EMA), 

codified in the Michigan Compiled Laws § 30.403, which provides that the 

governor may declare a state of emergency and it may continue “until the 

governor finds that the threat or danger has passed, the emergency has been dealt 

with to the extent that emergency conditions no longer exist, or until the declared 

state of emergency has been in effect for twenty-eight days.”61  After the twenty-

eight days are over, the emergency order terminates unless the governor has 

approval from the state legislature to extend the order.62  

Governor Whitmer also enforced a number of regulations to combat 

COVID-19 spread, including her “stay-at-home” order, which caused a wide 

range of businesses, schools, and other public places to shut their doors to 

patrons.63  She enforced these regulations based on her purported power to declare 

a state of emergency provided by the Emergency Powers of the Governor Act 

(EPGA), codified in MCL § 10.31.64  However, the EPGA gives the governor 

broad power to “promulgate reasonable orders, rules, and regulations as he or she 

considers necessary to protect life and property or to bring the emergency 

situation under control” and “exercise the police power of the state to provide 

adequate control over persons and conditions during such periods of impending or 

actual public crisis or disaster.”65  Unlike the EMA,66 the EPGA provides no limit 

on the duration the governor can exercise this vast power.67 

Following the twenty-eight days of the initial order under the EMA, 

Governor Whitmer extended the order with the approval of the legislature until 

April 30, 2020.68  The extension to April 30 was approved by the Senate and 

terminated on that date.69  However, Governor Whitmer immediately enacted a 

new Executive Order that declared the continuation of the state of emergency.70  

The state of emergency then continued until it was deemed illegal by the 

Michigan Supreme Court on October 2, 2020, and the Court ordered it to be 

rescinded.71  The Court made this ruling based on the fact that the Governor 

 
60  Mich. Exec. Order No. 2020-4 (Mar. 10, 2020). 
61  Mich. Comp. Laws § 30.403 (2021).  
62  Id. 
63  See Mich. Exec. Order No. 2020-21 (Mar. 23, 2020). 
64  Mich. Comp. Laws § 10.31 (repealed 2021).  
65  Mich. Comp. Laws § 10.32 (repealed 2021). 
66  Mich. Comp. Laws § 30.403 (2021).  
67  Mich. Comp. Laws § 10.31 (repealed 2021).   
68   See Midwest Inst. of Health, PLLC, 958 N.W.2d 1, 7 (Mich. 2020).  
69  Id.  
70  See Id. 
71  See Id. 
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immediately re-declared the state of emergency without legislature approval, 

effectively nullifying the twenty-eight-day limit on emergency orders.72  

Further, the Michigan Supreme Court ruled that Governor Whitmer’s 

extended use of police power to enforce her COVID-19 restrictions was illegal 

because the EPGA is unconstitutional based on the Nondelegation Doctrine of the 

Michigan Constitution.73  The Nondelegation Doctrine is a part of the Michigan 

Constitution that divides the government into the three branches and prohibits any 

branch from delegating their powers to another branch.74  Here, the Court deemed 

that police power is inherently legislative and therefore cannot be delegated to the 

executive branch in such a broad capacity for an unknown duration of time.75  The 

court further explained that the “reasonable” and “necessary” standards provided 

by the text of the EPGA were not sufficiently specific to set a constitutional 

standard.76  

While the Governor’s actions here were deemed illegal, the courts have 

mostly ruled favorably towards actions taken by the Governor in response to 

COVID-19 prior to the ruling in Midwest Institute Of Health.77  While the courts 

have recognized that the restrictions put in place to combat the spread of COVID-

19 have substantially infringed on citizen’s liberties, the courts have justified these 

infringements based on the compelling state interest of keeping Michigan citizens 

from contracting the virus and in preserving necessary hospital resources to treat 

those that do contract the virus.78  However, although Michigan has ruled 

favorably regarding COVID-19 restrictions, a similarly restrictive order in New 

York regarding places of worship being closed was challenged in the United 

States Supreme Court and deemed unconstitutional on First Amendment 

grounds.79 

In addition to the legal challenges that Governor Whitmer has faced, she 

has additionally received backlash from the public in other ways. Citizens of the 

state of Michigan have stormed the capital building and the streets of Lansing to 

express their displeasure regarding Whitmer’s enacted COVID-19 restrictions.80  

Militia groups have formed in response to Whitmer’s orders, with one group 

going as far as plotting a scheme to kidnap the Governor.81  The men charged with 

 
72  See Id. 
73   See Midwest Inst. of Health, PLLC, 958 N.W.2d 1, 7 (Mich. 2020).  
74   MICH. CONST. 1963, art. III, § 2. 
75  See Midwest Inst. of Health, PLLC, 958 N.W.2d 1, 31 (Mich. 2020). 
76  See Id.  
77  See, CH Royal Oak, LLC, 472 F. Supp. 3d 410, 420 (W.D. Mich. 2020).  
78  See Id. 
79  See Roman Catholic Diocese v. Cuomo, 141 S. Ct. 63, 69 (2020) (holding that a 

New York executive order limiting occupancy at religious services was unconstitutional 

under the First Amendment).  
80  See Coronavirus: Armed Protesters Enter Michigan Statehouse, BBC NEWS 

(May 1, 2020), https://www.bbc.com/news/world-us-canada-52496514.  
81  Abigail Censky, The Boiling Resentment Behind the Foiled Plan To Kidnap Gov. 

Whitmer, NAT’L PUB. RADIO (Oct. 10, 2020), 
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the kidnapping plot elaborated on their plan, saying that they intended to put the 

Governor “on trial” for the restrictions she imposed, which they claimed violated 

their constitutional liberties and constituted treason.82  Further, at least six 

Republican legislators of Michigan have called for Whitmer’s impeachment.83  

The list of claimed “impeachable offenses” offered by the legislators includes 

“ignoring court orders, weaponizing contact tracing databases to air democratic 

campaigns, using kids as political pawns and denying special needs students in-

person learning, and violating the constitutional rights of Michiganders.”84  These 

impeachment calls came in early 2021 as Governor Whitmer reverted to many of 

her previous strict COVID-19 restrictions, including the closing of all non-

essential businesses and prohibiting in-person learning and non-professional 

athletics, due to a record-breaking surge in COVID-19 cases in the state.85  

On June 22, 2021, Governor Whitmer signed an executive order to 

remove all previous COVID-19 restrictions.86  This order came only after vaccines 

against the virus became widely available to all Michigan residents.87  Michigan 

was one of the last states to lift all mandates and other COVID-19 related 

restrictions.88 

 

 

B. Florida COVID-19 Approach  

 

Governor Ron DeSantis declared a state of emergency in Florida on 

March 9, 2020, days before it was announced as a global pandemic.89  Governor 

DeSantis declared this order based on the power afforded to him by the 

Emergency Management Powers of the Government Statute.90  This statute gives 

the governor the power to issue executive orders, proclamations, and rules to meet 

 
https://www.npr.org/2020/10/10/922610152/the-boiling-resentment-behind-the-foiled-plan-

to-kidnap-gov-whitmer.  
82  Id. 
83  Krystale Holleman, Group of GOP Legislators Call for Impeachment Hearings 

on Gov. Whitmer, WILX: LANSING, MICHIGAN (Nov. 16, 2020), 

https://www.wilx.com/2020/11/16/group-of-gop-legislators-call-for-impeachment-

hearings-on-gov-whitmer/.  
84  Id. 
85  Nick Siano, Replay: Gov. Whitmer Announces New Michigan COVID 

Restrictions to Stem COVID-19, LANSING STATE J. (Nov. 15, 2020), 

https://www.lansingstatejournal.com/story/news/2020/11/15/michigan-shutdown-whitmer-

press-conference-watch-live-covid-lockdown-restri/6305222002/.  
86  Gov. Whitmer Announces State Will Open to Full Capacity on June 22, 

MICHIGAN.GOV (June 17, 2021), https://www.michigan.gov/whitmer/0,9309,7-387-

90499_90640-562084--,00.html. 
87  Id.  
88  See Reopening Plans and Mask Mandates for All 50 States, THE NEW YORK 

TIMES (last updated July 1, 2021), https://www.nytimes.com/interactive/2020/us/states-

reopen-map-coronavirus.html.  
89  Fla. Exec. Order No. 20-52 (Mar. 9, 2020). 
90  Fla. Stat. § 252.36 (2021). 
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the dangers presented to the state by emergency situations.91  This statute does not 

include language limiting the emergency orders to a specific duration of time.92  

On March 24, 2020, through a series of executive orders, Governor 

DeSantis ordered the closure of all restaurants for in-person dining, bars, and 

fitness centers,93 as well as prohibited all non-urgent medical procedures,94 and 

directed the State Surgeon General to issue a public health advisory against non-

essential in-person workplaces, and social or recreational gatherings of ten or 

more people.95  Further, on April 1, 2020, DeSantis enacted a “safer-at-home” 

order that required Florida residents to “limit their movements to only those 

necessary to obtain or provide essential services or conduct essential activities.”96  

Essential services or activities under this order included grocery stores and other 

businesses providing necessities of life, places of worship, taking care of loved 

ones, recreational activities, and many more.97 

In response to Governor DeSantis’ COVID-19 restrictions, various 

Floridians filed law suits claiming violations of various constitutional rights, most 

commonly First and Fourteenth Amendment rights; however, courts tended to rule 

in favor of DeSantis’ restrictions due to the compelling state interest of public 

health.98  Further, because Governor DeSantis quickly lifted the state’s stay-at-

home orders, signing an executive order on April 29, 2020 to enter “Phase 1” of 

his reopening plan on May 18, 2020,99 many of the arguments set forth by 

petitioners in the suits became moot by the time litigation occurred.100  

On June 5, 2020 DeSantis moved the state into “Phase 2,” allowing bars, 

entertainment businesses, and personal services to open at 50% capacity, despite a 

 
91  Id. 
92  Fla. Stat. § 252.31-252.63. 
93  Fla. Exec. Order No. 20-71 (Mar. 20, 2020). 
94  Fla. Exec. Order No. 20-72 (Mar. 20, 2020). 
95  Fla. Exec. Order No. 20-83 (Mar. 24, 2020). 
96  Fla. Exec. Order No. 20-91 (Apr. 1, 2020). 
97  See Miami Herald, Here’s a List of ‘Essential Services’ Under Florida’s 

Shutdown, TAMPA BAY TIMES (Apr. 3, 2020) (providing a full list of Florida activities and 

services deemed essential under the “safer at home” order), 

https://www.tampabay.com/news/health/2020/04/03/heres-a-list-of-essential-services-

under-floridas-shutdown/. 
98  See generally Henry v. DeSantis, 461 F. Supp. 3d 1244, 1252–53 (11th Cir. 

2020) (holding that a restaurant worker did not have standing to sue Governor DeSantis for 

the closure of restaurants and that the case would nonetheless be dismissed on the merits 

because there is a compelling state interest in closing restaurants in response to COVID-

19). See also Alsop v. DeSantis, No. 8:20-cv-1052-T-23SPF at 2–4, 2020 U.S. Dist. LEXIS 

152083 (M.D. Fla. Aug. 21, 2020). 
99  See Fla. Exec. Order No. 20-112 (Apr. 29, 2020) (allowing restaurants, retail 

stores, museums, and fitness centers to open and operate with 50% capacity). 
100  See Cummings v. Desantis, No. 2:20-cv-351-FtM-38NPM at 1–3, 2020 U.S. 

Dist. LEXIS 150120 (M.D. Fla. Aug. 19, 2020) (holding that the petitioner’s request for 

damages for their gym closing was moot due to gyms reopening). 
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rising number of cases in the state.101  Following Phase 2 openings, the state saw 

an increase of 636,857 COVID-19 cases and new 11,255 COVID-19 related 

deaths.102  Despite the exponential increase in cases, Governor DeSantis 

proceeded with reopening the state, moving to “Phase 3” on September 25, 2020, 

which eliminated all previous COVID-19 restrictions and allowed for all 

businesses to reopen at full capacity.103  The order not only allows for businesses 

to open without restrictions, but it also outright prohibits any local government 

from enacting any law that closes dining rooms or implementing any measure that 

“may prevent an individual from working or operating a business.”104  The order 

further prohibits municipalities from enforcing any fines or penalties related to 

COVID-19, including fines for individuals who refuse to wear masks in public 

spaces.105  However, Miami-Dade County was able to successfully implement a 

midnight curfew in the county to slow the spread of the virus after winning at the 

appellate court level against a strip club wishing to strike down the curfew as 

preempted by E.O. No. 20-244.106 

Florida has consistently been one of the top states in the nation for the 

highest total number of COVID-19 cases.  In spring 2021, Florida had over 

459,000 active cases, with over 2.1 million total cases and over 33,000 deaths.107  

These cases largely occurred in highly infectious waves throughout the first year 

of the pandemic, up until vaccinations against the disease became available.  For 

example, states around the country began seeing record-breaking COVID-19 daily 

reported cases and an increase in hospitalizations in early November 2020, with 

this third wave of infections being even more dangerous to public health than the 

previous waves.108  This surge led to a second wave of restrictions for residents of 

 
101  Fla. Exec. Order No. 20-139 (June 3, 2020). 
102  WORLDOMETER, https://www.worldometers.info/coronavirus/country/us/ (last 

visited Nov. 16, 2020).  
103  Fla. Exec. Order No. 20-244 (Sept. 25, 2020). 
104  Id.  
105  Id.  
106  See Miami-Dade Cty. V. Miami Gardens Square One, Inc., 314 So. 3d 389, 397 

(Cir. Ct. App. Fla. 2020) (holding that nothing in the Governor’s executive order explicitly 

preempted the county from implementing a curfew to slow the spread of the virus). 
107  WORLDOMETER, supra note 102. 
108  See generally Mike Hills, Covid-19 in the US: Bleak Winter Ahead as Deaths 

Surge, BBC NEWS (Dec. 12, 2020), https://www.bbc.com/news/world-us-canada-54966531 

(explaining that the third wave of COVID-19 in the U.S. brought record-breaking case 

numbers and hospitalizations).  
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many states;109 however, Governor DeSantis did not follow suit,110 keeping his 

August 2020 promise to “never do any of these lockdowns again.”111  

The Governor’s lack of action to prevent a second surge in COVID-19 

infections has left many local leaders feeling angry and helpless due to their 

inability to implement policies to control the virus.112  During a winter of record-

breaking daily COVID-19 cases in Florida, a few larger Florida cities have made 

the decision to disregard the Governor’s prohibition on fines for failure to follow 

mask mandates.113  Mayors of Hillsborough, Pinellas, and Orange County have all 

issued fines for businesses and citizens who fail to enforce mask-wearing; 

however, there have not yet been any consequences from the Governor for their 

legal defiance.114  Additionally, in an October 2020 poll, less than half of 

Floridians reported that they approve of Governor DeSantis’ handling of the 

pandemic.115  One Florida attorney even went as far as to file a lawsuit against 

Governor DeSantis, urging him to close beaches to stop the spread of the virus; 

however, an appellate court dismissed this claim and threatened Rule 11 sanctions 

against the attorney for filing a frivolous lawsuit.116  The Court elaborated that the 

separation of powers does not allow the judiciary to enact public policy change, 

explaining that law-making power is left to the executive and legislative 

branches.117  

Although vaccines are now readily available to inoculate against 

COVID-19, in the summer of 2021, Florida again has around 17.5 thousand new 

 
109  See Covid: States Clamp Down as US Cases Pass 11 Million Mark, BBC NEWS 

(Nov. 16, 2020), https://www.bbc.com/news/world-us-canada-54955093.  
110  See Danielle Waugh, Gov. Desantis’ Office Pledges No Lockdown in Florida as 

COVID Cases Spike, ABC 3 WEAR TV (Nov. 16, 2020), 

https://weartv.com/news/local/gov-desantis-office-pledges-no-lockdown-in-florida-as-

covid-cases-spike. 
111  Skyler Swisher & Mario Ariza, As COVID-19 Starts to Spike, Desantis’ Orders 

Limit South Florida Leaders from Taking Action to Curb Virus, SUN SENTINEL (Nov. 9, 

2020), https://www.sun-sentinel.com/news/politics/fl-ne-south-florida-lockdown-rules-

20201109-iujji2wbdzbwxf4waotjobrthm-story.html.  
112  Id. 
113  John Kennedy, Amid Rising COVID-19 Counts, Florida Cities Find Ways to 

Sidestep Gov. Desantis’ Policies, HERALD-TRIBUNE (Dec. 18, 2020), 

https://www.heraldtribune.com/story/news/politics/state/2020/12/18/covid-19-florida-

cities-find-ways-sidestep-desantis-covid-19-policies/3922414001/.   
114  Id. 
115  Mallory Newall & Sara Machi, Most Floridians Critical of Governor Desantis’ 

Handling of COVID-19, IPSOS (Oct. 21, 2020), https://www.ipsos.com/en-us/news-

polls/spectrumnetworks-statepolling-FL.  
116  See Jim Saunders & Dara Kam, Lawsuit Urging Desantis to Close Florida 

Beaches Rejected as Perhaps ‘Frivolous’, TAMPA BAY TIMES (Nov. 14, 2020), 

https://www.tampabay.com/news/health/2020/11/14/lawsuit-urging-desantis-to-close-

florida-beaches-rejected-as-perhaps-frivolous/.  
117  See id. 
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cases per day.118  However, despite the continued devastation of COVID-19 in 

Florida, Governor DeSantis has remained firm in his decision to prohibit fines 

associated with mask mandates119 and has similarly made clear that he would 

prohibit statewide vaccine mandates in Florida.120 

 

 

III. INTERNATIONAL COMPARISON 

 

 South Korea is governed by a constitution which was enacted in 1948 

and has been amended nine times, with its most recent version being completed in 

1987.121  The South Korean Constitution is comparable in many ways to the 

United States Constitution.  The South Korean Constitution includes articles that 

protect Korean citizens’ right to personal liberty;122 freedom to move at will;123 

privacy;124 freedom of speech, press, and assembly;125 and the right to property.126  

These rights mirror those rights that are afforded to American citizens through the 

First,127 Fifth,128 and Fourteenth Amendments.129  

 Additionally, like in the United States, South Korea allows for the 

government to sometimes act in conflict with these constitutionally protected 

rights in the case of emergency situations.130  Article 37 of the South Korea 

Constitution also specifies that “the freedom and rights of citizens may be 

restricted by Act only when necessary for national security, the maintenance of 

law and order or for public welfare” (emphasis added).131  When the government 

enacts laws that restrict a constitutional right of Koreans for the purpose of 

national security or public welfare, a balancing test is applied to the restriction.132  

The balancing test requires an analysis of the following factors: (1) the legitimacy 

 
118  Tracking Coronavirus in Florida: Latest Map and Case Count, THE NEW YORK 

TIMES, https://www.nytimes.com/interactive/2021/us/florida-covid-cases.html (last updated 

Aug. 5, 2021). 
119  See Terry Spencer et. al., Desantis Won’t Move on Masks as Florida COVID 

Wards Swell, ABC NEWS (Aug. 3, 2021), https://abcnews.go.com/Health/wireStory/florida-

board-reverses-mask-mandate-complies-desantis-79238307. 
120  Fla. Exec. Order No. 21-81 (Apr. 2, 2021). 
121  Constitutional History of Republic of Korea, CONSTITUTION NET, 

http://constitutionnet.org/country/republic-korea (last updated Apr. 2018).  
122  1987 DAEHANMINKUK HUNBEOB [HUNBEOB] [CONSTITUTION], art. 12 (S. Kor.).  
123  Id. at art. 14. 
124  Id. at art. 17. 
125  Id. at art. 21.  
126  Id. at art. 23. 
127  U.S. CONST. amend. I. 
128  U.S. CONST. amend. V. 
129   U.S. CONST. amend. XIV. 
130  1987 DAEHANMINKUK HUNBEOB [HUNBEOB] [CONSTITUTION], art. 37(2) (S. Kor.). 
131  Id. 
132  Gyooho Lee, Legitimacy and Constitutionality of Contact Tracing in Pandemic 

in the Republic of Korea, SSRN (May 7, 2020) (manuscript at 1), 

https://ssrn.com/abstract=3594974. 
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of the purpose, (2) the adequacy of the method for achieving the goal, (3) the 

minimum of damage, and (4) the balance of legal interests between the public 

interest to be protected by the legislation and the fundamental right to be 

infringed.133 

 Despite the similarities between the governing documents of America 

and South Korea, the policy responses to the COVID-19 pandemic have been 

vastly different.  These differences are reflected by substantial contrast between 

the percentage of the population affected by COVID-19 in each country.  Since 

the start of the pandemic, 0.2% of the South Korean population has been infected 

with COVID-19, whereas approximately 10% of the United States population has 

had COVID-19.134  This contrast raises the question about why South Korea, a 

similarly governed country, was so successful in managing the pandemic in 

comparison to the United States. 

With close proximity to China, where COVID-19 originated, South 

Korea became one of the first nations affected by the pandemic, with its first 

confirmed case on January 20, 2020.135  At the beginning of the pandemic, South 

Korea had the second highest number of cases in the world.136  However, South 

Korea was prepared to combat the virus due to its experience with the Middle East 

Respiratory Syndrome (MERS) outbreak in 2015, which prompted the 

government to take action to put infrastructure and laws in place to combat an 

inevitable future infectious disease outbreak.137  In response to the devastation of 

MERS, South Korean officials realized the lack of power allotted to central 

government by their current infectious disease laws and amended the laws to 

create a “centralized control tower to fight infectious diseases to come.”138  

Notably, the Infectious Disease Prevention and Control Act (IDPC) was 

amended to allow the Minister of Health and Welfare to “promptly disclose 

information with which citizens are required to be acquainted for preventing the 

infectious disease, such as the movement paths, transportation means, medical 

treatment institutions, and contacts of patients of the infectious disease.”139  The 

IDPC created the legal basis for the strict contact tracing that South Korea has 

implemented in response to COVID-19.140  Based on the disclosures allowed by 

the IDPC, the Korea Center for Disease Control (KCDC) is able to conduct daily 

briefings that include reports on the transportation used, locations visited, and 

people encountered by patients positive for COVID-19.141  The IDCP additionally 

allows for tracking infected individuals’ movements through credit card data, 

 
133  Id. 
134  WORLDOMETER, supra note 102.  
135  Oh, supra note 39. 
136  Timothy Huzar, supra note 41.  
137  See JaHyun Kang, et. al., South Korea’s responses to stop the COVID-19 

pandemic, 48 AM. J. OF INFECTION CONTROL 1080, 1081 (June 6, 2020).  
138  Lee supra note 132, at 2. 
139  Id. at 5. 
140  Id. at 8.  
141  Kang et al., supra note 137, at 1082.  
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cellphone GPS, and security cameras.142  Bars, clubs, and other entertainment 

businesses even have a Quick Response (QR)-code registration requirement for 

patrons in the event that one of those patrons tests positive for COVID-19.143  The 

contact tracing system also permits texts to be sent to individuals who have been 

identified as coming into contact with an infected person to alert them of their 

exposure.144 

South Korea similarly amended the 2009 Quarantine Act in 2017 as a 

response to the MERS outbreak, which also gave the Ordinance of the Ministry of 

Health and Welfare the authority to take quarantine measures against persons who 

meet the qualifications set forth in the Act.145  Under the Quarantine Act, the 

Ministry of Health and Welfare may enforce 14-day quarantines on anyone who 

travels into South Korea from another country, is infected with COVID-19, or 

someone who has had contact with a COVID-19 positive individual.146  Further, if 

someone within South Korea travels to a “contaminated area” designated by the 

Ministry of Health and Welfare or a location adjacent to a contaminated area, they 

will be subject to a health screening and potentially further measures.147  

Violations of the Quarantine Act are met with harsh punishments.148  These 

punishments include deportation for foreign visitors and fines or potentially jail 

time for South Korean citizens.149 

 In addition to contact tracing and mandatory quarantines, the government 

of South Korea has enacted other laws to combat the spread of COVID-19.  Face 

masks are mandatory in all public spaces, with a fine of 100 dollars for not only 

those who refuse to wear a face covering, but for anyone who fails to wear the 

face covering correctly over their nose and mouth.150  Additionally, individuals 

who are suspected of being infected with COVID-19 are required to get a test to 

determine their infection status.151  Those who refuse to get a test are subject to a 

fine of 10,000 dollars or one year in prison.152  

 The constitutionality of these harsh restrictions has been questioned by 

legal scholars due to the obvious infringement they impose on the constitutional 

rights afforded to South Korean citizens.153  Gyooho Lee, a professor of law in 

Seoul, South Korea, investigates the constitutionality of the IDPC by using the 

 
142  Id. at 1082–83.  
143  COVID-19 Information, U.S. EMBASSY & CONSULATE IN THE REPUBLIC OF 

KOREA, https://kr.usembassy.gov/022420-covid-19-

information/#:~:text=All%20visitors%20to%20Korea%20are,Mobile%20App%20for%201

4%20days (last updated 11/9/2020). 
144  Kang, supra note 137, at 1083.   
145  Quarantine Act, Act No. 8366, Apr. 11, 2007, amended by Act No. 17069, March 

19, 2020 (S. Kor.). 
146  Id. 
147  Id. 
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151  Id. 
152  Id. 
153  See generally Lee, supra note 132. 
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balancing test applied by the Korean courts when a constitutional right is in 

question.154  She concedes that the first two factors of the test are clearly met, 

contact tracing serves the justified purpose of promoting public health, and it is 

very effective in achieving that purpose.155  However, she explains that more 

investigation is needed to determine whether there is an alternative method of 

controlling the disease that is less intrusive on fundamental rights than contact 

tracing, and whether this method is justified when balancing the legal interests of 

implementing the law.156  

 Lee also explains the position historically taken by Korean courts when 

there are conflicting fundamental rights at issue.157  Lee writes that “when there is 

a conflict between the fundamental rights, an upper-level one will take precedence 

over a lower-level one.”158  This analysis is relevant for all the established 

COVID-19 restrictions in Korea; however, Lee just explains the clashing rights 

associated with the IDCP.159  

 While Lee challenges the COVID-19 restrictions in Korea, these 

restrictions have not been challenged in court like the restrictions in the United 

States.  This is likely due to the attitude of Korean citizens to the restrictions, with 

a broad majority of citizens claiming that they agree with the government’s 

handling of the virus and only about 16% of citizens disagreeing with the 

response.160  However, South Korea is not completely exempted from critics of 

the strict COVID-19 policies and contact-tracing strategies, with thousands of 

citizens gathering for an anti-government rally in August.161  This rally led to a 

surge in COVID-19 cases in South Korea, and prompted the government to 

impose strict punishments upon those in the future who rally in violation of the 

COVID-19 restrictions.162 

 Statistics show that South Korea has clearly been successful in its efforts 

to control the spread of COVID-19 and the explanation for its success seems 

equally as clear.  From the time COVID-19 was recognized as an international 

threat to public health, South Korea took swift and extensive measures to avoid 

 
154  Id. 
155  Id. at 23. 
156  Id. 
157  Id. at 17. 
158   Lee, supra note 132 at 17. 
159  See id. 
160  Timothy S. Rich, Madelynn Einhorn, Andi Dahmer & Isabel Eliassen, What Do 

South Koreans Think of Their Government’s COVID-19 Response?, THE DIPLOMAT (Oct. 7, 

2020)https://thediplomat.com/2020/10/what-do-south-koreans-think-of-their-governments-

covid-19-response/. 
161  Hyonhee Shin, South Korea Police Set up ‘Bus Walls’ to Prevent Protests Amid 

COVID-19 Concerns, REUTERS (Oct. 3, 2020, 2:37 AM), 
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widespread infection.163  On top of having infrastructure and legal measures in 

place to prepare the country for this type of emergency, South Korea also 

responded uniformly throughout the nine provinces, leaving the top public health 

officials largely in charge of all policies.164  While South Korea’s COVID-19 

success can be mostly attributed to policy and preparedness, the general 

willingness for Korean citizens to follow the strict KCDC guidelines and policies 

likely further accounts for the low COVID-19 incidences.165  

 

 

IV.  RECOMMENDATIONS FOR THE UNITED STATES 

 

For over one year the COVID-19 pandemic has been devastating to both 

public health and the economy in the United States.  It has now been over one 

year since the first case of COVID-19 was detected in the United States and over 

31.7 million U.S. citizens have been infected with the disease, producing a daily 

average of over 76,000 cases per day.166  Almost no other nation in the world saw 

such a drastic and uncontrollable spread of the virus as was seen in the United 

States.167  While there are many contributing factors for the exponential increase 

in COVID-19 cases in the U.S., the lack of immediate action by the federal 

government is likely one source of the problem.  Since President Biden took office 

nearly one year into the start of the pandemic, he has used his executive powers to 

begin to enact federal restrictions to combat the spread of the virus.168  However, 

at the time that President Biden took office, the virus had already spread to 

dangerous levels throughout the U.S., and despite his actions, it was clear that 

earlier intervention was necessary.169  While the new administration may seek to 

utilize federal powers to enact COVID-19 restriction, federal power requires 

different justifications than state and local power.170  The following section 

describes these constraints on federal power and whether there is a legal route for 

the federal government to utilize in response to the pandemic. 
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A. Commerce Clause Power 

 

The United States government is rooted in the concept of federalism—

that state and federal government should co-exist but that state governments 

should largely retain the power to make laws for the citizens within the state.171  

However, there are exceptions to this concept that give the federal government the 

power to create laws that preempt state law.172  One example of this law-making 

power for the federal government is the Commerce Clause, laid out in Article I, § 

8 of the Constitution.173  The Commerce Clause gives Congress the power to 

make laws to regulate commerce among the several states.174  Modern courts have 

adopted a liberal interpretation of the Commerce Clause, giving Congress more 

law-making power.175  For a law to be created under the Commerce Clause, there 

does not need to be a direct link to interstate commerce, rather Congress has the 

power over activity that merely has an aggregate effect on interstate markets.176  

However, even with a modern interpretation of the Clause, Congress does not 

have the power to regulate economic inactivity.177 

National restrictions in response to COVID-19 could have probably been 

enacted by Congress through its Commerce Clause power.  It is clear that the 

COVID-19 pandemic has been devastating to the United States economy, with 

unemployment at one point spiking to 14.7%, the highest it has been since before 

World War II.178  Further, retail sales declined 8.7% between February to March 

of 2020, lower than they have dropped since the Census Bureau began tracking 

that data.179  The national industrial production has similarly declined drastically 

and has only partially rebounded since.180      

While the economic damage from the pandemic is glaring, this 

devastation begs the question whether it sufficiently affects interstate commerce to 
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allow Congress to pass laws to combat the spread of COVID-19.  In a previous 

Commerce Clause case, the Supreme Court ruled that Congress had the power to 

regulate an individual farmer’s activity in growing wheat for his own consumption 

because if all farmers were to do the same, it could drastically affect the interstate 

wheat market.181  This case greatly expanded Congress’ powers to enact 

restrictions that may benefit interstate commerce.182  This situation can be 

compared to the situation at hand with COVID-19 restrictions, demonstrated in 

the below scenario.  

Consider a restaurant in State X that does not follow the Center for 

Disease Control’s (CDC) recommendations on how to operate during the times of 

COVID-19 to prevent the spread of the disease.183  A resident from State Y travels 

to State X and eats at the restaurant.  The resident from State Ycontracts COVID-

19 from the restaurant and returns to State Y.  The resident from State Y then tests 

positive for COVID-19 and quarantines for 14 days per the CDC guidelines.184  

During those 14 days, the State Y resident is not able to go out to restaurants or 

bars in State Y that may be following CDC recommendations for their operations.  

Further, the State Y resident is not shopping at local retail stores or going out to 

various forms of entertainment centers in State Y.  The quarantined individual 

also cannot go to their job and work in State Y or travel to any other state to spend 

money.  Therefore, the actions of the single restaurant in State X resulted in 

potential lost business in many other states.  If every restaurant across the country 

was to act in the way the State X restaurant acted, more individuals would get sick 

and have to quarantine, creating an aggregate of damage to state economies and 

affecting interstate travel. 

While some criticize the holding in Wickard, describing it as expanding 

Congress’ power too broadly to allow it to regulate individual activity that could 

have an aggregate effect on interstate commerce,185 the Wickard holding remains 

good law.186  Thus, it is likely that it would not be an unconstitutional overreach of 

Congress’ powers to enact a law that requires businesses to follow CDC 
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guidelines for operations during COVID-19.  Potentially, this law could be written 

more broadly to require this behavior in any situation where an airborne virus 

poses a substantial threat to public health.  However, this law would need to be 

written narrowly to avoid an issue where a business may have to limit its 

operations because of general influenza season or an uptick in cases of the 

common cold. 

Further support for the argument that Congress has the power to enact 

laws to combat COVID-19 and potential future pandemics comes from the 

holding in the 1964 case of Heart of Atlanta Motel v. United States.187  In Heart of 

Atlanta Motel, the Court ruled that Congress could pass a law that forbid a motel 

to discriminate against black residents seeking lodging.188  The motel asserted the 

argument that the Fifth Amendment gave it the freedom to operate its business 

however it chose and thus did not have to let black individuals use its services.189  

The Court held that it was not unconstitutional in this case to regulate the motel’s 

operations because even if the actions of the motel were purely local in character, 

“if it is interstate commerce that feels the pinch, it does not matter how local the 

operation which applies the squeeze.”190  Further, the Court goes on to state: 

 

The power of Congress over interstate commerce is not confined 

to the regulation of commerce among the states. It extends to 

those activities intrastate which so affect interstate commerce or 

the exercise of the power of Congress over it as to make 

regulation of them appropriate means to the attainment of a 

legislative end, the exercise of the granted power of Congress to 

regulate interstate commerce.191 

 

The idea argued in Heart of Atlanta Motel that businesses should have the 

freedom to operate in the way that it chooses based on its Fifth Amendment rights 

resonates with the current COVID-19 situation.  Based on the current state-level 

lawsuits that have been brought arguing that the state COVID-19 restrictions 

violate business owners Fifth Amendment rights,192 this would almost certainly be 

an argument made should the federal government enact laws regulating business 

operations during the pandemic.  However, as was decided in Heart of Atlanta 

Motel, Congress likely would prevail over business owners in these lawsuits.  

Although it may seem that the individual business’ actions only affect the local 

community, as explained in the above scenario regarding the resident from State 

Y and the business from State X, the intrastate actions of local businesses have the 
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power to drastically affect commerce on an interstate level.  This is evidenced by 

the large decline in interstate travel that has been recorded during the pandemic.193 

 An issue that could be raised with enacting COVID-19 restrictions under 

the Commerce Clause is that conservative courts, like the current Supreme Court, 

tend to rule in favor of a narrower interpretation of the Commerce Clause.194  

However, it is likely that the Court would rule in favor of policies intending to 

combat the spread of COVID-19, and likely future pandemics, because of the 

nature of the situation, being that handling COVID-19 has been a compelling state 

interest.  This is evidenced by the many lawsuits ruled in states favor during the 

pandemic.195 

 

 

B. The Tax and Spend Power 

 

Should a Commerce Clause justification of Congress enacting federal 

regulations to combat the spread of COVID-19 not suffice, it is likely that 

Congress may encourage the states to nonetheless enact these policies by 

exercising their tax and spend power.196  The tax and spend power allows 

Congress to condition federal funding allocated to the states on the states’ 

adoption of a certain policy with the intent to incentivize the state to enact that 

policy.197  Unlike with laws enacted under the Commerce Clause powers, 

individual states may adopt policies enacted under the tax and spend powers at 

their discretion; however, failure to enact the policies will result in the states’ loss 

of certain federal funds.198 

Congress may exercise this power when there is a reasonable belief that 

states enacting the policy is in the best interest of the general welfare.199  For a 

condition to be constitutional under Congress’ Tax and Spend power, there must 

be a sufficient link between the condition on funding Congress seeks to enact and 

the issue affecting the general welfare.200  However, the condition must not be 

unduly coercive as to violate the anti-commandeering doctrine of the U.S. 

Constitution.201  
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Here, there are likely ways in which Congress could incentivize states 

under their Tax and Spend power to follow COVID-19 regulations without being 

unduly coercive.  It is almost definitely within the definition of the “general 

welfare” to enact policies to protect individuals from contracting COVID-19, from 

both an economic202 and public health standpoint.203  Further, to ensure that 

Congress is enacting conditioned laws that would be sufficiently linked to the 

interest of protecting the public from becoming infected with COVID-19, 

Congress could enact regulations in line with those recommended by the CDC to 

prevent the spread of COVID-19.204  These restrictions that are capable of being 

enacted into federal standards include: requiring face coverings to be worn by all 

individuals in public spaces, requiring six feet of distance in public spaces 

between individuals and others not from their household, limiting capacities of 

public spaces, requiring mandatory 14-day quarantines for infected individuals 

and those in close contact with them, and more.205  

 The condition that Congress enacts to incentivize individuals to adopt the 

CDC guidelines could include withholding a portion of the allotted funds for the 

state’s transportation budget.  This condition would probably be sufficiently 

linked to the goal of preventing the spread of COVID-19 because it would limit 

the number of potentially infected individuals from traveling, increasing the risk 

that they are spreading the disease to others.  There could also be a condition 

imposed on the funds that have been allotted to the states for medical equipment 

necessary to treat COVID-19 and personal protective equipment (PPE) for state 

funded hospitals.  However, the latter option could be considered 

counterproductive to the ultimate goal of the policies being enacted under the tax 

and spend powers.  However, either option would likely not be unduly coercive 

and could serve as sufficient means to the end of preventing the spread of 

COVID-19.  

 

 

C. Executive Powers 

 

Although it is likely that the legislative branch has the power to enact 

restrictions to combat the spread of COVID-19, the Executive branch likely also 
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has some power.  There is not a clear limit on executive power206 but there is a 

vast history of presidents writing executive orders in response to national 

emergencies.207  In fact, at the beginning of the pandemic, President Trump 

declared a state of emergency for the United States through an executive order.208  

However, Trump did not exercise his executive powers beyond banning 

international travel from and to the United States and requiring that General 

Motors produce medical equipment.209  This is despite the fact that the president 

generally has the power to enact any executive order that is not in contrast with 

congressional will.210  However, President Biden enacted several executive orders 

in response to COVID-19 in his first week of office.211 

While President Trump decided not to take much federal action to 

combat the pandemic,212 the new Biden administration has taken some steps to 

enact federal policies related to combating the spread of COVID-19, including 

President Biden signing thirteen executive orders related to COVID-19.213  These 

actions include: extending greater federal support to state governors to cover the 

cost for National Guard personnel and emergency supplies; creating more 

vaccination sites; requiring masks in airports and many other forms of 

transportation; and requiring physical distancing and mask wearing in federal 

buildings, on federal lands, and by government contractors.214  President Biden 

had previously promised to mandate masks in public places for all citizens across 

the country; however, Biden did not take this action.215   

 

 

V.  CONCLUSION 

 

In contrast to South Korea’s quick and uniform action in response to their 

first major COVID-19 outbreak in January 2020, the United States responded 

slowly to the outbreak and relied on a federalist approach to handling the virus.  

South Korea was likely successful in their response for three reasons; with their 

response, they had preparedness, uniformity, and cooperation of their citizens.  

While South Korea was prepared to combat a pandemic-level crisis like COVID-

19, the United States was not.  While South Korea was uniform in tapping into 

their federal resources to create policies to combat the spread, the United States 
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generally was not.  Despite the countries having remarkably similar constitutional 

provisions, South Korea found constitutional avenues to enact their restrictions, 

while the U.S. mostly did not.  While South Korean citizens largely cooperated 

with and welcomed COVID-19 restrictions, U.S. citizens fought them.  The 

differences between the two countries in regard to COVID-19 do not end with the 

approach to the virus; while South Korea has less than 10,000 active cases one 

year out from the start of the pandemic, the United States has nearly 10 million.216 

 While it is hard to place blame on any one aspect of the rapid and 

uncontrolled spread that was seen in the United States throughout the first year of 

the pandemic, there is evidence to show that it was in part due to the federalist 

approach to the pandemic.  Two states, Florida and Michigan, had vastly different 

approaches to the virus and as a result they have different infection rates.  

However, being that United States citizens are free to move from state to state, 

there was nothing to stop a Michigan resident from vacationing to Florida, or vice 

versa, and spreading the virus to residents of states that may have stricter 

guidelines.  

 It is for that reason that my recommendation for the United States, both 

to handle the ongoing pandemic and future infectious disease crises, is for the 

federal government to intervene to create a uniform response to the issue.  

Congress, through their law-making powers through the Commerce Clause and 

the Tax and Spend Power, as well as the Executive branch through its emergency 

executive powers, should have adequate power to efficiently handle the spread of 

infectious diseases.  However, it is essential that the legislation enacted is 

narrowly written to only be effective during times of pandemic or other health 

crises.  Otherwise, there could be a dangerous overreach by the federal 

government.  

Through federal legislative power, America could be better suited to handle 

diseases of similar or more severe magnitude than COVID-19.  Although 

cooperation from citizens with pandemic laws is not something that can 

necessarily be achieved through legislative action, if America was prepared for a 

public health crisis, the economy would likely never be forced to shut down as it 

was for COVID-19.  Preventing an economic shutdown may lead to more 

cooperation from U.S. citizens with pandemic laws, as businesses closing was one 

of the leading sources of protests and lawsuits.217  Therefore, creating legal 

framework akin to the Quarantine Act or the IDPC of South Korea, could lead to 

several lives, businesses, and livelihoods in the United States being spared. 
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