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I. INTRODUCTION 

 

In 1988, Dominic Ongwen, a nine-year-old boy, was on his way to 

school when he was abducted by the Lord’s Resistance Army (LRA), who forced 

him to grow up as a child soldier.2  The LRA began as a rebel group in Northern 

Uganda with the goal to overthrow President Yoweri Museveni in 1986 and rule 

Uganda under the Ten Commandments.3  Led by Joseph Kony, the group became 

infamous for its brutal murders, rape culture, and torture that terrorized Eastern 

Africa.4  By 2006, the LRA was responsible for the displacement of over one 

million Ugandans,5 the murder of 100,000 people, and the abduction of tens of 

thousands of children.6  Many of these children were put on the front lines where 

they were forced to “kill, mutilate, and rape family members, schoolmates, 

neighbors and teachers.”7   

The LRA sought out more children than adults because they are easier to 

manipulate.8  After being separated from their parents, the child soldiers 

underwent “military trainings” that consisted of “mind-control methods that instill 

fear and sheer brutality.”9  The trainings forced boys to become combatants who 

carried out raids, burned houses, beat and killed civilians in looting operations, 

 
2  Raphael Lorenzo Aguiling Pangalangan, Dominic Ongwen and the Rotten Social 

Background Defense: The Criminal Culpability of Child Soldiers Turned War Criminals, 

33 AM. U. INT’L L. REV. 605, 606 (2017). 
3  Martin LaMonica, Child victim, or brutal warlord? ICC weighs the fate of 

Dominic Ongwen, THE CONVERSATION (Jan. 11, 2017, 3:14 PM), 

https://theconversation.com/child-victim-or-brutal-warlord-icc-weighs-the-fate-of-dominic-

ongwen-70087.  
4  Id. 
5  Ikwebe Bunting, The Lord’s Resistance Army, ENCYCLOPEDIA BRITANNICA (Aug. 

24, 2017), https://www.britannica.com/topic/Lords-Resistance-Army.  
6  LaMonica, supra note 3. 
7  Bunting, supra note 5. 
8  Q & A on Joseph Kony and the Lord’s Resistance Army, HUMAN RIGHTS WATCH 

(Mar. 21, 2012, 6:31 PM), https://www.hrw.org/news/2012/03/21/qa-joseph-kony-and-

lords-resistance-army#4. 
9  Id. 
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and abducted other children.10  They were conditioned to believe that they were 

carrying out God’s work by cleansing and purifying Uganda.11  

Abducted girls went through the similar trainings to become “wives” or 

sexual slaves of LRA leaders.12  In the early days of conflict, the LRA lost several 

top commanders to AIDS; thus, they preferred younger girls who were less likely 

to be carriers of STI’s and HIV.13  These girls were forced into marriage before 

they were raped to comport with the LRA’s Christian ideological norms favoring 

celibacy.14 

 If a child tried to escape, they would be beaten to death collectively by 

the rest of the children in order to instill guilt and send a message of their potential 

fate if they also tried running away.15  Children were treated as disposable and 

often told to run toward bullets of the enemy, with or without a weapon.16  In 

addition, they were not allowed to take cover since they would only be protected 

by the Holy Spirit if they stood tall; if crouched down, the Holy Spirit would be 

angry and they would be shot.17  If a child refused to participate, they were also 

killed.18  Children who did survive left the frontline scarred as witnesses to large 

numbers of deaths.   

 Nine-year-old Ongwen worked his way up the command ranks of the 

LRA to eventually become Brigade General, where he became responsible for 

devising and implementing multiple attacks upon civilian populations in four 

internally displaced persons (IDP) camps.19  IDP camps were created by the 

Ugandan government in an attempt to protect civilians’ “rights during 

displacement and promote durable solutions by facilitating voluntary return, 

resettlement, integration and reintegration.”20  The camps were essentially the 

 
10  Stolen Children: Abduction and Recruitment in Northern Uganda, HUMAN 

RIGHTS WATCH (Mar. 28, 2003), https://www.hrw.org/report/2003/03/28/stolen-

children/abduction-and-recruitment-northern-uganda. 
11  Jassi Sandhar, Victim, Perpetrator, Son? The Other Side of ICC’s Ongwen Trial, 

AFRICAN ARGUMENTS (Sept. 18, 2018), https://africanarguments.org/2018/09/18/victim-

perpetrator-son-ongwen-trial/. 
12  Q & A on Joseph Kony and the Lord’s Resistance Army, supra note 8. 
13  Jeannie Annan, Christopher Blattman, Dylan Mazurana & Khristopher Carlson, 

Women and Girls at War: “Wives”, Mothers, and Fighters in the Lord’s Resistance Army, 

UNICEF UGANDA, 12 (Aug. 2009), 

https://citeseerx.ist.psu.edu/viewdoc/download?doi=10.1.1.212.3544&rep=rep1&type=pdf. 
14  See generally id. 
15  Coercion and Intimidation of Child Soldiers to Participate in Violence, HUMANS 

RIGHTS WATCH (Apr. 16, 2008, 6:38 PM), https://www.hrw.org/news/2008/04/16/coercion-

and-intimidation-child-soldiers-participate-violence#_Uganda. 
16  Id.  
17  Id.  
18  Q & A on Joseph Kony and the Lord’s Resistance Army, supra note 8. 
19  Lorenzo, supra note 2, at 607. 
20  Joy Miller, Uganda’s IDP Policy, BROOKINGS (Jan. 31, 2007), 

https://www.brookings.edu/articles/ugandas-idp-policy/. 
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government’s attempt to relocate people who had been displaced due to fear of the 

LRA;21 however, they were extremely crowded, unsanitary, and unsafe.22   

In 2005, the International Criminal Court (ICC) issued its first ever arrest 

warrants naming Ongwen among a group of five senior LRA leaders.23  In 2015, 

almost a decade later, Ongwen became the only leader out of the five to reach ICC 

custody after he surrendered to American forces in the Central African Republic.24  

Today, Ongwen is forty-five years old and awaits the completion of his trial in the 

ICC where he is charged with the same crimes of which he was a victim.25  In 

total, he is charged with seventy counts of crimes against humanity (murder, 

enslavement, and other inhumane acts), war crimes (murder, cruel treatment, 

attack against the civilian population, and pillaging), sexual and gender-based 

crimes, and recruitment of child soldiers.26  This is the highest number of charges 

faced by an accused in front of the Court.27  

While adult soldiers are not seen as victims in the eyes of the law, child 

soldiers are.28  The recruitment and use of children in hostilities is prohibited 

under international humanitarian law, treaty, and custom.29  All parties in court 

agreed that Ongwen endured brutal indoctrination by the LRA as a child.30  In pre-

trial court, Ongwen’s defense counsel argued the suffering child soldier could not 

be separated from the adult soldier he eventually grew up to be.31  Specifically, 

defense counsel argued that Ongwen’s upbringing by the LRA was so intense that 

he was under a state of duress during his life: 

 

 
21  See Id. 
22  Landis, Jesa L et al., Nodding Syndrome in Kitgum District, Uganda: Association 

with Conflict and Internal Displacement, U.S. NAT’L LIBR. OF MED. NAT’L INST. OF HEALTH 

(Nov. 4, 2014), https://www.ncbi.nlm.nih.gov/pmc/articles/PMC4225239/.   
23  Prosecutor v. Kony and Otti, Case No. ICC-02/04, Warrant for Arrest of Dominic 

Ongwen, ¶ 4 (July 8, 2005), https://www.icc-cpi.int/CourtRecords/CR2006_01112.PDF. 
24  Travis Roberts, A Moment for Momentum: The Surrender of Dominic Ongwen, 

ENOUGH PROJECT (Jan. 9, 2015), https://enoughproject.org/blog/moment-momentum-

surrender-dominic-

ongwen#:~:text=On%20January%206th%2C%202015%2C%20top,Central%20African%2

0Republic%20(CAR).&text=In%202005%2C%20Ongwen%20was%20charged,ICC%20fo

r%20crimes%20against%20humanity. 
25  Lorenzo, supra note 2, at 607. 
26  Sarah Kihika Kasande, The Trial of Dominic Ongwen: A Delicate Balance 

Between the Rights of the Accused and the Interests of Victims, INT’L CTR. FOR 

TRANSITIONAL JUST. (Oct. 25, 2018), https://www.ictj.org/news/trial-dominic-ongwen-

delicate-balance-between-rights-accused-and-interests-victims. 
27  Lorenzo, supra note 2, at 607. 
28  Id. at 633. 
29  Child Recruitment and Use, OFF. OF THE SPECIAL REPRESENTATIVE SECRETARY-

GEN. CHILDREN & ARMED CONFLICT, https://childrenandarmedconflict.un.org/six-grave-

violations/child-soldiers/ (last visited Sept. 27, 2020). 
30  Lorenzo, supra note 2, at 621.  
31  Id. 
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Look at a small boy, a child who has been brought in the bushes and has 

not had the opportunity to relate with common society, common decent 

society, a boy who has no hope at all of ever returning to normal society, 

a boy who has no governmental protection to which to return or to report 

for protection, a boy whose only protection and guarantee to life was 

compliance, compliance or death. That is what I earlier on said, he was 

left with “the devil's choice.” Your Honours, what do we mean by the 

devil's choice?32  

 

 Defense counsel then told the Court a story of a woman who was forced 

to sell her property by a dictator who had a propensity to kill anyone who stood in 

his way.33  He explained that although she voluntarily consented to sell her 

property, she had to sign the documents or else be killed.34  Thus, in reality she 

had no choice but the devil’s choice, which cannot constitute consent.35  Defense 

counsel concluded by claiming that Ongwen, like the woman in the story, was 

only left with the devil’s choice.36 

 The pre-trial chamber disagreed, stating that duress may only be used to 

exclude criminal responsibility when:  

 

(i) the conduct of the person has been caused by duress resulting from a 

threat (whether made by other persons or constituted by circumstances 

beyond the person's control) of imminent death or of continuing or 

imminent serious bodily harm against that person or another person; and 

 

(ii) the person acts necessarily and reasonably to avoid this threat, 

provided that the person does not intend to cause a greater harm than the 

one sought to be avoided.37 

 

The Court explained that Ongwen’s countless acts could not all be 

proven to be necessary or reasonable to avoid the threats of the LRA.38  However, 

defense counsel never argued the effects of Ongwen’s victimization under an 

insanity defense.39 

The ICC charges against Ongwen went into effect in June 2002, and thus, 

can only hold Ongwen accountable for any crimes he committed after this time, at 

 
32  Prosecutor v. Ongwen, Case No. ICC-02/04-01/15-T-22-ENG, Transcript of the 

Confirmation of Charges, ¶ 49 (Jan. 25, 2016). 
33  Id. 
34  Id. 
35  Id. 
36  Id. 
37  Prosecutor v. Ongwen, Case No. ICC-02/04-01/15-422-Red, Decision on the 

Confirmation of Charges, ¶ 152 (Jan. 25, 2016). 
38  Id. at ¶ 155. 
39  Lorenzo, supra note 2, at 624. 
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which he was twenty-four years old.40  Although Ongwen was not a juvenile at the 

time he committed the crimes for which he is charged, he was forced to endure 

traumatic indoctrination for a majority of his childhood, which would undoubtedly 

change him for the rest of his adult life.41  Because Ongwen had no choice but to 

grow up in warzones learning to obey or be killed, should the court grant him 

leniency for his adult crimes? Is Ongwen a victim or a perpetrator? 

This Note will analyze the victim-perpetrator debate where the defendant 

was a child at the time of victimization.  Specifically, this Note will look at how 

the ICC should treat former child soldiers-turned-perpetrators who were forced 

into violence in the developmental stages of their lives.  In Part II, this Note 

describes the tumultuous and horrific experiences of child soldiers and the effects 

thereof.  Part III lays the framework of the ICC and how the ICC treats child 

soldiers.  Part IV discusses multiple theories for defendants that have once been 

victims themselves.  Part V of this Note analyzes the victim-perpetrator debate in 

the United States and Uganda alongside each nation's juvenile justice system and 

goals.  Finally, in Part VI, this Note concludes by arguing that the ICC should 

adopt a restorative justice goal for these young child soldiers-turned-defendants 

who only know violence, and that the Court should not hold them fully 

accountable for the atrocities committed after their eighteenth birthday. 

 

 

II. WHAT WE KNOW ABOUT CHILD SOLDIERS 

 

 A child solder is defined as, “a child associated with an armed force or 

armed group.”42  This includes any boy or girl under the age of eighteen who is 

recruited or used by an armed force or armed group in any capacity; it does not 

matter if the child is taking a direct part in the hostilities.43  Children are more 

likely to be recruited or forced into armed conflict because they are easier to 

condition and control, partially due to their incomplete cognitive and social 

development.44  Between 2005 and 2018, 65,081 children were verified to have 

been recruited and used by armed forces; however the actual number is likely 

 
40  Prosecutor v. Ongwen, Case No. ICC-02/04-01/15-422-Red, Decision on the 

Confirmation of Charges, ¶¶ 33-34 (Jan. 25, 2016).; see also Rome Statute of the 

International Criminal Court art. 26, July 17, 1998, 2187 U.N.T.S. 90. 
41  Ayesha Kadir, et al, The Effects of Armed Conflict on Children, PEDIATRICS 

OFFICIAL JOURNAL OF THE AMERICAN ACADEMY OF PEDIATRICS (Dec. 2018), 

https://pediatrics.aappublications.org/content/142/6/e20182586#sec-11. 
42  U.N. Children’s Fund (UNICEF), The Paris Principles: Principles and 

Guidelines on Children Associated with Armed Forces or Armed Groups, 6, Feb. 2007; see 

also Child Soldiers: The Tragic End of Childhood for Boys and Girls in Conflict, SAVE THE 

CHILDREN, https://www.savethechildren.org/us/charity-stories/child-

soldiers#:~:text=Child%20soldiers%20are%20boys%20and,porters%2C%20cooks%20or%

20domestic%20servants. 
43  U.N. Children’s Fund (UNICEF), supra note 42. 
44  Child Soldiers: The Tragic End of Childhood for Boys and Girls in Conflict, 

supra note 42. 
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much greater.45  Child soldiers are often used as combatants and suicide bombers; 

forced to act as human shields or conduct executions; or used to make or transport 

explosives.46  Other roles include working as spies, guards, messengers, porters, 

cooks, or domestic servants.47  Many of these children, especially girls, are often 

also sexually abused and exploited.48  Although the conflict may end, the impact 

these roles create live on into adulthood.49   

 Children in armed conflict are often separated from their families who 

are killed or displaced.50  Many former child soldiers often have trouble 

reintegrating into their communities, as they are blamed for destroying lives, 

homes, and property and perceived as dangerous or untrustworthy.51  These 

children have lost their educational years and are twice as likely to be functionally 

illiterate than non-abductees.52 Subsequently, they earn nearly one-third less than 

non-abductees in their communities.53  Due to this social stigma, they also tend to 

have limited access to treatment and rehabilitative care.54  To make things worse, 

states are increasingly arresting and detaining people who have been perceived as 

associated with armed groups, regardless of whether those detainees were children 

at the time.55 

 Former child soldiers are also likely to suffer from persistent mental 

health conditions including post-traumatic stress disorder (PTSD), depression, 

anxiety, psychosomatic complaints, hostility, guilt and shame.56  One study 

showed that children who are exposed to war are 47% more likely to develop 

PTSD, and 43% more likely to develop depression.57  Further, children involved 

in armed conflict are at a greater risk of contracting HIV and other sexually 

transmitted infections, experiencing obstetric complications, and developing 

substance abuse.58  The physical and psychological impact of armed conflict can 

last a lifetime.59 

 

 
45  Id. 
46  Id. 
47  Id. 
48  Id. 
49  See Life After Death: Helping Former Child Soldiers Become Whole Again, 

HARV. PUB. HEALTH REV. (Fall 2011), https://www.hsph.harvard.edu/news/magazine/child-

soldiers-betancourt/. 
50  Kadir, supra note 41. 
51  HARV. PUB. HEALTH REV, supra note 49. 
52  C Blattman, The Consequences of Child Soldiering, INST. OF DEVELOPMENT 

STUDIES, BRIGHTON (2006), https://gsdrc.org/document-library/the-consequences-of-child-

soldiering/. 
53  Id.  
54  Kadir, supra note 41. 
55  Id. 
56  HARVARD PUBLIC HEALTH REVIEW, supra note 49. 
57  Kadir, supra note 41. 
58  Id. 
59  Id. 



Arizona Journal of International & Comparative Law Vol. 38, No. 3 
 

 
 

382 

III. INTERNATIONAL CRIMINAL COURT 

 

The  ICC is a permanent international court with jurisdiction over 

violations of international law including genocide, war crimes, and crimes against 

humanity.60  The ICC is “an independent body whose mission is to try individuals 

for crimes within its jurisdiction without the need for a special mandate from the 

United Nations.”61  However, it is a court of last resort and thus, meant to 

complement, not replace, national criminal justice systems.62  The Court “will not 

act if a case is investigated or prosecuted by a national judicial system, unless the 

national proceedings are not genuine.”63   

To be found criminally liable under international law, courts examine 

elements of actus reus, the act, harm, and causation associated with the offense, 

and mens rea, the mental state required to commit the offense to commit a 

criminal act.64  The Convention on the Rights of the Child (CRC) defines a child 

as any person under the age of eighteen.65  Nonetheless, different domestic law 

systems can determine different minimum ages for criminal liability in which an 

individual is deemed to be criminally responsible.66  These minimums vary widely 

from one country to the next as each is based on that country’s conception of 

childhood.67  However, each determination reflects an understanding that, up to a 

certain age, an individual does not have the capacity to fully understand the 

consequences of their acts, and a lack of mens rea is presumed.68  

In spite of the atrocities many child soldiers commit, the international 

system recognizes them as victims.69  Reflecting this view, in 2007, the Principles 

and Guidelines on Children Associated with Armed Forces or Armed Groups 

(Paris Principles) were drafted declaring child soldiers be treated “primarily as 

victims of offences against international law.”70  Further, “they should be 

accorded ‘special protection’ and treated ‘in a framework of restorative justice and 

 
60  Dominic Ongwen -- ICC to Prosecute LRA Leader, 22 No. 1 Hum. Rts. Brief 25, 

26 (Spring 2015). 
61  International Criminal Court, Understanding the International Criminal Court, 4, 

https://www.icc-cpi.int/iccdocs/pids/publications/uicceng.pdf. 
62  International Criminal Court, How the Court Works, https://www.icc-

cpi.int/about/how-the-court-works. 
63  Hum. Rts. Brief, supra note 60. 
64  Fanny Leveau, Liability of Child Soldiers Under International Criminal Law, 4 

OSGOODE HALL L.J. 36, 64 (Spring 2013). 
65  Convention on the Rights of the Child, opened for signature Nov. 20, 1989, 1577 

U.N.T.S 33 (entered into force Sept. 2, 1990). 
66  See Leveau, supra note 64, at 40. 
67  Id. at 39. 
68  Id. at 65-66. 
69  Elizabeth A. Rossi, A “Special Track” for Former Child Soldiers: Enacting a 

Child Soldier Visa, 31 BERKELEY J. INT’L L. 396 (2013). 
70  Id. 



When Children are Trained to Kill: A Look at the Victim-Perpetrator Debate in 

the United States and Uganda 

 
 

383 

 

social rehabilitation.’”71  As of 2017, 105 countries have endorsed these 

principles.72 

The international legal community has condemned the use and 

recruitment of child soldiers and implemented means to prosecute those who 

engage in such practices at the international level.73  The conscription of children 

under the age of fifteen into national armed forces or for active use in hostility is a 

war crime under the Rome Statute.74   In 2000, the age was raised to eighteen 

when the United Nations General Assembly adopted the Optional Protocol to the 

Convention on the Rights of the Child on the Involvement of Children in Armed 

Conflict (OPAC).75  OPAC recognizes that protecting the rights of children 

requires special protection and calls for continuous improvement in the situation 

of the child and areas of development and education in conditions of peace and 

security.76  Further, OPAC condemns the targeting of children in armed conflict 

and classifies the enlistment of children in armed conflict as a war crime.77  

Today, 170 nations have ratified OPAC.78  

Article 31(1)(a) of the Rome Statute excludes an individual from 

criminal responsibility if “[t]he person suffers from a mental disease or defect that 

destroys that person's capacity to appreciate the unlawfulness or nature of his or 

her conduct, or capacity to control his or her conduct to conform to the 

requirements of law.”79  The ICC has interpreted “a mental disease or defect” to 

include “any mental defect that achieves a degree of severity and permanence and 

can disrupt the perpetrator's ability to appreciate or control his or her conduct.”80  

However, this does not include “temporary states of exhaustion or excitement” or 

“emotional disturbances such as deep sorrow or blind rage.”81  Further, the use of 

 
71  Id. 
72  What are the Paris Principles and Paris Commitments?, MINISTERE DE 

L’EUROPE ET DES AFFAIRES ETRANGERES, (2017), 

https://www.diplomatie.gouv.fr/en/french-foreign-policy/human-rights/children-s-

rights/protecting-children-from-war-conference-21-february-2017/article/what-are-the-

paris-principles-and-paris-

commitments#:~:text=In%20the%20last%2010%20years,endorsed%20these%20Principles

%20and%20Commitments (last visited Sept. 3, 2021). 
73  See Rossi, supra note 69, at 393. 
74  Id. 
75  Id. 
76  G.A. Res. 54/263 (May 25, 2000) (entered into force Feb. 12, 2002), 

https://childrenandarmedconflict.un.org/tools-for-action/optional-protocol/. 
77  Id. 
78  Optional Protocol on the Involvement of Children in Armed Conflict, OFF. OF THE 

SPECIAL REPRESENTATIVE OF THE SEC’Y-GEN. FOR CHILD. AND ARMED CONFLICT, 

https://childrenandarmedconflict.un.org/tools-for-action/opac/ (last visited Nov. 13, 2020). 
79  Rome Statute of the International Criminal Court, July 17, 1998, 2187 U.N.T.S. 

90 at 16 (entered into force July 1, 2002) [hereinafter Rome Statute], https://www.icc-

cpi.int/resource-library/documents/rs-eng.pdf. 
80  See Lorenzo, supra note 2, at 625. 
81  Id. (citing GERHARD WERLE, PRINCIPLES OF INTERNATIONAL CRIMINAL LAW, 159 

(T.M.C. Asser Press 2005)). 
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the word “destroy” in the statute has not been taken literally: only a “substantial, 

rather than absolute, impairment of cognitive or volitional abilities suffice.”82  

Although many child soldiers are recruited under extremely coercive 

circumstances, some do enlist “voluntarily.”83  Research shows that voluntary 

enlistment increases “as economic and social conditions worsen because children 

see no other options for survival, making their decision to enlist one of 

desperation and not true of free choice.”84  Therefore, even when a child is not 

physically forced to participate in warfare, they may still lack capacity to be found 

criminally liable.85  Most criminal justice systems acknowledge this theory 

through an “infancy defense."86  An infancy defense reflects the idea that a person 

cannot be blamed if he is not at fault, and that “children are considered doli 

incapax: incapable of evil.”87 

In sum, children will not be held accountable for the crimes they commit 

as child soldiers if they are under the age of eighteen.  However, why then, once 

they pass this age, are they suddenly liable for the learned behavior from 

childhood?  The ICC should not hold these children fully accountable for their 

actions after they pass eighteen after being forced to live a life of violence. 

 

 

IV. VICTIM-PERPETRATOR DEFENSES 

 

Victims of indoctrination are almost always children.88  There is a 

common view among psychologists that children’s minds are so impressionable 

that merely teaching youth a certain ideology can steer their later intentions and 

motivations toward that ideology.89  “When systematic indoctrination aims to 

enshrine ideas of hatred and violence, it instills cognitive and emotional 

distortions that can motivate individuals to act upon these beliefs.”90  Nonetheless, 

international law does not provide an indoctrination defense for these children 

who grow up being taught and forced to commit violent crimes.  However, some 

 
82  Id. at 626 (quoting Sander Janssen, Mental Condition Defense in Supranational 

Criminal Law, 4 

INT’L CRIM. L. REV. 83, 84 (2004); WERLE, supra note 79). 
83  Rossi, supra note 69, at 395. 
84  Id. at 396 (quoting Jennifer C. Everett, The Battle Continues: Fighting for a More 

Child-Sensitive Approach to Asylum for Child Soldiers, 21 FLA. J. INT’L L. 285, 291-92 

(2009). 
85  Id. 
86  Id. at 442. 
87  Id. 
88  Tom Nachtigal, Responsible Education: Responsibility under International Law 

for Indoctrination to Hatred and Violence in Education Systems, 57 COLUM. J. TRANSNAT’L 

L. 600, 614 (2019), 

https://static1.squarespace.com/static/5daf8b1ab45413657badbc03/t/5ee16399a92e086218

5a280e/1591829414212/Nachtigal_CTL-57-600.pdf. 
89  Id. 
90  Id. at 620. 
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theories that recognize the harsh effects of indoctrination of vulnerable groups 

have gained popularity and public support.  These defense theories include the 

Rotten Social Background defense, brainwashing, Battered Woman’s Syndrome, 

and diminished capacity.  

 

 

A. Rotten Social Background - Complete Bar to Liability 

 

The Rotten Social Background (RSB) defense was famously coined in a 

dissent by D.C. Circuit Judge Bazelon, who argued that jurors should be permitted 

to acquit a defendant when the crime is a result of “physiological, psychological, 

environmental, cultural, educational, economic, and hereditary factors,” rather 

than the free choices of the accused.91  In United States v. Alexander, Benjamin 

Murdock was convicted of two counts of second-degree murder after he shot and 

killed two white men for calling Murdock a racial slur in a restaurant.92  The 

defense attorney raised an insanity defense and argued that Murdock suffered 

from an emotional disorder which was the result of his “rotten social 

background.”93  This background was presented through an expert who testified 

that Murdock was preoccupied with the unfair treatment of African Americans in 

the United States and that Murdock possessed emotional difficulties that were a 

result of his strong sense of racial oppression.94  The expert testified that this, 

combined with Murdock’s tumultuous childhood where he grew up in a dangerous 

neighborhood with little money, love, or attention, created irresistible impulses 

when triggered.95  The defense stated that Murdock’s RSB began so early in his 

life that he has been conditioned to respond to certain stimuli in a way that most 

people would find “flagrantly inappropriate” and because of this early 

conditioning, he was denied any meaningful choice when he was called the racial 

slur in the restaurant.96 

Although the trial court did admit evidence of Murdock’s troubled past, 

the jury was instructed not to be influenced by the sympathy that a RSB argument 

invoked.97  Instead they were directed only to be concerned with criminal 

 
91  Thomas Nolan, The Indoctrination Defense: From the Korean War to Lee Boyd 

Malvo, 11 VA. J. SOC. POL’Y & L. 435, 457 (2004), https://heinonline-

org.ezproxy2.library.arizona.edu/HOL/Page?collection=usjournals&handle=hein.journals/v

ajsplw11&id=465&men_tab=srchresults (quoting Richard Delgado, “Rotten Social 

Background”: Should the Criminal Law Recognize a Defense of Severe Environmental 

Deprivation?, 3 LAW & INEQ. 9 (1985)). 
92  United States v. Alexander, 471 F.2d 923, 926 (D.C. Cir. 1972); Andrew Taslitz, 

The Rule of Criminal Law: Why Courts and Legislatures Ignore Richard Delgado’s Rotten 

Social Background, 2 ALA. CIV. RTS. & CIV.LIBERTIES. L.REV. 79, 83 (2011), 

https://www.law.ua.edu/acrcl/files/2017/04/THE_RULE_OF_CRIMINAL_LAW.pdf. 
93  Alexander, 471 F.2d at 959. 
94  Id. at 957. 
95  Id. at 957-58. 
96  Id. at 960. 
97  Id. at 959. 
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responsibility, that is: “whether he had an abnormal condition of the mind that 

affected his emotional and behavioral processes at the time of the offense.”98  The 

United States Court of Appeals for the D.C. Circuit affirmed the trial court’s 

decision.99  Judge Bazelon dissented, stating that the jury could not properly 

decide whether Murdock suffered from legal insanity without considering his 

social background.100 

The idea is that the crime is the result “not of the morally reprehensible 

choices of a morally accountable actor, but of the vicious circumstances in which 

the criminals are born and are forced to remain by an uncaring society.”101  In 

other words, sometimes our actions are simply not a product of our own free 

will.102  RSB can be analogous to indoctrination, coercive persuasion, and 

sometimes even brainwashing.103  The defense originally seemed far-fetched, but 

quickly gained traction with the publication of Judge Bazelon’s lecture on the 

topic and Professor Richard Delgado’s explication of the theory.104  Despite a 

period of popularity, the defense has not been accepted by any court or 

legislation.105  However, as explained above, RSB was recently argued in front of, 

and later rejected by the ICC as a form of duress.106  

Although RSB-like defenses have been argued in cases involving 

religious cults, socio-economic inequality, racism, and addiction, scholars have 

argued that an indoctrination defense is most likely to be successful when children 

who have been already deemed mentally incapable under the law commit crimes 

later in life.  This is because a child’s development is particularly vulnerable when 

they are put into an environment that normalizes violence as acceptable and 

necessary to navigate daily life.107  This kind of environment forced onto a child 

or vulnerable individual can have a lasting effect on that person’s values or beliefs 

and has been specifically termed “coercive indoctrination.”108  

 

 

 

 

 
98  Alexander, 471 F.2d at 959. 
99  Id.at 951. 
100  Taslitz, supra note 92, at 83. 
101  Nolan, supra note 91. 
102  Id.  
103  Id. at 441. 
104  See generally Erik Luna, Spoiled Rotten Social Background, 2 ALA. CIV. RTS. & 

CIV. LIBERTIES. L. REV. 23, 23 (2011). 
105  Angela Harris, Rotten Social Background and the Temper of the Times, 2 ALA. 

CIV. RTS. & CIV. LIBERTIES L. REV. 131, 146 (2011). 
106  Prosecutor v. Ongwen, Case No. ICC-02/04-01/15-422-Red, Decision on the 

Confirmation of Charges, ¶ 155. 
107  Paul Robinson, Are We Responsible for Who We Are? The Challenge for 

Criminal Law Theory in the Defenses of Coercive Indoctrination and “Rotten Social 

Background” 2 ALA. CIV. RTS. & CIV. LIBERTIES  L .REV. 53, 54 (2011). 
108  Id. 
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B. Brainwashing 

 

 Brainwashing assumes “a relatively passive subject under the control of 

all-powerful external agents who use coercive and manipulative techniques. The 

end result is a total negation of the old self and the emplacement of a new one.”109  

A brainwashing defense is based on the assumption that when an actor’s intent to 

commit a crime “is superimposed by another person, the actor is less culpable than 

an actor who is able to fully exercise his or her free will.”110  Thus, “brainwashing 

mitigates the culpability and ultimately the punishment of a person who was 

brainwashed at the time the crime was admitted.”111  This defense has been 

permitted in civil cases dealing with new religions or cults.112  Further, 

brainwashing has been successful under necessity in criminal cases in which the 

defendant kidnaps a brainwashed minor from a cult or cult-like situation due to 

the minor’s inability to exercise his free will.113  However, the defense has yet to 

be successful in criminal cases where the defendant claims brainwashing as 

justification for their crime.114  

Some cases have established that a defendant who argues brainwashing 

possesses the requisite intent to commit a crime, and coercion does not completely 

exculpate a brainwashed victim.115  For example, in United States v. Hearst, the 

defendant, teenager Patricia Hearst, was dragged out of her apartment in the 

middle of the night wearing only a bathrobe.116  Her screams woke the neighbors, 

but they were unable to help when the kidnappers shot at them.117  Patricia was 

blindfolded in a closet for fifty-seven days by a group known as the Symbionese 

Liberation Army.118  Two months after her kidnapping, Patricia denounced her 

lifestyle and chose to stay with her captors until she was arrested for participation 

in an armed bank robbery where she used a sawed-off carbine and three people 

were wounded.119  Despite Patricia’s testimony of torture and mistreatment while 

kidnapped, and expert testimony confirming that she was coerced into robbing the 

bank, the jury rejected her brainwashing defense.120   

 
109  Ida-Gaye Warburton, The Commandeering of Free Will: Brainwashing as a 

Legitimate Defense, 16 CAP. DEF. J. 73, 77 (2003) (quoting The 

Brainwashing/Deprogramming Controversy: Sociological, Psychological, Legal and 

Historical Perspectives 6 (David G. Bromley and James T. Richardson Eds., 1983)). 
110  Id. at 75. 
111  Id. 
112  Id. at 74. 
113  Id. at 80. 
114  Warburton, supra note 109, at 80. 
115  Id.  
116  U.S. v. Hearst, 466 F. Supp. 1068, 1071 (N.D. Cal. 1978). 
117  Id.  
118  Id. 
119  Id. 
120  Warburton, supra note 109, at 80. 
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 Brainwashing has also been argued, and rejected, in the form of an 

insanity defense.121  In Nebraska v. Ryan, fifteen-year-old Dennis was found 

guilty of first degree murder and given the maximum sentence for the death and 

murder of a member of his father’s cult.122  Many believed Dennis’s father had the 

power to make other members slaves and be able to talk to God through the 

strength in his forearm.123  Testimony of ex-cult members revealed that through 

mind-control, the cult leader’s demand for total obedience, and the group’s 

doctrine which approved of breaking the law, they were led to commit many 

illegal acts.124  Members who did not listen to God in this fashion were forced into 

bestiality, tortured, and eventually murdered.125  Instead of listening to expert 

opinions on the effects of brainwashing on a minor, the court found that Dennis 

“understood the quality and nature of his acts, and had the capacity to distinguish 

between right and wrong…[and] knew his acts were wrong and punishable.”126  

However, Dennis did not help his case when he took the stand and claimed that he 

was not coerced into the murder.127  Clearly, when a brainwashed child who 

knows little of the outside world still maintains implanted beliefs after being taken 

out of the situation, evidentiary issues arise.128 

 

 

C. Battered Woman’s Syndrome 

 

 The Battered Woman’s Syndrome (BWS) defense expands the concept of 

self-defense and has been used in many countries by women who argue their only 

means of escaping life-threatening abuse is to kill their husbands.129  The defense 

emerged in the 1970s in response to sexual stereotypes and prejudices that 

victimized women and made defending themselves extremely difficult.130  BWS 

develops when a woman is “virtually held hostage in a violent household by a 

man who isolates and terrorizes her, convincing her that if she leaves he will track 

her down and kill her.”131  BWS creates behavior brought on by victimization and 

learned behavior and typically involves the development of a set of personality 

 
121  Frances E. Chapman, Implanted Choice: Is There Room for a Modern Criminal 

Defense of Brainwashing, 49 CRIM. L. BULLETIN 1379, 1433 (2013). 
122  State v. Ryan, 409 N.W.2d 579, 582 (1987). 
123  Chapman, supra note 121, at 1431-32. 
124  Id. at 1432-33. 
125  Id. 
126  Ryan, 409 N.W.2d at 601. 
127  Id. at 604. 
128  Chapman, supra note 121. 
129  Ola W. Barnett & Alvee D. LaViolette, Battered Woman Syndrome Is a 

Legitimate Defense, in VIOLENCE: OPPOSING VIEWPOINTS 158, 158 (Scott Barbour & Karin 

L. Swisher eds., 1996). 
130  The “Battered Woman’s Defense” Its History and Future, FINDLAW, (May 12, 

2016), https://corporate.findlaw.com/litigation-disputes/the-battered-woman-s-defense-its-

history-and-future.html. 
131  Barnett & LaViolette, supra note 129. 
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traits brought on by abuse that makes the victim less able to escape the 

relationship.132   

Evidence of prior violence by the abuser and the woman’s state of mind 

are critical to a successful BWS defense.133  Factors that contribute to a woman's 

state of mind that show both helplessness and a reluctancy to leave can include: 

“poor performance of police and the courts in protecting women, the lack of space 

in battered women’s shelters, the likelihood of increased violence when a woman 

attempts to leave, [and] the financial hardship a woman faces when leaving,” all 

of which makes escape difficult and dangerous.134  In most jurisdictions the use of 

force or threat by the abuser must be imminent; however, “imminent” refers to a 

non-specific time period that could essentially happen at any time.135  

 Many of the factors listed above that can justify a woman’s state of mind 

that leads her to stay in an abusive relationship can be compared to the daily 

experiences of a child soldier.  In Uganda, the government and police have been 

unable to contain the LRA and protect children from abduction. The IDP camps 

where civilians were being relocated to are extremely crowded and unsafe.136  

Further, it is known that a child or adult who tried to escape the LRA will be 

killed or tortured.137  If the escape is successful, the escapee will likely be stranded 

in an unfamiliar place with little chance of survival due to lack of resources.  

Since child soldiers face similar trauma and experiences as battered women, they 

should be found less culpable. 

 

 

D. Diminished Capacity  

 

“The diminished capacity doctrine allows a mentally abnormal but 

legally sane defendant to have his or her mental abnormality taken into account in 

assessing criminal liability.”138  Some courts label diminished capacity, also 

referred to as diminished responsibility, as a defense that can rebut the mens rea 

element in a crime, thereby exonerating the defendant of that charge.139  Other 

courts hold that diminished capacity can formally reduce the degree of crime for 

which the defendant can be convicted or punished.140  Diminished capacity is an 

 
132  Id. 
133  The “Battered Woman’s Defense” Its History and Future, supra note 130. 
134  Id. 
135  Id. 
136  Miller, supra note 20. 
137  Coercion and Intimidation of Child Soldiers to Participate in Violence, supra 

note 15. 
138  Stephen J. Morse, Diminished Capacity: A Moral and Legal Conundrum, 2 INT’L 

J. L. & PSYCHIATRY 271, 271 (1979). 
139  Chesney E. Falk, Criminal Law - State v. Phipps: The Tennessee Court of 

Criminal Appeals Accepts “Diminished Capacity” Evidence to Negate Mens Rea, 26 U. 

MEM. L. REV. 373, 375 (1995). 
140  Morse, supra note 138. 
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issue distinct from both the insanity defense and competency to stand trial.141  

Insanity is an affirmative defense which will always result in acquittal if 

successful.142  Further, if an accused is incompetent to stand trial, they may not be 

tried, convicted or sentenced.143   

In Canada, a diminished capacity defense has been outlined in case law 

throughout the years.144  In MacDonald v. The Queen, a juvenile was convicted of 

assault with the intent to steal.145  At trial, defense counsel stated that the accused 

suffered from a mental disorder described as an “adjustment reaction of 

adolescence” which negated his “capacity to form specific intent.”146  Here, the 

court recognized this evidence as related to the question of guilt and did not deny 

the relevance of a mental disorder short of insanity when determining criminal 

liability.147   

Diminished capacity is often seen in murder cases when a defendant is 

incapable of intending to cause a death and therefore must have caused the death 

recklessly.148  It has also been successful when used with an involuntary 

intoxication defense basis when a defendant claims that drugs or alcohol have 

diminished their mental capacity so much that they could not have possessed the 

required intent to commit the crime.149   

 

 

V. NATIONAL SYSTEMS OF JUSTICE 

 

A. Relevance 

 

There are many different sources of international law.150  However, 

Article 21, of the Rome Statute states that the ICC shall specifically apply:  

 

(a) In the first place, this Statute, Elements of Crimes and its Rules of 

Procedure and Evidence;  

 

 
141  Falk, supra note 139, at 374. 
142  Id.at 375. 
143  Id.at 374-75. 
144  Mark Gannage, The Defense of Diminished Responsibility in Canadian Criminal 

Law, 19 OSGOODE HALL L.J. 301 (1981); McDonald v. The Queen [1977] 2 S.C.R. 665 

(Can.). 
145  Id. at 313. 
146  Id. 
147  Id. 
148  Diminished Capacity, LEGAL INFORMATION INSTITUTE, 

https://www.law.cornell.edu/wex/diminished_capacity (last visited Sept. 1, 2021). 
149  Intoxication, JUSTIA, (Apr. 2018), 

https://www.justia.com/criminal/defenses/intoxication/. 
150  Statute of the International Court of Justice, art. 38, June 26, 1945, 33 U.N.T.S. 

993. 
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(b) In the second place, where appropriate, applicable treaties and the 

principles and rules of international law, including the established 

principles of the international law of armed conflict;  

 

(c) Failing that, general principles of law derived by the Court from 

national laws of legal systems of the world including, as appropriate, the 

national laws of States that would normally exercise jurisdiction over the 

crime, provided that those principles are not inconsistent with this Statute 

and with international law and internationally recognized norms and 

standards151 

 

 Section (b) describes customary and conventional law.152  “Customary 

international law results when states follow certain practices generally and 

consistently out of a sense of legal obligation.”153  Conventional international law 

derives from international treaties and conventions and is created however the 

contracting parties may agree.154   

“The ICC does not replace national criminal justice systems; rather, it 

compliments them.”155  Under this “principle of complementarity” the ICC is a 

“court of last resort” and will only exercise its jurisdiction when a country is either 

unwilling or unable to investigate and prosecute war crimes, genocide, and crimes 

against humanity itself.156  After the ICC opens an investigation, there are 

opportunities for states to challenge the lawfulness of cases before the court based 

on the existence of national proceedings.157  Further, although customary and 

conventional law are the primary sources of international law, general principles 

which are common to systems of national law can be a secondary source of 

international law.  

This Note analyzes the laws of the United States and Uganda.  As you 

will see, U.S. case law, policy, and research around similar victim/perpetrator 

debate are extensive and informative.   Further, the laws of the United States 

contribute to customary international law which should be taken into 

consideration by the ICC.  However, the United States has not ratified the Rome 

Statute and is only a signatory party.158  Thus, its laws may not be as persuasive 

when considering conventional international law.  

 
151  Rome Statute of the International Criminal Court, art. 21(1), July 17, 1998, 2187 

U.N.T.S. 38544. 
152  International Law, LEGAL INFORMATION INSTITUTE, 

https://www.law.cornell.edu/wex/international_law (last visited Sept. 1, 2021). 
153  Id. 
154  Id. 
155  International Criminal Court, Understanding the International Criminal Court, 4, 

https://www.icc-cpi.int/iccdocs/pids/publications/uicceng.pdf (last visited Sept. 1, 2021). 
156  Q&A: The International Criminal Court and the United States, HUMAN RIGHTS 

WATCH (Sept. 2, 2020, 12:00 AM), https://www.hrw.org/news/2020/09/02/qa-

international-criminal-court-and-united-states#2. 
157  Id. 
158  Id. 
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Uganda is also examined in this Note because it is the center of the 

LRA’s insurgency.  If Uganda did not self-refer to the ICC, Ongwen’s crimes 

would have been tried locally in Uganda.  Because the ICC is a complimentary 

court, it should consider how Uganda’s national courts would handle the case.  

Further, art. 38(1)(c) of the Rome Statute explicitly states that when customary or 

conventional law fails, the ICC should consider the national laws of States that 

would normally exercise jurisdiction over the crime.  Lastly, the ICC’s ultimate 

goals of justice and peace159 may not be possible without first understanding the 

culture of Uganda and the effects the trial may have on the nation.  

 

 

B. The United States 

 

1. Goals 

 

In the United States, the juvenile justice system is separate from the adult 

criminal system in many ways.160  Most states define juvenile delinquency as the 

“commission of a criminal act by a child who was under the age of eighteen at the 

commission of the crime.”161  A juvenile convicted of a crime is often able to 

remain under the juvenile court’s supervision until the age of twenty-one.162  

There are many different legal options a juvenile court judge can impose in lieu of 

serving time.  However, youth are frequently sent to juvenile correction facilities 

or even to prison.163  Recently, the focus in juvenile justice has been on 

developmental psychology.164   Developmental psychology aims to explain 

growth, change, and consistency throughout a person’s lifespan by looking at how 

thoughts, feels, and behaviors change throughout one’s life.165  Recent studies 

have highlighted youth developmental immaturity and their particular 

susceptibility to negative peer influences which have led to reforms in how youth 

are prosecuted.166  Thus, the goals in the United States have been to rehabilitate 

 
159  ICC and UN Call to Mobilise Humanity Against Crimes, INTERNATIONAL 

CRIMINAL COURT (May 9, 2019), https://www.icc-

cpi.int/Pages/item.aspx?name=pr1453#:~:text=The%20International%20Criminal%20Cour

t%20(ICC)%20aims%20to%20bring%20justice%20to,crimes%20against%20humanity%20

and%20aggression. 
160  Youth in the Justice System: An Overview, JUVENILE LAW CENTER, 

https://jlc.org/youth-justice-system-overview (last visited Oct. 5, 2020). 
161  Id. 
162  Id. 
163  Id. 
164  Id. 
165  Dr. Saul McLeod, Developmental Psychology, SIMPLY PSYCHOLOGY (last updated 

2017), https://www.simplypsychology.org/developmental-psychology.html. 
166  Youth in the Justice System: An Overview, supra note 160. 
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young offenders, repair harm done by them, and restore the youth back into their 

communities.167  

 

 

2. Child Soldiers as Classified Victims of Persecution but Treated as 

Persecutors 

 

The United States has tried to emphasize a firm commitment to 

rehabilitating child soldiers by passing the Child Soldiers Prevention Act of 2008 

(CSPA), which limited military aid to countries that use and recruit child 

soldiers.168  Further, the CSPA stated that the U.S. government should expand 

ongoing rehabilitation services to recovered child soldiers so that they may be 

successfully reintegrated back into their communities.169  This would be done by 

offering ongoing psychological services; providing educational and vocational 

assistance; and facilitating reconciliation with the children’s communities through 

negotiation with traditional leaders and elders.170  Nonetheless, there is a 

significant gap between U.S. rhetoric and case law which fails to protect child 

soldiers. 

For example, in Lukwago v. Ashcroft, Bernard Lukwago petitioned for 

review of the decision of the Board of Immigration Appeals denying his 

application for asylum and ordering deportation.171  Lukwago is a Ugandan native 

who was fifteen when he was kidnapped by the LRA after they attacked his home 

and murdered his parents.172  Lukwago testified that he was forced to perform 

manual labor; fight the Ugandan government in ten battles; remove uniforms and 

weapons from dead soldiers; attack and steal from civilian villages; and frequently 

witnessed the LRA torture civilians by cutting their lips and fingers.173  Lukwago 

specifically recalled being ordered to kill his friend Joseph, who could not march 

with the group any further, by placing a heavy rock on his chest and sitting on the 

rock until Joseph could no longer breathe.174  Lukwago escaped to Germany, and 

eventually the United States, two weeks later on a false passport.175  Once in the 

United States, Lukwago applied for asylum based on past persecution by the LRA 

 
167  Restorative Justice, JUVENILE JUSTICE INITIATIVE, 

https://jjustice.org/resources/restorative-justice/. 
168  22 U.S.C.A. § 2370c (2008); Rossi, supra note 69, at 399. 
169  William Wilberforce Trafficking Victims Protection Reauthorization Act of 

2008, Pub. L. No. 110-475, § 403(3) Stat. 5044 (2008); Rossi, supra note 69, at 399. 
170  William Wilberforce Trafficking Victims Protection Reauthorization Act of 

2008, Pub. L. No. 110-475, § 403 Stat 5044 (2008). 
171  Lukwago v. Ashcroft, 329 F.3d 157, 163 (3rd Cir. 2003). 
172  Id. at 164. 
173  Id. 
174  Id. 
175  Id. at 165. 
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and fear of future persecution by both the LRA and the Ugandan government.176  

His application was denied.177  

In order to qualify for amnesty, one must show that they qualify as a 

“refugee” under the Immigration and Nationality Act (INA) § 101(a)(42)(A).178  

The INA defines a refugee as: 

 

any person who is outside any country of such person's nationality ... and 

who is unable or unwilling to return to, and is unable or unwilling to 

avail himself or herself of the protection of, that country because of 

persecution or a well-founded fear of persecution on account of race, 

religion, nationality, membership in a particular social group, or political 

opinion.179 

 

Persecution “does not encompass all treatment that our society regards as unfair, 

unjust, or even unlawful or unconstitutional,”180 but it does include “threats to life, 

confinement, torture, and economic restrictions too severe that they constitute a 

real threat to life or freedom.”181 

Here, the Third Circuit held that the LRA’s physiological and physical 

abuse of Lukwago was enough to constitute persecution.182  However, the Court 

found that Lukwago’s age and status as a child of northern Uganda was not 

enough to qualify him as a member of a “particular social group” because the 

LRA also abducted adults.183  Thus, Lukwago could not be afforded refugee 

status, and thus amnesty, based on his past persecution by the LRA.184 

Scholars generally agree that because of a child’s relative immaturity and 

experience, “children are limited in their ability to make informed or free choices 

regarding their involvement in warfare” and therefore should not be held fully 

accountable for their actions.185  However, a child soldier’s status as a victim of 

persecution is meaningless within U.S. immigration law which also categorizes 

them as being involved in terrorist activities, an automatic bar to asylum.186  

Justice Scalia expressed this view in his Negusie v. Holder concurrence, arguing, 

“there may well be reasons to think that those who persecuted others, even under 

duress, would be relatively undesirable as immigrants. . ..  The Nation has a 

 
176  Lukwago, 329 F.3d at 165. 
177  Id. at 166. 
178  Abdille v. Ashcroft, 242 F.3d 477, 482 (3rd Cir. 2001). 
179  8 U.S.C. § 1101(a)(42)(A). 
180  Fatin v. I.N.S., 12 F.3d 1233, 1240 (3rd Cir. 1993). 
181  Lin v. I.N.S., 238 F.3d 239, 244 (3rd Cir. 2001). 
182  Lukwago, 329 F.3d at 168. 
183  Id. at 173. 
184  Id. 
185  Rossi, supra note 69 at 396. 
186  Id. at 430. 
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legitimate interest in preventing the importation of ethnic strife from remote parts 

of the world.”187  

 

 

3. Policy  

 

Although Judge Bazelon’s RSB argument was ultimately rejected, the 

United States has given leniency to children who have been subject to coercive 

indoctrination in the past without expressly naming the defense.188  For example, 

the Department of Justice refused to prosecute prisoners of war for treason after 

they had undergone brutal torture and manipulation that indoctrinated them into 

communism.189  After being imprisoned for five months by the Chinese 

government, Richard Tenneson, a seventeen-year-old patriotic American, emerged 

from captivity as a devoted member of the Chinese Communist cause.190  Soon 

after, Tenneson broadcasted propaganda for his captors; denounced his U.S. 

citizenship; refused reparations to the United States; and chose to stay with his 

captors.191  It was later discovered that the Chinese indoctrination techniques 

involved “a series of stages in which the subject is first isolated, then disoriented, 

through malnutrition and constant provocation of anxiety, and finally made to 

participate in symbolic acts of self-betrayal.”192  This degrades the subject's 

previous personality so that the captors can then build up a new personality that 

agrees with their belief structure through positive reinforcement.193  “Eventually, 

the subject does not feel manipulated and comes to truly hold the beliefs of his 

captors.”194  

 

 

a. Mitigating Factors 

 

 In federal cases, sentencing rules are set in the United States Sentencing 

Guidelines (USSG). 195  The USSG sets minimum sentencing for certain federal 

crimes and the guidelines for judges to stray from these minimums.196  The USSG 

states that a federal court may depart downward from a minimum sentence on a 

basis of diminished capacity if the offense is non-violent.197  However, the USSG 

also allows for departure for “extraordinary mental condition,” which is not 

 
187  Negusie v. Holder, 555 U.S. 511, 527 (2009) (Scalia, J., concurring). 
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1994). 
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limited to non-violent crimes.198  Further, the Court of Appeals for the Ninth 

Circuit has explicitly recognized that a successful diminished capacity argument 

for violent crimes would allow for a downward departure from a federal minimum 

sentence; however, it could not alone result in a “not guilty” verdict.199   

More recently, an indoctrination defense has been utilized in U.S. courts 

as a mitigating factor.200  Specifically, the Supreme Court has held that evidence a 

defendant was sexually abused as a child is permissible as a mitigating factor 

against the imposition of capital punishment.201  Further, the failure to present 

such evidence during a capital sentencing would constitute a violation of the 

defendant’s constitutional right to effective assistance of counsel.202  In Wiggins v. 

Smith, the defendant was convicted of capital murder.203  At the sentencing 

hearing, the defense failed to present any evidence of Wiggins' life history and 

Wiggins was ultimately sentenced to death by a jury.204  Wiggins, with new 

representation, later sought post-conviction relief on the grounds of inadequacy of 

representation in the penalty phase of his trial for failing to present mitigating 

evidence.205  This evidence included expert testimony that Wiggins consistently 

suffered severe physical and sexual abuse by his mother and multiple foster 

parents.206  The Court held that the failure of Wiggin’s counsel to present evidence 

of his unfortunate childhood at sentencing was enough to violate his Sixth 

Amendment rights.207  The ICC should look to these cases for guidance on how to 

treat former child soldiers who are both victims and perpetrators.  

 

 

C. UGANDA 

 

1. Goals 

 

Uganda was once a British colony; thus, the legal system is largely based 

on English customary and common law.208  Applicable law includes statutory law, 

common law, and doctrines of equity and customary law; however, customary law 

only applies when it does not conflict with statutory law, and the Constitution is 

the supreme law.209  There is a High Court, Court of Appeal, and Supreme 

 
198  U.S.S.G. § 5K2.0; see also Diminished Capacity, supra note 148. 
199  United States v. Green, 152 F.3d 1202 (9th Cir. 1997). 
200  Nolan, supra note 91, at 436. 
201  Wiggins v. Smith, 539 U.S. 510, 519 (2003). 
202  Id. 
203  Id. at 515. 
204  Id. at 515-16. 
205  Id. at 516. 
206  Wiggins, 539 U.S. 510. 
207  Id. 
208  Brenda Mahoro, Uganda’s Legal System and Legal Sector, HAUSER GLOBAL L. 

SCHOOL PROGRAM (Apr. 2020), 
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Court.210  Below the High Court are Magistrate courts and local tribunals.211  

Although the legal system is formally retributive and Uganda referred itself to the 

ICC,212 today the nation is in a stage of transitional justice where the focus is 

restorative justice.213   

Restorative justice principles such as victim and community participation 

have been prominent in Uganda for centuries.214  Although restorative justice 

practices vary over different parts of the country, there are some features that are 

widely shared.  For example, elders frequently play a key role in mediation; 

children are perceived as a responsibility of the community to raise and discipline; 

and the age of a perpetrator is always a mitigating factor in regard to sentencing: 

the younger the child, the more lenient the sentence.215  Throughout Uganda there 

is now a strong “culture of peace” and a “consistent sense of tiredness of violence 

and a strong desire, at the level of civil society, for a peaceful resolution.”216  

 

 

2. Persecution of Child Soldiers 

 

The Children Act of Uganda (The Children Act) defines a child as a 

person under eighteen years old.217  In Uganda, common crimes committed by 

child soldiers include: capital offenses, punishable by death; abduction, 

punishable by imprisonment for ten years; and aggravated assault, punishable by 

imprisonment for five years.218  However, The Children Act guarantees that no 

child will be given a sentence greater than three years despite the charges against 

them.219  Thus, a child soldier could be sentenced for a mere three years after 

committing grave human rights violations; however, the day the child turns 

eighteen and continues their life of forced crime, he or she could be sentenced to 
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214  Zahara Nampewo, Justice for Children: Reference Manual on Restorative 
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death.220  Despite these seemingly lenient juvenile laws, in 2001, Uganda brought 

treason charges against a fourteen and sixteen year old who had been forced to 

fight alongside the LRA.221  The charges resulted in death sentences that were 

only dropped after lobbying by nongovernmental organizations.222 

Nonetheless, Uganda ratified the Convention on the Rights of the Child 

(CRC) in 1990, and has been applauded for incorporating the juvenile justice 

provisions into the nation’s domestic legislation.223  The CRC calls upon state 

parties to consider diversionary measures outside judicial proceedings when 

holding children accountable for crimes.224  Features of restorative justice as 

applied traditionally have been implemented in Uganda’s modern justice 

system.225  For example, The Children Act adopts the punishment of caution and 

payment of symbolic compensation (reparation) for children in conflict with the 

law.226  

Restorative justice and reconciliation is most prominent at the village 

levels through means of traditional rituals.227  The insurgency of the LRA has 

taken place mainly in Northern Uganda, which is home to the Acholi ethnic 

group.228  Traditional Acholi cultural beliefs focus on the need for reconciliation, 

forgiveness, and reintegration.229  Nonetheless, when children return home they 

are often alienated, distrusted, and feared by their communities and families 

because the community believes they are carrying bad cen or evil spirits.230  

However, many believe there are multiple community rituals that restore peace in 

the returnees.  One ritual, yubo kom, involves the assistance of a local healer who 

can transfer the bad spirit from the child into his own body in order to understand 

the reason for the disturbance.231  The spirit is then placed into a goat that is killed 

along with the spirit, restoring peace.232  This ritual typically involves organization 

by the whole community, which gives the child a sense of being valued by the 

collective family.233  Cleansing the bad cen is believed to prevent delinquent 

behavior that could lead the child to kill again.234 
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Matu oput is another commonly used reconciliation ceremony used by 

the Acholi people of Uganda.235  The ceremony brings the family of a victim 

together with the family of an accused.236  An elder then investigates the conflict 

and there is a “group acceptance of responsibility for wrongdoing, repentance, 

compensation, and finally reconciliation.”237  To close out the ritual, the families 

drink bitter root extract which is believed to restore relationships.238  Although 

there are no uniform guides on certain aspects, such as sentencing within Matu 

oput, the proceeding does rely on precedent and values, consistency, and 

predictability.239  

 

 

3. Policy 

 

 Ugandan law currently provides complete amnesty to any person who 

was engaged in acts of war against the government, so long as they renounce and 

abandon their involvement in the rebellion.240  The legitimacy of Uganda’s 

Amnesty Act has been questioned since the trial of Thomas Kwoyelo, which was 

the first national prosecution of an LRA commander in Uganda.241  In 1987, the 

LRA abducted thirteen-year-old Kwoyelo shortly after they murdered his 

father.242  Kwoyelo was quickly indoctrinated into the ranks of the rebel group 

after being forced to kill his friends and relatives.243  Kwoyelo fought alongside 

the LRA until 2008 when he was captured during battle in the Democratic 

Republic of the Congo.244  He was tried in the International Crimes Division of 

Uganda’s High Court (ICD), which is complementary to the ICC and holds 

jurisdiction over international crimes including genocide, crimes against 

humanity, and war crimes.245  Kwoyelo pleaded not guilty to twelve war crimes 

and fifty-two violations of the Ugandan penal code, preventing him from 

qualifying for amnesty.246  However, in 2010 after speaking with family, Kwoyelo 
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followed all necessary legal requirements under the Amnesty Act.247  The 

Amnesty Commission and the Director of Public Prosecutions (DPP) ignored his 

request and attempted to continue trial.248  This led the Constitutional Court and 

then the Court of Appeals to rule that Kwoyelo’s constitutional rights had been 

violated when he was denied amnesty after meeting the requisite qualifications.249  

The DPP was ordered to drop the charges and release Kwoyelo, with which they 

complied only momentarily until rearresting him, claiming that two outstanding 

charges had not yet been cleared.250  Almost ten years later, Kwoyelo is still in 

prison awaiting a trial.251 

 

 

VI. CONCLUSION 

 

 Dominic Ongwen and other child soldiers should be given more leniency 

at the international level.  Although Uganda self-referred to the ICC and 

ultimately asked for the ICC’s assistance prosecuting the LRA,252 Uganda’s 

restorative justice goals no longer align with the punitive goals of the ICC.  The 

people of Uganda are more focused on peace and reconciliation than trying to 

distinguish, and then punish, the perpetrators from the victims.   

 The law has recognized certain defenses that work in these limited 

circumstances where a defendant is forced to act criminally due to the 

circumstances around them.  The ICC should take into account former child 

soldier’s rotten social backgrounds.  Almost all children raised by the LRA were 

forced to endure a childhood of violence and harsh conditions that only prepared 

them for a life of warfare.  Further, these children underwent extreme 

brainwashing within their combat training when they were repeatedly threatened, 

tortured, and told that they are fighting in the name of God.  Their indoctrination 

into the LRA can lead them into a position similar to battered women where they 

believe they will be killed if caught escaping and will not be able to survive even 

if they successfully escape.  This understanding leads them to develop a sort of 

“diminished capacity” when they go about their lives as adults. Although learned 

violence and fear may not be enough to be considered insanity in court, these 

children are not able to think reasonably as a normal person.  
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 When a child is victimized this severely, it can change the way they act 

in adulthood.  In the case of Dominic Ongwen, the ICC should take Ongwen’s 

victimization into account as a mitigating factor, which has been done in the 

United States in similar circumstances or turn the case back over to Uganda’s 

national courts where they can assess Ongwen’s crimes according to traditional 

restorative justice.  
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