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WTO CASE REVIEW 20201 

 

Raj Bhala,2 David Gantz,3 Dukgi Goh,4 Eric Witmer,5 and Cody N. Wood6 

 
1  This WTO Case Review is the 21st in our annual series on substantive 

international trade adjudications issued by the Appellate Body of the World Trade 

Organization. Each Review explains and comments on Appellate Body Reports adopted by 

the WTO Dispute Settlement Body (DSB) during the preceding calendar year (1 January 

through 31 December), excluding decisions on compliance with recommendations contained 

in previously adopted reports. 

 In the WTO Case Review 2018, we covered one Appellate Body Report, Brazil – 

Certain Measures Concerning Taxation and Charges, which was issued in 2018 and 

normally might have been adopted at the 18 December 2018 DSB meeting, following its 

issuance on 13 December. Possibly, because of conflict over WTO dispute settlement reform, 

the DSB did not adopt it until 11 January 2019. For multiple reasons, the future of the 

multilateral dispute settlement system was in doubt at the time we prepared the 2018 Case 

Review. Thus, we thought it best to include the Brazil Taxes decision in that Review in the 

event there were no more adopted decisions to cover, and thus no more Case Reviews. 

 As the 2019 Case Review attested, there were subsequently adopted Appellate 

Body Reports. The Appellate Body itself ceased to function as of 10 December 2019. The 

U.S. led the charge against the Appellate Body. See OFFICE OF THE UNITED STATES TRADE 

REPRESENTATIVE, REPORT ON THE APPELLATE BODY OF THE WORLD TRADE ORGANIZATION 

(February 2020), 

https://ustr.gov/sites/default/files/Report_on_the_Appellate_Body_of_the_World_Trade_O

rganization.pdf; Raj Bhala, The Death Of The Supreme Court Of International Trade, 28 

November 2019, www.bloombergquint.com/opinion/wto-appellate-body-the-death-of-the-

supreme-court-of-international-trade. 

 As of this writing, uncertainty persists as to what, if any, future decisions may exist 

for us to analyze, because whether the WTO will reach a consensus to resurrect the Appellate 

Body is uncertain. See, e.g., Raj Bhala, Why the WTO Adjudicatory Crisis Will Not Be Easily 

Resolved: Defining and Responding to “Judicial Activism,” in THE APPELLATE BODY OF THE 

WTO AND ITS REFORM (Chief Justice Chang-fa Lo, Taiwan Constitutional Court, Junji 

Nakagawa & Tsai-fang Chen eds.), Chapter 7, 111-123 (Singapore: Springer, 2020). There 

are approximately 14 Panel Reports that have been appealed, but with no functioning 

Appellate Body, they are in limbo, perhaps forever. Accordingly, we anticipate the present 

WTO Case Review 2020 is our final one. 

 Our preceding Reviews are: 

● WTO Case Review 2019, 38 Ariz. J. Int’l & Comp. L. 201–246 (2021). 

● WTO Case Review 2018, 37 Ariz. J. Int’l & Comp. L. 49–135 (2020). 

● WTO Case Review 2017, 36 ARIZ. J. INT’L & COMP. L. 253–366 (2019). 

● WTO Case Review 2016, 34 ARIZ. J. INT’L & COMP. L. 281–460 (2017). 

● WTO Case Review 2015, 33 ARIZ. J. INT’L & COMP. L. 505–629 (2016). 

● WTO Case Review 2014, 32 ARIZ. J. INT’L & COMP. L. 497–646 (2015). 

● WTO Case Review 2013, 31 ARIZ. J. INT’L & COMP. L. 475–510 (2014). 

● WTO Case Review 2012, 30 ARIZ. J. INT’L & COMP. L. 207–419 (2013). 

● WTO Case Review 2011, 29 ARIZ. J. INT’L & COMP. L. 287–476 (2012). 

● WTO Case Review 2010, 28 ARIZ. J. INT’L & COMP. L. 239–360 (2011). 

● WTO Case Review 2009, 27 ARIZ. J. INT’L & COMP. L. 83–190 (2010). 

● WTO Case Review 2008, 26 ARIZ. J. INT’L & COMP. L. 113–228 (2009). 

● WTO Case Review 2007, 25 ARIZ. J. INT’L & COMP. L. 75–155 (2008). 

● WTO Case Review 2006, 24 ARIZ. J. INT’L & COMP. L. 299–387 (2007). 

https://ustr.gov/sites/default/files/Report_on_the_Appellate_Body_of_the_World_Trade_Organization.pdf
https://ustr.gov/sites/default/files/Report_on_the_Appellate_Body_of_the_World_Trade_Organization.pdf
http://www.bloombergquint.com/opinion/wto-appellate-body-the-death-of-the-supreme-court-of-international-trade
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● WTO Case Review 2005, 23 ARIZ. J. INT’L & COMP. L. 107–345 (2006). 

● WTO Case Review 2004, 22 ARIZ. J. INT’L & COMP. L. 99–249 (2005). 

● WTO Case Review 2003, 21 ARIZ. J. INT’L & COMP. L. 317–439 (2004). 

● WTO Case Review 2002, 20 ARIZ. J. INT’L & COMP. L. 143–289 (2003). 

● WTO Case Review 2001, 19 ARIZ. J. INT’L & COMP. L. 457–642 (2002). 

● WTO Case Review 2000, 18 ARIZ. J. INT’L & COMP. L. 1–101 (2001). 

We are grateful to the Editors and Staff of the Arizona Journal of International and 

Comparative Law for their excellent editorial assistance and continuing support of our work. 

 The WTO reports we discuss are available on the web site of the WTO, at 

www.wto.org/english/tratop_e/dispu_e/dispu_e.htm. The texts of the WTO agreements we 

discuss are available on the WTO web site, 

www.wto.org/english/docs_e/legal_e/legal_e.htm. Those texts also are published on the 

University of Kansas School of Law Library Research and Study Guide Web Page on 

International Trade Law, http://guides.law.ku.edu/intltrade, from which they may be freely 

downloaded. We endeavor to minimize footnotes and, toward that end, provide citations to 

indicate sources from which various portions of our discussion are drawn. 
2  http://en.wikipedia.org/wiki/Raj_Bhala. Brenneisen Distinguished 

Professor, The University of Kansas, School of Law, Green Hall, 1535 West 15th Street, 

Lawrence, KS 66045-7577 U.S.A.  Tel. 785-864-9224.  Senior Advisor, Dentons U.S. LLP 

(Kansas City, Missouri). Monthly Columnist, “On Point,” Bloomberg Quint (Mumbai), 

www.bloombergquint.com. J.D., Harvard (1989); M.Sc., Oxford (1986); M.Sc., London 

School of Economics (1985); A.B., Duke (1984). Marshall Scholar (1984-86). Member, 

Council on Foreign Relations, Royal Society for Asian Affairs, and Fellowship of Catholic 

Scholars. Author of International Trade Law: A Comprehensive Textbook (5th ed., 4 vols., 

2019), Modern GATT Law (2nd ed., 2 vols., 2013), TPP Objectively (2nd ed., 2019), Trade, 

Development, and Social Justice (2003), Dictionary of International Trade Law (3rd ed., 

2015), and Understanding Islamic Law (Sharī‘a) (2nd ed., 2016). 

 The discussion of the cases herein may appear subsequently in modified form in the 

International Trade Law Textbook and/or other publications. The views expressed herein do 

not necessarily represent those of the University of Kansas, Bloomberg, or Dentons, or their 

employees, affiliates, or clientele. 
3  Will Clayton Fellow for Trade and International Economics, Baker Institute 

for Public Policy, Center for the United States and Mexico, Rice University; Samuel M. 

Fegtly Professor of Law Emeritus, the University of  Arizona, James E. Rogers College of 

Law. Phone 1-520-490-3004; email http://www.law.arizona.edu. BA, Harvard College 

(1964); JD and JSM, Stanford Law School (1967, 1970). Author, An Introduction to the 

United States-Mexico-Canada Agreement: Understanding the New NAFTA (Edward Elgar 

Publishers, 2020, 2021) Paperback available at https://www.e-elgar.com/shop/usd/an-

introduction-to-the-united-states-mexico-canada-agreement-9781800884540.html. 
4  J.D., University of Kansas (2020). 
5  Research Attorney, Kansas Courts of Appeal; Former Junior Research 

Attorney, Chief Justice Lawton Nuss, Supreme Court of Kansas; Former Criminal Law 

Clerk, Missouri State Courts (Division 9, Judge Joel Fahnestock). J.D., University of Kansas 

(2017); B.A., Penn State University (2005); Sergeant First Class, U.S. Army (1999-2009). 

Member, Missouri Bar. The views expressed herein do not represent those of the Supreme 

Court of Kansas, the State of Kansas, or their employees, departments or constituents. 
6  Associate, Dentons US LLP, Kansas City, Missouri, J.D., University of 

Kansas School of Law, 2017. The views expressed herein do not necessarily represent those 

of Dentons, or their employees, affiliates, or clientele. 
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INTRODUCTION 

 

This review is likely last in our series of twenty-one annual WTO case 

reviews, given that the Appellate Body is now moribund and unlikely to be revived 

in the foreseeable future, if at all.  We are grateful to the editors of the Journal who 

have supported this series over the past two decades, and to our readers around the 

world.  It has been an honor and privilege for us to work together and to be a part 

of the international legal history of the World Trade Organization and its Appellate 

Body.  

The vision behind what became the annual WTO case reviews was to write 

a yearly analysis of the emerging corpus of jurisprudence in international trade law 

from the world's newest and arguably most important adjudicatory body, the WTO 

Appellate Body.  We sought to offer a clear summary of the facts, issues, holdings, 

and rationale, and critical commentary of each Appellate Body Report adopted by 

the Dispute Settlement Body.  We knew busy scholars and practitioners could not 

always read lengthy decisions, nor suffer the sometimes-poor writing quality of 

those decisions.  So, we aimed to offer a thought-provoking, user-friendly digest of 

each case, which, depending on the reader, might be all that was necessary, or could 

be a stepping-stone for further research. 

Our sense was that this corpus would develop into international common 

law on GATT-WTO legal issues, in the sense of guidance, or perhaps precedent in 

a loose sense (what has been called de facto stare decisis).  We were right, although 

as many readers are aware, the Appellate Body’s alleged misuse of “precedent” is 

one of the many Appellate Body-related issues to which the United States has 

objected in recent years. 

What we did not envision was that the Appellate Body would be killed by 

one of its greatest champions from the Uruguay Round – the United States.  Or, to 

frame the narrative differently, what we did not anticipate is that the Appellate Body 

would be both so successful but also so controversial that the United States would 

feel a need to destroy a creature it created, like Mary Shelley's Frankenstein? 

There have been few significant developments during the early months of 

the Biden Administration, although USTR has made clear that the United States 

will not lift its veto of Appellate Body appointees unless and until U.S. concerns 

are effectively addressed by the membership.  At a meeting in February 2021, 

representatives of the Biden administration said it could not do so because the U.S. 

“continues to have systemic concerns” with the functioning of the appellate body 

as have all previous administrations over the past 16 years.7  

These included, inter alia, the failure of the Appellate Body to complete its 

appeals within the 90 day requirement of the Dispute Settlement Understanding 

(DSU); permitting members to sit on cases after their terms had expired; embracing 

the use of precedent; deciding factual as well as legal issues on appeal, including 

 
7  Bryce Baschuk, Biden Picks Up where Trump Left Off in Hard-Line Stances 

at WTO, BLOOMBERG, (Feb. 22, 2021), https://www.bloomberg.com/news/articles/2021-02-

22/biden-picks-up-where-trump-left-off-in-hard-line-stances-at-wto (last visited Mar. 16, 

2021). 
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issues of national law; opining on issues not required by the case at hand;8 and, 

perhaps most important, failure to comply with the critical dictates of the DSU that 

“Recommendations and rulings of the DSB cannot add to or diminish the rights and 

obligations provided in the covered agreements” and “shall not nullify or impair 

benefits accruing to any Member under those agreements.”9  To date, the Biden 

Administration has not suggested that it would condition a compromise on the 

Appellate Body appointments on other concerns about the WTO, such as the 

practice of self-selection of status as a developing country that should receive 

special and differential treatment (currently including Singapore, South Korea and 

China, among others) or the inability of the WTO to deal effectively with non-

market economies such as China and Vietnam. 

It is evident, however, that Biden Administration appointees, including 

USTR Katherine Tai, are much more willing to address U.S. concerns through a 

serious dialogue at the WTO than was the case with the previous administration.10  

Still, given the reluctance of some WTO Members, particularly India and South 

Africa (two of the five so-called “BRICS”), to meaningfully address these 

deficiencies, and for that matter any significant progress on liberalizing trade even 

if they are not directly involved,11 it seems to us that it could be a long time, if ever, 

before the Appellate Body is resurrected. 

More broadly, some are for obvious reasons questioning the continued 

viability of the WTO itself.  For example, is the WTO now a “sideshow” and a 

“sinking ship” when it comes to the geopolitical challenges the United States and 

other members face with China’s aggressive expansion of its state capitalism, or is 

the WTO ten years too late in doing so?12  Is there any realistic possibility that the 

WTO, which has managed to complete no major negotiations addressing significant 

trade issues since 1994 (given the failure of the Doha Development Round more 

 
8  See Raj Bhala et al., WTO Case Review 2017: World Trade Organization 

Case Review 2017, 36 ARIZONA J. INT’L & COMP. LAW 253, 259–68 (2019). 
9  Dispute Settlement Understanding, arts. 3.2, 3.5. 
10  Emma Farge, U.S. Committed to WTO and Wants it to Succeed, Trad Rep 

Tai Says, REUTERS, Oct. 14, 2021, https://www.reuters.com/world/us/us-committed-

wto-wants-it-succeed-trade-rep-tai-says-2021-10-14/ (last visited Nov. 5, 2021). 
11  See Amiti Sen, India, South Africa Oppose Plurilateral Initiative for E-

Commerce at WTO, BUSINESS LINE (the Hindu), (Mar. 6, 2021), 

https://www.thehindubusinessline.com/economy/policy/india-south-africa-oppose-

plurilateral-initiative-for-e-commerce-at-wto/article34004906.ece (last visited Mar. 17, 

2021) (questioning the legal basis under WTO rules of any plurilateral efforts). Plurilaterals, 

which allow willing members to negotiate trade liberalization in specific areas such as 

government procurement dumping and subsidies without binding other members, date at 

least to 1978, when during the Tokyo Round of GATT negotiations more than half a dozen 

plurilateral agreements (then referred to as “codes”) were concluded by groups of GATT 

Contracting Parties. 
12  See Can the WTO Right the Ship on China? Shea Says Probably Not, WORLD 

TRADE ONLINE, (Mar. 26, 2021), https://insidetrade.com/daily-news/can-wto-right-ship-

china-shea-says-probably-not (last visited Mar. 29, 2021) (quoting former U.S. Ambassador 

to the WTO under the Trump Administration). 
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than a decade ago),13 likely to be able to address technology and competition issues, 

among others?  For some, including the authors of this article, continued viability 

for the organization will depend not simply on whether the Appellate Body can be 

reconstituted in the future (probably not) but on whether the multilateral 

negotiations on fisheries subsidies, which were launched in 2001 and given content 

in 2005,14 can be successfully concluded by the WTO’s Twelfth Ministerial 

Conference scheduled for November 2021.  A successful conclusion to the fisheries 

negotiations could also “demonstrate [the WTO’s] continued relevance as an 

international forum for countries to complete new multilateral trade agreements 

addressing global trade policy challenges.”15  If those negotiations again fail to 

reach a successful conclusion, we suspect that many who have kept the faith up to 

now will no longer do so and continue to shift their negotiating efforts to regional 

trade agreements such as the Comprehensive and Progressive Trans-Pacific 

Partnership16 and the Regional Comprehensive Economic Partnership.17  At present, 

it seems to us that if critical matters such as e-commerce, supply chain management, 

climate change, and labor rights among others are to be addressed in trade 

negotiations, it will be at the regional rather than the global level, with the relevance 

of the WTO to setting the rule of international trade declining further. 

 

  

 
13  See, e.g., Joseph Francois, Doha Round Failure: This is the Way the Round 

Ends…,” VOX EU, Aug. 21, 2008, https://voxeu.org/article/doha-round-failure-way-round-

ends (last visited Mar. 29, 2021). 
14 Negotiations on Fisheries Subsidies, WTO, available at 

https://www.wto.org/english/tratop_e/rulesneg_e/fish_e/fish_e.htm (last visited Mar. 29, 

2021). 
15  liana Wong, World Trade Organization Fisheries Subsidies Negotiations, 

CONG. RESEARCH SERVICE, Sep. 16, 2021, 2, 

https://crsreports.congress.gov/product/pdf/IF/IF11929 (last visited Nov. 5, 2021). 
16  Comprehensive and Progressive Agreement for Trans-Pacific Partnership, 

AUSTRALIAN GOVERNMENT DEPARTMENT OF FOREIGN AFFAIRS AND TRADE, 

https://www.dfat.gov.au/trade/agreements/in-force/cptpp/comprehensive-and-progressive-

agreement-for-trans-pacific-partnership, CPTPP, Mar. 8, 2018, entered into force Dec. 30, 

2018, currently in force for Australia, Canada, Japan, Mexico, New Zealand, Singapore, and 

Vietnam. The agreement has not been ratified by Brunei, Chile, Malaysia and Peru. The 

United States withdrew from the original Trans-Pacific Partnership in January 2017. 
17  See Eleanor Albert, China Leans into RCEP Conclusion as Win, THE 

DIPLOMAT, Nov. 19, 2020, available at https://thediplomat.com/2020/11/china-leans-into-

rcep-conclusion-as-win/ (last visited Mar. 29, 2021) (discussing the conclusion after many 

years of the RCEP). The RCEP Parties include China, the ten ASEAN nations, Australia, 

Japan, New Zealand and South Korea. 
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DISCUSSION OF THE 2020 CASE LAW FROM THE APPELLATE BODY 

 

I. TRADE REMEDIES – COUNTERVAILING DUTIES AND ADVERSE 

FACTS AVAILABLE 

 

A. Citation 

 

WTO Appellate Body Report, United States – Countervailing Measures on 

Supercalendered Paper from Canada, WT/DS505/AB/R, (issued 6 February 2020, 

adopted 5 March 2020) (“Canada Paper”)18 

 

B. Facts 

 

 The United States Department of Commerce (USDOC) assessed 

countervailing duties on paper products from four Canadian producers: Port 

Hawkesbury Paper LP (PHP), Resolute FP Canada Inc. (Resolute), Irving Paper Ltd 

(Irving), and Catalyst Paper Corporation (Catalyst).19  Canada filed a panel request, 

alleging that the USDOC engaged in behavior inconsistent with the SCM 

Agreement and GATT 1994 as follows.  Beginning in 2012, the USDOC began 

every CVD proceeding by putting a question to the producer designed to discover 

any other forms of assistance (OFA) that the producer might get from its home 

country.  If during CVD proceedings the USDOC uncovered other forms of 

assistance which were not on the producer’s list, then the USDOC would apply any 

adverse facts available (AFA) to assess a countervailing duty.  Canada challenged 

this OFA-AFA practice as ongoing conduct which repeated and would likely 

continue into the future.20 

 Applying this OFA-AFA formula, the USDOC found that PHP received an 

“other form of assistance” with respect to the provision of electricity by Nova Scotia 

Power Incorporated.  The USDOC found that Resolute benefitted from the federal 

 
18 Appellate Body Report, United States – Countervailing Measures on 

Supercalendared Paper from Canada, WT/DS505/AB/R (issued 5 July 2018, 

adopted as modified by the Appellate Body 5 March 2020). [Hereinafter, “US – 

Supercalendared Paper Panel Report.”] 

At the Appellate stage, nine WTO Members participated as Third Parties – Brazil, China, 

European Union, India, Singapore, Japan, Korea, Mexico, and Turkey. 
19  Id.  ¶ 1.2. 
20  Id.  ¶ 5.3–5.8. 
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Pulp and Paper Green Transformation Programme.  The USDOC applied an all-

others rate to Irving and Catalyst which Canada contested.21  

 

 

C. Key Issues 

 

 After affirming the Panel’s ruling that the OFA-AFA conduct was a 

“measure” that could be challenged as “ongoing conduct,” the Appellate Body 

analyzed whether the measure was inconsistent with Article 12.7 of the SCM 

Agreement.  Canada asserted that the OFA-AFA measure eliminated the Article 

12.7 requirement for evidence, effectively replacing it with the USDOC’s 

assumptions.22  Article 12.17 of the SCM Agreement states: 

 

In cases in which any interested Member or interested party 

refuses access to, or otherwise does not provide, necessary 

information within a reasonable period or significantly impedes 

the investigation, preliminary and final determinations, 

affirmative or negative, may be made on the basis of the facts 

available. 

 

The Panel began analyzing Canada’s claim by noting that the purpose of 

Article 12.7 is to ensure that a lack of information does not hinder the ability of an 

investigating authority to conduct its investigation.23  

 In the case of Resolute, for example, Resolute had not indicated any 

assistance in response to the OFA question.  During its inquiry, the USDOC 

discovered forms of assistance that Resolute had not disclosed.  The USDOC 

concluded that these discovered forms of assistance provided a financial 

contribution, and a benefit had been conferred.24  The Panel criticized the USDOC’s 

determination as an unwarranted inference made “without taking any further steps 

to confirm that this was in fact the case and providing a reasoned and adequate 

explanation to that effect.”25  

 The United States pointed out practical difficulties involved in the timing of 

verifications and the closing of the record of investigation.  The Panel held that 

respondents have due process rights enshrined in the WTO Agreements which 

outweigh these concerns.  Specifically, an investigating authority must properly 

determine that the information necessary to complete a determination on additional 

subsidization has been withheld first.  The investigating authority can only resort to 

“facts available” after showing that the respondent withheld the information.26  This 

process cannot be truncated simply because it would have been inconvenient or 

even impractical for the USDOC to take further steps to confirm the basic nature of 

 
21  Id.  ¶ 1.3. 
22  Id. ¶ 5.52. 
23  US – Supercalendared Paper Appellate Body Report, supra note 18, ¶ 5.53. 
24  Id. ¶ 5.55. 
25  Id. ¶ 5.56. 
26  Id. ¶ 5.57. 
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the discovered assistance.  The Panel described the USDOC’s question on other 

forms of assistance as very broad.  Thus, the Panel held that an investigating 

authority may not infer that a respondent’s failure to respond fully to such a question 

resulted in a failure to provide information necessary to establish the existence of 

subsidization.  Instead, the information could relate to a much broader range of 

“assistance” which may not justify imposing a countervailing duty. 

 

 

D. Holdings and Rationales 

 

 The Panel made two keys points which were upheld by the Appellate Body.  

The Panel’s focus was on the when and the how behind using facts available.  First, 

about when to use facts available, the adjective “necessary” does a lot of heavy 

lifting in Article 12.7.  This word illustrates that the purpose of Article 12.7 is 

“concerned with overcoming the absence of information required to complete a 

determination.”27  The Panel’s interpretation thus creates a distinction between 

“necessary” information and information that is merely “requested” or “required.”  

Importantly, an investigating authority may only use facts available to fill in the 

blanks remaining when a party fails to give “necessary” information. 

 Second, the Panel specified how to use facts available.  An authority must 

use those “facts available” that reasonably replace the information that an interested 

party failed to provide, with a view to arriving at an accurate determination.28  

Further, the investigating authority may only resort to facts in its possession and on 

its written record because non-factual assumptions or speculations would be 

inconsistent with Article 12.7.29 

 Here, the USDOC disregarded actual amounts discovered from Resolute’s 

company ledger.  Instead, the USDOC relied on rates calculated in an unrelated 

investigation, with the Panel determining that using these rates “over information 

found by the verification team in a respondent’s own company ledger, without 

analyzing that information, was not justified.”30  The Appellate Body affirmed the 

Panel’s conclusion that the USDOC acted inconsistently with Article 12.7 of the 

SCM Agreement when it used facts other than actual amounts present in the 

company ledger discovered at verification, without reasoned and adequate 

explanation.31  

The Appellate Body focused on how much the USDOC inferred rather 

than how much the USDOC knew.  The OFA-AFA measure created the following 

steps: (i) the USDOC asks the other forms of assistance question; (ii) the USDOC 

discovers information that it decides the respondent should have reported in 

response to the OFA question; and (iii) the USDOC applies adverse facts available 

to determine that the discovered information amounts to countervailable subsidies.  

The most significant factor in the USDOC’s conduct is that it refuses to accept 

 
27  Id.  ¶ 5.54. 
28  US – Supercalendared Paper Appellate Body Report, supra note 18, ¶ 5.53. 
29  Id. ¶ 5.53. 
30  Id. ¶ 5.59. 
31  Id. ¶ 5.59. 
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additional information from the respondent at the end, relying solely on the adverse 

facts available to find that the discovered assistance provided a financial 

contribution, conferred a benefit, and was specific.  In short, the USDOC was 

finding necessary elements of a countervailable subsidy from inference.32  

The Appellate Body agreed with the Panel’s assessment of the USDOC’s 

measure.  The USDOC’s mechanical response to the discovery of unreported 

assistance during verification was inconsistent with Article 12.7 for two reasons.  

First, the USDOC simply assumed that all missing information was “necessary” 

under Article 12.7.33  Second, the USDOC relied on non-factual assumptions or 

speculation to assert that the discovered assistance provided a financial 

contribution, conferred a benefit, and was specific.34  The Appellate Body found the 

OFA-AFA measure to be inconsistent with Article 12.7 of the SCM Agreement. 

 

 

E. Commentary 

 

Short and sweet, this Appellate Body Report is marked by its simplicity.  

The Report decided one issue, perhaps one and a half, including whether the OFA-

AFA procedure constituted a “measure” under the GATT.  As for the central issue 

of whether the OFA-AFA measure was inconsistent with Article 12.7 of the SCM 

Agreement, this Report is arguably unnecessary.  In fact, one Appellate Body 

Member filed a separate opinion which would be called a dissenting opinion in 

American jurisprudence.  This dissenting member questioned whether the OFA-

AFA measure was “ongoing conduct.”35  But, most importantly, the dissent noted 

that the entire issue was moot because the USDOC revoked its CVD order 

retroactively to its beginning.  There was nothing left to litigate by the time the issue 

reached the Appellate Body.  In sum, this Report is more of a curio to be read for 

fun or for historical purposes than for useful precedent that future Panels or 

arbitrators can rely on. 

 

 

  

 
32  Id. ¶ 5.77. 
33  US – Supercalendared Paper Appellate Body Report, supra note 18, ¶ 5.81. 
34  Id. ¶ 5.82. 
35  Id. ¶¶ 5.86–5.92. 
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II. TECHINAL BARRIERS TO TRADE –THIRD MEASURE AND 

SYSTEMIC PREVENTION OF IMPORTS 

 

A. Citation 

 

WTO Appellate Body Report, Russia – Measures Affecting the Importation of 

Railway Equipment and Parts Thereof, WT/DS499/AB/R, (issued 4 February 2020, 

adopted 5 March 2020) (“Russia Railway Equipment”)36 

 

 

B. Facts  

 

The dispute takes place during an ongoing conflict between Ukraine and 

the Russian Federation (“Russia”) that began in early 2014.  The conflict displaced 

millions of Ukrainians, resulted in Russia’s annexation of Crimea, and incurred 

thousands of deaths.37  While these events are of indefinite consequence, they also 

set the stage for a very specific (and novel) Appellate Body decision concerning 

Article 5.1.1 of the TBT Agreement. 

But the roots of the dispute grow from less dramatic circumstances, 

beginning in July 2011.  Then, the Commission of the Customs Union (CU) 

covering Russia, the Republic of Belarus (Belarus), and the Republic of Kazakhstan 

(Kazakhstan) adopted Decision No. 710.38  This decision reformed the technical 

safety standards applicable to rail cars and other railway products used in the CU 

market.39  The decision was to take effect on August 2, 2014—after which the 

affected railway products would require a certificate of conformity registered with 

the region’s Federal Budgetary Organization.40  A later amendment extended the 

transition period to end on August 1, 2016.41 

Despite the transition period, Ukraine argued that Russia began 

suspending certificates (that were previously registered with the FBO) in late 

2013.42  Russia allegedly justified these suspensions as “technical issues,” which 

were necessary because it could not send inspectors to visit Ukraine’s production 

facilities.43  Russia’s stance was at odds with Belarus and Kazakhstan, who each 

continued to provide certificates for Ukrainian railway products under the new 

technical regulations.44  Russia instead considered these Belarusian and Kazakh 

 
36  Appellate Body Report, Russia – Measures Affecting the Importation of 

Railway Equipment and Parts Thereof, WT/DS499/R (issued 30 July 2018, adopted 5 March 

2020) [hereinafter, “Russia Railway Equipment Appellate Body Report.”]. 
37  Gwendolyn Sasse, War and Displacement: The Case of Ukraine, EUROPE-

ASIA STUDIES, 347, 347–53, (2020) 

https://www.tandfonline.com/doi/full/10.1080/09668136.2020.1728087. 
38  Russia Railway Equipment Appellate Body Report supra note 36, at tbl.2. 
39  Id. 
40  Id. 
41  Id. 
42  Id. 
43  Russia Railway Equipment Appellate Body Report supra note 36, tbl.2. 
44  Id.  
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certificates invalid as well, arguing the regulations were only applicable to products 

manufactured within the CU.45  Russia continued to deny new certificate 

applications through 2015 up until the dispute was brought.46 

Ukraine alleged that, as a result of the measures undertaken by Russia, 

exports of rail products from its country to the federation decreased from $1.7 

billion in 2013 to just $600 million in 2014—reaching a low of $110 million in 

2015.47  This steep decline occurred even though the technical regulations had not 

entered into full force.48  Ukraine requested consultations regarding the measures 

on October 21, 2015.49  

On November 11, 2016, Ukraine requested establishment by the Dispute 

Settlement Body (DSB) of a Panel to challenge Russia’s measures.50  In particular, 

Ukraine argued that Russia’s certificate-related measures violated Articles 5.1.1, 

5.1.2, 5.2.2, 5.2.3, and 2.1 of the Agreement on Technical Barriers to Trade (TBT 

Agreement), as well as Articles I:1, III:4, X:3(a), XI:1, and XIII:1 of the General 

Agreement on Tariffs and Trade 1994 (GATT 1994).51    

 

 

C. Key Issues 

 

Ukraine alleged that the actions taken by Russia regarding certificates for 

railway products constituted three challengeable measures. As fully articulated, 

those measures are: 

 

(1) Systematic prevention of Ukrainian railway product imports caused by 

Russia’s suspension of valid certificates issued for railway products, 

refusal to issue new certificates for railway products, and non-recognition 

of certificates issued by the competent authorities of Belarus and 

Kazakhstan as established in accordance with the CU’s underlying treaty 

(the “Systematic Import Prevention measure” or “First Measure”); 

 

(2) the suspensions of valid certificates, the rejections of applications for new 

certificates, and the refusal to recognize certificates of other CU-member 

countries for Ukrainian producers of railway products (the “Suspensions 

and Rejections measure” or “Second Measure”); and 

 

(3) Russia’s non-recognition of certificates issued under the new technical 

regulations by Belarus and Kazakhstan to Ukrainian suppliers of railway 

 
45  Id. 
46  Id. 
47  Id. 
48  Russia Railway Equipment Appellate Body Report supra note 36, tbl.2. 
49  Id. ¶ 1.1. 
50  Request for the Establishment of a Panel by Ukraine, Russia–Measures 

Affecting the Importance of Railway Equipment and Parts Thereof, WT/DS499/2 (Submitted 

November 11, 2016). 
51  Id. at 3–4. 
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products (the “Non-Recognition of Certificates measure” or “Third 

Measure”).52 

 

Ukraine also challenged several of the Panel’s findings regarding these 

measures, arguing the Panel erred: 

 

(1) In its analysis relating to the existence of a “comparable situation” under 

Article 5.1.1 of the TBT Agreement and in finding that Ukraine failed to 

establish that Russia acted inconsistently with its obligations under 

Article 5.1.1; 

 

(2) in finding that Ukraine failed to establish that [its] proposed less-

restrictive alternatives were reasonably available, and that Russia acted 

inconsistently with its obligations under Article 5.1.2 of the TBT 

Agreement; and 

 

(3) in its assessment of the existence of systematic import prevention with 

respect to Ukraine's claims under Articles I:1, XI:1, and XIII:1 of the 

GATT 1994.53 

 

With respect to issue (1), this was the first time the Appellate Body opined 

on the meaning of what constitutes a “comparable situation” under Article 5.1.1. 

 

In turn, Russia argued that the Panel erred: 

 

(1) “[I]n finding that Russia had failed to establish that Ukraine’s panel 

request is inconsistent with Article 6.2 of the DSU;” 

 

(2) in finding that the Third Measure was a general non-recognition 

requirement that arose from the technical regulations; 

 

(3) in finding that the Third Measure could be challenged under the DSU as 

a single measure; 

 

(4) in finding that the Third Measure was within the Panel’s terms of 

reference; and 

 

(5) in making findings about an aspect of the Third Measure that it 

previously found to be outside of its terms of reference.54 

 

Each of the arguments and issues raised by Ukraine and Russia are 

addressed, in this order, below. 

  

 
52  Russia Railway Equipment Appellate Body Report, supra note 36, ¶ 1.2. 
53  Id. ¶ 4.1. 
54  Id. 
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D. Ukraine’s Arguments 

 

1. The Panel Erred in its Analysis Relating to the Existence of a 

“Comparable Situation” under Article 5.1.1 of the TBT Agreement and 

in Finding that Ukraine Failed to Establish that Russia Acted 

Inconsistently with its Obligations under Article 5.1.1. 

 

This decision is the first time the Appellate Body analyzed what 

constituted a “comparable situation” for purposes of suppliers denied rights under 

Article 5.1.1 of the TBT Agreement.  In general, the Article “establishes obligations 

to provide national treatment and most-favored nation treatment with regard to 

access for suppliers from other Members to covered conformity assessment 

procedures of importing Members.”55  Specifically, Article 5.1.1 states that 

Members apply the following when certifying the technical compliance of products 

imported from another Member: 

 

…conformity assessment procedures are prepared, adopted and 

applied so as to grant access for suppliers of like products 

originating in the territories of other Members under conditions 

no less favorable than those accorded to suppliers of like products 

of national origin or originating in any other country, in a 

comparable situation; access entails suppliers' right to an 

assessment of conformity under the rules of the procedure, 

including, when foreseen by this procedure, the possibility to 

have conformity assessment activities undertaken at the site of 

facilities and to receive the mark of the system[.]56 

 

The first clause of Article 5.1.1 sets forth the obligation that a Member’s 

governing authority must provide conformity assessment procedures on a national 

treatment and most-favored nation basis to Member suppliers of “like products” “in 

a comparable situation.”57  The second clause states that suppliers should have 

“access” to these procedures so that their products may be found to conform with 

the importing Member’s regulations.58  This access includes the possibility of 

having any requisite inspections undertaken at the Member-supplier’s facility.59 

The language used in the two clauses is important.  “In contrast to other 

non-discrimination obligations, such as Article III:4 of the GATT 1994 and Article 

2.1 of the TBT Agreement, the obligations under Article 5.1.1 of the TBT 

Agreement attach to the suppliers of products as opposed to the product itself.”60  

Article 5.1.1’s separation between suppliers and their products thus means suppliers 

 
55  Id. ¶ 5.108. 
56  Id. ¶ 5.119. 
57  Russia Railway Equipment Appellate Body Report, supra note 36, ¶ 5.121. 
58  Id. 
59  Id. 
60  Id. ¶ 5.122. 
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should receive access to conformity assessment procedures, while the products 

themselves are to receive the “positive assurance of conformity” that results from 

said procedures.61  

In this scenario, a like-products assessment is still required.62  But 

determining whether a Member is in violation of Article 5.1.1 also “requires an 

assessment of whether the conditions for access to conformity assessment granted 

by the regulating Member to suppliers of domestic or third-country products modify 

the conditions of competition to the detriment of suppliers of like imported 

products.63  Article 5.1.1 places its focus on whether the Member supplier is 

discriminated against in terms of the procedures used to conduct assessments (e.g., 

whether onsite product inspections are available) relative to the importing country 

or other Members.64 

The Appellate Body determined that “the factors relevant for purposes of 

establishing the existence of a ‘comparable situation’ [are] those with a bearing on 

the conditions for granting access to conformity assessment in a particular case.”65  

This comparison must “be assessed in relation to the measure at issue granting 

access to conformity assessment to suppliers of like products and in light of the 

particular circumstances of each case.”66  Because the comparison is focused on the 

situations of the suppliers, the factors to consider may vary by industry.67  Other 

factors, such as the nature of the rules of conformity, the product at issue, or the 

internal situation of a country, may be considered.68  All of these factors are weighed 

alongside the importing country’s need to obtain “positive assurance[s]” that the 

imported products will conform with its technical standards.69  

Ukraine challenged the Panel’s explanation of what constituted a 

“comparable situation,” arguing the Panel failed to properly describe what factors 

needed to be compared.70  The Appellate Body disagreed, finding that the Panel did 

make a sufficient consideration and application of potential factors, even if it did 

not prescribe a positive rule for what factors were necessary.71 

The main concern underlying the Panel’s application of the “comparable 

situation” finding related to the ongoing conflict in Ukraine.  The Panel found that 

this conflict made Ukrainian railway suppliers look incomparable relative to other 

suppliers who were not located in similarly dangerous regions.72  Ukraine took issue 

with the Panel’s finding that threats to Russian inspectors’ safety was a valid basis 

to find such situations differed.73  The gravamen of Ukraine’s argument claimed the 

 
61  Id. 
62  Russia Railway Equipment Appellate Body Report, supra note 36, ¶ 5.122. 
63  Id. ¶ 5.123. 
64  Id. 
65  Id. 
66  Id. ¶ 5.125. 
67  Russia Railway Equipment Appellate Body Report, supra note 36, ¶ 5.126. 
68  Id. ¶ 5.128. 
69  Id. 
70  Id. ¶ 5.129. 
71  Id. ¶ 5.136. 
72  Russia Railway Equipment Appellate Body Report, supra note 36, ¶ 5.137. 
73  Id. 
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Panel focused on the circumstances of the inspectors’ situation relative to the 

conflict as a whole.74  Ukraine said that the Panel should have instead taken into 

account the specific situations and locations of the suppliers, rather than the 

upheaval that existed in the country generally.75  The Appellate Body agreed with 

Ukraine.76  While security and life safety concerns within a country may certainly 

bear on a supplier’s situation, the Panel in this instance failed to consider whether 

security concerns for Russian inspectors actually existed at the suppliers’ 

locations.77  

The Appellate Body also concluded that the Panel was wrong to weigh and 

balance Russia’s interests with those of Ukraine when comparing the suppliers’ 

situations.78  Such a balancing test may be appropriate for assessing whether a trade-

restrictive remedy violates Article 2.2 of the TBT, but it is not appropriate for 

Section 5.1.1 claims.79  The Appellate Body also noted that the Panel gave an undue 

amount of deference to Russia’s discretion in where to send its inspectors rather 

than considering the specific facts relevant to the suppliers.80  The Panel’s 

interpretive problems were compounded by its consideration of evidence the 

Appellate Body deemed to be “general,” applicable to irrelevant regions, or else 

lacking in sufficient analysis and comparison to determine its probative value.81 

In the end, the Appellate Body determined that although the Panel interpreted 

the phrase “in a comparable situation” correctly, it failed to make the correct factual 

findings that were specific to the Ukrainian suppliers at issue.82  Consequently, the 

Appellate Body sided with Ukraine and reversed the Panel’s holding to conclude 

that Russia did undertake actions inconsistent with its Article 5.1.1 obligations.83 

 

 

2. The Panel Erred in Finding that Ukraine Failed to Establish That it’s 

Proposed Less-Restrictive Alternatives were Reasonably Available, and That 

Russia Acted Inconsistently with its Obligations Under Article 5.1.2 of the 

TBT Agreement. 

 

Ukraine claimed the Panel failed to act objectively in accord with Article 

11 of the DSU when the Panel found that Russia’s instructions not to approve 

certificates did not violate Article 5.1.2 of the TBT Agreement.84  As Ukraine saw 

 
74  Id. 
75  Id. 
76  Id. ¶ 5.149. 
77  Russia Railway Equipment Appellate Body Report, supra note 36, ¶¶ 5.140–

5.141. 
78  See id. ¶ 5.145. 
79  Id. 
80  Id. ¶ 5.147. 
81  Id. ¶ 5.148. 
82  Russia Railway Equipment Appellate Body Report, supra note 36, ¶ 5.154. 
83  Id. ¶¶ 5.155–5.156. 
84  Id. ¶ 5.157. 
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it, this failure was the result of the Panel’s inadequate consideration of Ukraine’s 

proposed less-restrictive trade measures that were available to Russia.85  

How these alternatives were viewed is important because the Panel’s 

examination of less restrictive alternatives is necessary to determine if Russia was 

acting in conformity with the second sentence of Article 5.1.2.86  This sentence 

states that conformity assessment procedures cannot be more strict than necessary 

“to give the importing Member adequate confidence that products conform with the 

applicable technical regulations or standards, taking account of the risks non-

conformity would create.”87  

The language of Section 5.1.2 indicates that these conformity assessment 

procedures should not be designed to create unnecessary obstacles to international 

trade.88  The obstacles created by the procedure are accordingly weighed against the 

risks of non-conformity and the technical regulation’s legitimacy.89  As a result, the 

existence of unnecessary obstacles to trade under Article 5.1.2 can be determined 

by analyzing the following factors: 

 

i. Whether the conformity assessment procedure provides 

adequate confidence of conformity with the underlying technical 

regulation or standard; 

 

ii. the strictness of the conformity assessment procedure or of the 

way in which it is applied; and  

 

iii. the nature of the risks and the gravity of the consequences that 

would arise from non-conformity with the technical regulation 

or standard.90 

 

Ukraine’s proposed alternative trade restrictions are relevant for analyzing 

factor (ii).91  That is, whether the conformity procedure proposed by Russia is too 

restrictive can be determined by examining whether Russia could achieve the same 

risk-reducing objectives through means that have less of an impact on trade.92 

Ukraine suggested four alternatives it argued were less restrictive, but 

would still meet Russia’s risk-reducing objectives: (1) providing “additional 

communications with the relevant Ukrainian producers;” (2) “entrusting inspections 

in Ukraine to the competent authorities of Kazakhstan or Belarus;” (3) “accrediting 

 
85  Id.  ¶ 5.160 
86  Id. ¶ 5.161. 
87  Russia Railway Equipment Appellate Body Report, supra note 36, ¶¶ 5.181–

5.182. 
88  Id. ¶ 5.183. 
89  Id. ¶¶ 5.185–5.186. 
90  Id. ¶ 5.186. 
91  Id. 
92  Russia Railway Equipment Appellate Body Report, supra note 36, ¶ 5.186. 
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non-Russian experts or organizations to conduct inspections in Ukraine;” and (4) 

“conducting off-site inspections.”93   

The Panel held Ukraine had not met its burden of proof to show each one 

of these options was less-restrictive than the measures Russia adopted.94 

The Appellate Body first considered Ukraine’s argument that offsite 

inspections were available to Russia and could provide confidence that Ukraine’s 

railway products would meet Russia’s standards.95  The Panel’s analysis of this 

issue was complicated by the fact Russia’s laws contemplated the use of offsite 

inspections in certain situations.96  Even though Ukraine’s proposition only 

considered offsite inspections in the abstract, irrespective of Russia’s prior 

procedures, the Panel used this pre-existing law as a benchmark for Ukraine’s 

evidentiary burden.97  The Panel found that Ukraine could have, but didn’t, 

introduce evidence regarding how the law affects Russia’s ability to weed-out non-

conforming merchandise.98  

However, this was not the evidentiary burden Ukraine was required to 

meet.99  Instead, the Appellate Body held that Ukraine’s prima facie burden only 

mandated that the proposed restriction be “hypothetically” feasible.100  This means 

that Ukraine only needed to show that, in concept, its more general alternative was 

“reasonably available” to Russia, such that detailed information as to the 

alternative’s operation was unnecessary.101  Holding Ukraine to the real-world 

technical requirements of Russia’s legislation (which was not the alternative 

Ukraine proposed) went beyond this conceptual hurdle.102 

The Panel did not just apply the wrong evidentiary burden.  The Panel also 

failed to determine whether Ukraine’s proposed offsite inspection measure was 

“less strict and makes an equivalent contribution to the objective of providing 

Russia with adequate confidence of conformity.”103  Because of these two failures, 

the Appellate Body determined that the record was insufficient for it to assess 

whether Russia applied its conformity assessment procedure more strictly than 

Article 5.1.2 allowed.104 

But there are limits to this conceptual evidentiary burden.  Namely, the 

complainant must still provide “sufficient indications that the proposed alternative 

does not a priori impose an undue burden on the respondent, such as prohibitive 

costs or substantial technical difficulties, and is not merely theoretical in nature.”105 

 
93  Id.  ¶¶ 5.176–5.179. 
94  Id. ¶ 5.180. 
95  Id. ¶ 5.199. 
96  Id.  ¶¶ 5.200–5.201. 
97  Russia Railway Equipment Appellate Body Report, supra note 36, ¶¶ 5.200–

5.201. 
98  Id ¶ ¶ 5.200–5.201, 5.210. 
99  Id. ¶ 5.210. 
100  Id. 
101  Id. ¶ 5.206. 
102  Russia Railway Equipment Appellate Body Report, supra note 36, ¶ 5.206. 
103  Id. ¶ 5.205. 
104  Id. 
105  Id. ¶ 5.206. 
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Under these principles, the Appellate Body went on to agree with the 

Panel’s treatment of Ukraine’s three other proposed alternatives.  As to Ukraine’s 

suggestion Russia could credential and appoint non-Russian inspectors to conduct 

the assessments, the Panel found Ukraine did not describe the alternative with 

enough precision to establish the measure was reasonably available to Russia.106  

Ukraine’s alternative proposal that Belarusian or Kazakh authorities could 

carry out inspections was rejected because it was not self-evident Russia had the 

power to trust the decisions of foreign authorities.107  And Russia’s recognition of 

Belarusian and Kazakh conformance certificates under their shared Customs Union 

was not the same as Russia recognizing those countries’ specific inspection 

procedures.108 

The remaining alternative, that Russia could ensure conformity through 

increased communication with Ukrainian suppliers, was dismissed as having an 

uncertain outcome.109  

 

 

3. The Panel Erred in Assessing Whether the First Measure Resulted in 

Systematic Import Prevention of Ukrainian Railway Products under Articles 

I:1, XI:1, and XIII:1 of the GATT 1994. 

 

Ukraine argued that the Panel applied the wrong evidentiary burden and 

the wrong standard of proof when it addressed this question.110  Ukraine believed 

that the First Measure, which concerned Russia’s suspension of conformity 

certificates, rejection of application for new certificates, and non-recognition of 

existing certificates, systematically prevented the importation of Ukrainian railway 

products.111  The Panel found that each of these were “individual decisions” that did 

not, in the aggregate, form a single unwritten measure.112  

Ukraine agreed with the Panel that the existence of a measure must be 

demonstrated by evidence showing “(i) that the measure is attributable to the 

respondent; (ii) the precise content of the measure; and (iii) other elements arising 

from the manner in which the complainant described the measure, such as the nature 

or operation of the measure.”113  However, Ukraine believed the Panel applied these 

elements incorrectly by considering them out-of-order.114  Had the correct order 

been followed, Ukraine argued, the Panel would have viewed each individual 

decision as evidence of a single, unwritten measure.115 

 
106  Id. ¶ 5.207. 
107  Russia Railway Equipment Appellate Body Report, supra note 36, ¶ 5.208. 
108  Id. 
109  Id. ¶ 5.209. 
110  Id. ¶ 5.219. 
111  Id. 
112  Russia Railway Equipment Appellate Body Report, supra note 36, ¶ 5.229.  
113  Id. ¶ 5.220. 
114  Id. 
115  Id. ¶ 5.229. 
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The Appellate Body reiterated that an unwritten measure’s existence is 

often determined through circumstantial evidence and argument.116  The evidence 

required and the elements that evidence must establish may vary depending on the 

measure at issue and the manner in which it is described by the complainant.117  

Panels are afforded discretion in how to organize their assessment depending on the 

measure at issue and the arguments made.118  Ukraine was thus required to show 

the Panel’s order of analysis in this case resulted in an error in the specific 

circumstances of the case.119 

The Appellate Body ultimately agreed with the Panel’s manner of 

analyzing the First Measure’s existence.120  A key finding of this decision was the 

fact Ukraine described the First Measure by challenging its components on an 

individual basis.121  The Panel was thus correct in analyzing each decision 

separately, and was justified in going on to see if the rationales for these decisions 

shared uniformity such that the existence of a single measure could be identified.122  

Based on the differences in the individual components, a single unifying rationale 

for the proposed measure could not be determined.123 

 

  

E. Russia’s Arguments 

 

1. The Panel Should Have Found Ukraine’s Panel Request Inconsistent 

with Article 6.2 of the DSU. 

 

The Appellate Body first addressed Russia’s argument that the Panel erred 

in determining that Ukraine’s panel request was consistent with Article 6.2 of the 

DSU.124  Russia claimed Ukraine’s panel request failed to properly identify the 

measures at issue in a manner that allowed them to be clearly linked with the legal 

basis of the complaint.125  

The Appellate Body reiterated the importance of Article 6.2, as the panel 

request “delimits the scope of a panel's jurisdiction and serves the due process 

objective of notifying the respondent and third parties of the nature of the 

complainant's case.”126  The panel request must “plainly connect the challenged 

measures with the provisions of the covered agreements claimed to have been 

infringed, so that the respondent party is aware of the basis for the alleged 

 
116  Id. ¶ 5.234. 
117  Russia Railway Equipment Appellate Body Report, supra note 36, ¶ 5.234. 
118  Id. ¶ 5.235. 
119  Id. 
120  Id. ¶¶ 5.250–5.251. 
121  Id. ¶ 5.243. 
122  Russia Railway Equipment Appellate Body Report, supra note 36, ¶¶ 5.243-

5.25. 
123  Id. 
124  Id.  
125  Id. ¶¶ 5.25–5.26. 
126  Id.  ¶ 5.27. 
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inconsistency” of the measure and the covered agreement.127  Such a connection 

requires, at a minimum, identification of the treaty provision at issue.128  Whether a 

connection exists is subsequently informed by careful scrutinization of the request’s 

language as it was presented at the time of filing.129  Statements or submissions not 

contained within the request itself may only be used to confirm or clarify the 

meaning of words used in the request.130 

Russia first took issue with the Panel’s use of “weak auxiliary verbs” such 

as “could relate” or “could concern” to establish a linkage between the measures 

and affronted provisions.131  The Appellate Body rejected this concern, noting that 

Russia failed to conclusively describe why this verbiage affected the quality of the 

linkages the Panel had made.132  

Russia then challenged the measure’s connections by arguing the Panel 

overlooked key similarities between Ukraine’s panel request and the panel request 

at issue in China – Raw Materials, the latter of which the Appellate Body previously 

held to be insufficient.133  But the Appellate Body here found that the Panel did 

compare the two requests “in some detail,” and observed “significant differences” 

between the two.134  As a result, Russia’s argument was rejected.135 

Of note, Ukraine’s panel request identified specific instruments (such as 

particular customs regulations) that were connected with the alleged offending 

measures.136  In contrast, the panel requests in China – Raw Materials cited entire 

charters, codes, or administrative measures without referring to specific sections of 

those instruments.137  Moreover, the violation allegations in China – Raw Materials 

were not linked to these instruments, nor did the requests explain how the alleged 

measures caused the alleged WTO violations.138  In contrast, Ukraine’s panel 

request described the measures with reference to specific instruments and also 

paired the alleged WTO violations with explanations of why the related measure(s) 

is/are inconsistent with Russia’s obligations.139  As a result, the Panel found 

Ukraine’s linkages sufficient.140 

 

 

 
127  Russia Railway Equipment Appellate Body Report, supra note 36, ¶ 5.27. 
128  Id. ¶ 5.28. 
129  Id. ¶ 5.29. 
130  Id. 
131  Id. ¶ 5.32. 
132  Russia Railway Equipment Appellate Body Report, supra note 36, ¶ 5.32. 
133  Id. ¶ 5.33; see Appellate Body Report, China—Measures Related to the 

Exportation of Various Raw Materials,  

WT/DS394/AB/R, WT/DS395/AB/R, WT/DS398/AB/R (issued Jan. 30, 2012) (hereinafter, 

“China – Raw Materials”). 
134  China – Raw Materials, supra note 133. 
135  Russia Railway Equipment Appellate Body Report, supra note 36, ¶ 5.35. 
136  Id. ¶ 5.33. 
137  Id. 
138  Id. 
139  Id. 
140  Russia Railway Equipment Appellate Body Report, supra note 36, ¶ 5.33. 
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2. The Panel Should Not Have Found that Ukraine Properly Identified the 

Third Measure Under Article 6.2 of the DSU. 

 

Russia claims that the Panel acted inconsistently with Article 6.2 of the 

DSU by determining that Ukraine identified the Non-Recognition of Certificates 

(the Third Measure) as a “measure” under the TBT Agreement.141  According to 

Russia, this error stems from the Panel’s “contextual interpretation” of the 

measure’s description, rather than an interpretation that looked at the request “on 

its face.”142 

Russia’s argument hinged on two technical distinctions when reading the 

measure.  The initial distinction noted the panel request describes the first two 

measures as “certain alleged actions” by Russia, whereas the Third Measure merely 

identifies documents related to Russia’s actions.143  Russia contends the distinction 

must be intentional such that the Third Measure is merely a recitation of documents 

rather than a specifically identifiable action undertaken by Russian authorities.144  

The Appellate Body agreed with the Panel that the Third Measure was 

appropriately identified in line with Article 6.2.145  Citing its earlier holding that the 

language of the request must be scrutinized as a whole, the Appellate Body found 

that the Panel could consider the Third Measure’s description in the context of the 

panel request’s other statements.146  Not only was the Panel’s approach appropriate, 

but it also considered the differences Russia claimed were ignored.147  

Russia’s second technical reading was rejected on similar grounds.148  

Russia could not claim the Third Measure referred to a single technical regulation 

based on the “plain meaning” of the referenced documents.149  Doing so would not 

consider the recitation of the documents in the context of the request “as a whole.”150 

Russia’s final challenge on this subject argued that the Third Measure was 

improper because it referred to a complex, lengthy document (CU Technical 

Regulation 001/2011) in its entirety.151  Instead, Ukraine should have referred to the 

specific parts of the regulation that were offensive in accord with a prior Panel 

decision in Australia – Apples.152  The Australia – Apples decision found that a 

panel request cannot make a broad reference to measures existing in a long and 

 
141  Id. ¶ 5.36. 
142  Id. 
143  Id. ¶ 5.40. 
144  Id. 
145  Russia Railway Equipment Appellate Body Report, supra note 36, ¶ 5.49. 
146  Id.  ¶¶ 5.38–5.42. 
147  Id. 
148  Id. ¶ 5.44. 
149  Id. ¶¶ 5.43–5.44. 
150  Russia Railway Equipment Appellate Body Report, supra note 36, ¶¶ 5.43–

5.44. 
151  Id. ¶ 5.45. 
152  Id. 
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complex government report.153  Instead, the request should have specifically 

described the measures within its own text.154  

The Panel rejected Russia’s comparison of Ukraine’s cited documents to the 

“complex” document cited in the Australia – Apples panel request.155  The Panel 

reasoned that Ukraine’s request contained multiple references to the regulation, and 

the context allowed one to discern that the Third Measure referred to Russia’s use 

of the regulation as a means to not recognize Belarusian or Kazakh certificates 

issued to Ukrainian producers of railway products.156  The Appellate Body upheld 

that decision on technical grounds.  That is, Russia only disagreed with the Panel’s 

reasoning but did not argue why it was erroneous.157 

 

 

3. The Panel Should Not Have Found that the Third Measure Could be 

Challenged under the DSU as a Single Measure. 

 

Russia made numerous arguments that the Third Measure should not have 

been recognized as a single measure.  The most important of these argued that the 

Panel did not objectively consider the evidence to determine whether the measure 

actually existed and whether the measure was “general.”158  It also argued that 

Ukraine did not make the requisite prima facia case demonstrating the measure 

existed.159 

As context, the Appellate Body explained Ukraine’s evidentiary basis for 

why Russia applied its certification regulations in the manner Ukraine identified as 

constituting the Third Measure.160  Based on documents and instructions created by 

the Russian government, the Panel determined that Russia was indeed engaged in 

activity constituting the Third Measure.161  That is, Russian authorities interpreted 

the technical regulations to impose “a general non-recognition requirement . . . 

according to which the Russian authorities were not to recognize certificates issued 

under CU Technical Regulation 001/2011 in other CU countries unless the local 

production condition and the local registration condition were met.”162 

Russia argues that the Panel’s review of the evidence was not objective 

and therefore violated Article 11 of the DSU.163  Thus, the Panel erred in 

determining that the Third Measure existed as a general non-recognition 

 
153  Id. ¶ 5.45. 
154  Id. 
155  Russia Railway Equipment Appellate Body Report ¶ 5.48; see Australia – 

Measures Affecting the Importation of Apples from New Zealand, WT/DS367/AB/R, 

Appellate Body Report (Issued 29 November 2010) (hereinafter “Australia–Apples”). 
156  Russia Railway Equipment Appellate Body Report, supra note 36, ¶ 5.47. 
157  Id. ¶ 5.48. 
158  Id. ¶ 5.50. 
159  Id. 
160  Id. ¶ 5.51. 
161  Russia Railway Equipment Appellate Body Report, supra note 36, ¶¶ 5.52–

5.58. 
162  Id. ¶ 5.60. 
163  Id. ¶ 5.61. 
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requirement flowing from Russia’s application of the technical regulations.164  

Russia based this argument on the idea that the regulation is applied equally to 

imports of railway products manufactured outside the CU, such that the alleged non-

recognition requirement could not have flowed from the regulations and could not 

have been of a “general” character.165  Russia’s other main argument on this point 

claimed the regulations were “origin neutral.”166  

The Appellate Body recognized that Article 11 of the DSU requires a panel 

to “thoroughly scrutinize the measure before it, both in its design and in its 

operation, and identify its principal characteristics.  This entails identifying all 

relevant characteristics of the measure, recognizing which features are the most 

central to that measure itself, and which are to be accorded the most significance 

for purposes of characterizing the relevant [measure].”167  In doing so, panels are 

afforded a “margin of discretion” provided their decisions are reasoned and rely on 

a sufficient evidentiary basis.168  “To find that a panel acted inconsistently with 

Article 11, the Appellate Body would have to be satisfied that the panel’s errors . . 

. undermine the objectivity of the panel’s assessment of the matter.”169 

The Appellate Body found that the Panel’s assessment of the evidence was 

proper.  In particular, the Appellate Body ruled that the Panel made decisions based 

on the facts presented,170 found that Russia’s evidence was not probative,171 that the 

Panel did consider evidence that Russia argued was ignored, and that Russia’s 

evidence as to the competence of its authorities to construe the regulations was not 

relevant.172 

Finally, Russia’s argument that there was no “general” non-recognition 

requirement that “flows from” the regulation was disregarded.173  Russia claimed 

the regulation was not general because it applied equally to all producers outside 

the CU territory such that Russia would not issue them certificates.174  However, 

the Panel recognized that the complained-of measure was not the regulation itself, 

but rather Russia’s choice to not recognize certificates already issued under the 

regulation.175  The Panel found that Russia failed to produce evidence rebutting this 

non-recognition distinction, and the Appellate Body agreed.176  

The Appellate Body also rejected Russia’s argument that Ukraine failed to 

make a prima facie case that the Third Measure was a single measure.177  In doing 

so, the Appellate Body found the Panel properly considered the evidence before it 

 
164  Id. 
165  Id. ¶ 5.62. 
166  Russia Railway Equipment Appellate Body Report, supra note 36, ¶ 5.63. 
167  Id. ¶ 5.67. 
168  Id. 
169  Id. ¶ 5.68. 
170  Id. ¶ 5.70. 
171  Russia Railway Equipment Appellate Body Report, supra note 36, ¶ 5.71. 
172  Id. ¶ 5.72. 
173  Id. ¶ 5.74. 
174  Id. 
175  Id. 
176  Russia Railway Equipment Appellate Body Report, supra note 36, ¶ 5.74. 
177  Id. ¶ 5.82. 
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to determine that Ukraine made a prima facie case that the Third Measure was a 

single measure.178  Moreover, Russia applied the wrong standard for what evidence 

supports the existence of a single measure.179 

 

 

4. The Panel Should Not Have Found that the Third Measure was Within 

the Panel’s Terms of Reference.  

 

Russia argued that the Panel acted inconsistently with Articles 6.2 and 7.1 

of the DSU by finding that the Third Measure was within the Panel’s terms of 

reference.180  In essence, Russia alleged that Ukraine’s description of the Third 

Measure in its briefing materials was broader than the description set forth in the 

panel request.181  The Appellate Body found that this argument was largely 

redundant of Russia’s third argument.182  Because the Appellate Body upheld the 

Panel’s finding there, it rejected Russia’s “terms of reference” argument in kind.183 

 

 

5. The Panel Erred in Finding that an Aspect of the Third Measure was 

Within its Terms of Reference when it Previously Found Otherwise. 

 

The Panel had previously agreed with, and the Appellate Body recognized, 

one of Russia’s arguments that Ukraine’s “local registration” claim was outside the 

Panel’s terms of reference because the claim was not made in Ukraine’s panel 

request.184  The claim in question alleged Russia did not recognize railway product 

manufacturers who were not locally registered in a CU country.185  Ukraine had 

only raised this claim in its briefing after submitting the panel request.186  The Panel 

evaluated the claim while examining the existence of the Third Measure.187  

Nevertheless, the Panel determined the Third Measure, as described in the panel 

request, existed even though the “local registration condition” was outside the 

Panel’s terms of reference.188 

In Russia’s view, the Panel’s consideration of the local registration 

condition impeded its objectivity even though the Panel ultimately decided the 

condition was outside its terms of reference.189  But the Appellate Body found that 

(1) the Panel’s references to the local registration condition was descriptive,190 (2) 

 
178  Id. ¶ 5.80. 
179  Id. ¶ 5.81. 
180  Id. ¶ 5.83. 
181  Russia Railway Equipment Appellate Body Report, supra note 36, ¶ 5.89. 
182  Id.¶ 5.90. 
183  Id. ¶ 5.91. 
184  Id. ¶ 5.54. 
185  Id. 
186  Russia Railway Equipment Appellate Body Report, supra note 36, ¶ 5.54. 
187  Id. 
188  Id. 
189  Id. ¶ 5.94. 
190  Id. ¶ 5.98. 
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the Panel’s consideration of the evidence did not result in any findings regarding 

the local registration condition per se,191 and (3) the Panel did not conflate the local 

registration condition with the “local production” condition that the panel request 

did describe.192  As a result, the Appellate Body found that the Panel did not act 

inconsistently with Article 11. 

 

 

F. Commentary 

 

As stated earlier, this decision is significant because it raises the first time 

the Appellate Body has outlined an analysis of the “comparable situation” test in 

Article 5.1.1 of the TBT Agreement.  The Appellate Body’s focus on whether 

conditions are comparable at the facility-level raises an interesting dilemma.  The 

test implies that an importing Member country cannot refrain from inspecting the 

facility of another Member country if the conditions (be they logistical, safety, 

access, burden, etc.) are relatively the same at both locations.  Similarly, the 

importing Member may not deny one Member inspections of its exporting facility 

but continue inspections at a different Member’s facility if the conditions under 

which those two facilities operate are similar. 

These requirements may make sense where, for example, the front lines of 

a war cut off access to the infrastructure needed to conduct an onsite inspection or 

make it too dangerous for an inspector to travel there.  If Russia had made such an 

argument relative to the locations of specific Ukrainian facilities, perhaps the 

Appellate Body’s decision would have come out differently (provided that similar 

battles were not occurring near all railway product manufacturing facilities 

worldwide). 

But modern events highlight how specific these differences in situatedness 

may need to be in order to justify the restriction of conformity assessments at some 

locations, but not others.  For example, if a global pandemic makes it dangerous to 

visit all facilities, no matter the location, would an importing country be able to 

argue that it cannot visit a particular exporting facility for safety concerns, when in 

fact those same health concerns are the same for inspectors at its own domestic 

facilities or the facilities of its other trading partners?  Perhaps the importer could 

prevail by providing data and evidence regarding a higher-level of transmissibility 

or lower precautions at the location of the facility in question.  But this analysis 

invites a heightened degree of line-drawing that may give creative Members 

breathing room to distort competition within a particular industry. 

The Appellate Body’s discussion regarding the burden of proof for 

determining the availability of measures is also instructive.  Contrary to the need to 

describe the differences in situations with particularity under Article 5.1.1, a 

complainant that seeks to propose less-restrictive measures of conformity need only 

describe hypothetical (albeit plausible) alternatives to the offending measure.  

Despite such a seemingly low burden, Ukraine was still unable to explain its 

 
191  Russia Railway Equipment Appellate Body Report, supra note 36, ¶ 5.100. 
192  Id. ¶ 5.105.  
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alternatives with enough detail such that the Panel could deem them theoretically 

practicable.  Such a result should be a cautionary tale that countries dreaming up 

other less-restrictive alternatives must still describe, in detail, how those alternatives 

may function—even if those details are purely theoretical.  

 

 

III. TECHNICAL BARRIERS AND INTELLECTUAL PROPERTY 

RIGHTS – PUBLIC HEALTH, TRADE RESTRICTIONS, AND 

TRADEMARK PROTECTION 

 

A. Citation 

 

WTO Appellate Body Report, Australia – Certain Measures Concerning 

Trademarks, Geographical Indications, and Other Plain Packaging Requirements 

Applicable to Tobacco Products and Packaging, WT/DS435/AB/R, 

WT/DS441/AB/R (issued 9 June 2020, adopted 29 June 2020) (“Australia Plain 

Packaging”)193 

 

 

B. Facts194 

 

The Australia Plain Packaging case is a quintessential example of a 

conflict between an importing country (Australia) seeking to protect its public from 

a known evil, smoking, and exporting countries (Honduras and the Dominican 

Republic) concerned about the trade-restrictive use of technical regulations and 

vitiation of intellectual property rights (IPRs).  In this case – possibly the last major 

Appellate Body Report on such a momentous matter, given the December 2019 

demise of that adjudicator – it is not too radical to say that the “good guys” won.  

That is, Australia successfully defended its sovereign right, even moral imperative, 

to discourage smoking against international legal arguments that, however clever, 

 
193  Appellate Body Report, Australia – Certain Measures Concerning 

Trademarks, Geographical Indications, and Other Plain Packaging Requirements 

Applicable to Tobacco Products and Packaging, WT/DS435/AB/R, WT/DS441/AB/R (issued 

9 June 2020, adopted 29 June 2020) [Hereinafter, “Australia Plain Packaging Panel 

Report.”] 

 Thirty-four WTO Members participated as Third Parties – Argentina, Brazil, 

Canada, Chile, China, Dominican Republic, Ecuador, European Union, Guatemala, India, 

Indonesia, Japan, Korea, Malawi, Malaysia, Mexico, New Zealand, Nicaragua, Nigeria, 

Norway, Oman, Panama, Peru, Philippines, Russian Federation, Singapore, South Africa, 

Taiwan (Chinese Taipei), Thailand, Turkey, Ukraine, United States, Uruguay, Zambia, and 

Zimbabwe.  The participation of both China and Taiwan (Chinese Taipei) notable.  A fruitful 

area of research may be to examine the instances of this dual participation and evaluate the 

extent to which China and Taiwan do, or do not, argue similar positions, with a view to 

gauging the independence of their respective multilateral trade policies. 
194  See Australia Plain Packaging Appellate Body Report, supra note 193, ¶¶ 

5.3–5.13. 
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served only to perpetuate a vice that kills (according to the World Health 

Organization) over 8 million people annually.195 

In 2008, the Australian government established the National Preventative 

Health Taskforce to address ongoing domestic health issues caused by tobacco.  In 

2009, this Taskforce issued a report indicating action on tobacco control, including: 

“(1) making tobacco products significantly more expensive; (2) ending all 

remaining forms of advertising and promotion of tobacco products (which included 

a specific action to eliminate promotion of tobacco products through design of 

packaging); and (3) eliminating exposure to second-hand smoke in public 

places.”196  

In 2011, the Australian legislature put a series of tobacco-control-related 

measures in place, which became the issues of the World Trade Organization 

(WTO) dispute.  Those measures were the: 

 

(1) Tobacco Plain Packaging Act 2011 (also called the “TPP Act”);  

(2) Tobacco Plain Packaging Regulations 2011, as amended by the 

Tobacco Plain Packaging Amendment Regulation 2012 (Number 

1) (also called the “TPP Regulations); and the 

(3) Trademarks Amendment (Tobacco Plain Packaging) Act 2011, 

(also called the “TMA Act”). 

 

Collectively, these measures are referred to as the “TPP measures.” 

The TPP measures intended to discourage the use of tobacco products by 

regulating the retail packaging and appearance of tobacco products.  Compliance 

with the TPP measures was mandated effective December 2012 on all tobacco 

products sold, offered for sale, or otherwise supplied in Australia.  

In October 2012, Honduras requested establishment by the Dispute 

Settlement Body (DSB) of a Panel to challenge Australia’s TPP measures.197  

Honduras claimed these measures were inconsistent with, “(1) Article 2:1 of the 

Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPs 

Agreement); (2) Article 2:2 of the Agreement on Technical Barriers to Trade (TBT 

Agreement); (3) Article 10 bis of the Paris Convention (1967) (as incorporated into 

 
195  See World Health Organization, Tobacco, Key Facts (27 May 2020), 

www.who.int/news-room/fact-sheets/detail/tobacco (also reporting that tobacco “kills 

up to half of its users,” and “[o]ver 80% of the world’s 1.3 billion tobacco users live in low- 

and middle-income countries.”).  The Centers for Disease and Control and Prevention offers 

a different, but still daunting, estimate: globally, approximately 5.4 million people die each 

year due to tobacco-related illnesses, and this figure is expected to grow more than 8 million 

by 2030 at the current rate, assuming nothing further is done to prevent tobacco use.  See 

Centers for Disease Control and Prevention, CDC: Smoking & Tobacco, Global Tobacco 

Control (2 December 2019), www.cdc.gov/tobacco/global/index.htm#core1.  

[Hereinafter, Global Tobacco Control.] 
196  Australia Plain Packaging Appellate Body Report, supra note 193, ¶ 5.3. 
197  See id. ¶ 1.11. 
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the TRIPs Agreement through Article 2:1); and (4) Articles 22:2(b) and 24:3 of the 

TRIPS Agreement.”198 

In November 2012, the Dominican Republic requested establishment of 

the Panel to challenge the TPP measures imposed by Australia.199  The Dominican 

Republic claimed the TPP measures were inconsistent with, “(1) Article 2:2 of the 

TBT Agreement; (2) Article 10 bis of the Paris Convention (1967) (as incorporated 

into the TRIPs Agreement through Article 2:1); and (3) Articles 15:4, 16:1, 16:3, 

20, 22:2(b), and 24:3 of the TRIPs Agreement.”200  

The WTO Panel released its Report on 28 June 2018, in which it found in 

favor of Australia on all claims in both disputes, against Honduras and Dominican 

Republic.201  By August 2018, Honduras and the Dominican Republic (collectively, 

the “Complainants”) notified the DSB of its intention to appeal the Panel Report.202  

The following issues were raised on appeal: whether the Panel erred in finding the 

Complainants had not demonstrated that the TPP measures were inconsistent with 

Australia’s obligations under (1) Article 2:2 of the TBT Agreement; (2) Article 6:1 

of the TRIPs Agreement; and (3) under Article 20 of the TRIPS Agreement.203  

 

 

C. Three Key Issues 

 

The Complainants requested the Appellate Body to reverse the Panel’s 

findings that the Complainants had failed to prove Australia’s TPP measures were 

inconsistent with the following WTO treaties: 

 

(1) Article 2:2 of the TBT Agreement. 

 

(2) Article 16:1 of the TRIPs Agreement. 

 

(3) Australia’s obligations under Article 20 of the TRIPs Agreement. 

 

Accordingly, the Complainants asserted three major claims:204  

 

(1) The Panel erred in its interpretation and application of TBT 

Agreement Article 2:2 with respect to the (a) contribution of the 

TPP measures to Australia’s objective, (b) trade restrictiveness of 

the TPP measures, and (iii) proposed alternative measure (plus 

failed to make an objective assessment of the facts of the case as 

provided for under Article 11 of the DSU). 

 
198  Id. ¶ 1.11. 
199  See id. ¶ 1.12. 
200  Id. ¶ 1.12. 
201  See Australia Plain Packaging Appellate Body Report, supra note 193, ¶ 

1.14. 
202  See id. ¶1.17. 
203  See id. ¶ 4.1. 
204  See id. ¶ 4.1. 
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(2) The Panel erred in its interpretation and application of TRIPs 

Agreement Article 16:1 (and, again, failed to make an objective 

assessment of the matter as provided for under DSU Article). 

 

(3) The Panel erred in its interpretation of the word “unjustifiably” 

and application of TRIPs Agreement Article 20.  (Relatedly, the 

Panel also acted inconsistently with DSU Articles 7:1 and 11 by 

failing to address the Dominican Republic’s claim regarding 

cigarette sticks.) 

 

The holdings and rationales of the Appellate Body on these three claims are 

discussed in turn below. 

 

 

D. Holdings and Rationales 

 

1. TBT Agreement Article 2:2  

 

To establish a measure is inconsistent with Article 2:2, “a complainant 

must demonstrate that: (i) the measure at issue constitutes a ‘technical regulation’ 

within the meaning of the TBT Agreement; and (ii) the measure is ‘more trade-

restrictive than necessary to fulfil a legitimate objective, taking account of the risks 

non-fulfilment would create.”205 

As to the first prong of the requisite showing, Annex 1:1 to the TBT 

Agreement defines “technical regulation” as a: 

 

document which lays down product characteristics or their related 

processes and production methods, including the applicable 

administrative provisions, with which compliance is mandatory.  

It may also include or deal exclusively with terminology, 

symbols, packaging, marking or labelling requirements as they 

apply to a product, process, or production method.206 

 

All parties agreed with the Panel’s decision that, “the TPP measures fall 

within the scope of the TBT Agreement and that that these measures constitute a 

technical regulation within the meaning of that Agreement.”207 

On the second prong, to establish whether a “technical regulation” is 

“more trade-restrictive than necessary” requires a comparison between: “(a) the 

trade restrictiveness and the degree of contribution of the measure at issue to the 

legitimate objective; and (b) the trade restrictiveness and the degree of contribution 

of possible alternative measures that are reasonably available to the legitimate 

 
205  Id. ¶ 6.2. 
206  Australia Plain Packaging Appellate Body Report, supra note 193, ¶ 6.3. 
207  Id. ¶ 6.6. 
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objective – taking account of the risks non-fulfilment would create.”208  The 

Appellate Body examined this second prong by dividing it into three specific 

questions.  As to all three, its answers favored Australia. 

 

 

a. Contribution to a Legitimate Objective? 

 

The Complainants claimed the Panel erred in its findings with respect to: 

(1) the contribution by the TPP measures to Australia’s legitimate objective; (2) the 

trade-restrictive nature of the TPP measures; and (3) the availability of less trade-

restrictive alternative measures that provide an equivalent contribution to 

Australia’s legitimate objective.”209 

In respect of (1), the Panel identified the objective pursued by Australia 

with its TPP measures to be, “to improve public health by reducing the use of, and 

exposure to, tobacco products.”210  The identified objective was not contested on 

appeal.  In evaluating the TPP measures in terms of its contribution to Australia’s 

objective, the Panel referred to the following TPP ambitions: 

 

Tobacco plain packaging is intended to: (a) reduce the appeal of 

tobacco products to consumers; (b) increase the effectiveness of 

the Graphic Health Warnings …; and (c) reduce the ability of the 

packaging to mislead consumers about the harmful effects of 

smoking.211 

 

The Panel found the Complainants failed to show the TPP measures would 

not be capable of meeting the TPP mechanisms: (a) reduce the appeal of tobacco 

products to consumers; (b) increase the effectiveness of the Graphic Health 

Warnings; and (c) reduce the ability of the packaging to mislead consumers about 

the harmful effects of smoking.212  Accordingly, the Panel held “the Complainants 

had failed to demonstrate that the TPP measures would be incapable of contributing 

to Australia’s objective of improving public health by reducing the use of, and 

exposure to, tobacco products, through the operation of the three mechanisms 

identified in the TPP Act.”213 

The Dominican Republic unsuccessfully appealed the Panel’s findings.214  

The Dominican Republic asserted that, “the Panel acted inconsistently with Article 

11 of the DSU by disregarding the Dominican Republic’s evidence that directly 

contradicted the Panel’s intermediate conclusion.”215  The Dominican Republic 

 
208  Id. ¶ 6.4. 
209  Id. ¶ 6.11. 
210  Id. ¶ 6.7. 
211  See Australia Plain Packaging Appellate Body Report, supra note 193, ¶ 

6.15. 
212  See id. ¶ 6.62. 
213  Id. ¶ 6.63. 
214  See id. ¶ 6.29. 
215  Id. ¶ 6.79. 
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relied on five reports prepared by two experts for the Complainants.216  But the 

Appellate Body said those reports observed that “tobacco plain packaging was 

perceived negatively by both adolescents and adults in the Australian market, before 

the implementation of the TPP measures.”217  The Panel’s finding spoke to whether 

the “branding elements of tobacco packaging can generate positive imagery,”218 

while the Dominican Republic’s evidence spoke to the perception of tobacco 

packaging as a whole, including both the branding elements and Graphic Health 

Warnings.219  Accordingly, the Appellate Body found that, “the Dominican 

Republic failed to demonstrate the Panel acted inconsistently with DSU Article 11 

by disregarding evidence that contradicting the Panel’s conclusion.”220 

 In elaborating its claims that the Panel erred under Article 2:2, Honduras 

asserted “the Panel failed to conduct an objective examination of the evidence on 

the plain packaging measures’ contribution to the objective of reducing the use of 

tobacco products.”221  Honduras contended the Panel failed in its duty under Article 

11 of the DSU, because it inappropriately attached probative value to the studies 

forming the TPP literature.222  Honduras further asserted the Panel acknowledged 

that, “the studies forming the TPP literature focus on non-behavioral outcomes and 

they are not informative of whether the TPP measures contribute to Australia’s 

objective of reducing the use of and exposure to, tobacco products.”223 

The Appellate Body disagreed.  It found that, “the Panel rejected, rather 

than acknowledged, the studies forming the TPP literature constitutes an inherent 

flaw that is so fatal as to fundamentally undermine the probative value of the TPP 

literature as a whole.”224  Accordingly, the Appellate Body determined Honduras 

failed to prove the Panel acted inconsistently with DSU Article 11 by relying on 

this literature as part of its evidentiary base to gauge the contribution of the TPP 

measures. 

In view of these findings with respect to the Dominican and Honduran 

claims, the Appellate Body upheld the Panel’s conclusion that, the Complainants 

failed to demonstrate that the TPP measures were incapable of contributing to 

Australia’s objective of improving public health by reducing the use of, and 

exposure to, tobacco products.225  As the Appellate Body put it: “[e]vidence before 

us supports the view that, as applied in combination with the comprehensive range 

of other tobacco control measures maintained by Australia and not challenged in 

these proceedings, the TPP measures are apt to, and do, make a meaningful 
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contribution to Australia’s objective of reducing the use of, and exposure to, 

tobacco products.”226 

 

 

b. Trade Restrictive Nature? 

 

The Complainants asserted the Panel erred in its (1) interpretation of “trade 

restrictive” under Article 2:2 of the TBT Agreement, (2) application of this Article 

in its determination of the “trade restrictive” nature of the TPP measures, and (3) 

acted inconsistently with DSU Article 11. 

“A technical regulation is ‘trade restrictive’ within the meaning of Article 

2:2 when it has a limiting effect on international trade.”227  In past instances in which 

the technical regulation accorded less favorable treatment to imported products 

under TBT Agreement Article 2:1, the Appellate Body, “assessed the ‘trade-

restrictiveness’ of specific technical regulations with reference to their limiting 

effect on the ‘competitive opportunities’ available to imported products.228  The 

limiting effect on the “competitive opportunities” of brand-owners/producers are 

insufficient to demonstrate “trade restrictiveness,” but a limiting effect on the 

“competitive opportunities” vis-à-vis domestic products would suffice to 

demonstrate “trade restrictiveness.”229 

On appeal, Honduras asserted the Panel erred in its interpretation of Article 

2:2 by requiring evidence of actual trade effects in the period following Australia’s 

implementation of the TPP measures.230  The Panel considered that, “a showing of 

a reduction in the ‘competitive opportunities’ of imported products is only relevant 

to the assessment of trade restrictiveness to the extent that it reveals a limiting effect 

on international trade.”231  The Panel and Complainants agreed the TPP measures 

would limit the producers from differentiating their product.232  However, the 

Complainants provided no evidence to demonstrate, “how this modification of the 

conditions of competition in the entire tobacco product market amounted to a 

limiting effect on international trade.” 

Honduras and the Dominican Republic both urged that, under the legal 

standard of Article 2:2, any limitation on “competitive opportunities” is sufficient 

to demonstrate “trade-restrictiveness.”233  These Complainants argued the Panel 

erred by finding, “that demonstrating limitations on competitive opportunities is not 

sufficient for demonstrating that a measure is ‘trade-restrictive.’”234 

The Appellate Body disagreed with them, and agreed with the Panel 

findings, that: “the mere fact of a modification of the conditions of competition in 
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a market would not necessarily suffice to conclude on the degree of trade 

restrictiveness of a technical regulation.  Determination of the degree of trade 

restrictiveness requires assessment of how the measure cause a limiting effect on 

international trade.”235  Additionally, the Appellate Body said: 

 

“[as regards] a measure that merely modifies the conditions of 

competition of individual producers within a market, and a Panel 

is unable to anticipate the impact of the measure on the conditions 

of competition for imported products, as a group, from a Member, 

we [Appellate Body] do not see how the Panel could conclude 

that the measure will necessarily have a limiting effect on 

international trade, much less determine the overall degree of 

trade restrictiveness of the measure in questions.”236 

 

So, the Appellate Body concluded the Complainants failed to demonstrate that the 

Panel erred in its interpretation of Article 2:2.237 

The Complainants also asserted the Panel erred in its application of Article 

2:2 by (1) failing to find that a reduction in the opportunity for products to 

differentiate themselves based on brands sufficed to demonstrate that the TPP 

measures were trade restrictive, and (2) wrongly determining the effect of those 

measures on the value of imported tobacco products. 

On these arguments, the Panel found that a reduction in the opportunity to 

differentiate products on the basis of branding did not demonstrate trade 

restrictiveness, because the TPP measures were not shown to discriminate against 

imported products.238  The Complainants disagreed, saying on appeal that the 

Panel’s finding that, “the TPP measures reduced the opportunity for products to 

compete on the basis of brands should have sufficed for the Panel to determine the 

trade restrictiveness of the TPP measures.”239  Yet, the Panel insisted that “where a 

measure modifies the conditions of competition in the market, a Panel must be 

satisfied that such modification will have a limiting effect on trade in order to 

conclude that the measure is trade-restrictive.”240 

Indubitably, as the Panel and Complainants agreed, “the TPP measures 

limit the opportunity for producers to differentiate their products and that, by 

restricting the opportunity for brands to differentiate themselves, the TPP measures 

limit the opportunity for tobacco manufacturers to compete on the basis of such 

brand differentiation.”241  However, in upholding the Panel finding, the Appellate 

Body was not persuaded that, “this modification of the competitive environment for 

all tobacco products on the entire market (which may in principle increase 

competition on the market) constitutes, in itself, a restriction on ‘competitive 
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opportunities’ for imported tobacco products that must be assumed to have limiting 

effect on international trade.”242  Thus, the Appellate Body found “no reason to 

question the Panel’s conclusion that it was unable to anticipate whether the 

reduction in the opportunity to differentiate would have an overall negative impact 

on trade.”243 

Still another point the Complaints contested on appeal concerned the 

Panel’s “assessment of the impact of the TPP measures on the value of imported 

tobacco products.”244  The Complaints alleged that the Panel erred here, too.  The 

Panel determined that “the TPP measures contributed to a shift in the ratio of high-

end to low-end cigarette sales, and found that the mechanism by which the TPP 

measures contributed to this shift were both downward substitution and a general 

decline in tobacco product sales.”245  Yet, the Complainants provided no 

quantitative evidence, or an explanation of causation of the average price and 

aggregate quantity of their imported tobacco products before and after the 

implementation of the TPP measures.246  Such factors would have demonstrated the 

TPP measures reduced the value of imported tobacco products.247 

Rather, the Complainants provided qualitative evidence demonstrating 

that, in the future, the TPP measures will lead to a reduction in the value of imported 

tobacco products.248  The Panel considered the evidence of future impact of the TPP 

measures on value and concluded that “the evidence wasn’t sufficient to 

demonstrate that the TPP measures did, or necessarily would, lead to a reduction in 

value.”249  In view of this evidence (or, rather, the lack thereof), the Appellate Body 

held the Complainants, “have not demonstrated that the Panel erred in its 

application of Article 2:2 in assessing the trade restrictiveness of the TPP 

measures.”250  The Appellate Body did not address the claims under DSU Article 

11, “having mooted the relevant finding upon which Complainants claims are 

based.”251 

In sum, Australia won the battle over trade-restrictiveness.  The Appellate 

body found the Panel did not err in its findings with respect to the trade-restrictive 

nature of the TPP measures.252  “The TPP measures are trade-restrictive, insofar as, 

by reducing the use of tobacco products, they have a limiting effect on trade.  We 

[Panel] also conclude that, while it is plausible that the measures may also, over 

time, affect the overall value of tobacco imports, the evidence before us does not 

show this to have been the case to date.  We [Panel] are also not persuaded that the 
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complainants have demonstrated that the TPP measures impose conditions on the 

sale of tobacco products in Australia or compliance cost of such magnitude that they 

would amount to a limiting effect on trade.”253 

 

 

c. Less Trade-Restrictive Alternatives? 

 

What did the Appellate Body say about the third aspect of the TBT issues, 

namely, the availability of less trade-restrictive alternative measures that provide an 

equivalent contribution to Australia’s legitimate objective?  Did such measures 

exist?  On these questions, too, Australia won. 

The Complainants appealed the Panel’s findings that the two alternative 

measures proposed by the Complainants were not reasonably available alternative 

measures that would be less trade-restrictive than the TPP measures while making 

an equivalent contribution to Australia’s legitimate objective.254  The objective of 

the TPP measures relevant for the Panel’s analysis under Article 2:2 of the TBT 

Agreement was “a reduction in the use of, and exposure to, tobacco products.”255 

The two alternative measures by the Complainants proposed were, an 

increase in the Minimum Legal Purchasing Age, and an increase in taxation of 

tobacco products in Australia.256  These measures were replicas with slight 

variations of measures already implemented in Australia as part of its 

comprehensive tobacco control policy.257  However, the Panel found that, “they [the 

replica measures] still qualif[ied]  as ‘alternatives’ to the TPP measures, in that they 

d[id] not yet exist in the Member in question, in the particular form proposed by the 

Complainant.”258  The Panel also found that, “both measures are reasonably 

available to Australia,”259 which was not challenged on appeal.  So, the Panel 

concluded the Complainants failed to demonstrate that, “(A) each of the two 

alternative measures would be less trade-restrictive than the TPP measures; and (B) 

each alternative measure would make a contribution to Australia’s objective 

equivalent to the of the TPP measures.”260 

The Appellate Body agreed with the Panel.  The Appellate Body found 

that the Complainants offered no evidence to demonstrate the less trade-restrictive 

nature of the two alternative measures compared to the TPP measures.  Therefore, 

the Appellate Body held “the Panel did not err in finding that the Complainants 

failed to demonstrate that these two alternative measures are less trade-restrictive 

than the TPP measures.”261 
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The Complainants also argued the Panel erred in reaching its conclusion 

that the contribution of each alternative measure would not be equivalent to the 

contribution of the TPP measures because: 

 

[T]he Panel rejected equivalence on the basis of the fact that the 

alternative measures contribute to Australia’s objective through 

mechanisms different from the TPP measures, and the Panel 

failed to make a proper comparison between the contributions of 

the challenged and alternative measures, by taking into account 

the synergies purportedly created between the TPP measures and 

Australia’s other existing tobacco control measures, while 

neglecting to consider any synergies that each of the alternative 

measures could newly create with the same existing measures.262  

 

The Appellate Body agreed with the Complainants that, “while the Panel 

Report indicated that each alternative measure may be considered apt to achieve a 

degree of reduction in the use of, and exposure to tobacco products similar or 

comparable to the to the degree of reduction achieved by the TPP measures, the 

alternative measures’ contributions would still fall short of being equivalent, 

because such alternative measures do not address the design features of tobacco 

packaging, and undermine the comprehensive nature of Australia’s policy by 

leaving unaddressed the particular aspect of the multifaceted problem that the TPP 

measures seek to address.”263 

Further, the Appellate Body found that the Panel erred in finding that “each 

alternative measure may be considered apt to achieve a similar or comparable 

degree of ‘meaningful’ overall reduction in smoking in Australia to that of the TPP 

measures, and yet its contribution would not be equivalent, because of its failure to 

address the design features of tobacco packaging that the TPP measures seek to 

address in the context of Australia’s broader tobacco control policy.”264  

So, the Appellate Body found the Panel erred in finding that “the 

complainants failed to demonstrate that each of the two alternative measures would 

be apt to make a contribution equivalent to that of the TPP measures.”265  But, the 

Appellate Body also found the Panel did not err in finding that “the complainants 

failed to demonstrate that these two alternative measures are less trade-restrictive 

than the TPP measures.”266  Consequently, the Appellate Body upheld the Panel’s 

findings that “the Complainants had not demonstrated that the increase in the 

Minimum Legal Purchasing Age, and the increase in taxation, would each be a less 

trade-restrictive alternative to the TPP measures that would make an equivalent 

contribution to Australia’s objective.”267 
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In brief, the Complainants failed to demonstrate the TPP measures were 

more trade-restrictive than necessary to fulfil a legitimate objective, within the 

meaning of Article 2:2 of the TBT Agreement.  In turn, along with its findings on 

the other TBT Agreement issues, the Appellate Body upheld the conclusion that the 

complainants have not demonstrated that the TPP measures are inconsistent with 

Article 2:2.268  

 

 

2. TRIPs Agreement Article 16:1 

 

Honduras argued that “(i) the Panel’s interpretation of the “rights 

conferred” under Article 16:1 was in error; (ii) the Panel’s application of Article 

16:1 to the TPP measures was in error; and (iii) the Panel failed to comply with its 

obligation under Article 11 of the DSU to make an objective assessment of the 

matter.”269  On appeal, the Dominican Republic made no claims under Article 16:1, 

leaving Honduras as the Complainant.  Contesting each of Honduras’ points, 

Australia countered that, “if we [i.e., if the Appellate Body were to] uphold the 

Panel’s interpretative analysis, [then] ‘Honduras’s argument that the Panel erred in 

its application of Article 16:1, as well as their argument that the Panel’s decision 

not to address the complainants’ factual allegation was inconsistent with . . . Article 

11 of the DSU, should be rejected.’”270 

To begin, the Panel opined on the nature and scope of TRIPs Agreement 

Article 16:1. with the key word, exclusive right to “prevent,” the Panel found that 

“the essence of the Article 16:1 obligation is to ensure that rights are available to 

obtain relief against such infringing acts.”271  Article 16:1 provides trademark 

owners the right to “stop or hinder all those not having the owner’s consent from 

using certain signs on certain goods or services, where such use would result in 

likelihood of confusion.” 272  The Panel noted that, “In light of the ordinary meaning 

of the text and, in its view, consistently with prior rulings, Article 16:1 does not 

establish a trademark owner’s right to use its registered trademark.”273 

The Panel said “under Article 16.1, the Panel noted that the trademark 

owner must have the exclusive right to prevent: (i) all third parties not having the 

owner's consent; (ii) from using in the course of trade, identical or similar signs for 

goods or services that are identical or similar to those with respect to which the 

trademark is registered; (iii) such use where it would result in a likelihood of 

confusion.”274  The Panel considered this exclusive right to define what constitutes, 

at a minimum, an infringement of a registered trademark under Article 16:1.  This 

exclusive right may be exercised once the following conditions are met: “(i) the 

unauthorized third party must be using the identical or similar signs for goods or 
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services "in the course of trade"; (ii) the goods or services, with respect to which 

the unauthorized third party is using the identical or similar signs, must be identical 

or similar to the goods or services with respect to which the trademark is registered; 

and (iii) the unauthorized third party's use of the identical or similar signs "would 

result in a likelihood of confusion.”275 

Honduras contended that “the TPP measures erode their distinctiveness, 

thereby ‘constraining trademark owners' ability to exercise their rights under Article 

16.1.’”276  Honduras focused its claim on “the purported effect that the TPP 

measures would have on the ability to demonstrate confusion in cases where 

identical or similar signs were used on similar products.”277  That is, it stressed a 

loss of distinctiveness: “a reduction of the instances in which “likelihood of 

confusion” would arise in the market with respect to tobacco-related trademarks 

whose use is affected by the TPP measures.”278 

In rejecting the Honduran loss-of-distinctiveness-because of the TPP 

measures argument, the Panel noted that “the ‘use’ of a trademark, which is in 

principle relevant for the acquisition and maintenance of distinctiveness, is not 

limited to use on packaging of a product, but rather extends to a wider range of 

commercial, advertising, and promotional activities.”279  The Panel also noted the 

TPP measures does not constrain uses of trademarks, “such as advertising and 

promotion, also relevant for acquiring and maintaining distinctiveness.”280  The 

Panel was not convinced that “the operation of the TPP measures would necessarily 

have the impact that the complainants alleged on the existence of a "likelihood of 

confusion," or how this would be assessed in relation to a specific trademark.281  

TRIPs Agreement Article 16:1 does not imply an obligation by WTO 

Members to: 

 

maintain market conditions that would enable the circumstances 

set out in this provision, including a likelihood of confusion, to 

actually occur in any particular situation.  Rather, Members must 

ensure that, in the event that these circumstances do arise, a right 

to prevent such use is provided.282 

 

Relatedly, the assessment of whether a Member is in compliance with 

Article 16:1 is distinct from, and immaterial to, “whether unauthorized third parties 

actually use similar or identical signs on similar goods or services in the market, 

and whether such use actually does or does not result in a ‘likelihood of confusion’ 

among consumers.”283 
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The Panel opined that WTO Members are in compliance with Article 16:1 

obligations, “if their domestic legislation provides owners of registered trademarks 

with the exclusive right to prevent the activities by third parties proscribed in that 

provision.”284  Vitally, in ruling in favor of Australia, the Panel also found “Article 

16.1, first sentence, of an obligation on Members to maintain the distinctiveness of 

registered trademarks, or to refrain from regulatory conduct that might negatively 

affect the distinctiveness of such trademarks through use.”285 

In reaching these findings, the Panel noted “the purpose of the exclusive 

rights conferred by Article 16:1 . . . is to protect the right owner against 

infringements of its registered trademarks.”286  The Panel cautioned that 

“[encompassing] an additional right to protect against reduction of distinctiveness 

of a trademark, or even a right to protect against lesser awareness of a trademark 

among consumers,”287 would broaden the scope of Article 16:1.  In effect, the 

Honduran argument was too broad – it would expand the meaning of what the text 

of Article 16:1 allows.  The Appellate Body agreed.  So, in an example of textualist 

discipline, the Appellate Body held Honduras failed to prove the Panel’s 

interpretation of the “rights conferred” under Article 16:1 was in error.  

Further, the Appellate Body determined, to prove the TPP measures was 

inconsistent with Article 16:1, Honduras would have to demonstrate that, under 

Australia’s domestic law, a trademark owner lacks the right to prevent third-party 

activities that meet the conditions set out in that provision.  Here, too, Honduras 

failed to prove an inconsistency between TPP measures are inconsistent and Article 

16:1.  

Handing a victory to Australia – that its TPP measures was not violative 

of TRIPs Agreement Article 16:1 – the Appellate Body exercised judicial 

economy.288  It said the condition on which the Honduran appeal was predicated 

was unsatisfied, namely, that the Panel erred in applying TRIPs Agreement Article 

16:1.  Thus, Honduras failed to prove the Panel did not make an objective 

assessment of the matter under DSU Article 11, and in turn, there was no need for 

the Appellate Body to address the remaining Honduran claims. 
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3. TRIPs Agreement Article 20 

 

Honduras also made two claims on appeal under TRIPs Agreement Article 

20 against Australia.289  First, urged Honduras, the Panel mistakenly interpreted the 

term “unjustifiably.”  Second, the Panel erred in its application of the legal standard 

that it had developed from the facts of the current dispute 290 

On the first matter, there were two grounds for Honduras asserting the 

Panel misinterpreted Article 20: (1) “the Panel erred in setting out its understanding 

of the factors that should be considered in a determination of whether the use of a 

trademark in the course of trade is being unjustifiably encumbered by special 

requirements; [and] (2) assuming that the Panel’s interpretation is correct, the Panel 

 
289  In addition to the Honduran TRIPs Agreement Article 20 claims discussed 

above, the Dominican Republic asserted a claim concerning DSU Articles 7:1 and 11 in 

relation to TRIPs Agreement Article 20.  The Dominican Republic contended “the Panel 

failed to assess its claims under Article 20 regarding the prohibition of all trademarks on 

individual cigarette sticks and thus acted inconsistently with Articles 7:1 and 11 of the DSU.”  

Australia Plain Packaging Appellate Body Report, ¶ 6.708.  The Appellate Body rejected 

this contention.  The Dominican Republic argued that “such prohibition on the use of 

trademarks on cigarette sticks is materially different from the prohibition regrading tobacco 

packaging and cigar sticks.”  Id.  It said, “the Panel entirely failed to consider the situation 

of cigarette sticks in the context of its analysis under Article 20.”  Id. 

 Australia countered by observing that “the Panel made findings with respect to the 

TPP measures, which include prohibitions on the use of any trademarks on individual 

cigarette sticks and the requirements affecting the appearance of both retail packaging and 

tobacco products.”  Australia Plain Packaging Appellate Body Report, ¶ 6.709.  And, the 

Panel noted that “in its written submission to the Panel,” the Dominican Republic did not 

make claim on TPP measures’ requirements on the individual cigarette sticks and its 

inconsistency with Article 20.  Australia Plain Packaging Appellate Body Report, ¶ 6.710.  

Instead, the Dominican Republic asked the Panel to find the TPP measures themselves were 

inconsistent with Article 20.  See id. 

 Regarding the consistency of the TPP measures with Article 20, the Panel concluded 

“the Complainants have not demonstrated that the trademark-related requirements of the TPP 

measures unjustifiably encumber the use of trademarks in the course of trade within the 

meaning of Article 20.”  Australia Plain Packaging Appellate Body Report, ¶ 6.714.  The 

Appellate Body interpreted the Panel’s conclusion to “cover the trademark requirements of 

the TPP measure as they apply to packaging of tobacco products as well as tobacco products 

themselves, including cigarette sticks.” 

 Australia Plain Packaging Appellate Body Report, ¶ 6.717.  The Appellate Body noted “the 

Panel did not fail to address the Dominican Republic’s claim that the TPP measures’ 

requirements for individual cigarette sticks are inconsistent with Article 20.”  Australia Plain 

Packaging Appellate Body Report, ¶ 6.718. 

 So, the Appellate Body rejected the Dominican Republic’s claim under DSU Article 

7:1 and 11: “[h]aving upheld the Panel’s findings under Article 2:2 of the TBT Agreement, 

and Articles 16.1 and 20 of the TRIPs Agreement, it follows that we also agree with the Panel 

that Honduras and the Dominican Republic have not succeeded in establishing that 

Australia’s TPP measures are inconsistent with the provision of the covered agreements at 

issue.”  Australia Plain Packaging Appellate Body Report, ¶ 7.15. 
290  See Australia Plain Packaging Appellate Body Report, supra note 193, ¶ 
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erred by not considering it necessary for a Member to adopt less trademark-

encumbering special requirements.”291  Honduras pointed out that Article 20 

prohibits special requirements that unjustifiably encumber the use of a trademark in 

the course of trade.292  The text of Article 20 implies that there may be cases when 

the encumbrance on the use of trademark will be justifiable.293 

Honduras claimed “the Panel read the term ‘unjustifiably’ as referring to 

an absence of ‘good reasons sufficient to support the measure,’ and failed to read it 

in its proper trademark context.”294  Honduras interpreted the term “unjustifiably” 

to “provide for a qualified exception to the general rule that no special requirements 

shall be encumbering the use of a mark in the course of trade.”295  Australia 

countered, saying an encumbrance would be unjustifiable, “if there is no rational 

connection between the measure and its objective.”296 

Applying its predicable lexicographic Vienna Convention approach, the 

Appellate Body agreed with Australia.  The Appellate Body defined the term 

“unjustifiably” in its ordinary meaning, namely, “unacceptable and wrong because 

there is no good or fair reason for it.”297  The Appellate Body noted the text of TRIPs 

Agreement Article 20 does not indicate that the use of a trademark, in the course of 

trade, is a positive right conferred on a trademark owner as claimed by Honduras.298  

Rather, this provision regulates, “the imposition of special requirements in the 

factual scenario when there is a use of a trademark in the course of trade.”299  Article 

20 presupposes that “the use of trademark may be encumbered ‘justifiably’ 

indicates that there is no positive right conferred to the trademark owner, nor is there 

an obligation on Members to protect such a positive right.”300  The term 

“unjustifiably” reflects the degree of regulatory autonomy “Members enjoy in 

imposing encumbrances on the use of trademarks through special requirements.”301 

So, said the Appellate Body, the term “unjustifiably” is defined as, “an 

action for which there is no fair reason, and which cannot be reasonably 

explained.”302  The term “unjustifiably” provides to Members a certain margin of 

discretion in imposing encumbrances on the use of trademarks.303  Accordingly, the 

Appellate Body opined: 

 

“[A] Member that imposes encumbrance on the use of trademarks 

through special requirements must be able to provide a reasonable 

explanation of how an objective pursued by introducing special 
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requirements warranted the resulting encumbrances.  Due 

account should also be taken of the nature and extent of the 

encumbrance at issue, including the extent to which the relevant 

trademarks are affected.”304 

 

Therefore, the Appellate Body agreed with the multiple factors the Panel 

set out to be considered in determining whether use of a trademark in the course of 

trade is unjustifiably encumbered by special requirements: “(I) the nature and extent 

of encumbrances resulting from special requirements, (II) the reasons for the 

imposition of special requirements, and (III) a demonstration of how the reasons for 

the imposition of special requirements support the resulting encumbrances.”305 

Honduras asserted “the Panel erred by not considering it necessary for a 

[WTO] Member, when imposing such special requirements, to opt for a less 

trademark-encumbering special requirement if such is available and provides an 

equivalent contribution.”306  Honduras argued that, “to the extent that the measures 

affect trademark rights, they must at least be necessary in order to be justifiable.”307  

Not so, ruled the Appellate Body.308  The Panel’s interpretation, like that of 

Australia’s, of “unjustifiably” in Article 20 was correct.309 

Regarding its second TRIPs Agreement Article 20 claim, Honduras said 

the Panel erred in its application of the legal standard under this provision because 

(1) of its focus on the economic value of trademarks and assessment of the allegedly 

mitigating factors, and (2) its determination that reasons for the special 

requirements provide sufficient support for the encumbrance.310  Honduras asserted 

“the Panel erred by not focusing on the use of trademark in terms of its 

distinguishing function, and by concluding that there was a mitigating effect 

resulting from the permissible use of certain word marks.”311  Honduras called the 

“prohibition on the use of any figurative signs . . . the ‘ultimate encumbrance’ on 

the use of such trademarks.”312  Here, again, Honduras was unsuccessful. 

To be sure, the Appellate Body agreed the TPP measures, by prohibiting 

the use of design features of trademarks, prevented a trademark owner from 

extracting economic value from the use of such features.313  However, said the 

Appellate Body, “the practical implications of those prohibitions are partly 

mitigated by the fact that the TPP measures allow word trademarks, including brand 

and variant names, to distinguish their product from each other.”314  But, while the 
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encumbrance imposed by the TPP measures were prohibitive, insofar as they 

prohibited the use of design features of trademarks, they also were permissive, 

because they allowed use of word trademarks.  That is why, in considering the 

comprehensive nature of the TPP measures, “the Panel characterized the degree of 

the encumbrances at issue as ‘far-reaching,’ as opposed to constituting an ‘ultimate 

encumbrance’ on the use of trademarks.”315 

The Appellate Body observed Honduras did not seek to establish “that the 

removal of the figurative elements under the TPP measures undermine the ability 

of trademarks to signal individual tobacco products’ quality, characteristics, and 

reputation to consumers.”316  Therefore, “it was appropriate for the Panel to examine 

another aspect of the trademark owner’s legitimate interest – the potential for 

extracting economic value from its trademark.”317  The Appellate Body said “the 

Panel addressed the legitimate interest of the trademark owners by examining their 

potential to extract economic value from their trademarks. 

Honduras also challenged – without success – the Panel’s conclusion that 

the reasons for special requirements under the TPP measures sufficiently supported 

the resulting encumbrances.318  Honduras argued that: (a) “the Panel’s finding that 

the TPP measures contribute[d] to the reduction in the use of tobacco was vitiated 

by the lack of weighing and balancing in the Panel’s analysis, and the lack of 

objectivity in the Panel’s assessment of evidence under Article 11 of the DSU,”319 

and (b) “the Panel erred by rejecting the reasonably available, less trademark-

encumbering alternative measures proposed by the complainant [Honduras].”320 

Regarding point (a), Honduras said “the Panel did not undertake the 

weighing and balancing of the public health concerns and their implications on the 

use of trademarks in the course of trade.”321  As explained above, the Panel found 

the degree of the encumbrances at issue to be “far-reaching.”322  The Panel was 

satisfied that, “for the purposes of Article 20, the reason for which Australia applies 

the trademark requirements, as an integral part of the TPP measures, is to improve 

public health by reducing the use of, and exposure to, tobacco products.”323  

In its findings regarding Article 2:2, the Panel noted, “the rationale for the 

imposition of the TPP measures was that the removal of design features on retail 

packaging and cigarettes has been determined to be apt to reduce the appeal of 

tobacco products and increase the effectiveness of” Graphic Health Warnings.324  

The Panel stated, “TPP measures, are capable of contributing, and do in fact 

contribute to Australia’s objective of improving public health,”325 and ultimately 
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concluded that, “the reasons for which these special requirements are applied 

provide sufficient support for the application of the resulting encumbrances on the 

use of trademarks.”326  The Appellate Body agreed with the Panel. 

The Appellate Body found that, “the Panel’s analysis contains the basic 

elements of the weighing and balancing exercises, such as an assessment of the 

objectives pursued, and the nature of the measures imposed.”327  Honduras’ claim 

the Panel did not undertake any weighing and balancing in its analysis of the TPP 

measures simply was wrong. 

As to point (b), Honduras contended that “by finding that it is not always 

necessary to examine the availability of less trademark-encumbering alternative 

measures, the Panel rejected the notion a measure would be unjustifiably 

encumbering the use of a trademark under Article 20, if the encumbrance went 

beyond what suffices to address the specific policy objective.”328  The Honduran 

contention relied on its allegation that “the Panel failed to apply its own legal test 

to the facts of the case.”329 

The Appellate Body agreed, as Honduras claimed, that “the Panel did not 

consider that an examination of available less trademark-encumbering alternative 

measures is required in examining whether the use of a trademark in the course of 

trade is unjustifiably encumbered by special requirements under Article 20.”330  

However, the Appellate Body saw no error in the Panel’s approach.  The Appellate 

Body ruled that “whether the use of a trademark is unjustifiably encumbered by 

special requirements under Article 20 may include a consideration of less 

trademark-encumbering alternative measures, but this is not a necessary element in 

the assessment of justifiability under Article 20.”331  

 Thus, the overall conclusion of the Appellate Body was that “the Panel did 

not err in its examination of whether the reasons for special requirements under the 

TPP measures sufficiently support the resulting encumbrances.”332  In turn, the 

Appellate Body upheld the Panel’s conclusion that “the complainants have not 

demonstrated that the TPP measures are inconsistent with Australia’s obligations 

under Article 20.”333 
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E. Commentary 

 

1. A Good Precedent 

 

In December 2012, Australia became the first country to implement 

tobacco plain packaging laws.334  Thereafter, Australia faced a long legal battle in 

the WTO, which finally ended on 29 June 2020, when the DSB adopted the 

Appellate Body Report that favored Australia.  This decision set a significant 

precedent in that it was a foundation for other countries to follow without fear of 

legal dispute.  “As of October 2020, 17 countries have adopted plain packaging 

laws, with many more progressing plain packaging laws and regulations to varying 

extents.”335  Many countries that played third party to Australia’s plain packaging 

legal battle are included in those seventeen countries that have adopted the plain 

packaging law. 

The further influence of Australia’s Appellate Body victory around the 

world will be interesting to observe.  In America, tobacco is the leading cause of 

preventable disease, disability, and death.336  Australia’s victory was America’s 

victory, too, insofar as authorities may seek packaging tobacco packaging measures 

that would discourage cigarette smoking.  The U.S. lacks plain or standardized 

packaging rules and lags many countries in graphic cigarette warnings.337  

Foreseeably, tobacco companies will lobby central and sub-central governments – 

especially malleable ones – to eschew such measures. 

 

 

2. Poverty and Tobacco Export Dependence 

 

The Australian Plain Packaging Complainants, Honduras and the 

Dominican Republic, are poor Central American countries.  The majority of 

Hondurans live in rural villages and toil under harsh conditions.  About two-fifths 

of the Honduran labor force work in the agriculture industry.338  Chiquita and Dole, 

two American multinational corporations, are known in part for their plantations on 

which most of Honduran bananas are grown and harvested.  Yet, other than 

bananas, tobacco is an important export crop for Honduras.339 

 
334  See J.E. Cohen, S. Zhou, M. Goodchild, & S. Allwright, Plain Packaging of 
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Warnings, BBC, 16 August 2019, www.bbc.com/news/world-us-canada-49374996.  
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Honduras, ENCYCLOPEDIA BRITANNICA (20 March 2020), 

www.britannica.com/place/Honduras.  
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About two-fifths of Dominicans live below the poverty level.340  The 

agriculture industry was the economic mainstay for the Dominican Republic, until 

the economy became more diversified in the late 20th century.  However, tobacco 

remains an important export crop for the Dominican Republic.341  

In view of the economic state of these two countries, it is perhaps odd that 

they decided to engage a major developed country – Australia – in a protracted legal 

dispute over one of the world’s most dangerous products.  Australia’s TPP measures 

were not discriminatory to Honduras and the Dominican Republic, nor to their 

overall exports of cigarettes.  There was no grand most favored nation or national 

treatment violation at stake, nor any core principle involving sanitary or 

phytosanitary standards.  Rather, it might be inferred by the willingness of the 

Complainants to litigate this case that they felt their reliance on tobacco exports was 

worth the costs of the DSU proceedings.  Might such funds have been put to better 

use, such as agricultural assistance to alter the product mix of Honduran and 

Dominican farm exports?  
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