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HISTORY OF THE YAVAPAI BONDS

The Territory is being filled with misrepresentation and false-
liood, and statements are being scattered broadcast by Democratic
speakers and in Democratic platforms which have not the slightest
foundation in fact and are either inspired by malice or by inex
cusable ignorance of the subject. No doubt many well-meaning
citizens have been deceived, and liave accepted the statements
made to them in good faith as true, and have innocently repeated
slanders against reputable fellow citizens; but every honorable man
in Arizona, be he Democrat or Republican, respects justi e and
fair play, and the people can always be relied upon tn rebuke
slander and malice when they are exposed. ’

Democratic speakers and Democratic platforms have charged
‘raud, corruption and official venality upon Republicans in con-
neetion with the Yavapai county bonds; they designate the obli-
gations as “spurious,” and are attempting to make political capital
by assailing private character viciously. They indulge in specious
and misleading pleadings to the taxpayers in their frantic en-
deavors to inflame the public mind. It is not a political question,
but cne of honor and fair dealing and protection to the public
credit, and the people who read and think can be relied upon to
render justice when the facts are correctly placed before them.
That all may know the truth, without reservation or qualification,
attempt to shield anyone, or shift responsibility in the slightest
degree, and that the public may have reliable knowledge of the
question in all its bearings and be able to render ]udgmunt impar-
tially, a complete and absolutely truthful history of the subject is
here presented:

Under the provisions of Act No. 81 of the Thirteenth Legis-
lative Assembly of the Territory of Arizona, entitled “An Act to
aid in the construction of a railroad in Yavapai County,” approved
March 12, 1885, bonds of the county of Yavapai were issued,
amounting in the aggregate to $292,000, bearing 7 per cent in-
terest.

Act No. 96 of the same legislative session, approved on the
same date, authorized the issuance of $200,000 of Maricopa County
bonds, bearing 7 per cent interest, to aid in the construction of a
railroad from Phoenix to the Southern Pacific. Both roads were
built, and the bonds in each casé were issued and earned. The
road in Maricopa County is still being operated. The road in
Yavapai County was operated for eight years, and then ceased to
exist.



The liabilities of the county to its creditors on account of
these bonds is the same in each county. The fact that the road
in Maricopa County is being operated and the one in Yavapa
County is not does not relieve the latter county of responsibility
to the purchasers of its bonds. Those bonds were purchased in
good faith, and were not only acknowledged to be legal at the
time they were issued, but the principal taxpayers of the county
pledged themselves to use every honorable effort, and their prop-
erty, to see that the bonds were paid. The money derived from
the sale of the bonds was used in constructing a railroad which
was of great assistance in developing Yavapai County and increas-
ing the value of the property therein. The bonds were recog-
nized as valid obligations and interest was paid upon them for eight
years. It will hardly be suggested that the honorable citizens
who endorsed the bonds in the following language, “THAT WL
WILL BY OUR MORAL SUASION AND PERSONAL INFLU-
ENCE AT ALL TIMES UPHOLD AND MAINTAIN THE
SAID BONDS ISSUED UNDER SAID ACT AND THE LE-
GALITY THEREOF, AND OF THEIR ISSUE AND OF THY
RIGHT OF THE RAILROAD COMPANY TO HAVE AND
RECEIVE THE SAME,” were deliberately trying to cheat and
defraud honest investors; and it must be conceded that they
meant everything their words implied.

The bonds of Maricopa County were duly funded by the Loan
Commission, and as no attempt has ever been made to discredit
the obligation, either by Democrats or Republicans, in that county,
and as the Yavapai County bonds seem to be the principal ohject
of Democratic misrepresentation, their history will be further
considered herein. :

* When Mr. T. S. Bullock (who built the Prescott and Arizona
Central railway, in aid of which the subsidy bonds were issued)
was trying to raise money with which to build the road in 1885-6,
the people and taxpayers of the city of Prescott, as evidence of
their good faith in the enterprise, and as a proof of the county’s
intention to carry out the terms of the law, subscribed to 875,000
of the county bonds as follows:

“Know all men by these presents, that for and in considera-
tion of the sum of one dollar, to each of us the unlersigned in
hand duly paid by Thomas S. Bullock and George F. Hamilton,

nnd other good and valuable considerations, the receipt whereof
is hereby acknowledged,

“We, the undersigned, each of us citizens of the Territory of
Arizona and residents and taxpayers in the County of Yavapai, in
said Territory of Arizona, severally, and not the one for ahother,
for himself, his heirs and legal representatives, covenant and
agree to and with said Thomas S. Bullock and George F. Hamil-

ton, their legal representatives and assigns, and to and with each
other, as follows:

“First—Either to purchase and take from the said Thomas
S. Bullock and George F. Hamilton, their legal representatives or
assigns, on demand by them or either of them, at any time within
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two years from this date, as and when demanded by them or either
of them, whether in one amount or in installments to be fixed by
them or either of them (the said Thomas S. Bullock and George
¥. Hamilton, or assigns), the amount of bonds for one thousand
dollars set opposlte our respective names, hereto signed, and
to pay the said Thomas S. Bullock and George F. Hamilton, their
legal representatives or assigns, the par value of such bonds so
written opposite his (such subscriber’s) name, in. lawful money of
the United States, with interest if any there shall be accrued
thereon at the time of demand; said bonds to be issued by said
county of Yavapai, in the Territory of Arizona, under the provis-
ions of Act. No. 81 of the Thirteenth Legislative Assembly of the
Territory of Arizona, entitled “An Act to aid in the construction
of a railroad in Yavapai County,” approved March 12th, 1885.

“Or else in lieu of cash as above, to execute and deliver to the
said Thomas S. Bullock and George F. Hamilton, their legal rep-
resentatives or assigns, on demand by them or either of them,
upon presentation and delivery of said county bonds, at any time
within two years from this date, his (the subscriber’s) individual
bond secured by a good and sufficient deed of mortgage or deed oi
" trust, duly signed and acknowledged and delivered of lands in said
County of Yavapai otherwise unincumbered and of the then as-
sessed value as appraised for assessment of taxes by said county
in the year last preceding said demand, and the actual selling
value of not less than double the amount of the said bonds here-
below written opposite his (the subscriber’s) name. Such bonds
to be conditioned for the payment of said amount, three years
after date ani elivery thereof lo said Thomas S. Bullock and
George I'. Hamilton, their legal representatives or assigns, with
mterst at ¥ per cent per annum from said date, and untll prin-
cipal and interest shall be fully paid.

“Second—The aggregate of the number of = bonds so to b~
purchased and paid for by us shall be seventy-five of one thousand
dollars each, each of the subscribers being responsible only for the
amount subscribed for by him.

“Third—That we will not in any way, directly or indirectly,
oppose or obstruct the issue of the bonds of said County of Yava-
pai, provided to be issued under said Act of the Legislature here-
inbefore mentioned; and

“That we will at all times use our good offices to secure the
prompt and faithful issue of said bonds by the supervisors and
other officers of said county; and

“That we will, by our moral suasion and personal influemce,
at all times uphold and maintain the bonds issued under said Act,
and the legulity thereof, and of their issue, and of the right of the
railroad company to have and receive the same.

“In default or non-performance by any of us, of the covenants
aforesaid, or of any of the terms, covenants or provisions or eondi-
tions of this contract-and instrument,

“We hereby severally promise and agree to and with the said
Thomas 8. Bullock and George F. Hamilton, their legal represent-
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atives or assigns, to pay the said Thomas S. Bulloek and George
F. Hamilton, their legal representatives or assigns, each for
his own default and not one for another, the just and full sum of
double the amount of bonds so subscribed for by each of us re-
spectively, as liquidated damages and not by way of penalty for
non-performance hereof, on the part of each of us respectively.

“In witness whereof we have severally set our hands and
sffixed our respective seals:

“Names. No. of Bonds. Amt
“Levi Bashford.... .... . e e e e 5....85000
“M. Goldwater & Son...... e e e 5.... 5000
“Fd. W. Wells...... ...... ..o ... ... R 3.... 3000
“Wm, H. MeGrew. ..... oo v e 1.... 1000
“Osenberg Bros...... ...... e e e 1.... 1000
“John Raible...... ........ ... e e e 3.... 3000
“Alice Moeller...... .... ..... e e 3.... 30006
“W.E. Hazeltine...... ...... ...... ... ...... 2.... 2000
“NOEHis. oo o e e e e e Z.... 2000
“Geo. H. Currv...... ... .. ... .. .. o, 1.... 1000
“B.H. Weaver.... ...... ..o viiunn oun. .. 1.... 1000 -
“D. Levy & Co...... .. ...... ... ... ...... 2.... 2000
“Kelly & Stephens.... ........ .... .... ...... 2.... 2000
“F. W. Otis.... ... e et e e 2.... 2000
“William Wilkerson. ... .....oov vuunnnn ool . 2.... 2000
“Mrs. F. A. Bashford, by W. C. Bashford, atty. in fact 2.... 2000
“W.C.Bashford. ... ...... ...... ........ ... 1.... 100¢
“R. H. Burmister...... .... ... .... .... ... . 1.... 1000
“FoG. Parker...... ... o 1.... 1000
“Geo. W. Simes. ... ..o oo v o T.... 1000
“Jul N. Rodenburg.... . ...... ...... .. ..... 2.... 2000
“LoB. St.James.... ....... ... ... .. .. .. 1.... 1000
“Anary F. Miller, by 8. C. Miller, atty. in fact...... ..., 100G
“Clark & Adams...... ... ... ..ooe o ouu ... 2.... 2000
“N.W. Bowen. ... oot e o i.... 1000
“Stevens & Cook...... ...... . et e .. 2.... 2000
“Bod. Cook. v vie o e 1.... 1000
“F.J. Butler...... .... .. e et e e 1.... 1000
“F. W. Blake...... ...... ........ e e 1..... 1000
W Wilson....oo oo oo o 1.... 1000
“Johm A. Rush...... ...... ...... S e . 1.... 1000
“Arizoma Publishing Co., per 4. C. Martin. ... .... 1.... 100¢
“Gorham A. Bray...... .... ........ ... ... ... 1.... 1000
“DQ Brecht...... .. ... ... . o o 1.... 1000
“John H. Marion...... ...... ........ o o .. 1.... 100¢
“d. I. Stephens & C. A. Peter, jointly..... .... .. 1.....1000
“Gottlich Urfer...... ...... ...... ........ ... 1.... 1000
“FoA Tritle. ... oo oo 2.... 2000
“Louis Wollenberg. ..... .. .... ... .... ... .. 2.... 2000
“J.L. Fisher...... ........ ... . L 1.... 10600
“W.C.Potts.. ...... ... ..... ..... e e 1.... 1000
“John G. Campbell...... ........ ...... ...... 2.... 2000



“M. T. Herzog & Martin Maier, jointly...... .... 1.... 1000"

“H. H. Cartter. ... ...... .. ... (s i . 1.... 1009
“L.C.Palmer...... .. ... oL o 1.... 1000
SNCB.Bowers.. ... oo oo o aeee o 1l0.. 1000
“J. R. Walker...... .... R P 111110
“J. W. Dougherty & Jos. Dougherty...... .. ...... 1 1000

“Dated at Prescott, Yavapai County, Arizona'Terr.ii;(;r:y, this
28th day of November, 1885.”

“AFFIDAVIT.”
“Territory of Arizona, County of Yavapai, ss.

“We, the undersigned, each for himself and not one for an-
other, being duly sworn, says that he is one of the parties who
executed the within agreement between deponent and certain in-
dividuals. and Themas 8. Bullock and George F. Hamilton, relat-
g to the purchase of certain bonds of the County of Yavapai, ot
said Thomas S. Bullock and George F. Hamilton.

“Deponent hag read the said contract and knows the contents
thereof. Deponent further says that his name subscribed hereto
is in deponent’s proper handwriting; that deponent is worth twice
the amount of the bonds herein agreed to be taken by him, over
and above the debts or liabilities which he owes or has incurred,
and exclusive of property exempt by law from levy and sale under
an execution. . And that deponent is a resident of said County of
Yavapai.”’ ,

(Same signatures signed as weré subseribed above).

Subscribed and sworn to before W.E. Hazeltine, notary public.

W. E. Hazeltine’s signature acknowledged before Eugene
Pannenherg, notary public.

Assessed value of property of subscribers listed and certificd
to by D. . Mitchell, Clerk. Board of Supervisors of Yavapa
County. '

Subscription of citizens assigned as follows:

“I hereby assign all my rights and interests in, to and under
the foregoing instrument to John A. Chrystie and Samuel M.
Janney of New York, for valuable consideration, the receipt of
which is hereby acknowledged New York, May 28th, 1886

' THOMAS 8. BULLOCK. ({(Seal.)

“Witness, THOMAS THATCHER.”

loxtract from Jetter of W. N. Kelly, Mayor of Prescott:

“Prescott, Ariz., Feb. 8, 1886,
“Messrs. Chrystie & Janney, New York:—Gentlemen: o

(After writing at great length, enlarging on the benefits of
the railroad to Yavapai county, Mr. Kelly said:) * * # = =
“That our taxpayers have faith in the enterprise froin a business
standpoint is evidenced by the faet that they petitioned the Legis-
lature to pass an Act donating four thousand dollars per mile for
the coystruction of the same — something they would not have
done had they not had faith in the resources of this county and a
belief that it would stimulate every industry and more than coin-
pensate them for the outlay. Very respectfully,

“WILLIAM N. KELLY,
“Mayor of Prescott.”
—_T7



Extract from letter of W. E. Hazeltine, cashier of Bank of
Arizona:

Bank of Arizona, Prescott, Arizona, Feby. 9th, 1886.
“Messrs. Chrystie & Janney, New York City:—Gentlemen-

(After writing at length upon the merits of the enterprise,
Mr. Hazeltine said:) * * # * * % % % * *x =
“I might add that our president (Sol Lewis) and his brother, cap-
italists of San Francisco, own or control almost the entire debt of
Yavapai county, and not only do not object to further bonding of
the county in the interests of this R. R., but are among the strong-
est supporters of that measure. ‘

“Their action is explained by the faet that they believe such
an improvement will strengthen their interests in the county
rather than weaken them.

“T verily believe this is the chance of a lifetime for the build-
ing of short and profitable piece of railroad.

Yours, very truly,
“W. E. HAZELTINE, Cash.”

(Letter of Governor Zulick.)

“Executive Department of Arizona, Office of the Governor.
Prescott, Arizona, , 1887,
“Messrs. Chrystie & Janney, No. 23 Nassau St., N. Y. City:—

“Gentlemen: Mr. Thomas Bullock of this city, the builder
and general manager of the Prescott & Arizona Central railway,
has requested nie to say a word to you respecting the recognized
standing here, by us, of the securities issued as ‘subsidy’ for the
eompletion of the road. They were issued as directed by law and
subsequently approved by congress; we believe them to be pre-
eminently good. Yavapai county is one of our oldest, best and
nost prosperous counties, with abundance of taxable property to
make good both principal and interest, all of her obligations, and
1 know of no legal restraints now existing or hereafter liable to
exist, to impede her doing so. Very respectfully yours,

“C. MEYER ZULICK, Governor.”

During the preliminary work of organization and raising
money with which to build the road, there was pending in the
Committee on Territories of the United States Senate the bill
which became known after its passage as the ¢Harrison Act,”
limiting territorial indebtedness, etc. Mr. Bullock and associates,
fearing that the bill as originally worded would interfere with the

- sale of Yavapai county bonds, through their attorney, assisted by
Delegate Bean of Arizona, had the following language inserted in
Section 4 of the Act:

“That nothing in this Act contained shall be so consirued as
to aflect the validity of any act of any territorial legislature here
tolore enacted, or of any obligations existing or contracted there-
under, nor to preclude the issuing of bonds already contracted for
in pursuance of express provisions of law; not to prevent ahy ter-
ritorial legislature from legalizing the acts of any county, munici-
pal corporation, or sub division of any territory as to any bonds
heretofore issued or contracted to be issued.”

The bonds were sold and the railroad constructed. It proved
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a great developer to Yavapai county. Interest was paid promptly
Jpon the bonds for years.

In 1890 what is known as the Wolfley funding law was passed
by Congress. Under its provisions the loan commission was
created, consisting of the Governor, Secretary and Auditor of the
territory, and the duties of the commissiom defined. The object
of the law was to reduce the interest charges of the territory. The
legal debts of the territory, the counties, municipalities and school
districts could, under the provisions of the Aect, be funded into &
ver cenl territorial 50-year bonds, thereby saving on an average
3 per cent upon all fundable indebtedness. The territorial fioat-
ing debt, evidenced by warrants, bears 10 per cent, and upon this
kind of indebtedness a saving of 5 per cent is made whenever the
same is funded into territorial bonds. Many territorial, county,
municipal and school district bonds bore 7 and 8 per cent, and
sonie as igh as 10 per cent. The operation of this law, providing
the bonds can be sold, saves the necessity of creating a sinking
fund by taxation to pay maturing obligations; and npon the in-
debtedness which the commission was able to pay off and refund
from the sale of bonds, an annual saving to the territory of nearly
$60,000 was actually made.

The assertion is frequently made by critics of the funding law
which created the loan commission, that when the territory he-
comes the enderser of the debt of any county or municipality, by
issuing territorial honds therefor and paying the interest from the
“erritorial treasury, that the solvent counties become vesponsible
for the insolvent; and if any county becomes bankrupt or refuses
to levy a tax to meet the interest upon its debt, that the debt ix
vaid by those who do not owe it. In reply to this it van be said
that no counties of Arizona are insolvent, and up to date the fund-
ing law has worked a great saving in the reduction of interest.
The terms of the law require each county to levy a tax to meet the
interest upon its proportion of the debt funded, and upon failure
to collect and pay the same over to the territorial treasurer at a
certain time, a lien attaches upon the taxable property of said
couunty. If the county officials refuse to levy the tax because they
dispute the legality of the debt, for the interest upon which tha_)
are taxed, the attorney general of the territory cau bring suit, and
by mandate the levy can be compelled. This argument, however,
treats of the propriety of the funding law itself, and not of the
Yavapai bonds.

As to POLITICS in connection with the funding law and
loan commission, the law as it passed Congress was made “‘snbject
to future territorial legislation;” and it was rafified, accented and
re-enacted by Act No. 79 of the Sixteenth Legislature of Arizona.
which legislature was TWO-THIRDS DEMOCRATIC.

There were in the Sixteenth Legislature such distinguished
Democrats as

FRED G. HUGHES,
. MEYER ZULICK,



J. C. HERNDON, _ 3

P. R. BRADY,
FOSTER S. DENNIS,

HARRIS BALDWIN, |

E. J. SIMPSON,
Ir the Council; and

T. E. FARISH,

J. H. TEVIS,
- M. G. SAMANIEGO,

F. W. HEYNE,

J. W. DAUGHERTY, '

J.J. FISHER, ] ’
GUS A. HOFF,

L. H. CHALMERS.

And half a dozen others, in the House. Every one of these
worthy Democrats, in the Council, and all but four, three Repub-
licans and one- Democrat, Allen, Driscoll, Dunbar and Pusch, in
the House, voted for the funding law. For confirmation of this

statement, see pages 232 and 541, journals of the Sixteenth Leg-
islature.

After the acceptance and re-enactment of the funding law of
the Sixteenth legislature, Yavapai county, and all the other sub-
divisions of the territory having fundable debts, applied to the
loan commission for the relief afforded in the Act. According to
the statement of its board of supervisors, Yavapai county had no
fundable debt except the subsidy bonds issued to aid the construc-
tirn of the P. & A. C. Ry.; and as it became evident from corres-
pondence with the owners of those bonds that they preferred a 7
per cent Yavapai county bond to a 5 per cent territorial bond, and
were not hkely to surrender their bonds for exchange, the district
attorney of Yavapai county, who, by the way, was and is a Demo-
crat, advised the beard of supervisors that they could pay off and
redeern the bonds with cash as per the following letter:

(Copy.)

Office of District Attorney of Yavapai County.—

Prescott, Arizona, Mch. 9th, 1892.

Hon. N. 0. Murphy, Governor, Phoenix:—

Dear Sir: The board of supervisors were in session today. 1
called their attention to your letter of the 28th ult. regarding the
fundable debt of this county. . :

This Act of 1885, in my judgment, clearly gives to the board
the right to pay off these R. R. bonds, and I so advised the board.
1 was requested to correspond with you further on the matter be-
fore any definite action is taken.

The board fears that if funding bonds are issued that the par-
ties holding the R. R. bonds will not consent to the exchange, and
we-cannot force them to do so; but if the loan commission can
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dispose of the funding bonds for cash we then can take the money
and pay off this R. R. indebtedness. The board do not want to
have two sets of bonds on hand for the same indebtedness. If the
funding bonds could be disposed of, say by May 1st or some other
definite time, then the board could advertise to call in the R. R.
bonds at that date and thus stop interest on them, if they were
not forthcoming.

Kindly advise me further in this matter, and oblige, yours
truly, &c., (Signed) J. C. HERNDON,

' District Attorney.

Subsequently to the letter of Hon. J. C. Herndon, and on
March 23d, 1892, the board of supervisors of Yavapail county ad-
dressed the following letter to the loan commission:

(Copy.)
A. A. Moore, Chairman; W. A. Rowe, A. S. Haskell, Supor
visors; K. J. F. Horune, Clerk.
Office of the Board of Supervisors of Yavapai County.
Prescott, Arizona, March 238rd, 1892.
Hon. N. O. Murphy, Acting Chairman, Territorial Loan Cemmis-
sion, Phoenix, Ariz.

Dear Sir: I have delayed answering yonr communication of
14th inst. until I could get the instructions of my board. 1 now
feel authorized to apply to the loan commissioners fer the sum of
two hundred and ninety-two thousand ($292,000) dollars in order
to pay and redeem the railroad bonds of this county which were
issued in 1886 under the provisiens ¢f Act. No. 81 of the laws ol
1885, pp. 193 to 199. These bonds are due in thirty years afttr
date; but this board claims the right to refund them under section
7, p- 198 of said Act.

Our oldest warrant now ontstanding and unpaid is dated
Oct. 6, 1891, which cannot now be refunded.

Hoping the above will answer the requirements of your hon-
orable board I remain, very respectfully,

(Signed) E. J. F. HORNE,
Clerk Board eof Supervisors, Yavapai Co., Ariz.
[Seal of Board of Supervisors, Yavapai County.]

Again by letter dated August 22, 1892, the board of super-
visors of Yavapai county applied for the refundmg of these bonds
as follows:

(Copy.) ’

A. A. Moore, Chairman; W. A. Rowe, A. S. Haskell, Supecr-

visors; E. J. F. Horne, Clerk.
Oftice of the Board of Supervisors of Yavapai County.

Prescott, Arizona, August 22, 1892.
To the Hon. Loan Commissioners of the Territory of Arizona:

Gentlemen: In accordance with the provisions of an Act en-
atled “An Act to provide for funding territorial, county and other
indebtedness, ete.,” approved March 19th, 1891, this board of su-
pervisors hereby submits to your honorable board an application

for the refunding of the following bonded indebtedness of Yayvapa
county, to-wit:
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The series of thirty-year seven per cent interest bearing
bonds issued under authority of an “Act to aid in the construe-
tion of a railroad in Yavapai county,” approved March 12, 1885
with accrued interest. The bonds were issued in denominations.
of one thousand dollars on August 4th, 1886, bonds numbered 7
to 30 inclusive; on September 20, 1886, bonds numbered 31 to 60
inclusive; on October 11, 1886, bonds numbered 61 to 90 inclusive:
on November 4, 1886, bonds numbered 91 to 120 inclusive; oo
December 1, 1886, bonds numbered 121 to 150 inclusive; on Le
cember 14, 1886, bonds numbered 151 to 180 inclusive; on Dw
cember 24, bonds numbered 181 to 210 inclusive; on December 31.
bonds numbered 211 to 219 inclusive; on December 31, bonds
numbered 220 to 292 inclusive. Very respectfully,

BOARD OF SUPERVISORS OF YAVAPAI COUNTY,
E. J. F. HORNE, Clerk.

[Seal Board of Supervisors, Yavapai County.]

‘The owners of the bonds refused to surrender thiem for re
funding, as.they preferred a 7 per cent Yavapal county bond to a
5 per cent territorial bond; the interest at 7 per cent had been
promptly paid, and was being regularly paid by the Hon. A. G
Oliver, Democratic treasurer of Yavapai county, even while effort
was being made to have the bonds surrendered for refunding.

It should be remembered, when charging partisanship in this
connection, that a majority of the board of supervisors, the county
treasurer and the acting district attorney of Yavapai county were
Democrats.

The Sixteenth legislature of Arizona created the county of
(loconino out of the eastern and northern portion of Yavapsi
econnty. Tho Act creating the county provided that the new
~ounty should assume a certain proportion of the indebtedness of
Yavapa1 county, and to pay that proportion the bonds of Coconine
county to the amount of $152,975.50, bearing 7 per cent interest.
were executed and delivered to Yavapai county June 2, 1891.

Yavapai county later converted the Coconino county bonds
into cash, and with a portion of the money Treasurer Oliver re-
- deemed, paid off and cancelled, according to his own statement.
twenty-seven of the bonds of Yavapai, and had funded through
the loan corumission forty-five; four others were also funded; ali
prior to January 1, 1895. The bonds redeemed and funded by
the Democratic county government of Yavapai county, thereby
recognizing and acknowledging their legality, amounted to a
quarter of the entire issue.

After the Pima county decision known as “Lewis vs. Pims
Cr,” 155 U. S. Supreme Court Reports, p. 54, under which de
ssion certain Pima county bonds were declared void, it was con-
tended that the Yavapai bonds came within the scope of the Pims
decision and were also void. The question of the further payment
of interest was raised in Yavapai counmty, and a Republican dis
trict attorney (Hon. Robt. E. Morrison) advised the board of su-
pervisors that in his opinion the Pima county decision referred in
established the illegality of the Yavapai issue. The taxpayers and
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representative citizens, realizing the effect a failure to recognize
and pay these securities would have upon the good name and credit
of the community and the territory, without regard to politics
petitioned the Eighteenth legislature as follows:

TO THE HONORABLE THE COUNCIL AND HOTUSE O¥F
REPRESENTATIVES OF THE EIGHTEENTH LEGIS-
LATIVE ASSEMBLY OF THE TERRITORY OF ARI-
ZONA: »

Your undersigned petitioners respectfully represent and
show to your Honorable body—

‘ That we are taxpayers and residents of the territory of An-
zona, and as such are deeply interested in and desire to see main-
tained the good name and credit of the people of the territory;

That whereas, under the authority of various Acts of legisla-
tive assemblies of the territory of Arizona, certain counties of the
territory have incurred indebtedness and issued bonds therefor
which were sold in open market and bought in good faith and are
now held by innocent holders, save and except such knowledge as
the law imputes to such holders, as to the validity or invalidity m
such acts of the legislative assembly of the’ territory of Arizona
authorizing their issuance; »

And whereas, in some instances the counties issuing saio
bonds have received and enjoyed the benefits contemplated m saic
acts;

And whereas, there has recently arisen a question as to the
validity of said acts which would  appear to make repudiation anc
non-payment of said obligations possible; and whereas,

" We believe that such repudiation, based as it would be on
purely technical grounds, will most seriously affect the credit ana
standing of the people of the territory and bring us iuto disrepute
at home and abroad and at the same time will work great wrong
and hardship upon the present innocent holders of said bonds,

Now, therefore, we most respectfully request that your hon-
orable bodies memorialize congress. to pass such curative ano
remedial legislation as will protect the holders of all such bona.
issued in good faith and the validity of which has heretofore been
acknowledged and unquestioned, and that they may so furthes
legislate as to protect all innocent parties who have been inducea
to invest money in enterprises within the territory through their
faith and confidence in the faithful carrying out of the promiser
made by the territory in numerous Acts of the legislative assembly.

That is to say: That we, the citizens and taxpayers of An-
zona, through your honorable body, wish to be heard in congress
to the end that they may assist us by legislative enactment in
maintaining the good name the territory now enjoys, for fair ana
honest dealing, so important to a new country, requiring the
assistance of capital.

F. M. MURPHY,

BURKE & HICKEY,

—13—



KELLY & STEPHENS,

BROWN & KASTNER,

THE BASHFORD-BURMISTER COMPANY, R. H. Bur-
mister, Manager;

ED. W. WELLS, ,

THE BANK OF ARIZONA, Prescott, A. T.; W. E. Hazer
tine, Cashier; .

"W. E. HAZELTINE,

M. GOLDWATER & BROS.,

J. L. FISHER,

JOSEPH 8. COOK,

D. LEVY & CO.,

E. W. DUTCHER,

J. MILLER, M. D.;

~ W. H. HALL,

HARRY BRISLEY.

J. B. STEPHENS,

F. G. PARKER,

JAKE MARKS, Receiver U. 8. Land Office, Prescott;

J. M. AITKEN,

B. H. WEAVER,

THE LYNX CREEK GOLD & LAND COMPANY, T. t.
Barlow-Massicks, Pres.;

W. B. COTTON, M. D;

W. R. RHODES,

DANIEL E. KEATING,

THE PRESCOTT NATIONAL BANK, R. Q. Woodruff,
Cashier;

RUSSELL C. WOODRUFF.

J. 8. DOUGLAS,

H. D. ROSS, Register Land Office;

LEVI BASHFORD.

J. M. W. MOORE,

J. U. GARDNER.

A. FALCO,

T. W. OTIS,

K. G. BRECHT, .

J. W. STEWART,

LYNX CREEK MINING COMPANY.

W. 3. MORSE,

CHARLES A. DAKE,

JOHN H. SMITH,

PRESCOTT ELECTRIC LIGHT & POWER COMPANY,
4. D. Moore, Vice-President.

H. BROOKS,

G. SCHTVERMAN,

A. D. ADAMS,

C. 8. BASHI'ORD,

J. R. LOWRY,

S. E. BRIGHT,
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JOSEPH DOUGHERTY,

W. MULVENON.

I hereby certify that the within is a true copy of the original
introduced into the Eighteenth Legislative Assembly of Arizona
as a petition accompanying and praying for the adoption of Coun-

cil Memorial No. 4. (Signed) CHAS. ¥. HOFF,
Chief Clerk of Council Eighteenth Legislative Assembly of
Arizona.

Tucson, ‘A. T., August 26th, 1896.

In response to this petition from citizens and tax-payers ¢
Yavapai county, the Kighteenth Legislative Assembly adopted the
following memorlal to Congress:

MEMORIAL.
TO THE SENATE AND HOUSE OF REPRESENTATIVES

OF THE UNITED STATES OF AMERICA IN CON-

GRESS ASSEMBILED:

Your memorialists, the Legislative Assembly of the Termitory
of Arizona, Leg leave to submmt to your honorable bodies; that

Whereas, Under the various Acts of the Legislative Assembly
of the Territory of Arizona, certain of the counties of the territory
were anthorized to issue in aid of railroads and other quasi-public
improvements, and did, under such Acts, issue bonds, which said
bonds were sold in open inarket, in most instances at their face
value, and are now held at home and abroad by persons who, in
good faiih, invested their money in the same, and, save and except
such knowledge as the law imputes to the holder of bonds issued
under authorized Acts, arve innocent holders of the same; and

Whereas, The validity of these bonds {or many years after
their izsuance was questioned and acknowiedged by the payment
of the interest thereon as it fell duc; and

Whereas, 'T'here has recently been raised a question as to
whether these Acts of the Legislative Assembly were valid under
the organic law of the territory, and which has led to a movement
looking to the repudiation of the indebtedness created under and
by virtue of said Acts; and

Whereas, We believe that such repudiation would, under the
circumstances, work great wrong and hardship to the holders of
such bouds, und at the same time most seriously affect the credit
and standing of our people for honesty and fair dealing, and
hring us into disrepute;

Wherefore, We most strongly urge upon your most honorable
hodies the propriety and justice of passing such ecurative and
remedial legislation as will protect the holders of all bonds issued
under authority of Acts of the Legislative Assembly, the validity
of which has heretofore been acknowledged, and that you so fur-
ther legislate as to protect all innocent parties having entered into
contracts resulting from imducements offered by our territorial
legislation, and relieve the people of the territory from the dis-
astrous effects that must necessarily follow any repudiation of
good faith on the part of the territory; and that you may so fur-
ther legislate as to validate all Acts of the Legislative Assembly
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of the Territory which have held out inducements for the invest-
ment of capital within the territory, and which have led to the
investment of large sums of money in enterprises direetly comtrib-
uting to the development and growth of the territory, and thus
relieve the honest people of the territory from the disastrous effects
that mnst necessarily follow any violation of good faith on the
part of our people.

Resolved, That our delegate to congress be, and he is hereby,
‘nstructed to use all honorable means to bring this subject to the
earnest consideration of congress; that the secretary of the terri-
tory be, and he is hereby, requested to transmit a copy of the fore-
going memorial to each house of congress and to our delegate in
congress. ’

A. J. DORAN, President of the Council.
J. 1. CARPENTER, Speaker of the Houise.

The memorial was introduced in the council by unanimous
sonsent by Lidwards (Democrat), March 19, 1895, and upon roll-
call was adopted by the folloing vote:

Ayes—Aspinwall, Davis, Dunlap, Edwards, Jones, Lake, Nu-
gent, Mr. President Doran—8.

Noes-—Babbitt—1. A

It was called np in the house Mareh 20, and passed unani-
mously, without division; one member (Brown) absent.

As to political responsibility, no one will question the Democ-
racy of Edwards, Lake and Nugent in the council, nor of Bernard,
Finley, Saminiego, Skinner, Hunt and Peterson in the house.

In compliance with the request contained in the memorial.
congress passed the following Aect:

(Public—No. 184.)

An Act amending and extending the provisions of an Act of
Congress entitled “An Act approving with amendments the fund-
ing Act of Arizona,” approved June twenty-fifth, eighteen nhun-
dred and ninety, and the Act amendatory thereof and supple-
mental thereto approved August third, eighteen hundred and
ninety-four.,

Be 1t enacted by the Senate and House of Representatives of
the United States of America in (fongress assembled, that the pro
visions of the Acts of Congress approved June twenty-fifth,
eighteen hundred and ninety, and August third, eighteen hundred
and ninety-four, anthorizing the funding of certain indebtedness
of the territory of Arisona, are hereby amended and extended so
as to authorize the funding of all outstanding obligations of said
territory, and the counties, municipalities and school districts
thereof, as provided in the Act of Congress approved June twenty-
fifth, eighteen hundred and ninety, until January first, eighteen
hundred and ninety-seven, and all outstanding bonds, warrants
and other evidences of indebtedness of the ieritory of Arizona,
and the counties, munieipalities and school distriets thereof, here-
tofore authorized by lcgislative enactments of said territory bear-
ing a higher rate of interest than is authomzed by the aforesaid
funding Act approved June twenty-fifth, eighteen hundred and
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ninety, and which said bonds, warrants and other evidences of
indebtedness have been sold or exchanged in good faith in com-
pliance with the terms of the Acts of the legislature by which
they were authorized, shall be funded, with the interest thereon
which has accrued and may accrue until funded into the lower
interest-bearing bonds as provided by this Act.

Sec. 2. That all bonds and other evidences of indebtedness
heretofore funded by the loan commission of Arizona under the
provisions of the Act of Congress approved June twenty-fifth,
eighteen hundred and ninety, and the Act amendatory thereof and
supplemental thereto, approved August third, eighteen hundred
and ninety-four, are hereby declared to be valid and legal for the
purposes for which they were issued and funded; and all bonds
and other evidences of indebtedness heretofore issned under the
authority of the legislature of said territory, as hereinbefore au-
thorized to be funded, are hereby confirmed, approved and valid-
ated, and may be funded as in this Act provided until January
first, eighteen hundred and ninety-seven: Provided, that nothing
in this Act shall be so construed as to make the government of the
United States liable or responsible for the payment of any of said
bonds, warrants, or other evidences of indebtedness by this Aect
approved, confirmed, and made valid, and authorized to be funded.

Approved, June 6, 1896.

This bill was introduced and passed through the senate by
Senator Perkins of California (Republican), assisted by Senator
White of California (Democrat), who was a member of the com-
mittee on territories of the senate, and who interested himseil
thoroughly in the measure. The bill was introduced in the house
by Congressman Hilborn of California, and reported from the
comumittee on territories by Congressman Harris of Ohio, both Re-
publicans. It was called up by Delegate N. 0. Murphy (Repub-
lican), and passed under suspension of the rules, after brief debate,
without opposition—a two-thirds vote being required. Congress-
men Loud and Iilborn of California called on President Cleveland
and requested him to sign the bill, and later Senators White and
Perkins called on him for the same purpose, and Senator White
read to Mr. Cleveland the memorial of the Eighteenth Legislature
of Arizona, and the bill was signed. The interest taken by the
representatives of California was because they believed the measure
to be right and just, and because their constituents owned terri-
torial bonds which had heen exchanged for Maricopa county bonds
issued to the Maricopa & Phoenix railway company, and they
feared repudiation. ' :

Delegate Murphy assisted the passage of this law in every
way in his power, which he does not deny.

Becanse it was RIGH'T that the bill should be passed; be-
cause his constituents in Yavapai county hed promised the pur-
chasers of the county honds to use their best efforts to see that
the bonds were paid; because they had petitioned thé territorial
legislature, and the legislature had memorialized congress to pass
such a law; because all honorable citizens of Arizona, Democrats
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and Republicans alike, are against dishonoring their obligations,
because it strengthened the territorial credit; because Arizona will
never be admitted as a state if repudiation is encouraged; because
Yavapai county had recognized the debt by paying interest upon
it for eight years; because Yavapai county had accepted from
Coconino county a large sum of money derived from the sale of
Coconino county bonds in payment of Coconino’s proportion of
the debt, and had used a large part of that money in paying off
and redeeming a portion of the bonds, the balance of which evil-
disposed persons were trying to repudiate; because Yavapai county
had by redemption and funding, of its own motion, fully accepted
liability for a quarter of the total issue of these bonds; because
honor and the best interests of the territory demanded that this
indebtedness be recognized and paid.

And here let it be said, and every upright citizen of Arizona
who belicves in justice and honorable dealing take notice, NEI-
THER FRANK M. MURPHY NOR N. 0. MURPHY OWN A
DOLLAR’S WORTH OF YAVAPAI COUNTY BONDS. THEY
DO NOT NOW, AND NEVER HAVE, DIRECTLY OR IN-
-DIRECTLY, OWNED A DOLLAR’S WORTH OF THESE
BONDS. AND THE STATEMENTS THAT HAVE BEEN
REPEATEDLY MADE BY DEMOCRATIC SPEAKERS, AND
BY DEMOCRATIC PAPERS, THAT F. M. MURPHY HAD
PURCHASED THE BONDS AT A NOMINAL PRICE, AND
THAT N. 0. MURPHY HAD PUT THE LEGALIZING ACT
THROUGH CONGRESS BECAUSE OF HIS BROTHER’S OR
HIS OWN FINANCIAL INTEREST IN THE BONDS, ARE
MALICIOUSLY AND CRIMINALLY FALSE; AND IF THE
PERSONS WHO HAVE BEEN CIRCULATING THESE VILE
SLANDERS DO NOT KNOW IT, THEIR IGNORANCE IS
INEXCUSABLYE; AND IF THEY DO- KNOW IT, THEY
HAVE EARNED THE CONTEMPT OF EVERY HONEST
CITIZEN, and they have not helped the Democratic party. Wilt
reputable and honorable Democrats defend such vicious methods,
~or will they repudiate the falsehoods of some of their would-be
leaders?

After the passage of the curative Act of Congress of June 6th,
and in April, 1897, the owners of two hundred and three of the
Yavapai bonds appeared before the loan commission of the terri-
tory, of which Governor B. J. Franklin was chairman, and Chas.
M. Bruce and C. P. Leitch members, and applied to have their
bonds funded into territorial 5 per cent bonds, and were refused
upon the ground that the board of supervisors of Yavapai county
had not made application to the loan commission in accordance
with law to have the bonds funded, and for the further reason that
the Yavapai bonds were of like character as the Pima county
bonds, which had been declared illegal by the Supreme Court of
the United States in the ease of Lewis vs. Pima county.

The loan commission ignored the Act of Congress of June 6,
1896.  Notwithstanding the previous applications of Yavapai
county, made to the loan commission in March and August, 1892,
the board of supervisors of that county on June 6, 1896, passed a
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resolution requesting the loan commission to take no action to-
wards fnnding the bonds in question; and again on August 26th,
1896, the board of supervisors passed another resolution revoking
and annulling the resolution of March 9th, 1892, but took. no
action upon the application of August 22, 1892. On November
15th the board passed a resolution making demand upon the loan
commission to fund the bonds, and subsequently, in December,
reversed themeselves again.

On September 17, 1897, the loan commission, consisting of
Governor Myron H. McCord and Secretary Charles H. Akers
(Auditor C. P. Leitch absent), funded 203 of the bonds, with ac-
crued interest, amounting to $260,641, inlc 5 per cent tervitoria)
bonds; and from the minutes of the meeting at which these bonls
were funded the following extract is taken:

“And whereas it appears to the said loan commissien thai on
the 18th day of November, 1896, the board of supervisors of the
county of Yavapai reported to the said loan eommissicn of the
territory of Arizona its bonded and outstanding indebtedness, to-
wit: the above described bonds; and thereupon made oflicial de-
mand upon said loan commission that said bonds be funded in ac-
cordance with the Funding Act of the Territory of Arizcna, and
the Act of Congress re-enacting the same, approved June 25th,
1890; and that in lieu of said bonds there be issued to the holders
thereof funding bonds of said territory bearing interest at a rate
not to exceed five (5) per cent per annum.”

Whether or not this acticn of the loan commission meets with
the approval of everybody, it was no doubt conscientiously taken
to serve the best interests of both Yavapai county and do simple
justice to the creditors of the county. There was no “star cham-
ber” mnor ¢ dark lantern”™ proceeding, as has been repeated}s
charged. The commission met at its office during regunlar officc
hours, and proceeded according to law. The position of Yavapai
county upon the question had been so contradictory and incon-
sistent that its resolutions, whichever way they were taken, could
have little forceful effect.

Suit was brought in Maricopa county to enjoin the selling of
the bonds, in which their illegality was alleged.  The following
is the decision of the Supreme Court of the territory in the case:

In the Supreme Court of the Territory of Avizona. .
E. B Gage, appellant, vs. M. H. McCord, Governor, et ul., an-
vellees. '

Appeal from District Court, Maricopa County.

Opinion by Sloan, A. J.

The appellant brought suit in the court below, as a tax-payer,
to enjoin -the hoard of loan commissioners and the territorial
treasurer from attempting te sell, hypothecate, or otherwise dis
pose of certain bonds issued by said board for the funding of terr-
torial indebtedness, under the authority of the Act of congress
approved June R5th, 1890, and known as the *Funding Act.”
These bonds are alleged to bear date January 15th, 1896, and to
have been signed by B. J. Franklin, as Governor, C. M. Bruce as
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territorial secretary, and C. P. Leitch as territorial auditor, and to
have been countersigned by P. J. Cole, who was then and there
duly qualified and aeting territorial treasurer; that upon the exe-
cution of said bonds, they were by said loan commissioners deliv-
ered to the said territorial treasurer, and that ever since they have
remained in the possession of said territorial treasurer and his
successors in office, for disposition as provided by said funding
Act. That since the execution of said bonds and their delivery
to the territorial treasurer, the said persons composing the board
of loan commissioners at the date of said execution and delivery
lLiave been succeeded in office by the appellees, M. H. McCord as
Governor, Charles H. Akers as secretary, and Geo. W. Vickers as
auditor, and that the territorial treasurer who countersigned the
said bonds has been succeeded in office by appellee, C. W. John-
stone, who is now the duly qualified and acting territorial treas-
urer. 'The complaint alleges that the present board of loan com-
missioners and the present territorial treasurer have arranged for
the szle and disposition of the said bonds signed by the former
loan commissioners and countersigned by the former territorial
treasurer, and propose to use the proceeds thereof for funding and
satisfying the fundable debts of the territory.

The injunction is asked for upon three grounds, as stated in
the complaint:

First—The board of loan commissioners and the territoriai
treasurer have, since January 1st, 1897, by congressional enact-
ment. ceased to have any power or authority to negotiate, sell, or
ispose of bonds for funding purposes.

Second—That even if the loan commissioners and treasurer
nave authority at this time to fund the outstanding territorial in-
~ debtedness, and for that purpose to dispose of territorial bonds,
the bonds in question are invalid, and the officers of the territory
have no authority to dispese of the same, hecause they are not
signed by the present loan commissioners and countersigned by
the present territorial treasurer, but by their predecessors in office.

Third—That the said bonds are invalid, because not in the
form as prescribed by law.

We will consider these in their order.

In support of the first of these grounds contended for by
appellart, reliance is had upon.the provisions of the Act of con-
gress approved June 6th, 1896, which reads as follows:

“An Act amending and extending the provisions of an Act
~f congress entitled- “An Act approving with amendments the
Funding Act of Arizona,” approved June 25th, 1890, and the Act
amendatory thereof and supplementary theveto approvedsAugust
3rd, 1894.

Be it enacted by the Senate and House of Representatives of
the United States of America in Congress assembled, That the
provisions of the Act of Congress approved June 25th, 1890, and
August 3rd, 1894, authorizing the funding of certain indebtedness
of the territory of Arizona, are hereby amended and extended so
as to authorize the funding of all outstanding obligations of said
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territory and the counties, municipalities, and school districts
thereof, as provided in the Act of Congress approved June 25th,
1890, until January 1st, 1897, and all outstanding bonds, war-
rants, and other evidences of indebtedness of the territory of Ari-
zona, and the counties, municipalities, and school districts there-
of, heretofore authorized by legislative enactments of said terri-
tory bearing a higher rate of interest than is authorized by the
aforesaid Funding Act approved June 25th, 1890, and which said
bonds, warrants and other evidences of indebtedness have been
sold or exchanged in good faith in compliance with the terms ot
the Act of the legislature by which they were authorized, shall be
funded, with the interest thereon which has accrued and may
accrue until funded into the lower interest-bearing bonds as pro-
vided in this Act.

Section 2. That all bonds and other evidences of indebted-
ness heretofore funded by the loan commissioners of Arizona un-
der the provisions of the Act of Congress approved June 25th,
1890, and the Act amendatory thereof, and supplementary there-
to, approved August 3rd, 1894, are herehy declared to be valid and
legal for the purposes for which they were issued and funded; and
all bonds and other evidences of indebtedness heretofore issued
under the authority of the legislature of said territory, as herein-
before authorized to be funded, are hereby confirmed, approved
and validated, and may be funded as in this Act provided until
January 1st, 1897; provided, that nothing in this Act shall be so
construed as to make the government of the United States liable
or responsible for the payment of any of said bonds, warrants or
other evidences of indebtedness by this Act approved, confirmed
and made valid, and authorized to be funded

“Approved June 6th, 1896.”

Stress is put upon the clause “until January first, eighteen
hundred and ninety-seven,” found in section one of the Act, as
bearing out the view that the purpose and intent of congress was
to Limit the time within which the loan commissioners might act,
ar1 to require the completion of the work of funding, by the sale
and disposition of bonds and the liquidation of the indebtedness
allowed by this and prior Acts to be funded, by J anuary lst, 1898
Even were we restricted to the more literal meaning of the words
used in construing remedial statutes of this kind, the narrow and
circumscribed view thus taken of the statute can hardly be justi-
fied if regard be had to the whole of the statute, the plain purpose
of the act as expressed in its title. In the latter, it is clearly state
to be an amendment of previous statutes and the extension and
enlargement of their provisions. Again, an analysis of the body
of the Act bears out the view, that instead of the purpose being to
Limit or restrict the exercise of any powers, rights or privileges
previously granted, the legislative will was to add to, extend and
enlarge these. .

The first section contains two general provisions; one author-
izing the amendment and extension of the congressional Acts ap-
proved, respectively, June 25th, 1890, and August 3rd, 1894, so
as to include in their provisions “ALL outstanding obligations”
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of the territory. The other directing the funding of all outstand-
ing bonds, warrants and other evidences of indebtedness of the
territory, as weli aa of the counties, municipalities and sehool dis-
tricts thereof, which had beén authorized by legislative enact-
ments, and which bore a higher rate of interest than 1s authorized
by the funding law, and which had been sold or exchanged in
good faith. :

The second section likewise has referemce to two eclasses oi
indebtedness, both of which are recognized obviously so as to
confirm, approve, validate, and effectually fix their status as bind-
ing obligations upon the territory. »

The Acts of June 25th, 1890, and August 3rd, 1894, being re-
ferred to, we must therefore consider the Act of Jume 6th, 1896,
in pari material with the former. The former Act confirmed and
approved, with amendments, chapter 1 of title XXXI of the Re-
vised Statutes, passed by the territorial legislature March 10th,
1887, These amendments had reference to the rate of interest,
the time bonds issued for funding purposes should run, and as to
what indebtedness might be funded, the Act being amended in
this particular to include county, municipal and school indebted-
ness. Congress added to the legislative enactment a provision
that in effect validated a class of obligations otherwise invalid, be-
canse incurred in violation of the organic law of the territory, as
fourd in the “Harrisorn Act,” and provided for the funding of ail
tije then existing and outstanding indebtedness, and that wluch
might thereafter be evidenced by warrants issued for the necessar;
and current expenses of carrying on territorial, county, municipal
and school government, for the year ending December 31st, 1890:
and added to the foregoing the declaration that, thereafter, no
warrants, certificates or other evidences of indebtedness should be
allowed to issue or be legal when the same is in excess of the limit
prescribed by the “Harrison Act.”

The Act of August 3, 1894, provided:

“That an Act entitled ‘An Act approving, with amendments,
the Funding Act of Arizona, approved June twenty-fifth, 189v,
and paragraph twenty hundred and fifty-two (section fifteen), of
aid Act, be und the same is hereby amended by adding thereto as
tollows,

“Provided, further, however, that the present outstanding
warTants, cerfificates and otirer evidences of indebtedness issued
subsequent to December 31st, 1890, for the necessary and current
xpenses of carrying on the territorial government only, together
with such warrarts as may be issued for such purpose for the years
ending December 31st, 1894, and December 31st, 1895, may alse
be funded and bonds issued for the redemption thereof; and there-
after no warrants, certificates or other evidences of indebtedness
shall be allowed to issue, or to be legal where the same is in excess
of the limit prescribed by the “Harrison Act.”

It 1s to be noted that in both the Acts referred to, the only
limitation imposed had reference to the class of obligations which
were permitted to be funded, and did not in any manner restrict
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the territorial officers in the method of their procedure previously
prescribed by the territorial law, or limit the time within which
the acts of funding, by the sale and disposition of the bonds, might
lawfully be done. Bearing in mind the remedial character of this
legislation, and reading the Act of June 6th, 1896, in the Light of
the previous congressional enactment upon the same subject mat-
ter, we construe the former Act to express only what obviously
appears to be the congressional intent, viz: to extend and enlarge
the class of obligations which may be funded, and not to limit the
time within which the board of loan commissioners might complete
the acts of funding indebtedness, which has expressiy been recog-
nized by congress as fundable. '

We therefore read section one of this Act as authorizing (he
tunding of all obligations of the territory which existed and were
outstanding prior to January 1st, 1897, and not as limiting the
sale and disposition of bonds for funding purposes by tiie loan
corrmissioners to the absurdly short period of six months for the
successful accomplishment of the funding of the varied ciuss of
obligations validated and recognized by the Act as fundable, and

which necescarily amounted to large sums.

It is noc to be assumed that congress would in one breath
grant liberal and generous concessions, and in the next breath
take away their practical benefits by the imposition of a seemingly
unreasonable and unnecessary restriction, and thus defeat its own
purpose and intent. It is to be noted that no contention is made
that any of the indebtedness proposed to be funded by the sale
and disposition of the bonds in question has been incurred since
January 1st, 1897, but the sole contention it to the time within
which the funding of the territorial indebledness as limited by
law may be done.

Che objection o the sale and disposition, by the presen. oin-
cers, of the bonds signed by the former loan commissioners and
ccantersigned by the former territorial treasurer, is not supported
by areading of the various provisions of the “Funding Act” or by
authority; section two of the Funding Act provides that the loan
commissioners “‘shall Irom time to time issue negctiable coupen
bonds of this territory.”  Section four provides that he bonds
shall bear the date of their issue * * * * .and shall be
signed by said loan commissioners * * * *  and counter-
signed by the territorial treasurer.” Section six directs that said
eommissioners “shall from time to time after signing said bonds
deliver them to the territorial treasurer, taking his receipt there-
for, and charge him therewith.”

It is seen by the foregoing that the bonds must bear the daie
of their issue. It is important to inquire what is meant by the
term “issue,” as used in the statute. We adopt the definition of
the Supreme Court of Washington in the case of Yesler vs. City
of Beattle, 25 Pac. 1014, upon a like question. “Date of issue,”
when applied to notes, bonds, etc, of a series, usually means the
arbitrary date fixed as the beginning of the term for which they
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run, without reference to the precise time when convenience or
the state of the market may permit of their sale or delivery.” That
this is the meaning intended is made clear by a provision in section
fonr to the effect that honds shall bear interest from the date ot
issue, but in no case shall interest “be: pald thereon for any time
before theit' delivery to the purchaser.” Section seven prohibits
the treasurer from selling the bonds for less than their face value
and the accrued interest at the time of disposal.

The statute thus clearly recognizes that the execution of the
bonds may preceed their sale and delivery by a sufficient period of
time to make it an object tq require the sale to be for a sufficient
amonnt to cover the par value of the bonds and the accrued inter-
est thereon. 'To make these bonds the obligations of the territory
under the statute, so far as the ministerial duties of the officers
elothed with anthority of their issuance and disposition go, it is
vseential that they be signed by the loan commiissioners, counter-
signed by the territorial treasurer, and then by the former deliv-
ered to the latter, and finally they must be sold and delivered by
the latter or exchanged as provided by law. When the loan com:
nussioners execute and deliver the bonds to the territorial treasurer
their ministerial duty is at an end. The board of loan commis-
sioners is by law made a continuouz body. By what reasoning or
authority can a change in the personnel of the board occurring
after the execntion of these bonds and their delivery to the treas-
urer be held to affect the validity of these completed acts? We
know of none. To hold otherwise means that a new issue of bonds
must be made whenever, by death, resignation, removal; or other-
wise, a change in any of the offices of governor, secretary, auditor
or treasurer oceurs between the execution of any bonds and their
delivery to a purchaser.  Our attention has been called to the
cases of

Weyanwega vs. Ayling, 99 U. 8. 112;

Color vs. Cleburn, 131 U. 8. 162; and

Anthony vs. County of Jasper, 101 U. 8. 693,

ui support of the doctrine contended for. An examination o1
these cases will show that they are not in point.

in Weyanwega vs. Ayling, bonds bearing date June 1st, and
purporting to be signed by the chairman of the board of super-
visors and by the town clerk were shown to have been signed by
the persen signing as clerk July 13th, at which date he had ceased
to be clerk. The supreme court held these bonds good upon the
presumption that they had been delivered with the assent of the
clerk then in office.

In Coler vs. Clebnrn, bonds were signed by the mayor of the
city in office at their date after he had been succeeded in office by
another. The court held that the mayor in office at the time of
their signing could alone lawfully sign the same.

In Anthony vs. County of Jasper, the facts were that bonds
required by law to be signed by the presiding judge of the county
court were, in fact, signed by one who had been succeeded in that
office by another at the date of signing, and the bonds dated back
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to a time when he held office. If this latter cas: is an authority
at all upon the question here presented, it is against the contention
of the appellant, inasmuch as the intimation of the court 1s strong
that had the bonds been actually delivered by the proper officers,
which was shown not to have been the case, they would have been
valid, at least in the hands of innocent holders.

No authority has been called to our attention, nor have we
after diligent search found any, which holds that bonds signed by
the proper officers at their date cannot be negotiated and sold by
their successors in office, when there existed authority in the for-
mer 1o issue bonds at the time of the signing, and when the author-
ity was continued to the time of delivery, which is the case of the
bonds in question.

Upon the third point raised, we have carefully examined the
Yorm of the bonds proposed to be disposed of by the territoriat
treasurer, and find that it conforms in all particulars with that
prescribed by the various Acts of congress relating thereto.

We therefore hold that under the existing law the loan
commissioners and the territorial treasurer have power and au-
thority to sell and dispose of bonds to fund outstanding obligations
of the territory which accrued prior to January 1st, 1897, and that
no new issue of bonds is needed for that purpose, those now in the
hands of the territorial treasurer and signed by the former terr
torial officers being in all respects as to form and execution us
provided by law.

The judgment of the court below sustaining the demurrer
to the complaint and dismissing the action is affirmed.

RICHARD E. SLOAN, A. J.
We oncur:

GEO. R. DAVIS, A. J.

FLETCHER M. DOAN, A. J
(Supreme Court, Territory of Arizona.)

I, Lloyd Johnston, clerk of the Supreme Court of the Terri-
tory of Arizona, do hereby certify the foregoing to be a full, true
and correct copy of the opinion rendered by said Supreme Court
on the 26th day of January, A. D. 1898, in the said above entitled
cause.

In witness whereof I have hereunto set my hand and affixea
the seal of said court this 29th day of January, A. D. 1898, at
Phoenix, Arizona. (Signed) LILOYD JOHNSTON, Clerk.

When the question of the legalily of these bonds was raised,
Coconino county brought suit against Yavapai county to recover
the money paid by Coconino county on account of this indebted-
ness. The following is the decision of the Supreme Court of the
Territory in that case:

IN THE SUPREME COURT OF THE TERRITORY OF
ARIZONA.
Coconino County, appellant, vs. Yavapai County, appellee,

Appeal from District Court of Yavapai County, A. T, R. k.
Sloan, Judge.
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I. 8. Clark, District Attorney for Coconino County, and Ed-
ward M. Doe, Esq., attorneys for appellant.

H. D. Ross, District Attorney for Yavapai County, and R. W.
0. Sullivan, assistant district attorney, attorneys for appellee.

Opinion by Street, C. J.:
‘ L

The Thirteenth Legislative Assembly of ‘Arizona, on the 12th
day of March, 1885, passed an Act to aid in the construction of a
railroad in Yavapal county which authorized the issuance of bonds
on the faith and credit of Yavapai county to the amount of $4000
per mile, for the construction of a railroad from a point nea
Chino btatlon on the Atlantic & Pacific railroad, to Prescott, and
to the northern boundary of Maricopa county. Soon thereaftel
was constructed the Prescott & Arizona Central railroad from a
point near Chino, Station, called Seligman, to the city of Prescott,
all in Yavapai county, Arizona; and the bonds of Yavapai county
were issued to the company constructing said railroad to the num-
ber of 152, and in the denomination of $1000 each.

At that time:the territory now embraced in Coconino county
was a part of Yavapai county.

The Sixteenth Legislative Assembly of Arizona on the 19th
of FFebruary, 1891, created the county of Coconino out of certain
territory then belonging to Yavapai county. By the Act creating
the county of Coconino it was provided that one-third of the in-
debtedness of Yavapai county, less $25,000 (the same belng one-
third of the estimated valuation of the public improvements in
-41d county of Yavapai at the time of the passage of the Act),
shall be assumed and paid by the county of Coconino to the county
of Yavapai; and that the county of Coconino shall issue to the
county of Yavapai negotiable coupon bonds covering all indebted-
ness, bearing interest at the rate of 7 per cent per annum, and that
said bonds should be delivered to the treasurer of Yavapai county,
and Yavapai county was authorized to take, own and hold said
bonds, and through its board of supervisors dispose of and transfer
the same to the benefit of said Yavapai county.

In compliance with said Act the boards of supervisors of the
respective counties met at the city of Prescott, and ascertained the
aiount of indebtedness of Yavapai county as it existed on the 19th
day of I'ebrnary, 1891, the date of the passage of said Act, to be
the sum of $533,926.50; and that the proportion of said indebted-
ness belonging to Cogonino county to be the sum of $152,975.50.
Thereafter, on the 2d day of June, 1891, the said board of super-
visors of Coconino county made, executed and delivered to Yava-
pai county mnegotiable bonds dated May 1st, 1891, bearing
interest at the rate of 7 per cent per annum, interest payable annu-
ally on the second day of January.of each year. Kach of said
bonds, except the last one, numbered 153, was for the principal
sum of $1000, and said bond numbered 153 was for the principal
sum of $975.59. « :
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It is alleged by plaintiff that en the 19th day of February,
1891, the sum of $294,779.84, which was included in the total
amount of indebtedness of Yavapai county, was for and on account
of the bonds which had been issued and delivered to the Prescott
& Arizona Central railroad company under and by virtue of the
Act of the Thirteenth Legislative Assembly aforesaid; that the
said Act of the Thirteenth Legislative Assembly was void, and that
the sum of $98,259.32 is the proportion which Coconino county
assumed to pay to Yavapai county of said void bonds. This action
was brought by Coconino county to recover said sum of $98,259.32,
together with interest thereon, which Coconino county had paid
to Yavapai county from the date of said: bonds to the 15th day of
January, 1895.

To this complaint the defenlant, Yavapai county, filed a de-
murrer, which the district attorney of Yavapai county sustained
and rendered judgment thereon in favor of the defendant, from
which judgment the plaintiff appeals to this court.

The questions raised by the plaintiff in his brief are: First—
Whether the bonds given by Yavapai county in aid of the Arizona.
Central railroad company were void when issued; Second—
Whether if then void, the Acl of Congress entitled “An Act
amending and extending the provisions of Congress entitled ‘An
Act approving with amendments, the funding act of Arizona, ap-
proved June 25, 1890, and the Act amendatory and supplemental
thereof, approved August 3, 1894, ” approved June 6, 1896, is
applicable to said bonds.

Whether or not the Act of March 12, 1885, of the Thirteenth
Legislative Assembly authorizing Yavapai county to issue bonds
-for the construetion of said railroad, was within the power of the
legislature to enact, or whether the bonds were issued in pursuance
of said Act were valid or not, this court does not feel called upon
to decide, for the view we take of the matter is, that the validity
of the bonds is to be determined by theAct of Congress approved
June 6, 1896, section 2 of which is as follows: “That all bonds
and other evidences of indebtedness heretofore funded by the loan ,
. commission of Arizona, under the provisions of the Act of Con-
gress approved June 25, 1890, and the Act amendatory thereof ana
supplemental thereto approved August 3, 1894, are hereby de-
clarec to be valid and legal for the purposes for which they were
issued and funded; and all bonds and other evidences of indebted
ness heretofore issued under the authority of the legislature of
said territory as hereinbefore authorized to be funded are hereby
confirmed, approved and validated; and. may be funded as in said
Act provided until January first, 1897, provided that nothing in
said Act shall be so construed as to make the government of the
United States liable or responsible for the payment of any of said
bonds, warrants or other evidences of indebtedness by said Act
approved, confirmed and made valid and authorized to be funded.”

Under that Act, all bonds which had been issued by virtue of
the territorial legislative enactments were permitted to be funded
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in territorial funding bonds. The Act of Congress aforesaid,
made valid all of the bonds which were issued under the legisla-
tive Act of March 12, 1885. That the Act of Congress was in-
tended to meet the question of bonds issued under the legislative
Act of March 12, 1885, is made more certain, and the construction
of the language of the text more easy of interpretation under the
history which surrounds its passage.

The Territorial Legislative Assembly of 1895 passed a merao-
rial asking congress for the enactment of some such law, the text
of which memorial is as follows: (See Memorial on page 15)

Arnother reason why the demurrer was properly sustained is
that the plaintiff alleges that many of the said 153 bonds covering
the amount of $98,259.32 executed and delivered by Coconine
county 1o "Yavapai county have been sold and delivered to divers
and sundry persons and the remainder exchanged for territoria)
funding bends under the territorial funding act and the Aect of
Congress providing for the funding of territorial and county in-
debtedness; and it was shown by the complaint that the same had
been done hefore this action was brought, and failed to show any
other condition than that the obligation of Yavapai county te
railroad company was outstanding and remained as Yavapai county
Liability and indebtedness.

For aught this court knows, there may be already a judgment
against Yavapai county, making it compulsory upon that county to
pay these railroad bonds. Until Yavapai county is relieved of it#
obligation to pay the bonds issued by it for the construction of the
railroad, Coconino county, which was a portion of Yavapai county
at the time the bonds were issued, must be held to bear its portiop
of the burden. WEBSTER STREET, Chief Justice

We concur:

GEO. R. DAVIS, Associate Justice.

FLETCHER M. DOAN, Associate Justice.

Sloan, A. J., having been the Judge in court below, did not
sit on-this case in the Supreme Court.

Endorsed: Filed April 16, 1898 LLOYD JOHNSTON,Clerk.

It 1s pleaded by some in extenuation of the attemipted repu-
diation that the road is not being operated, and that even the
rusty rails have been removed, and nothing whatever remains of
the aided railroad to tax. It is true that the little property lefi
after the road suspended business was removed by its owners.
This, however, was the county’s fault, if faull there was, in whicl.
the county was ably assisted by one of the attorneys who is now
contending against the legality of the bonds; and so far as the re-
moval of the property is concerned, the county should not attempt
to take advantage of its own wrong. Everyone must concede that
1t 18 a very severe tax upon the people of Yavapai county o be
required to pay the balance of this bonded indebtedness, and the
road gone, to aid the construction of which the obligation was
created. Such a misfortune is surely to be deplored; yet it cannot
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be elaimed to be the fault of the innocent purchasers of the bonds
who invested their money in good faith, upon the assurances and
meost positive promises of the representative taxpayers of Yavapai
county. Would there be the slightest vestige of honor in refusing
to pay these ebligations after the manner in which the investors
were induced to part with their money, even if - technical law
would permit it? The citizens of Arizona are high-minded and
honorable, and if they made a mistake they never will attempt to
evade its consequences by pleading innocence and taking advant-
age of technical circumstances to dishonor obligations and refuse
payment of an honest debt; and they can have little resvect foi
those who advise them to do it.

When obligations are funded into territorial bonds the terri-
torial treasurer is required to pay the interest, and if the county
refuses to levy a tax to meet it, the territory can compel the levy
and payment by process of law. Much ado has been made about
the funding of these bonds by the loan commission, which is ab-
surd in view of the fact that the act of funding in no way affects
the validity of the obligation, and any taxpayer can enjoin the pay-
ment of interest by the territorial treasurer, and the injunction will
be sustained if the bonds are proven to have been illegal before
they were funded. Every reputable attorney knows this. Fund-
ing saves to Yavapai county 2 per cent in interest, and saves the
necessity of the creation of a sinking fund by taxation to pay the
principal in 1908, as required by the legislative Act which author-
ized the subsidy.

Under the Act of June 6, 1896, and suslained by the opinion
of the best lawyers in the country, these bonds are a valid liability
against the county of Yavapai, and if the contention should suc-
ceed that the bonds were not legally funded by the loan commis-
sion, then Yavapai county will be compelled to pay 7 per cem
interest upon the unredeemed and unfunded bonds, and provide
a sinking fund by taxation to pay the principal in 1908. Notwith-
standing this, the board of supervisors of Yavapai county, no doubt
decerved by the misguided clamor of the uninformed, and advised
br politicians and lawyers who apparently think more of money
than of their professional reputation, have retained attorneys and
paid them a heavy {ee from the money of the people paid in taxes
and trusted to their official care, to contest in the courts the legal
ity of the bonds, and if possible accomplish repudiation and the
dishonoring of just obligations.

"Their efforts will not only be futile, and properly so, but they
will be held responsible by the taxpayers for an inexcusable and
unauthorized abuse of their official trust, and they should be re-
quired to return the money which they have improperly expended
to the county treasury. Surely the quickened consciences of the
worthy lawyers will prick them until they disgorge. They are the
same attorneys who defended the legality of these bonds against
Coconino county, asserting them to be legal with all the emnerg)
they possessed; and then, in consideration of a large and unauthor
ized fee from their own county, with equal vehemence declared the
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bonds to be void. It is suggested that the taxpayers carefully -
consider the situation in which Yavapai has been placed by these
“holier than thou” beneficiaries of county misgovernment.

The foregoing is a true history of the Yavapai county bonds,
of which so much has been written and said. The closest scrutiny
by the taxpayers and voters of Arizona is invited, and impartial
judgment 1s requested, to the end that justice may be done; and
if it appears that malfeasance or official venslity attaches to any
public officer, then the severest condemnation of the responsible
persons is deserved. Let it be shown where partisanship and po-
litical responsibility are involved and wherein the vile abuse which
has been heaped upon F. M. and N. O. Murphy in this connection
is in the slightest degree justified.

There should be no attempt at concealment or evasion. The
honorable citizens of Arizona, Democrats and Republicans alike,
despise malice and unfairness wherever they appear, and will re-
sent the unprincipled efforts which have Dbeen made to deceive
them. There are many respectable Democrats in Arizona who
would not be guilty of repeating slander, even to gain a so-called
political advantage; and no doubt there are several writers and
speakers who, when they find they have been deceived, will
promptly acknowledge their error, retract their accusations, and
remedy, so far as they can, the wrongs they have unintentionally
committed. Such action on their part would be honorable. The
malicious and grossly ignorant will receive from the people the
consideration they deserve.

Y



	azu_3326_m983h_a_m.pdf
	azu_3326_m983h_1_m.pdf
	azu_3326_m983h_2_m.pdf
	azu_3326_m983h_3_m.pdf
	azu_3326_m983h_4_m.pdf
	azu_3326_m983h_5_m.pdf
	azu_3326_m983h_6_m.pdf
	azu_3326_m983h_7_m.pdf
	azu_3326_m983h_8_m.pdf
	azu_3326_m983h_9_m.pdf
	azu_3326_m983h_10_m.pdf
	azu_3326_m983h_11_m.pdf
	azu_3326_m983h_12_m.pdf
	azu_3326_m983h_13_m.pdf
	azu_3326_m983h_14_m.pdf
	azu_3326_m983h_15_m.pdf
	azu_3326_m983h_16_m.pdf
	azu_3326_m983h_17_m.pdf
	azu_3326_m983h_18_m.pdf
	azu_3326_m983h_19_m.pdf
	azu_3326_m983h_20_m.pdf
	azu_3326_m983h_21_m.pdf
	azu_3326_m983h_22_m.pdf
	azu_3326_m983h_23_m.pdf
	azu_3326_m983h_24_m.pdf
	azu_3326_m983h_25_m.pdf
	azu_3326_m983h_26_m.pdf
	azu_3326_m983h_27_m.pdf
	azu_3326_m983h_28_m.pdf
	azu_3326_m983h_29_m.pdf
	azu_3326_m983h_30_m.pdf

