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BY DIANA J. SIMON

Don’t Be a Turkey -

I have noticed that MY students like to use
COIIlplCX words instead of simple words, 40
words in a sentence when 25 would do
just fine, and legalese instead of plain language.
I do not know why they do this.

I could ask, but then I would not be

free to speculate, something I like to do.

@5 1ok they do this because they want
§ ':'.’ i
- to write like lawyers, and they think

this means UsiNg complicated words

to sound “smarter.”
This assumption is not off base.

As Judge Posner once wrote, “Police may not
search a person’s home without a warrant unless
there is an emergency, ... what in legal jar £on,
because our profession disdains plain speech, are

called ‘€X1gent clrcumstances.’!
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32 ARIZONA ATTORNEY JINi e Fodipds g
4

/

www.azbar.org/AZAttorney



7

X L

A< L
=

DIANA J. SIMON is Associate Clinical Professor of Law at the University of Arizona Col-

lege of Law, where she has been teaching legal writing in varying capacities for 25 years. She
also practiced law for 23 years. She has written a legal style guide titled Tre (Not Too Serious)
GrammaR, PuncTuaTion, AND STYLE GuiDe To LEGAL WriTinG (2022). The author thanks Molly Case for
her citation assistance on this article. The views expressed herein are the author’s alone and

- Avoid Gobbledygook

Let me give you some examples of what I
mean by using complicated language.

Years ago, one of my students used the
word “contrarily” to transition between
paragraphs. This word had my synapses fir-
ing wildly because contrarily is not simple
prose—why not just say contrary to or in
contrast or conversely?

More recently, a student wrote this: “If
a notice of claim contains qualifying lan-
guage defining various monetary detriments
incurred, a demand for the sum of those
detriments will not be considered a specific
settlement amount.” You can see the issue
because the phrase “monetary detriments
incurred” is not clear—the student was
apparently trying to sound like a lawyer
through this phrasing.

When I talk to my students about keep-
ing things simple, they look at me like I am
an alien; I can practically see the thought
bubbles above their heads: “So you want
me to dumb things down now that I’'m in
law school?”

Yes and no. Writing should be simple,
but not because lawyers or judges are dumb.
To the contrary (though not necessari-
ly contrarily), they are smart. But keeping
writing simple and understandable makes
content more accessible for more people,
and even the most literate people often have
too much to read and not enough time
within which to read it.
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First, I’ll address a little bit of the history
behind the plain language movement and
the movement to avoid writing “gobble-
dygook.” Second, I will address how courts
have reacted to gobbledygook and the many
ways the rules of procedure encourage plain
language. Finally, I will give some tips on
using plain language.

The plain language movement in legal
writing is not new. Legal writing experts
have been advocating for using plain lan-
guage for decades.? Whole books have been
written on the subject, and legal writing
textbooks instruct students to pare down
overly long sentences, minimize passive

do not represent the views of anyone at Arizona Law.

voice, and omit legalese.
But even before legal writing
experts began their plain language
campaign, politicians advocated for plain
language. (I know this seems shocking.) In
1944, a Texas Congressman named Maury
Maverick wrote a memo to his colleagues
pleading with them to speak and write in
plain English: “Stay off the gobbledygook
language. It only fouls people up.
For Lord’s sake, be short and
say what you’re talking
about. ... Anyone using
the words ‘activation’
and  ‘implementation’

)
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will be shot!”?

While many people might object
to threatening colleagues to induce
plain language use, the underlying
goal nonetheless has value. In fact,
years later, then-Vice President Gore
believed that plain language not only
promoted trust in government but
rose to the level of a civil right.* Ac-
cordingly, he created the “No Gob-
bledygook Award,” given monthly to
federal employees who took bureau-
cratic messages and translated them
into plain language that citizens could
understand.

What is with the repeated referenc-
es to gobbledygook? Gobbledygook
is “inflated, jargon-cluttered prose
that fails to communicate clearly.”®
As well-known educator and author
Stephen Covey described it, gobble-
dygook is “language that is so pomp-
ous, long-winded, and abstract that it
is unintelligible.”® Inspired by the tur-
key, the word conjures up the image
of a turkey that is “always gobbling
and strutting with ludicrous pompos-
ity.”

Moving beyond gobbledygook, in 2010
President Obama signed what is informal-
ly known as the Plain Writing Act.” It de-
fines plain writing to mean “writing that is
clear, concise, [and] well-organized.” The
non-profit organization that advocated for
the Act is called the Center for Plain Lan-
guage.® It issues a yearly report card de-
signed to evaluate how well federal agencies
follow the Act. If you review the grades for
2024, you will notice that grade inflation is
not an issue with this center. The average
writing grade was a B-minus,” only a slight
increase from 2022’ C average!® (there was
no 2023 report).

I can report on the agencies’ grades
without violating FERPA (although the re-
sults indicate some of the agencies might
benefit from taking a legal writing class).
No one got an A-plus, but the Departments
of Education and Housing and Urban De-
velopment earned As for their public ser-
vice loan forgiveness and housing discrimi-
nation complaint pages, respectively. At the
other end of the spectrum, the Department
of Labor netted a D for its disability bene-
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Courts have joined in
the campaign favoring
plain language. In fact,

Gerald Lebovits, a New York
judge and prolific writer,

boldly put it this way:

Verbosity is impolite.”

President Obama's
solution was the Flain

Writing Act.

fits page.

Maybe things are improving. In 2022,
some agencies received failing grades, in-
cluding the Departments of Housing and
Urban Development, Justice, Transporta-
tion, Agriculture, and Commerce. While I
am sure some of those agencies do some
things well, they evidently do not follow
plain writing principles, such as using short
sentences with active voice, avoiding jar-
gon, and understanding audience needs by
being clear.!!

Courts also have joined in the campaign
favoring plain language. In fact, Gerald
Lebovits, a New York judge and prolific
writer, boldly put it this way: “Verbosity
is impolite.”*? 1 don’t know if Ms. Man-
ners would agree, but when I must wade
through an unclear, verbose sentence, it is
like trying to walk through a dense, dark
forest caked in mud.

While President Obama’s solution was
the Plain Writing Act, one of the many
solutions courts have is procedural rules,
such as Rule 8(a)(2)’s mandate that plain-
tiffs write a “short and plain statement of
the claim”'® It’s not just plaintiffs. De-

fendants also must state defenses in
“short and plain terms.”** The “short
and plain” statement rule works in tan-
dem with Rule 8(d), which provides,
“Each allegation must be simple, con-
cise, and direct.”’® And the Federal
Rules of Appellate Procedure also urge
lawyers to be brief and clear. For ex-
ample, lawyers are instructed to “brief-
ly” describe the nature of their cases,
give “succinct” argument summaries,
and include “short” conclusions.'®
And it goes without saying (although
that has never stopped me before) that
rules mandating word or page limits
are also designed to keep things short
and plain.

These rules are not just for show—
they have teeth. For example, this year
a federal district court in Pennsylvania
dismissed a third amended complaint
with leave to file a fourth because the
complaint violated Rule 8’s short and
plain statement requirement.!” The
case involved a car crash, and yet the
plaintift somehow turned the inci-
dent into a 297-page complaint that
was rambling, repetitive, unclear, and
unnecessarily complicated. The court dis-
missed the complaint with leave to amend
because it was a pleading that could not be
considered “short” or “plain.”*® In contrast,
the Ninth Circuit upheld a trial court’s de-
cision to deny leave to amend a complaint
when the proposed amendment was 733
pages—far from short and plain—noting,
“Our district courts are busy enough with-
out having to penetrate a tome approaching
the magnitude of War and Peace to discern
a plaintiff’s claims and allegations.”!?

Therefore, while we might be tempt-
ed to think that only law students need to
learn the virtues of using plain language, it
turns out lots of lawyers need help, too.

So, what are some tips and tricks for
avoiding gobbledygook? When I talk to
my students about this, I refer to the fa-
mous line in the movie Philadelphin where
Denzel Washington, who plays a lawyer, is
interviewing Tom Hanks, who plays the
client (a lawyer who was wrongfully fired
for having AIDS). Mr. Hanks starts telling a
story that is somewhat rambling and, at that
point, Mr. Washington stops him and says,
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“Explain this to me like I’'m a 2 year old.”

At this point in my instruction, my students
have fallen asleep because they have not
heard of the movie, Tom Hanks, or Denzel
Washington. Therefore, I’'ve had to resort
to strategies other than movie analo-

gies. Here are 10 basic tips:

¢ Avoid legal jargon or, as one

36

judge put it, “that alien tongue
known as legalese.”?® Perhaps
lawyers think that peppering their
writing with words such as “here-
tofore,” “forthwith,” or “further
affiant sayeth naught” impresses
clients, but most clients would
rather their lawyers use plain, di-
rect language.?! The Redbook, one
of the most well-known manuals
on legal style, has an extensive

list of “stuffy words and legal-
ese” with suggested alternatives.
For example, instead of writing
“Instant case,” write “this case.”
And instead of writing “inter alia,
write “among other things.” Or
instead of writing “pursuant to,”
write “under.” The guide provides
many other examples of similar le-
gal terms and their plain language
substitutes.??

Similarly, avoid longwinded-
ness—words and phrases lawyers
use to fill sentences, like “so much
deadwood in a stream.”?* For example,
do not write “aforementioned,” “comes
now,” “hereinafter referred to as,”
“whereas,” or “witnesseth.”

Pretend you are a contestant on a
game show, and the winner is the
person who can use the fewest words
in a sentence without sacrificing
clarity. This is a game I play with my
students, which I have named, “Are you
more concise than your writing profes-
sor?” And no, I never let the students
win. On this instruction, the Redbook
too is a useful guide, as it provides
readers a list of long, stuffy phrases and
offers simpler, more natural replace-
ments. For example, instead of writing
“adequate number of,” write “enough.”
Instead of “as a consequence of,” write
“because of,” and instead of “as a mat-
ter of fact,” write “in fact.”

2
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¢ Instead of using a more complicated

word—as with “contrarily” above—
use a simpler substitute such as “in
contrast.” Or instead of “acquainted
with,” write “knows.”

Avoid legal jargon, “that alien

tongue known as

legalese.” Ferhaps lawyers

think peppering their writing

with words such as
“heretofore” and “further

affiant sayeth naught”

impresses clients, but most

would rather their lawyers

use plain, direct language.

e Avoid the temptation to use the dou-

blet and triplet phrasing that lawyers
seem to love. Examples of these wordy
phrases are “aid and abet,” “any and
all,” or “by and between,” to name just
a few.

e When you write to a court, think

about what you would say to a jury.
As one legal writing expert aptly put it:
“This is the profession in which no law-
yer would speak to a jury in complex
and jargon-filled legalese, but if asked
to write an affidavit for someone on
that jury, the same lawyer wouldn’t hes-
itate to use the phrase Further affiant
sayeth nawght”**

e Use active voice instead of passive

voice, which promotes clarity and
brevity.

e Strive for short sentences, preferably

no more than 25 words.?®

e When editing your work, try not to

tackle all the problems at once be-

cause you will miss issues. Go through

your brief (or other writing) once

looking for nothing more than long
sentences, unnecessary legal jar-
gon, or complex words that could
be replaced with simple words.
You can always catch mistakes in
quotations and citations on the
next round of editing.

e If you have Microsoft Word,
use the “readability statistics”
feature.?s The readability statistic
or “Flesch reading-ease test” at-
tempts to quantify how difficult
a text is to read. It considers
several factors including total
words, total sentences, and total
syllables. For example, my score
for this article was 55.2, and I
averaged 19.6 words per sentence
(under the recommended 25
words per sentence, although this
parenthetical is adding unneces-
sary words). While most people
should aim for a readability score
of 60 (the higher the better),

I think I should be excused
because of the legalese and wordy
expressions I have been forced

to write to make my points. In
any event, this is yet another way
for lawyers to check their writing
against an objective standard.

¥

In conclusion, when you write, think of a
KISS: Keep it simple, stupid.
Further writing professor sayeth naught.
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